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§  725.  In  general.  —  It  is  a  well-settled  rule,  both  in  Eng- 
land and  in  this  country,  that  subsequent  purchasers  who  have 
notice  of  a  prior  unrecorded  deed,  acquire  their  rights  in  sub- 
ordination to  it.  They  are  affected  by  their  knowledge  of  its 
existence  in  the  same  mode  and  to  the  same  extent  as  if  the  deed 
had  prior  to  their  purchase  been  properly  recorded.^     Courts 

1  Le  Neve  v.  Le  Neve,  Amb.  436 ;  Crealand  v.  Potter,  Law  R.  10  Ch.  8 ; 
Chadwick  v.  Turner,  Law  R.  1  Ch.  310 ;  Ford  v.  White,  16  Beav.  120 :  Davis 
V.  Earl  of  Strathmore,  16  Ves.  419 ;  RoUand  v.  Hart,  Law  R.  6  Ch.  678 ; 
Benham  v.  Keane,  3  De  Gex,  P.  <fe  J.  318 ;  Finch  v.  Beal,  68  Ga.  594 ;  Greaves 
V.  Tofield,  Law  R.  14  Ch.  D.  563 ;  Dunham  v.  Dey,  15  Johns.  555  ;  8  Am.  Dec. 
282 ;  Cabeen  v.  Breckenridge,  48  111.  91 ;  Brinkman  v.  Jones,  44  Wis.  498 ; 
Britton's  Appeal,  9  Wright,  172;  Tattle  v.  Jackson,  6  Wend.  213;  21  Am. 
Dec.  306 ;  Williamson  v.  Brown,  15  N.  Y.  354 ;  Maupin  v.  Emmons,  47  Mo. 
304 ;  White  v.  Foster,  102  U.  S.  375.  And  see  Wyatt  v.  Barwell,  19  Ves. 
435  ;  Doe  v.  AUsop,  5  Bam.  &  Aid.  142 ;  Hine  v.  Dodd,  3  Atk.  275  ;  Janvrin 
V.  Janvrin,  60  N.  H.  169 ;  Jolland  v.  Stainbridge,  3  Ves.  478 ;  Brown  v.  Vol- 
kenning,  64  N,  Y.  76;  Dey  v.  Dunham,  2  Johns.  Ch.  182;  Bonner  v. 
Stephens,  60  Tex.  616;  Lawton  v.  Gordon,  37  Cal.  202;  Jackson  v.  Van 
Valkenburg,  8  Cowen,  260;  Tuttle  v.  Jackson,  6  Wend.  213 ;  21  Am.  Dec. 
306 ;  Bergeron  v.  Richardott,  55  Wis.  129 ;  Grimst«ne  v.  Carter,  3  Paige, 
421;  24  Am.  Dec.  230;  Fleming  v.  Burgin,  2  Ired.  Eq,  584;  Crassen  v. 
Swoveland,  22  Ind,  427 ;  Wilson  v.  Hunter,  30  Ind.  466  ;  Ellis  v.  Horrman, 
90  N.  Y.  466;  Norcross  v.  Widgery,  2  Mass.  505;  McMechan  v.  Griffing,  3 
Pick.  149 ;  15  Am.  Dec.  198 ;  Truesdale  v.  Ford,  37  lU.  210 ;  U.  S.  Ins.  Co. 
V.  Shriver,  3  Md.  Ch.  381 ;  General  Life  Ins.  Co.  v.  U.  S.  Ins.  Co.  10  Md. 
617 ;  69  Am.  Dec.  174 ;  Lamb  v.  Pierce,  113  Mass.  72 ;  Clark  v.  Plumstead, 

II  ni.  App.  57  ;  Allen  v.  Holding,  29  Ga.  485 ;  Wyatt  v.  Elam,  19  Ga.  335 ; 
Poulet  V.  Johnson,  25  Ga.  403  ;  Allen  v.  Holden,  32  Ga.  418 ;  Lee  v.  Cato,  27 
Ga.  637 ;  73  Am.  Dec.  746 ;  Brown  v.  Wells,  44  Ga.  573 ;  Downs  v.  Yonge, 
17  Ga.  295 ;  Virgin  v.  Wingfield,  54  Ga.  451 ;  Seabrook  v.  Brady,  47  Ga.  650 ; 
Bryant  v.  Booze,  55  Ga.  438 ;  Williams  v.  Adams,  43  Ga.  407 ;  Wimbish  v. 
Montgomery  Mut.  Building  &  Loan  Ass'n,  69  Ala.  575 ;  Helms  v.  May,  29 
Ga.  121 ;  Doe  v.  Roe,  25  Ga.  55 ;  Reynolds  v.  Ruckman,  35  Mich.  80 ; 
Hommel  v.  Devinney,  39  Mich.  522;  Fitzhugh  v.  Barnard,  12  Mich.  105; 
Munroe  v.  Eastman,  31  Mich.  283 ;  Baker  v.  Mather,  25  Mich.  51 ;  Hosley 
V.  Holmes,  27  Mich.  416  ;  Shotwell  v.  Harrison,  30  Mich.  179;  Cain  v.  Cox, 
23  W.  Va.  594 ;  Stetson  v.  Cook,  39  Mich.  750 ;  Waldo  v.  Richmond,  40 
Mich.  380 ;  Case  v.  Erwin,  18  Mich.  434 ;  Barnard  v.  Campau,  29  Mich.  162 ; 
Sigourney  v.  Munn,  7  Conn.  324 ;  Wheaton  v.  Dyer,  15  Conn.  307 ;  Bank 
of  New  Milf ord  v.  New  Milf ord,  S6  Conn.  94 ;  Blatchley  v.  Osborn,  33  Coniu 
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have  frequently  doubted  the  wisdom  of  allowing  the  question  of 
notice  other  than  that  furnished  by  the  record  to  be  litigated. 


226;  Clark  v.  Fuller,  39  Conn.  23S;  Bush  v.  Golden,  17  Conn.  594;  Hamil- 
ton V.  Nutt,  34  Conn.  501 ;  Kirkwood  v.  Koester,  11  Kan.  471 ;  Jones  v. 
Lapham,  15  Kan.  540 ;  Setter  v.  Alvey,  15  Kan.  157 ;  Greer  v.  Higgins,  20 
Conn.  420 ;  Johnson  v.  Clark,  IS  Conn.  157 ;  Lyons  v.  Bodenhamer,  7  Conn. 
455 ;  School  District  v.  Taylor,  19  Conn.  237 ;  Bearing  v.  Watkins,  16  Ala. 
20  ;  Boyd  v.  Beck,  29  Ala.  703 ;  Lambert  v.  Newman,  56  Ala.  623  ;  Newsome 
V.  Collins,  43  Ala.  656;  Wyatt  v.  Stewart,  34  Ala.  716;  Wallis  v.  Khca,  10 
Ala.  451 ;  Corbett  v.  Clenny,  52  Ala.  480  ;  Burch  v.  Carter,  44  Ala.  115  ;  De 
Vandal  v.  Malone's  Ex'rs,  25  Ala.  272 ;  Smith's  Heirs  v.  Branch  Bank,  21 
Ala.  125 ;  Dudley  v.  Witter,  46  Ala.  664 ;  Ponder  v.  Scott,  44  Ala.  241 ;  John- 
son V.  Thweatt,  18  Ala.  741 ;  Campbell  v.  Roach,  45  Conn.  667 ;  Hoolo  v. 
Att'y-General,  22  Ala.  190 ;  Lindsay  v.  Veasey,  62  Ala.  421 ;  Bernstein  v, 
Humes,  60  Ala.  582 ;  Chapman  v.  Holding,  60  Ala.  522 ;  Fair  v.  Stevenot, 
29  Cal.  486;  Galland  v.  Jackman,  26  Cal.  79;  Moss  v.  Atkinson,  44  Cal.  3; 
Jones  V.  Marks,  47  Cal.  242 ;  O'Rourke  v.  O'Connor,  39  Cal.  442 ;  Smith  v. 
Yule,  31  Cal.  180 ;  Thompson  v.  Pioche,  44  Cal.  508  ;  Ricks  v.  Doe,  2  Blackf. 
346 ;  Paul  v.  Connersvillo  etc.  R.  R.  51  Ind.  527,  530 ;  Wiseman  v.  Hutchin- 
son, 20  Ind.  40 ;  Croskey  v.  Chapman,  26  Ind.  333 ;  Brose  v.  Doe,  2  Ind. 
666 ;  Kirkpatrick  v.  Caldwell's  Admrs.  32  Ind.  299 ;  Holman  v.  Patterson's 
Heirs,  29  Ark.  357 ;  Stidham  v.  Mathews,  20  Ark.  650,  659 ;  Follweiler  v. 
Lutz,  102  Pa.  St.  585  ;  Haskell  v.  The  State,  31  Ai-k.  91 ;  Redden  v.  Miller, 
95  lU.  33G ;  Erickson  v.  Raflferty,  79  111.  209 ;  Frye  v.  Partridge,  82  111.  267 ; 
Shepardson  v.  Stevens,  71  111.  646;  Ogden  v.  Haven,  24  111.  57;  Chicago 
etc.  R.  R.  V.  Kennedy,  70  111.  350 ;  Chicago  v.  Witt,  75  111.  211 ;  Watson  v. 
Phelps,  40  Iowa,  482 ;  Jones  v  Bamford,  21  Iowa,  217 ;  Wilson  v.  Miller,  16 
Iowa,  111 ;  Smith  v.  Dunton,  42  Iowa,  48 ;  Blanchard  v.  Ware,  43  Iowa,  530 ; 
Johnston  v.  Gwathmey,  4  Litt.  317;  14  Am.  Dec.  135  ;  Hopkins  v.  Garrard, 
7  Mon.  B.  312 ;  Mueller  v.  Engeln,  12  Bush,  441 ;  Honoro  v.  Bakewell,  6 
Hon.  B.  67 ;  43  Am.  Dec.  147 ;  Thornton  v.  Knox,  6  Mon.  B.  74 ;  Hardin  v. 
Harrington,  11  Bush,  367 ;  Forepaugh  v.  Appold,  17  Mon.  B.  631 ;  Van- 
meter  V.  McFaddin,  8  Mon.  B.  442 ;  Roberts  v.  Grace,  16  Minn.  126 ; 
Doughaday  v.  Paine,  6  Minn.  443;  Ross  v.  Worthington,  11  Minn.  438; 
Coy  V.  Coy,  15  Minn.  119;  Rich  v.  Roberts,  48  Me.  548;  Webster  v.  Mad- 
dox,  6  Me.  256 ;  HuU  v.  Noble,  40  Mo.  459,  480 ;  Spoflford  v.  Weston,  29  Me. 
140 ;  Butler  v.  Stevens,  26  Me.  484 ;  Kent  v.  Plummer,  7  Me.  464 ;  Goodwin 
V.  Cloudman,  43  Me.  577 ;  Merrill  v.  Ireland,  40  Me.  569 ;  Porter  v.  Sevey, 
43  Me.  519 ;  Hanley  v.  Morse,  32  Me.  287 ;  Smith  v.  Lambeths,  15  La.  An.  566 ; 
Moore  v.  Jourdan,  14  La.  An,  414  ;  Swan  v.  Moore,  14  La.  An.  833 ;  Bell  v. 
Haw,  8  Martin  N.  S.  243  ;  Acer  i;.  Westcott,  46  N.  Y.  384 ;  Page  v.  Waring,  76 
N.  Y.  4G3  ;  Gibert  v.  Peteler,  38  N.  Y.  165 ;  Grilfith  v.  Griffith,  1  Hoff.  Ch.  135  ; 
Howard  Ins.  Co.  v.  Halsey,  8  N.  Y.  271 ;  59  Am.  Dec.  478  :  MurreU  v.  Wat- 
son, 1  Tenn.  Ch,  342 ;  Tharpe  r.  Dunlap,  4  Heisk.  674,  686 ;  Mara  v.  Pierce, 
9  Gray,  306 ;  Pingree  v.  Coffin,  12  Gray,  288  ;  Sibley  v.  Leffingwell,  8  Allen, 
584 ;  Parker  v.  Osgood,  3  Allen,  487 ;  George  v.  Kent,  7  Allen,  16 ;  Dooley 
V.  Walcott,  4  Allen,  406 ;  Connihan  v.  Thompson,  111  Mass.  270 ;  Curtis 
V.  Mundy,  3  Met.  405 ;  Buttrick  v.  Holden,  13  Met,  355 ;  Hennessey  v. 
Andrews,  6  Cush.  170 ;  Lawrence  v.  Stratton,  6  Cush.  163 ;  Baynard  v. 
Norris,  5  Gill,  483 ;  46  Am.  Dec.  647 ;  Green  v.  Early,  39  Md.  223 ;  Johns 
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The  statutes  providing  for  a  system  of  registration  would 
undoubtedly  become  more  effective  if  all  conveyances  should 
take  effect  in  the  order  in  which  they  are  filed  for  record,  aside 
from  any  inquiry  as  to  other  notice.  But  the  manifest  injustice 
of  allowing  a  subsequent  purchaser,  with  full  knowledge  of 
another's  rights,  to  gain  a  priority  over  him  through  the  latter's 
negligence  to  record  his  deed,  induced  the  courts  at  an  early  day 
to  engraft  the  equitable  rule  upon  the  law  of  registration,  that 
such  purchaser  should    not  take  advantage  of  his  own  fraud. 

V.  Scott,  5  Md.  81 ;  Winchester  v.  Baltimore  etc.  R.  R.  4  Md.  231 ;  Price  v. 
McDonald,  1  Md.  403  ;  54  Am.  Dec.  657 ;  Wasson  v.  Connor,  54  Miss.  351 ; 
Buck  V.  Paine,  50  Miss.  648  ;  Allen  v.  Poole,  54  Miss.  323  ;  McLeod  v.  First 
Nat.  Bank,  42  Miss.  99 ;  Deason  v.  Taylor,  53  Miss.  697 ;  Avent  v.  McCorkle, 
45  Miss.  221 ;  Parker  v.  Foy,  43  Miss.  260 ;  Loughridge  v.  Bow  land,  52  Miss. 
546,  553;  Gilson  v.  Boston,  11  Nev.  413  ;  Grellett  v.  Heilshorn,  4  Nev.  526; 
Major  V.  Bukley,  51  Mo.  227,  231 ;  Maupin  v.  Emmons,  47  Mo.  304 ;  Digman 
V.  McCollum,  47  Mo.  372,  375;  Ridgway  v.  Holliday,  59  Mo.  444;  FeUows 
V.  Wise,  55  Mo.  413 ;  Eck  v.  Hatcher,  58  Mo.  235 ;  Rhodes  v.  Outcalt,  48 
Mo.  367  ;  Speck  v.  Riggin,  40  Mo.  405  ;  Muldrow  v.  Robinson,  58  Mo.  331 ; 
Masterson  v.  West  End  etc.  R.  R.  5  Mo.  App.  64 ;  Roberts  v.  Moseley,  64 
Mo.  507 ;  Norton  v.  Meader,  8  Sawy.  603 ;  Hardy  v.  Harbin,  4  Sawy.  536; 
Helms  V.  Chadbourne,  45  Wis.  60,  73 ;  Hoppin  v.  Doty,  25  Wis.  573,  591 ; 
Hoxie  V.  Price,  31  Wis.  82  ;  Gilbert  v.  Jess,  31  Wis.  110  ;  Fallass  v.  Pierce, 

30  Wis.  443  ;  Brinkman  v.  Jones,  44  Wis.  498,  519;  Ely  v.  Wilcox,  20  Wis. 
523  ;  Willis  v.  Gay,  48  Tex.  463  ;  Rodgers  v.  Burchard,  34  Tex.  441 ;  Little- 
ton V.  Giddings,  47  Tex.  109 ;  Allen  v.  Root,  39  Tex.  589 ;  Stafford  v.  Ballon, 
17  Vt.  329 ;  Brackett  v.  Wait,  6  Vt.  411 ;  Biaisdell  v.  Stevens,  16  Vt.  179 ; 
Corliss  V.  Corliss,  8  Vt.  373 ;  Cox  v.  Cox,  5  W.  Va.  335 ;  Martin  v.  Sale,  1 
Bail.  Eq.  1,  24 ;  Wallace  v.  Craps,  3  Strob.  266 ;  Cabiness  v.  Mahon,  2 
McCord,  273;  City  Council  v.  Page,  1  Spear  Eq.  159,  212;  Vest  v.  Michie, 

31  Gratt.  149 ;  Mundy  v.  Vawter,  3  Gratt.  518 ;  Newman  v.  Chapman,  2 
Rand.  93;  14  Am.  Dec.  766;  Wood  v.  Krebbs,  30  Gratt.  708;  Long  v. 
Weller's  Ex'rs,  29  Gratt.  347;  Doswell  v.  Buchanan's  Ex'rs,  3  Leigh,  394; 
23  Am.  Dec.  280  ;  McClure  v.  Thistle,  2  Gratt.  182 ;  Stannis  v.  Nicholson,  2 
Or.  332 ;  Carter  v.  City  of  Portland,  4  Or.  339,  350 ;  Colby  v.  Kenniston,  4 
N.  H.  262 ;  Warner  v.  Swett,  31  N.  H.  332 ;  Bell  v.  Twilight,  22  N.  H.  500 ; 
Rogers  v.  Jones,  8  N.  H.  264 ;  Hoit  v.  Russell,  56  N.  H.  559 ;  Brown  v. 
Manter,  22  N.  H.  468;  Patten  v.  Moore,  32  N.  H.  382;  Harris  v.  Arnold,  1 
R.  I.  125;  Tillinghast  v.  Champlin,  4  R.  I.  173,  215;  67  Am.  Dec.  510; 
McKenzie  v.  Perrill,  15  Ohio  St.  162 ;  Morris  v.  Daniels,  35  Ohio  St.  406 ; 
Lahr's  Appeal,  90  Pa.  St.  507 ;  Smith's  Appeal,  11  Wright,  128 ;  Speer  v. 
Evans,  11  Wright,  141 ;  Britton's  Appeal,  9  Wright,  172 ;  Butcher  v.  Yocum, 
61  Pa.  St.  168  ;  Parke  v.  Neeley,  90  Pa.  St.  52 ;  Nice's  Appeal,  54  Pa.  St.  200 ; 
Maul  V.  Rider,  59  Pa.  St.  167  ;  Cordova  v.  Hood,  17  Wall.  1 ;  Brush  v.  Ware, 
15  Peters,  93 ;  Holmes  v.  Stout,  2  Stockt.  Ch.  419 ;  Smith  v.  Vreeland,  16 
N.  J.  Eq.  199;  Van  Keuren  v.  Cent.  R.  R.  38  N.  J.  L.  165;  Hoy  v.  Bram- 
hall,  19  N.  J.  Eq.  563  ;  Smallwood  v.  Lewin,  2  McCart.  60 ;  Raritan  Water 
Co.  V.  Veghte,  21  N.  J.  Eq.  463 ;  Van  Doren  v.  Robinson,  16  N.  J.  Eq.  256. 
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He  was  viewed  as  a  purchaser  in  bad  faith,  and  his  rights 
accordingly"  were  considered  as  inferior  to  those  of  the  prior 
purchaser.  It  perhaps  would  be  useless  to  the  reader  to  enter 
into  a  long  history  of  the  growth  of  the  doctrine  of  notice,  and 
it  will  be  sufficient  to  say  that  it  generally  prevails.  But  North 
Carolina  and  Ohio  are  exceptions,  and  in  those  States  the  general 
rule  of  binding  a  subsequent  purchaser  or  mortgagee  with  notice 
does  not  apply.^  If  a  person  has  a  bond  for  a  deed  and  has 
given  notes  for  the  purchase  money,  a  purchaser  who  knows 
that  one  of  the  notes  is  unpaid,  although  he  may  take  a  deed 
from  the  original  vendor  as  well  as  from  the  vendee,  cannot  pro- 
tect himself  against  the  note  held  by  one  who  took  it  before  the 
purchase.^ 

§  726.  Forged  deeds.  —  As  forged  deeds  cannot  affect  the  title 
to  laud,  and,  therefore,  are  not  entitled  to  record,  the  provision  of 
the  statute  that  deeds  affecting  the  title  to  land  shall  be  void  as 
against  subsequent  purchasers  and  creditors  without  notice,  if 
not  recorded,  has  no  application  to  deeds  which  are  forged.^ 

§  727.  Notice  and  knowledge. — Though  sometimes  the  terms 
"notice"  and  *' knowledge"  are  used  indiscriminately  and  inter- 
changeably, there  is  a  manifest  distinction  between  them.  A 
person  may  have  notice  of  a  thing  without  having  any  actual 
knowledge  of  it.  If  a  person  has  sufficient  information  to  put 
him  upon  inquiry,  and  he  fails  to  jorosecute  that  inquiry,  and 
hence  does  not  learn  the  true  state  of  the  title  through  his  own 
negligence  or  a  desire  not  to  learn  it,  he  has  notice  of  all  he  might 
have  learned,  had  he  prosecuted  that  inquiry.  But  he  has 
not  knowledge  of  such  facts,  because  he  does  not  actually  know 
them,  but  the  law  presumes  that  he  does  know  them  from  the 
notice  he  has  received.  Knowledge  means  the  actual  acquaint- 
ance with  a  fact.  Notice  means  information  about  a  fact, 
which  information,  in  its  legal  effect,  is  equivalent  to  knowl- 

^  Fleming  v.  Burgin,  2  Ired.  Eq.  584 ;  Robinson  v.  Willoughby,  70  N.  C. 
358 ;  Legget  v.  Bullock,  Busb.  283 ;  Bercaw  v.  Cockerill,  20  Ohio  St.  163 ; 
Stansell  v.  Roberts,  13  Ohio,  148  ;  Bloom  v.  Noggle,  4  Ohio  St.  45  ;  Mayham 
V.  Coombs,  14  Ohio,  428. 

*  Lytle  V.  Turner,  12  Lea  (Tenn.)  641. 

«  Pry  V.  Pry,  109  lU.  466. 
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edge  of  the  fact,  and  to  which  the  law  attaches  the  same  conse- 
quences as  it  would  to  knowledge.  Notice  has  been  defined  as: 
"  Information  given  of  some  act  done,  or  the  interpellation  by 
which  some  act  is  required  to  be  done."  ^  Mr.  Pomeroy  sug- 
gests as  an  acceptable  definition:  *' Information  concerning  a 
fact  actually  communicated  to  a  party  by  an  authorized  person, 
or  actually  derived  by  him  from  a  proper  source,  or  else  pre- 
sumed by  law  to  have  been  acquired  by  him,  which  information 
is  regarded  as  equivalent  in  its  legal  effects  to  full  knowledge  of 
the  fact,  and  to  which  the  law  attributes  the  same  consequences 
as  would  be  imputed  to  knowledge,"  and  adds  :  '•'  It  should  be 
most  carefully  observed  that  the  notice  thus  defined  is  not 
knowledge,  nor  does  it  assume  that  knowledge  necessarily 
results.  On  the  other  hand,  the  information  which  constitutes 
the  notice  may  be  so  full  and  minute  as  to  produce  complete 
knowledge."^ 

§  728.  Kinds  of  notice. — It  is  difficult  to  divide  notice 
into  classifications  to  which  objections  cannot  be  found.  Notice, 
however,  may  be  classified  as  being  of  three  kinds,  actual, 
implied,  and  constructive.  Under  this  classification  actual 
notice  signifies  personal  knowledge.^  Implied  notice  is  such  as 
the  law  implies  from  the  relations  existing  between  the  parties, 
as  principal  and  agent,  where  notice  to  the  principal  is  implied 
from  notice  to  his  agent.'*  Constructive  notice  is  that  which 
the  law  attributes  to  a  person  of  things  which  he  knows,  or 
ought  to  know,  or  which  by  using  ordinary  diligence  he  might 
know.^ 

*  Bouv.  Law  Diet.  tit.  Notice. 

'  2  Pomeroy's  Eq.  Juris.  §  594. 

»  Story's  Equity  Juris,  ?  399 ;  Rogers  v.  Jones,  8  N.  H.  264 ;  Lamb  v. 
Pierce,  113  Mass.  72 ;  Baltimore  v.  Williams,  6  Md.  235 ;  Williamson  v. 
Brown,  15  N.  Y.  354 ;  Crassen  v.  Swoveland,  22  Ind.  427.  And  see,  also, 
Smith  V.  Smith,  2  Cromp.  &  M.  231 ;  Michigan  Mut.  L.  Ins.  Co.  v.  Con- 
ant,  40  Mich.  530 ;  North  Brit.  Ins.  Co.  v.  Hallett,  7  Jur.  N.  S.  1263 ;  Vest 
V.  Michie,  31  Gratt.  149. 

*  See  Josepthal  v.  Heyman,  2  Abb.  N.  C.  22;  Hovey  v.  Blanchard,  13 
N.  H.  145  ;  Fuller  v.  Bennett,  2  Hare,  394  ;  Walker  v.  Schreiber,  47  Iowa, 
629 ;  Williamson  v.  Brown,  15  N.  Y.  354  ;  Bank  of  XJ.  S.  v.  Davis,  2  Hill,  451. 

6  See  Weilder  v.  Farmers'  Bank  of  Lancaster,  11  Serg.  &  U.  134  ;  Hew- 
itt V.  Loosemore,  9  Hare,  449 ;  Plumb  v.  Fluitt,  2  Anstr.  432  ;  Kennedy  v. 
Green,  3  Mylne  &  K.  699 ;  Griffith  v.  Griffith,  Hoffi  Ch.  153. 
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§  729.  Rumors.  —  Rumors  of  a  vague  and  uncertain  charac- 
ter not  emanating  from  some  person  interested  in  the  property 
•will  not  affect  a  purchaser  with  notice  of  conflicting  claims  to 
the  land.'^  "The  general  doctrine  is,  that  whatever  puts  a  party 
on  inquiry,  amounts,  in  judgment  of  law,  to  notice,  provided 
the  inquiry  becomes  a  duty,  as  in  case  of  purcliasers  and  cred- 
itors, and  would  lead  to  the  knowledge  of  the  requisite  fact  by 
the  exercise  of  ordinary  diligence  and  understanding.  Notice 
of  a  deed  is  notice  of  its  contents;  and  notice  to  an  agent  is 
notice  to  his  principal.  But  notice  of  a  rumor  of  a  conveyance 
or  encumbrance  seems  not  to  be  considered  as  either  actual  or 
implied  notice.  Indeed,  to  set  on  foot  an  inquiry  into  the 
foundation  of  mere  rumors  would,  in  most  cases,  be  a  vain  and 
impracticable  pursuit.  Lex  netninem  cogit  ad  vana  sen  impossi- 
bilia."^  The  fact  that  a  purchaser  applies  to  a  stranger  for 
information  as  to  the  value  of  the  laud,  and  the  latter,  in  the 
course  of  conversation  which  resulted  from  the  inquiries  made 
relative  to  the  expediency  of  making  the  purchase  at  the  price 
named,  informs  the  purchaser  that  he  does  not  know  that  there 
is  any  equitable  title  to  the  land,  but  heard  a  person  say  that  he 
intended  to  prosecute  a  claim  further,  and  thought  he  should 
get  the  laud,  is  not  sufficient  to  charge  the  purchaser  with  notice. 
This  information  is  nothing  but  mere  rumor.^  The  notice 
must  be  so  clear  that  the  purchaser  cannot  take  and  hold  the 
property  without  fraud.^ 

§  730.  Same  subject  continued — Illustrations. — 'A  purchaser 
is-not  charged  with  notice  of  the  existence  of  an  adverse  unre- 

»  Hall  V.  Livingston,  3  Del.  Ch,  348  ;  Butler  v.  Stevens,  26  Me.  484 ;  Jol- 
land  V.  Stainbridge,  3  Ves.  478;  Hottenstein  v.  Lerch,  104  Pa.  St.  454; 
Parkhurst  v.  Hosford  (U.  S.  Cir.  Ct.  Or.),  4  West  C.  Rep.  311 ;  Jacques  v. 
Weeks,  7  Watts,  261 ;  Woodworth  v.  Paige,  5  Ohio  St.  70 ;  Sbepard  v, 
Shepard,  36  Mich,  173 ;  Wilson  v.  McCullough,  23  Pa,  St,  440;  62  Am,  Deo. 
347 ;  Doyle  v.  Teas,  4  Scam,  202 ;  Lamout  v.  Stimson,  5  Wis.  443. 

^  Jacques  v.  Weeks,  7  Watts,  261,  267,  per  Sergeant,  J. 

s  Lamont  v.  Stimson,  5  Wis,  443, 

*  Hall  V.  Livingston,  3  Del.  Ch,  34S.  In  this  case,  where  a  grantee  held 
under  an  absolute  deed,  it  was  held  that  to  affect  a  bo7ia  fide  purchaser 
from  him  with  knowledge  of  a  secret  trust,  that  it  requires  a  more  definite 
notice  than  a  remark  by  a  party  in  interest  "he  imderstood  the  grantee 
had  taken  the  land  for  seven  years  to  pay  off  the  grantor's  debts,"  and  a 
question  "if  he  knew  whose  land  he  was  trading  for." 
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corded  deed  to  a  piece  of  land  by  the  mere  fact  that  he,  sometime 
before  his  purchase,  had  an  interview  with  his  grantor,  who  told 
him  that  he  was  not  able  at  that  time  to  make  a  good  title,  but 
in  a  brief  time  would  be.^  "  While  it  is  difficult  to  lay  down  a 
general  rule  as  to  what  facts  would  in  every  case  be  sufficient  to 
charge  a  jjarty  with  notice  or  put  him  upon  inquiry,  yet  it  is  safe 
to  say,  that  the  information  received  ought  to  be  of  that  character 
that  a  prudent  person,  by  the  exercise  of  reasonable  and  ordinary 
diligence,  could  upon  inquiry  and  investigation,  arrive  at  the  fact 
that  a  prior  conveyance  had  been  made."^  Speaking  of  the 
statute  of  Pennsylvania,  Sharswood,  J.,  says :  "  We  are  bound 
to  apply  to  the  interpretation  of  this  statute  that  principle  in 
regard  to  constructive  notice  which  has  been  so  long  and  well 
settled — that  whatever  puts  a  party  on  inquiry,  amounts  in  judg- 
ment of  law  to  notice,  provided  the  inquiry  becomes  a  duty,  as 
in  case  of  purchasers  and  creditors,  and  would  lead  to  the 
knowledge  of  the  requisite  fact  by  the  exercise  of  ordinary 
diligence  and  understanding.  Even  a  general  rumor  of  a 
conveyance  would  not  have  been  enough  to  have  made  it  the 
duty  of  the  plaintiff  to  search  the  record.  Notice  of  such  a 
rumor  is  not  considered  as  either  actual  or  implied  notice. 
Indeed,  to  set  on  foot  an  inquiry  into  the  foundation  of  mere 
rumors,  would  in  most  cases  be  a  vain  and  impracticable  pur- 
suit. There  must  be  some  act,  some  declaration  from  an 
authentic  source — which  a  person  would  be  careless  if  he  dis- 
regarded, which  is  necessary  to  put  a  party  on  inquiry,  and 
call  for  the  exercise  of  reasonable  diligence."^  When  an  abso- 
lute deed  contains  a  recital  that  the  purchase  money  has  been 
paid,  the  grantor,  when  seeking  to  enforce  as  against  a  sub- 
purchaser for  a  valuable  consideration,  a  lien  on  the  land  for 
the  unpaid  purchase  money,  has  the  burden  of  proving  that 
such  sub-purchaser  had  notice.  And  the  positive  testimony  of 
the  sub-purchaser  himself  denying  notice,  cannot  be  overcome 
by  proof  of  conversations  or  declarations,  repeated  after  an 
interval  of  fourteen  or  fifteen  years,  and  not  appearing  to  have 


1  The  City  of  Chicago  v.  Witt,  75  111.  211. 

*  The  City  of  Chicago  v.  Witt,  sicpra,  per  Mr.  Justice  Craig. 

»  Maul  V.  Rider,  59  Pa.  St.  167,  171. 
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been  counected  with  any  circumstances  apt  to  impress  them  on 
the  memory.^ 

§  731.  Partnership  property. — If,  under  separate  deeds  of 
different  dates  and  from  different  grantors,  two  persons  hold 
undivided  interests  in  the  same  piece  of  land,  a  party  who  deals 
in  good  faith  with  one  of  them  with  respect  to  his  interest,  is  not 
charged  with  notice  of  the  character  of  the  property  as  partner- 
ship property  from  the  knowledge  merely  that  the  owners  are 
partners,  and  use  the  premises  for  the  purposes  of  the  partner- 
ship, where  the  records  contain  nothing  indicating  a  partnership 
holding.  "  The  record  ought  generally  to  be  the  guide  on  which 
parties  may  safely  rely  in  dealing  with  the  titles  which  appear 
there,"  said  Mr.  Chief  Justice  Cooley,  "and  they  should  not  be 
held  chargeable  with  notice  of  equities  controlling  the  title  on 
facts  which  are  ambiguous.  Real  estate  held  by  partners  may 
or  may  not  be  partnership  property,  but  usually  it  is  not  so  unless 
partnership  assets  have  been  used  to  purchase  it,  or  unless  it  was 
put  in  originally  as  a  part  of  the  joint  estate.  But  generally  the 
fact  that  two  or  more  persons  make  use  of  property  in  whicli 
their  interests  are  apparently  several,  for  partnership  purposes, 
is  very  far  from  indicating  an  understanding  that  others  would 
be  bound  to  take  notice.  The  several  interests  still  remain  several, 
and  each  may  deal  with  his  own  as  he  will,  and  any  private 
arrangement  that  would  change  this  could  not  bind  third  parties 
who  had  acted  in  ignorance  of  it."^  But  where  the  lands  are 
bought  by  the  firm,  and  title  taken  in  the  firm  name,  a  purchaser 
from  one  of  the  partners  is  chargeable  with  notice  of  the  rights 
of  the  others.^ 

§  732.  Information  must  be  from  credible  source. — To  bind  a 
subsequent  purchaser,  the  notice  must  come  from  some  person 

1  Lambert  v.  Newman,  56  Ala.  623.  See,  also,  as  to  the  insuflicieucy  of 
mere  rumor  to  charge  a  purchaser  with  notice,  Loughridge  v.  Bowland, 
52  Miss.  546 ;  Miller  v.  Cresson,  5  Watts  &  S.  284  ;  Butler  v.  Stevens,  26  Me. 
484 ;  Parker  v.  Foy,  43  Miss.  260  ;  Wailes  v.  Cooper,  24  Miss.  208 ;  Epley  v. 
Witherow,  7  Watts,  163 ;  Hood  v.  Fahnestock,  1  Barr.  470 ;  44  Am.  Dec. 
147 ;  Wilson  v.  McCullough,  23  Pa.  St.  440 ;  62  Am.  Dec.  347 ;  Churcher  v. 
Guernsey,  3  Wright,  84, 

'  Reynolds  v.  Kuckman,  35  Mich.  80,  81. 

*  Brewer  v.  Browne,  68  Ala.  210. 
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interested  in  the  property/  or  from  some  source  entitled  to  credit.^ 
Thus,  where  a  widow  had  the  legal  title  to  a  piece  of  real  estate, 
and  a  party  intending  to  purchase,  was  informed  by  the  grand- 
father of  the  minor  children  of  the  widow  that  the  equitable 
title  had  been  in  the  deceased  husband  and  was  then  in  his  heirs, 
it  was  held  that  the  grandfather  was  a  proper  person  to  give 
notice,  and  that  the  notice  so  communicated  would  affect  such 
party  if  he  subsequently  purchased.^  So  a  person  is  bound  by 
notice  derived  from  an  uncle  of  a  female  in  a  state  of  idocy.^ 
"  It  is  exceedingly  difficult,"  says  Putman,  J., "  if  not  impossible, 
to  define  beforehand  what  information  shall  or  shall  not  be 
sufficient.  But  if  it  were  given  by  those  persons  who  (as  in  the 
case  at  bar)  knew  the  party,  and  much  of  his  transactions,  and 
who  spake  not  vaguely,  especially  if  the  party  himself,  who  was 
to  be  affected  by  the  notice,  was  so  well  satisfied  of  its  truth  as 
again  and  again  to  state  or  acknowledge  the  fact,  it  must  be 
sufficient.  No  honest  man  after  such  notice  could  undertake, 
or  if  he  did,  should  be  permitted  to  acquire  title  to  the  land, 
which  from  information  given  on  certain  knowledge,  he  believed 
had  been  conveyed.  We  think  the  notice  should  be  so  express 
and  satisfactory  to  the  party,  as  that  it  would  be  a  fraud  in  him 
subsequently  to  purchase,  attach,  or  levy  upon  the  land,  to  the 
prejudice  of  the  first  grantee."^ 

§  733.    Inadequacy  of  price.  —  The  price  for  which  the  land 

may  be  offered  for  sale  may  be  so  small  that  a.  purchaser  must 
know  that  it  is  intended  to  sacrifice  somebody's  rights,  and  he 
may  accordingly  be  held  to  be  put  upon  the  strictest  inquiry. 

1  Van  Duyne  v.  Vreeland,  12  N.  J.  Eq.  142 ;  Peebles  v.  Reading,  8  Serg, 
&  R.  484  ;  Rogers  v.  Hoskins,  14  Ga,  166 ;  Lamont  v.  Stimsou,  5  Wis,  443 ; 
Bamhart  v.  Greensliields,  9  Moore  P.  C.  C.  18, 36 ;  Natal  Land  Co.  v.  Good, 
2  Law  R.  P.  C.  121 ;  Parkhurst  v.  Hosford,  21  Fed.  Rep.  827. 

»  Curtis  V.  Mundy,  3  Met.  405  ;  jNIulliken  v.  Graham,  72  Pa.  St.  484. 

*  Butcher  v.  Yocum,  61  Pa.  St.  168. 

*  Ripple  V.  Ripple,  1  Rawle,  386.  Said  Gibbon,  C.  J. :  "Now,  although 
a  purchaser  may  disregard  rumors  set  afloat  by  those  who  have  no  right 
to  intermeddle,  he  is  bound  to  attend  to  the  admonitions  of  a  party  in 
interest.  Here  the  daughters,  although  actually  charged  to  the  township, 
had  an  interest  of  their  own,  from  attending  to  which  they  were  disabled 
by  idiocy ;  and  surely  one  so  near  in  blood  as  an  uncle,  might  lawfully 
interpose  for  their  protection." 

6  In  Curtis  v.  Mundy,  3  Met.  405,  407. 
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"  It  is  not  necessary,  in  order  to  charge  a  purchaser  with  bad  faith, 
that  he  should  have  definite  knowledge  or  notice  of  the  exact 
character  and  condition  of  the  right  which  he  attempts  to  defeat. 
If  the  circumstances  are  such  as  to  inform  him  loud!  v  that  some 
wrong  is  about  to  be  perpetrated,  he  cannot  blindly  shut  his 
eyes,  and  thcu  come  into  court  in  the  character  of  a  bona  fide 
purchaser."^  The  circumstances  that  one  knowing  that  a  parcel 
of  land  was  worth  between  two  thousand  and  three  thousand 
dollars,  purchased  it  for  one  hundred  dollars,  and  knowing  also 
that  although  the  title  of  his  grantor  was  acquired  several  years 
previously,  the  original  owner  still  continued  to  reside  upon  the 
land,  are  sufficient  to  put  such  purchaser  upon  the  strictest 
inquiry  as  to  the  rights  of  other  parties.^  Still,  as  it  is  unneces- 
sary to  set  out  the  full  price  paid  for  the  land,  it  does  not  follow 
because  a  price  less  than  the  actual  value  of  the  laud  is  stated  in 
the  deed  as  the  consideration,  that  this  is,  of  itself,  a  suspicious 
circumstance  requiring  a  purchaser  to  take  notice  of  it.* 

§  734.  Statement  from  holder  of  adverse  title.  —  If  a  person 
about  to  purchase  a  piece  of  property  from  one  assuming  to  act 
as  owner,  is  informed  by  a  third  party  that  the  latter  possesses 
or  claims  to  possess  some  adverse  title  or  interest  in  the  property, 
this  statement  is  sufficient  to  affect  such  intending  purchaser 
with  notice.  Thus  if  A  has  an  unrecorded  deed  for  certain  laud, 
and  B  hears  A  say  that  he  has  title  to  the  land,  B  has  sufficient 
notice  of  A's  title  to  put  him  on  further  inquiry,  and  if  B  after- 
wards purchases  the  laud  from  another  without  making  such 
inquiry,  he  is  held  to  have  purchased  with  notice  of  A's  title.'* 
If  there  is  an  equitable  encumbrance  upon  a  piece  of  land,  and 
the  owner  sells  it  and  informs  the  purchaser  that  no  such  encum- 
brance exists,  yet  if  the  purchaser  at  the  time  of  making  the 
purchase  had  knowledge  of  the  facts  by  which  the  equitable 
encumbrance  was  created,  he  takes  the  land  subject  to  the  charge, 
notwithstanding  that  he  has  paid  all  that  the  land  was  worth, 
and  had  searched  the  record  title  and  found  it  clear,  and  took  his 

*  Hoppin  V.  Doty,  25  Wis.  573,  591,  per  Paine,  J.    Peabody  v.  Finton,  3 
Barb.  Ch.  451 ;  Eck  v.  Hatcher,  58  Mo.  235. 

*  Hoppin  V.  Doty,  25  Wis.  573.    But  see  Beadles  v.  Miller,  9  Bush,  405. 
5  Stewart's  Appeal,  98  Pa.  St.  377. 

*  Bartlett  v.  Glasscock,  4  Mo.  62. 
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deed  in  the  belief  that  neither  in  law  nor  equity  could  such  an 
encumbrance  be  enforced.^  The  fact  that  a  party  has  notice  of 
an  owner's  intention  to  execute  a  deed,  is  not  sufficient  to  show 
that  he  has  notice  of  the  contents  of  the  deed  as  executed.^  Land 
was  owned  in  common  by  three  parties,  who  may  be  designated 
as  A,  B,  and  C,  A  portion  of  the  land  was  charged  as  against 
them  with  an  equitable  encumbrance  which  did  not  appear  of 
record.  D  purchased  without  notice,  in  good  faith  and  for  full 
value,  the  undivided  interest  of  A.  Subsequently  B  conveyed 
his  undivided  interest  to  E,  who  purchased  for  full  value  but 
with  notice  of  the  encumbrance.  An  amicable  and  equal  parti- 
tion of  the  land  was  afterwards  made  between  C,  D,  and  E,  D 
being  still  ignorant  of  the  encumbrance.  The  part  assigned  to  E, 
under  the  exchange  of  deeds,  included  the  whole  of  the  portion 
that  was  encumbered.  This  portion  was  estimated  at  its  full  value 
and  no  allowance  was  made  for  the  encumbrance.  A  bill  in 
•equity  was  brought  against  E  for  the  purpose  of  establishing  the 
encumbrance,  and  it  was  held  that  he  could  not  avail  himself  of 
the  want  of  notice  on  the  part  of  D,  to  afford  protection  to  the 
title  to  the  part  which  he  then  owned  in  severalty.^ 

§  735.  Information  given  by  recorder.  —  If  the  recorder  tells 
a  person  who  is  about  to  purchase  property  that  the  seller  has 
already  given  a  deed  to  another  person  which  had  been  depos- 
ited for  record,  but  had  been  withdrawn  before  it  was  actually 
recorded,  this  information  is  sufficient  to  put  such  purchaser 
upon  inquiry.  "  The  rules  in  respect  to  notice  to  purchasers," 
said  Rhodes,  J.,  "of  adverse  titles  or  claims,  other  than  such  as 
is  imparted  by  the  records,  are  not  founded  upon  any  arbitrary 
provisions  of  law,  but  have  their  origin  in  the  considerations  of 
prudence  and  honesty  which  guide  men  in  their  ordinary  business 
transactions.  No  man,  on  being  told  by  the  recorder  that  a 
certain  deed  had  been  filed  in  his  office,  and  that  it  had  been 

^  Blatcbley  v.  Osborn,  33  Conn.  226. 

2  Ponder  v.  Scott,  44  Ala.  241. 

'  Blatchley  v.  Osborn,  33  Conn.  226.  See,  also,  Epley  v.  Witherow,  7 
Watts,  163;  Barnes  ■;;.  McClinton,  3  Pa.  67 ;  23  Am  Dec.  62;  Nelson  v.  Sims, 
23  Miss.  383 ;  57  Am.  Dec.  144 ;  Jacques  v.  Weeks,  7  Watts,  261 ;  Russell  v. 
Petree,  10  Mon.  B.  184 ;  Hudson  v.  Warner,  2  Har.  &  G.  415 ;  Price  v. 
McDonald,  1  Md.  403 ;  54  Am.  Dec.  657. 
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withdrawn,  would  doubt  that  the  deed  existed ;  and  if  he  was 
intending  to  purchase  the  property,  common  prudence  would 
dictate  to  him  the  necessity  of  making  inquiry  of  the  grantee  for 
the  deed,  unless  he  was  incorrectly  advised  that  deeds  took  pre- 
cedence solely  from  priority  of  record."  ^  A  purchaser  who  has 
knowledge  of  an  error  in  the  description  of  mortgaged  property, 
or  is  able  from  his  knowledge  of  the  j^roperty  to  interpret  the 
record,  giving  it  the  meaning  intended,  becomes  a  purchaser 
with  notice.^ 

§  736.  Time  of  payment  of  consideration. — If  the  notice  has 
been  given  to  the  intending  purchaser  before  he  has  paid  any 
part  of  the  consideration,  there  is  no  doubt  that  he  thus  becomes 
a  purchaser  with  notice,  and  if  he  sees  proper  to  pay  the  money, 
he  acquires  a  title  subject  to  the  rights  of  whose  existence  he 
had  notice.'  But  where  a  part  payment  has  been  made  at  the 
time  of  receiving  notice,  there  is  a  difference  of  opinion.  It  is 
held  in  England  that  if  notice  is  given  before  the  whole  of  the 
consideration  has  been  paid,  the  party  is  charged  with  notice.'* 
In  this  country  the  authorities  are  divided.     On  the  one  hand, 


1  Lawton  v.  Gordon,  37  Cal.  202,  207. 
'  Carter  v.  Hawkins,  62  Tex.  393. 

*  Hardingham  v.  Nicholls,  3  Atk.  304;  Kitteridge  v.  Chapman,  36  Iowa, 
348 ;  Price  v.  McDonald,  1  Md.  403 ;  54  Am.  Dec.  657 ;  Wood  v.  Mann,  1 
Sum.  506 ;  Baldwin  v.  Sager,  70  111.  503 ;  Maitland  v.  Wilson,  3  Atk.  814 ; 
English  V.  Waples,  13  Iowa,  57 ;  Penfield  v.  Dunbar,  64  Barb.  239 ;  Flagg  v. 
Mann,  2  Sum.  486 ;  Palmer  v.  Williams,  24  Mich.  338.  See  Farmers'  Loan 
Co.  V.  Maltby,  8  Paige,  361 ;  Blanchard  v.  Tyler,  12  Mich.  329 ;  Murray  v. 
Ballon,  1  Johns.  Ch.  566 ;  Keys  v.  Test,  33  111.  316 ;  Bennett  v.  Tithering- 
ton,  6  Bush,  192 ;  Haughwout  v.  Murphy,  21  N.  J.  Eq.  (6  Green,  C.  E.)  118 ; 
Wells  V.  Morrow,  38  Ala.  125 ;  More  v.  Mahow,  1  Cas.  Ch.  34 ;  Story  v. 
Lord  Windsor,  2  Atk.  630 ;  Tildesley  v.  Lodge,  3  Smale  &  G.  543 ;  Moshier 
V.  Knox  College,  32  111.  155 ;  Boone  v.  Chiles,  10  Peters,  209 ;  Wormley  v. 
Wormley,  8  Wheat.  429 ;  Jones  v.  Stanley,  2  Eq.  Cas.  Abr.  685 ;  Union 
Canal  Co.  v.  Young,  1  Whart.  410 ;  Wilson  v.  Hunter,  30  Ind.  466 ;  Patten 
V.  Moore,  32  N.  H.  382;  Collinson  v.  Lister,  7  De  Gex,  M.  &  G.  634;  20 
Beav.  356 ;  Tourville  v.  Naish,  3  P.  Wms.  306 ;  Rayne  v.  Baker,  1  Giff.  241 ; 
Brown  v.  Welch,  18  111.  343  ;  68  Am.  Dee.  549 ;  Wigg  v.  Wigg,  1  Atk.  382 ; 
Schultze  V.  Houfes,  96  111.  335. 

*  Tildesly  v.  Lodge,  3  Smale  &  G.  543 ;  Jones  v.  Stanley,  2  Eq.  Cas.  Abr. 
685 ;  Sharpe  v.  Foy,  Law  R.  4  Ch.  35 ;  Rayne  v.  Baker,  1  GifiF.  241 ;  Story  v. 
Lord  Windsor,  2  Atk.  630 ;  More  v.  Mahow,  1  Cas.  Ch.  34 ;  Wigg  v.  Wigg,  1 
Atk.  382 ;  Tourville  v.  Naish,  3  P.  Wms.  307 ;  Cotlinson  v.  Lister,  7  De  Gex, 
M.  &  G.  634 ;  20  Beav.  356. 
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it  is  held  that  where  payment  has  been  made,  but  notice  has 
been  given  before  the  delivery  of  the  deed,  the  purchaser  is 
affected  with  notice.^  But  on  the  other  hand,  it  is  held  that  the 
payment  of  the  purchase  money  before  the  receipt  of  notice  is 
sufficient  to  allow  the  purchaser  to  claim  protection  as  a  bona  fide 
purchaser.^  If  a  person  taking  a  mortgage  had  a  previous 
notice  of  a  pre-existing  lien  upon  the  land,  the  fact  that  he  has 
forgotten  it  at  the  time  he  took  the  mortgage  will  not  be  sufficient 
to  free  him  from  the  consequences  of  such  notice.' 

§  737.  Intimate  relationship  or  business  connections. — As  a 
question  of  evidence  whether  a  person  had  notice,  much  atten- 
tion has  sometimes  been  paid  to  the  circumstance  that  there  was 
a  close  relationship  or  personal  intimacy  between  the  grantee 
and  grantor.  Thus,  a  person  appointed  an  agent  to  purchase  a 
piece  of  land,  and  gave  him  some  money  to  pay  on  account. 
The  agent's  son  subsequently  bought  the  land  with  the  knowl- 
edge of  the  father,  and  received  a  deed  for  it.  The  principal 
brought  an  action  in  ejectment  for  the  land  against  the  father 
and  the  son.  The  court  held  that  it  was  not  error  to  charge  the 
jury  that  the  knowledge  by  the  son  of  the  trust  might  be 
inferred  from  the  relation  of  father  and  son  existing  between 
the  defendants,  and  from  their  transactions  as  to  the  contract 
between  the  principal  and  the  father,  and  the  other  circum- 
stances of  the  case.'*     It  is  unnecessary  to  say  that  a  bona  fide 

1  Osborn  v.  Carr,  12  Conn.  195;  Doswell  v.  Buchanan,  3  Leigh,  394;  23 
Am,  Dec.  280 ;  Fash  v.  Ravesies,  32  Ala.  451 ;  Duncan  v.  Johnson,  13  Ark. 
190 ;  Blight  v.  Badk,  6  Mon.  192 ;  Peabody  v.  Fenton,  3  Barb.  Ch.  451  ; 
Simms  v.  Richardson,  2  Litt.  274;  Grinistone  v.  Carter,  3  Paige,  421;  24 
Am.  Dec.  230;  Blair  v.  Owles,  1  Munf.  38;  Moore  v.  Clay,  7  Ala.  742; 
Wells  V.  Morrow,  38  AJa.  125 ;  Bennett  v.  Titherington,  6  Bush,  192 ;  Pillow 
V.  Shannon,  3  Yerg.  508 ;  Halstead  v.  Bank  of  Kentucky,  4  Marsh.  J.  J.  554. 

*  Leach  v.  Ansbacher,  55  Pa.  St.  85 ;  Carroll  v.  Johnston,  2  Jones  Eq. 
120 ;  Gibler  v.  Trimble,  14  Ohio,  323 ;  Baggarly  v.  Galther,  2  Jones  Eq.  80; 
Mut.  Assoc.  Society  v.  Stone,  3  Leigh,  218.  See  on  the  general  subject, 
Baldwin  v.  Sager,  70  111.  503;  Wormley  v.  Wormley,  8  Wheat.  421; 
Wheaton  v.  Dyer,  15  Conn.  307 ;  Zollman  v.  Moore,  21  Gratt.  313 ;  Phelps 
V.  Morrison,  24  N.  J.  Eq.  195.    See  Morris  v.  Meek,  57  Tex.  385. 

'  Hunt  V.  Clark's  Administrator,  6  Dana,  56. 

*  Trefts  V.  King,  18  Pa.  St.  157,  Said  Coulter,  J, :  "The  judge  told  the 
jury  that  they  ought  to  consider  the  relation  of  the  parties  being  father 
and  son,  and  their  transactions  in  relation  to  the  contract,  and  all  the  other 
evidence  in  the  cause.  This  instruction  was  right.  In  regard  to  such  trans- 
actions it  is  impossiblo  to  shut  our  eyes  to  the  relations  of  the  parties." 
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purchaser  for  value  of  the  real  estate  of  a  partnership,  the  legal 
title  to  which  is  vested  in  the  copartners,  or  in  one  of  them  for 
the  firm,  will,  if  he  possesses  no  notice  of  the  equitable  rights  of 
others  in  it  as  a  part  of  the  copartnership  funds,  be  protected  upon 
the  ground  of  his  own  equities  as  such  purchaser.  But  where 
a  person  buys  the  undivided  half  of  a  planing-mill  and  other 
property  from  a  surviving  partner  of  a  firm  of  housewrights, 
knowing  that  the  mill  was  built  with  money  belonging  to  the 
copartnership,  and  knowing  that  the  dissolving  firm,  if  not 
insolvent,  was  greatly  in  debt,  and  that  the  surviving  partner 
had  paid  none  of  its  debts,  and  where  the  deed  was  taken,  and 
the  money  paid  secretly,  the  vendor  absconding  with  it  on  the 
same  night,  the  purchaser,  notwithstanding  that  no  proof  can  be 
adduced  of  his  actual  participation  in  the  acts  of  his  vendor, 
may  be  held  to  be  affected  by  these  circumstances  with  con- 
structive notice  of  the  breach  of  trust  intended  by  the  partner 
from  whom  he  received  his  deed.^  A  person  took  a  deed  to 
land  in  his  own  name  alone,  but  purchased  it  with  money 
belonging  jointly  to  himself,  his  mother,  brother,  and  sister. 
To  one  of  his  individual  creditors  he  subsequently  made  an  offer 
to  pay  him  by  a  sale  or  lease  of  the  land,  or  to  secure  him  by  a 
mortgage  upon  it.  The  creditor  took  a  mortgage,  and  said 
afterwards  to  a  third  person  that  he  preferred  a  mortgage  for 
the  reason  that  he  feared  that  the  title  was  not  clear,  and  that 
other  parties  might  claim  some  right  to  the  land.  The  creditor 
was  on  intimate  terms  with  the  grantor,  and  his  mother,  brother, 
and  sister,  and  there  was  nothing  to  show  that  any  other  per- 
son asserted  any  claim  to  the  premises.  The  court  held  that 
notice  on  the  part  of  the  creditor  of  the  rights  of  the  mother, 
sister,  and  brother  of  the  grantor,  at  the  time  he  took  the  mort- 
gage, was  sufficiently  shown  by  these  and  similar  facts,  and  that 
his  mortgage  should  be  made  subject  to  their  equities.^  But  in 
all  these  cases  the  fact  of  relationship  or  intimacy  has  been  con- 
nected with  others,  from  all  of  which,  taken  together,  the  court 
<lrew  tlie  inference  of  notice.     Notice,  however,  would  not  rea- 


»  Tillinghast  v.  Champlm,  4  R.  1. 173 ;  67  Am.  Dec.  510. 
•  Spurlock  V.  Sullivan,  36  Tex.  511.    See,  also,  Hoxie  v.  Carr,  1  Sum.  173, 
J  92;  Flagg  v.  Mann,  2  Sum.  487. 
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sonably  be  inferred  from  the  existence  of  close  relationship  or 
intimate  acquaintance  unconnected  with  other  circumstances.^ 

§  738.  Notice  of  a  trust. — If  a  person  has  notice  of  a  trust 
and  purchases  the  trust  property  from  the  trustee,  he  will  hold 
the  property  thus  acquired  subject  to  the  same  trust  as  that  under 
which  the  trustee  held  it.^  But  if  the  purchaser  has  neither 
actual  nor  constructive  notice  of  the  trust,  and  acquires  the  title 
for  a  valuable  consideration,  he  will  hold  the  property  freed  from 
the  trust.^     Where  the  purchaser  obtains  his  deed  with  notice  of 

'  Dubois  V.  Barker,  4  Hun,  80,  86. 

*  Le  Neve  v.  Le  Neve,  Amb.  436 ;  Liggett  v.  Wall,  2  Marsh.  A.  K.  149; 
Bailey  v.  Wilson,  1  Dev.  &  B.  Eq.  182 ;  Peebles  v.  Reading,  8  Serg.  &  R.  495 ; 
West  V.  Fitz,  109  111.  425;  Murray  t;.  Ballou,  1  Johns.  Ch.  506;  Wright  v. 
Dame,  22  Pick.  55  ;  Jones  v.  Shaddock,  41  Ala.  3G2  ;  Wilkins  v.  Anderson, 

1  Jones,  399 ;  James  v.  Cowing,  17  Hun,  256 ;  Reed  v.  Dickey,  2  Watts,  459 ; 
Smith  V.  Walter,  49  Mo.  250  ;  Clarke  v.  Hackerthorn,  3  Yeates,  269 ;  Ryan 
V.  Doyle,  31  Iowa,  53 ;  Caldwell  v.  Carriugton,  9  Peters,  86 ;  Wormley  v. 
Wormley,  8  Wheat.  421 ;  Pugh  v.  Bell,  1  Marsh.  J.  J.  403  ;  Gary  v.  Eyre,  1 
De  Gex,  J.  &  S.  149 ;  Case  v.  James,  29  Beav.  512 ;  Potter  v.  Sanders,  6  Hare, 
1 ;  Kennedy  v.  Dalj^,  1  Schoales  &  L.  355  ;  Crofton  v.  Ormsby,  2  Schoales  & 
Ij.  583;  Wigg  v.  Wigg,  1  Atk.  383;  Adair  v.  Shaw,  1  Schoales  &  L.  262; 
Mackreth  v.  Symmons,  19  Ves.  367 ;  Benzien  v.  Lenoir,  1  Car.  Law  Rep. 
504 ;  Taylor  v.  Stibbert,  2  Ves.  Jr.  437 ;  Ferras  v.  Cherry,  2  Vern.  384 ; 
Daniels  v.  Davidson,  16  Ves.  Sr.  249 :  Brooke  v.  Bulkely,  2  Ves.  Sr.  498 ; 
Grant>.  Mills,  2  Ves.  &  B.  306 ;  Mead  v.  Orrery,  3  Atk.  238 ;  Birch  v.  EUames, 

2  Anstr.  427 ;  Saunders  v.  Dehew,  2  Vern.  371 ;  Dunbar  v.  Tredennick,  2 
Ball  &  B.  319;  Jennings  v.  Moore,  2  Vern.  609;  2  Brown  Pari,  C.  278; 
Mansell  v.  Mansell,  2  P.  Wms.  681 ;  Phayre  v.  Peree,  3  Dow,  129  ;  Oliver  v. 
Piatt,  3  How.  333 ;  Massey  v.  Mcllwaine,  2  Hill  Eq.  426. 

^  See  for  various  instances,  TruU  v.  Bigelow,  16  Mass.  406 ;  Dana  v.  New- 
hall,  13  Mass.  498 ;  Connecticut  v.  Bradish,  14  Mass.  296 ;  Boynton  v.  Rees, 
8  Pick.  29 ;  19  Am.  Dec.  326 ;  Learned  v.  Tritch,  6  Colo.  432 :  Colesbury  v. 
Dart,  58  Ala.  573  ;  Brackett  v.  Miller,  4  Watts  &  S.  102 ;  Lacy  v.  Wilson,  4 
Munf.  413  ;  Dixon  v.  Caldwell,  15  Ohio  St.  412 ;  High  v.  Batte,  10  Yerg.  335 ; 
Blight  V.  Banks,  6  Mon.  198 ;  17  Am.  Dec.  136 ;  Alexander  ?;.  Pendleton,  8 
Cranch,  462 ;  Dillaye  v.  Commercial  Bank,  51  N.  Y.  345 ;  Hamilton  v. 
Mound  City  Mut.  L.  Ins.  Co.  3  Tenn.  Ch.  124;  Tompkins  v.  Powell,  6 
Leigh,  576 ;  Owings  v.  Mason,  2  Marsh.  A.  K.  380 ;  Goodtitle  v.  Cummings, 
8  Blackf .  179 ;  Heilner  v.  Imbrie,  6  Serg.  &  R.  401 ;  Brown  v.  Budd,  2  Cart. 
442;  Bumpus  v.  Platner,  1  Johns.  Ch.  213;  Curtis  v.  Lanier,  6  Munf.  42; 
Griffith  V.  Griffith,  9  Paige,  315 ;  May  wood  v.  Lubcock,  1  Bail.  Eq.  382 ; 
Fletcher  v.  Peck,  6  Cranch,  36 ;  Boone  v.  Chiles,  10  Peters,  177  ;  Varick  v. 
Briggs,  6  Paige,  325  ;  Siddon  v.  Charnells,  Bunb.  298  ;  Willoughby  v.  Wil- 
loughby,  1  Term  Rep.  765 ;  Charlton  v.  Low,  3  P.  Wms.  328 ;  Harcourt  v. 
KnoweU,  2  Vern.  159 ;  Goleborn  v.  Alcock,  2  Sim.  552 ;  Blake  v.  Hunger- 
ford,  Prec.  Ch.  158 ;  Shine  v.  Gough,  1  Ball  &  B.  536 ;  Jerrard  v.  Saunders 
2  Ves.  Jr.  457 ;  Sanders  v.  Deligne,  Freem.  123 ;  Jones  v.  Powles,3  Mylne  <& 
II.  Deeds. — 2. 
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the  trust,  he  cannot  by  buying  in  other  interests,  defeat  the  interest 
of  the  cestui  que  trust}  Notice  of  the  trust  to  tlie  agent  while 
engaged  in  the  transaction  is  notice  to  the  principal.^  A  person 
who  secures  a  deed  by  fraud  becomes  a  trustee,  and  if  another 
take  a  deed  from  him  with  full  knowledge  of  the  fraud,  such 
second  grantee  will  hold  the  property  as  a  trustee.'  A  deed 
made  on  a  good  as  distinguished  from  a  valuable  consideration, 
will  not  be  sufficient  to  bar  the  title  of  the  eestui  que  trust*  To 
enable  the  purchaser  to  claim  protection  as  a  bona  fide  purchaser 
without  notice  of  the  trust,  the  money  must  have  been  paid  before 
he  received  notice.^     Where  a  deed  made  to  a  person  as  a  trustee 

K.  581 ;  Walwyn  v.  Lee,  9  Ves.  24 ;  Hughson  v.  Mandeville,  4  Desaua.  Eq. 
87 ;  Watson  v.  Le  Roy,  6  Barb.  485 ;  Demarest  v.  Wynkoop,  3  Johns.  Ch. 
147;  8  Am.  Dec.  467;  Howell  v.  Ashmore,  1  Stockt.  Cb.  82;  Mundine  v. 
Pitts,  14  Ala.  84;  Woodruff  v.  Cook,  1  Gill  &  J.  270;  Whittick  v.  Kane,  1 
Paige,  202 ;  Halstead  v.  Bank  of  Kentucky,  4  Marsh.  J.  J.  554 ;  Fletcher 
V.  Peck,  6  Cranch,  36 ;  Vattier  v.  Hinde,  7  Peters,  252 ;  Holmes  v.  Stout,  3 
Green  Ch.  492. 

1  Brooke  v.  Bulkely,  2  Ves.  Sr.  498 ;  Kennedy  v.  Daly,  1  Schoales  &  L. 
37 ;  Maloney  v.  Kernan,  2  Dru.  &  Walsh,  31 ;  Bovey  v.  Smith,  1  Vern.  145. 

*  Hood  V.  Fahnestock,  8  Watts,  489;  34  Am.  Dec.  489;  Bank  of  U.  S.  v. 
Davis,  2  Hill,  451 ;  Aster  v.  Wells,  4  Wheat.  466 ;  Jackson  v.  Winslow,  9 
Cowen,  13 ;  Hovey  v.  Blanchard,  13  N.  H.  145  ;  Jackson  v.  Leak,  19  Wend. 
839 ;  Winchester  v.  Baltimore  R.  R.  Co.  4  Md.  231 ;  Griffith  v.  Griffith,  9 
Paige,  315 ;  Jackson  v.  Sharp,  9  Johns.  163 ;  Barnes  v.  McChristie,  3  Pa.  67  ; 
Bracken  v.  Miller,  4  Watts  <fe  S.  108 ;  Fuller  v.  Bennett,  2  Hare,  394 ;  Worsley 
V.  Scarborough,  3  Atk.  392 ;  Preston  v.  Tubbin,  1  Vern.  286 ;  Tunstall  v. 
Trappes,  3  Sim.  301 ;  Espin  v.  Pemberton,  3  De  Gex  &  J.  547  ;  Maddox  v. 
Maddox,  1  Ves.  61 :  Ashley  -y.  Baillie,  2  Ves.  Sr.  368 ;  Tylee  v.  Webb,  6  Beav. 
552;  Finch  V.Shaw,  19  Beav.  500;  Warwick^.  Warwick,  3  Atk.  291 ;  Mount- 
ford  V.  Scott,  3  Madd.  34 ;  Howard  Ins.  Co.  v.  Halsey,  4  Seld.  271 ;  Blair  v, 
Owles,  1  Munf.  38;  Westerwelt  v.  Hoff,  2  Sand.  98 ;  Newsfcead  v.  Searles,  1. 
Atk.  265 ;  Brotherton  v.  Hiett,  2  Vern.  574. 

*  Smith  V.  Bowen,  35  N.  Y.  83 ;  Sadler's  Appeal,  87  Pa.  St.  154 ;  Lyons  v. 
Bodenhamer,  7  Kan.  455  ;  Saunders  v.  Dehew,  2  Vern.  271 ;  Pye  v.  George, 
1  P.  Wms.  128. 

*  Boone  v.  Baines,  23  Miss.  136 ;  Patten  v.  Moore,  32  N.  H.  382 ;  Everts 
V.  Agnes,  4  Wis.  343 ;  65  Am.  Dec.  314 ;  Swan  v.  Ligan,  1  McCord  Ch.  232 ; 
Upshaw  V.  Hargrove,  6  Smedes  &  M.  292 ;  Frost  v.  Beekman,  1  Johns.  Ch. 
288. 

6  Warner  v.  Whittaker,  6  Mich.  133 ;  72  Am.  Dec.  65 ;  Dugan  v.  Vattier, 
3  Blackf.  245 ;  25  Am.  Dec.  105  ;  Christie  v.  Bishop,  1  Barb.  Ch.  105  ;  Blan- 
chard V.  Tyler,  12  Mich.  339 ;  Dixon  v.  Hill,  5  Mich.  404 ;  Thomas  v.  Stone, 
Walk.  Ch.  117;  Stone  v.  Welling,  14  Mich.  514;  Perkinson  v.  Hanna,  7 
Blackf.  400 ;  Rhodes  v.  Green,  36  lud.  10 ;  Lewis  v.  Phillips,  17  Ind,  108 ; 
Jackson  v.  Cadwell,  1  Cowen,  622 ;  Heatley  v.  Finster,  2  Johns.  Ch.  19 ; 
High  V.  Batte,  10  Yerg.  555 ;  Jewett  v.  Palmer,  7  Cowen,  65 ;  11  Am.  Deo. 
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for  a  town  did  not  disclose  the  existence  of  the  trust,  and  the 
trustee  bargained  to  sell  the  land  to  one  -who  entered  into  posses- 
sion and  erected  improvements,  but  received  no  deed  and  was 
unaware  of  the  equities  of  the  town,  it  was  held  in  a  suit  in 
equity  brought  hy  the  town  to  compel  the  execution  of  a  deed, 
that,  on  the  ground  where  the  equities  are  equal,  possession  pre- 
vails, the  decree  should  be  for  the  amount  of  the  purchase  money 
paid  for  the  land,  and  not  for  a  conveyance.^ 

§  739.  Strnctures  upon  the  land. — It  has  been  frequently  held 
in  accordance  with  the  soundest  equitable  principles  that  the  fact 
that  structures  visible  to  every  one  exist  upon  land,  is  sufficient  to 
make  it  the  duty  of  the  purchaser  to  inquire  by  what  right  they 
exist  and  to  aifect  him  with  notice  of  an  easement.  If  there  is  an 
open,  graded  railway  track  across  land,  with  its  embankments  and 
excavations  capable  of  being  seen  by  everybody,  a  person  who  pur- 
chases the  land  under  these  circumstances  takes  his  deed  with 
notice  of  whatever  rights  in  the  track  there  may  be  outstanding  in 
others.  The  warranty  deed  of  his  grantor  is  powerless  to  effect 
such  outstanding  rights  in  third  persons.  "  The  purchaser  of 
real  estate  in  the  possession  of  a  third  person,"  said  Biddle,  C.  J., 
"is  bound  to  take  notice  of  such  person's  title  to  the  possession, 
whether  his  title  be  legal  or  equitable.  This  is  a  familiar 
principle  of  law,  and  we  think  the  same  rule  should  apply  to  a 
railroad  track,  graded  and  established  at  the  time  the  vendee 
makes  his  purchase.  Such  a  track,  he  must  know,  is  inconsist- 
ent with  any  exclusive  right  to  the  lands  over  which  it  runs."'' 
Where  land  has  been  conveyed  without  a  reservation,  the  occu- 
pation of  an  easement  in  land  adjoining  that  conveyed  is  incon- 
sistent with  the  grant.  It  follows,  therefore,  that  a  purchaser 
from  the  grantee  in  such  deed  has  notice  of  a  reservation  by  parol 
of  the  easement.  A  was  the  owner  of  a  piece  of  land  on  which 
a  mill  had  been  erected,  and  he  had  the  privilege  of  diverting 
the  water  into  the  appurtenant  mill-race  on  the  land  of  B,  who 

401 ;  Patten  v.  Moore,  32  N.  H.  382 ;  Hunter  v.  Simrall,  5  Litt.  62 ;  McBe& 
V.  Loftea,  1  Strob.  Eq.  90 ;  Palmer  v.  Williams,  24  Mich.  833 ;  Story  v. 
Winsor,  2  Atk.  630  ;  Tourville  v.  Naish,  3  P.  Wms.  387 ;  Wigg  v.  Wigg,  1 
Atk,  384. 

^  St.  Johnsbury  v.  Morrill,  55  Vt.  165. 

!"  Paul  V.  The  Connersville  etc.  R.  R.  Co.  51  Tnd.  527,  530. 
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had  an  equitable  title  only.  A  subsequently  obtained  the  legal 
title  to  the  whole  tract,  and  conveyed  by  deed  the  legal  title  of 
that  part  of  the  tract  on  which  the  race  and  dam  stood  to  B, 
free  from  encumbrances.  The  deed  contained  covenants  of  seisin, 
but  made  no  reservation  or  mention  of  the  mill-race.  The  deed 
was  recorded.  The  fact  that  A  subsequently  occupied  the  mill, 
and  used  the  race,  was  held  to  be  a  sufficient  notice  to  a  purchaser 
from  B  of  a  parol  reservation  in  favor  of  A,  of  the  right  to  the 
race.* 

§  740.  SearcMng  the  record  not  alone  sufficient. — When  a 
person  has  received  such  information  as  to  place  upon  him  the 
duty  of  making  an  inquiry,  he  cannot  discharge  that  duty  by  a 
mere  examination  of  the  records.^  "  The  record,  consequently, 
did  not  disprove  the  fact  of  which  they  were  notified,  but  was 
merely  silent  on  the  subject ;  and  to  hold  that  they  might  rely 
upon  it  without  further  inquiry,  would  be  equivalent  to  holding 
that  notice  of  an  unrecorded  deed  must  always  be  ineffectual,  at 
least  unless  the  deed  itself  is  produced.  The  authorities  warrant 
no  such  doctrine,  and  it  is  inconsistent  with  the  statute  itself, 
which  defeats  such  unrecorded  deeds  only  at  the  instance  of  sub- 
sequent purchasers  in  good  faith  whose  deeds  are  duly  recorded. 
There  is  no  ground  for  saying  that  one  is  a  purchaser  in  good 
faith  who,  being  notified  of  an  unrecorded  deed,  and  having  the 
means  of  determining  the  truth  of  the  notice,  instead  of  making 
use  of  such  means,  resorts  only  to  a  record  which  can  give  him 
no  information  respecting  unrecorded  instruments,  and  then 
purchases  in  disregard  of  the  rights  of  the  real  owner.  A 
second  purchaser  defeats  the  first  conveyance  only  by  bring- 
ing himself  within  the  letter  of  the  statute;  but  he  is  not 
within  it,  if  knowingly  he  buys  of  one  who  has  no  title  to 
sell."  3 


*  Randall  v.  Silverthorn,  4  Pa.  St.  173.  For  further  illustrations  of  this 
rule,  see  Hervey  v.  Smith,  22  Beav.  299;  Raritan  Water  Power  Co.  v. 
Veghte,  21  N.  J.  Eq.  463,  478 ;  Blatchley  v.  Osborn,  33  Conn.  226 ;  Hoy  v, 
Bramhall,  19  N.  J.  Eq.  563  <  Davis  v.  Sear,  Law  R.  7  Eq.  427. 

^  Pringle  v.  Dunn,  37  Wis.  449;  Littleton  v.  Giddings,  47  Tex.  109; 
Munroe  v.  Eastman,  31  Mich.  283 ;  Brinkman  v.  Jones,  44  Wis.  498. 

*  Mr.  Justice  Cooley,  in  Shotwell  v.  Harrison,  30  Mich.  179,  in  which  case 
Barnard  v.  Campau,  29  Mich.  162,  is  distinguished. 
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§  741.  Furtlier  inquiry.  —  To  say  that  an  examination  of  the 
record  alone  is  sufficient,  is  in  effect  to  defeat  the  doctrine  of 
notice.  An  inquiry  should  at  least  be  made  among  the  vendor's 
neighbors.^  A  mortgage  was  made  to  a  railroad  company,  but 
was  defectively  recorded.  A  person  subsequently  purchased  a 
part  of  the  mortgaged  premises,  and  "  had  heard  that  there  was 
a  defective  railroad  mortgage  upon  them,  but  did  not  look  for 
it,  because  his  abstract  did  not  show  it."  He  was  made  a 
defendant  in  an  action  upon  the  mortgage,  and  it  was  held  that 
he  must  be  considered  as  having  had  actual  notice  of  the  mort- 
gage.^ But  where  a  person  equitably  entitled  to  a  conveyance  is 
in  the  open  and  adverse  possession  of  the  premises,  but  the  legal 
owner  fraudulently  mortgages  the  land  to  one  who  acts  in  good 
faith  and  has  no  knowledge  of  the  possession  and  claims  of  the 
party  equitably  entitled  to  a  conveyance,  the  mortgagee  is  not 
chargeable  with  notice  because  he  did  not  inquire  who  was  in 
possession,  and  confined  his  search  to  the  record  title.^  The 
records  will  protect  a  purchaser  examining  them  so  far  as  they 
can  protect  him,  but  he  necessarily  assumes  the  risk,  that  the 
actual  state  of  the  title  may  not  correspond  with  that  which  the 
records  disclose.^ 

§  742.  Contradiction  of  information. — "Where  the  grantor 
says  that  his  title  has  been  defective,  or  has  been  encumbered, 
the  purchaser  has  received  sufficient  information  to  put  him 
upon  inquiry,  and  the  fact  that  the  grantor  adds  that  his  title 
has  been  made  perfect,  or  the  encumbrance  has  been  removed, 
will  not  relieve  the  purchaser  from  making  inquiry,  and  deter- 
mining this  fact  for  himself.^  In  one  case  the  court  said  that 
it  must  have  been  known  to  a  purchaser  "that  a  man  who  was 
proposing  to  sell  land,  if  he  was  doing  it  in  fraud  of  the  heirs 
of  his  vendee,  could  easily  manufacture  a  tale  of  falsehood,  and 


1  Littleton  v.  Gidding,  47  Tex.  109. 

'  Pringle  v.  Dunn,  37  Wis.  449. 

'  Harral  v.  Leverty,  50  Conn.  46. 

*  Reck  V.  Clapp,  98  Pa,  St.  581. 

'  Price  i;.  McDonald,  1  Md.  403  ;  54  Am.  Dec.  657  ;  Littleton  v.  Giddings, 
47  Tex.  109 ;  Hudson  v.  Warner,  2  Har.  &  G.  415  ;  Bunting  v.  Ricks,  2  Dev. 
&B.  Eq.  130;  Russell  v.  Petree,  10  Mon.  B.  184.  See  Rogers  v.  Jones,  8 
N.  H.  264 ;  Jones  v.  Smith,  1  Hare,  43. 
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would  do  it.  If  it  would  be  sufficient  diligence  to  rely  upon  his 
mere  word  of  denial,  and  stop  further  inquiry  on  that  account, 
it  would  not  likely  be  wanting  in  any  case."  ^  If  a  purchaser  is 
informed  by  his  grantor  that  there  is  a  mortgage  upon  the  prop- 
erty, but  that  the  mortgage  has  been  satisfied,  and  he  acts  upon 
this  statement  without  making  further  inquiry,  he  does  so  at  his 
own  peril.  Before  taking  his  deed,  he  should  have  endeavored 
to  ascertain  the  truth  of  the  statement  from  the  mortgagee.^  But 
where  the  information  is  given  by  a  stranger,  accompanied  by  a 
statement  that  the  adverse  claim  no  longer  exists,  the  rule  is 
different." 

§  743.  What  is  due  inquiry.  —  It  is  impossible  to  lay  down 
any  absolute,  unqualified  rule  to  determine  what  is  the  due  inquiry, 
which  a  person  is  compelled  to  make  when  he  has  received  such 
information  as  to  make  it  his  duty  to  inquire.  The  law  holds 
him  to  good  faith  and  reasonable  diligence.  Each  case  must 
depend  for  its  decision  upon  its  own  peculiar  facts.  Still  it  is 
apparent  to  every  reasonable  man,  that  by  resort  to  certain 
sources  for  information,  he  will  in  all  probability  learn  the  truth. 
He  may  not  learn  the  true  facts  after  he  has  made  inquiry,  but 
a  neglect  to  prosecute  his  search  in  certain  directions  is  sufficient 
to  show  that  he  has  not  made  that  due  inquiry  which  the  law 
exacts.  He  should  for  instance  make  inquiry  of  his  grantor  as 
to  the  truth  of  any  matter  upon  which  he  is  put  upon  inquiry, 
and  an  omission  to  do  so  would  manifest  an  absence  of  due  care.'* 
He  should  also  examine  the  records  which  may  give  him  the 
very  information  he  seeks.  If  he  fails  to  do  so,  he  may  be  said 
to  have  failed  in  making  due  inquiry.^ 

§  744.  Third  persons. — And  in  many-cases-the  proper-course 
to  pursue  would  be  to  make  inquiry  of  third  persons.     When 

»  Littleton  v.  Giddings,  47  Tex.  109, 118. 

»  Russell  V.  Petree,  10  Mon.  B.  184, 186. 

»  Buttrick  v.  Holden,  13  Met.  355 ;  Williamson  v.  Brown,  15  N.  Y.  354 ; 
In  re  Bright's  Trusts,  21  Beav.  430 ;  Rogers  v.  Wiley,  14  111.  65 ;  66  Am. 
Dec.  491. 

*  Sergeant  v.  Ingersoll,  7  Pa.  St.  340.  See  Espin  v.  Pemberton,  3  De 
Gex  &  J,  547.    But  see  Grundies  v.  Reid,  107  111.  304. 

*  Barnard  v.  Campau,  29  Mich.  162 ;  Van  Keuren  v.  Cent.  R.  R.  38  N.  J. 
L.  165 ;  Bellas  v.  McCarty,  10  Watts,  13,  28 ;  Jackson  v.  Van  Valkenburgh, 
8  Cowen,  260. 
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such  a  course  is  the  one  that  a  reasonable  and  prudent  man  would 
adopt,  it  must  be  pursued,  or  else  there  will  not  be  sufficient 
diligence  to  enable  the  purchaser  to  say  that  he  has  made  due 
inquiry.^ 

§  745.  Presmnptioii  may  be  rebutted. — The  presumption  that 
a  person  has  knowledge  of  such  facts  as  he  might  learn  after 
making  due  inquiry,  when  he  has  notice  of  such  facts  as  to 
put  him  upon  inquiry,  is  not  conclusive.  He  may  rebut  the 
presumption  by  showing  that  he  made  due  inquiry  and  did  not 
acquire  the  knowledge.  "The  true  doctrine  on  this  subject  is, 
that  where  a  purchaser  has  knowledge  of  any  fact,  sufficient  to 
put  him  upon  inquiry  as  to  the  existence  of  some  right  or  title 
in  conflict  with  that  he  is  about  to  purchase,  he  is  presumed  either 
to  have  made  the  inquiry  and  ascertained  the  extent  of  such  prior 
right,  or  to  have  been  guilty  of  a  degree  of  negligence  equally 
fatal  to  his  claim  to  be  considered  as  a  bona  fide  purchaser.  This 
presumption,  however,  is  a  mere  inference  of  fact,  and  may  be 
repelled  by  proof  that  the  purchaser  failed  to  discover  the  prior 
right,  notwithstanding  the  exercise  of  proper  diligence  on  his 
part."  ^  A  deed  conveying  the  premises  to  the  wife  of  the  tenant 
in  possession  was  duly  executed  and  delivered.  The  deed  con- 
tained a  condition  that  if  the  wife  paid  a  certain  sum  in  a  speci- 


»  Littleton  v.  Giddings,  47  Tex.  109 ;  Witter  v.  Dudley,  42  Ala.  616 ; 
Russell  V.  Sweezey,  22  jVIich.  235;  Penney  v.  "Waits,  1  Macn.  &  G.  150, 
165 ;  Broadbent  v.  Barlow,  3  De  Gex,  F.  &  J.  570 ;  Hewitt  v.  Loosemore, 
9  Hare,  449 ;  Hopgood  v.  Ernest,  3  De  Gex,  J.  &  S.  116 ;  Atterbury  v.  Wallis, 
8  De  Gex,  M.  &  G.  454  ;  Maxfield  v.  Burton,  Law  R.  17  Eq.  15.  And  see 
Epley  V.  Witherow,  7  Watts,  163 ;  McGehee  v.  Gondrat,  20  Ala,  95  ;  Hunt 
V.  Elmes,  2  De  Gex,  F.  &  J,  578 ;  Greenfield  v.  Edwards,  2  De  Gex,  J.  <fc 
S.  582 ;  Ware  v.  Lord  Egraont,  4  De  Gex,  M.  <fe  G.  460 ;  Wilson  v.  McCul- 
lough,  23  Pa.  St.  440 ;  62  Am.  Dec.  347 ;  Credland  v.  Potter,  Law  R.  10  Ch. 
8 ;  Ratcliffe  v.  Barnard,  Law  R.  6  Ch.  652 ;  Roberts  v.  Croft,  2  De  Gex  & 
J.  1. 

^  Williamson  v.  Brown,  15  N.  Y.  354, 360,  per  Selden,  J.,  and  cases  cited. 
See,  also,  Jones  v.  Smith,  1  Hare,  43 ;  Hewitt  v.  Loosemore,  9  Hare,  449 ; 
Whitbread  v.  Boulnois,  1  Younge  &  C.  303 ;  Flagg  v,  Mann,  2  Sum.  486, 
554;  Hanbury  V.  Litchfield,  2  Mylne  &  K.  629;  Griffith  v.  Griffith,  1  Hoflf. 
Ch,  153 ;  Hunt  v.  Ehnes,  2  De  Gex,  F.  &  J.  578 ;  Espin  v.  Pemberton,  3 
De  Gex  &  J.  547.  In  Rogers  v.  Jones,  8  N.  H,  264,  269,  Mr.  Justice  Parker 
said:  "To  say  that  he  was  put  upon  inquiry,  and  that  having  made  all 
due  investigation  without  obtaining  any  knowledge  of  title,  he  was  still 
chargeable  with  notice  of  a  deed,  if  one  really  did  exist,  would  be  absurd." 
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fied  time,  the  deed  should  be  in  force,  otherwise  it  should  be  void. 
The  deed  was  not  acknowledged,  but  was  left  in  the  hands  of  the 
grantor  for  the  purpose  of  having  him  acknowledge  it.  The 
grantor  on  the  same  day  made  a  mortgage  to  another  person. 
At  the  time  of  making  the  first  mortgage,  he  exhibited  the  first 
deed  and  declared  that  no  delivery  of  it  had  been  made.  There 
was  no  evidence  of  any  change  of  possession  or  acts  of  ownership 
after  the  execution  of  the  first  deed,  nor  was  there  any  other  fact 
to  give  notice  of  its  being  a  valid  conveyance.  It  was  held  under 
these  circumstances  that  the  mortgagee  whose  conveyance  was 
first  recorded  had  the  priority.^  But  if  the  purchaser  fails  to 
make  due  inquiry,  the  presumption  of  notice  is  conclusive.^ 

§  746.  Second  purchaser  without  notice. — Although  the  first 
purchaser  has  notice,  and  takes  title  accordingly,  yet  a  second 
purchaser  from  him  for  value  and  without  notice  is  a  bona  fide 
purchaser,  and  takes  a  valid  title.'  The  second  purchaser  is 
entitled  to  protection  for  his  own  good  faith.  It  would  be 
inequitable  to  visit  upon  him  the  consequences  of  the  notice 
po&sessed  by  his  grantor.  An  additional  reason  for  this  rule 
is  the  insecurity  of  titles  that  would  otherwise  result.  If  a  man, 
acting  in  the  utmost  good  faith,  paying  a  valuable  consideration, 
and  not  in  any  manner  charged  with  notice,  should  be  liable  to 
lose  his  title  because  the  person  from  whom  he  purchased  had 
notice,  no  title  would  be  safe.  Its  validity  would  depend  upon 
the  fact  that  all  the  persons  through  whom  the  last  owner 
derived  title  were  entirely  free  from  notice  of  the  rights  of 

>  Rogers  v.  Jones,  8  N.  H.  264. 

»  Maul  V.  Rider,  59  Pa.  St.  167;  Chicago  etc,  R.  R.  i;;.  Kennedy,  70  111. 
350  ;  Kennedy  v.  Green,  3  Mylne  &  K.  G99 ;  Helms  v.  Chadbourne,  45  Wis. 
60 ;  Lougbbridge  v.  Bowland,  52  Miss.  546 ;  Mullisou's  Estate,  68  Pa.  St.  212 ; 
Maxfield  v.  Burton,  Law.  R.  17  Eq.  15  ;  Petcber  v.  Rawlins,  Law  R.  11  Eq. 
53;  Briggs  v.  Jones,  Law  R.  10  Eq.  92  ;  Bellas  v.  McCarty,  10  Watts,  13. 

*  Price  V.  Martin,  46  Miss.  489 ;  Paris  v.  Lewis,  85  111.  597 ;  Tompkins  v. 
Powell,  6  Leigh,  576;  Hardin  v.  Harrington,  11  Bush,  367;  Pringle  v. 
Dunn,  37  Wis.  449 ;  Yarick  v.  Briggs,  6  Paige,  323 ;  Demarest  v.  Wynkoop, 
3  Johns.  Cli.  129 ;  8  Am.  Dec.  467 ;  Glidden  v.  Hunt,  24  Pick.  221.  And  see 
Fallass  v.  Pierce,  30  Wis.  443  ;  Jackson  w.Van  Valkeuburgb,  8  Cowen,  260 ; 
Truluck  V.  Peeples,  3  Kelly,  446 ;  Knox  v.  Silloway,  10  Me.  201 ;  Mallory 
V.  Stodder,  G  Ma.  801;  Connecticut  v.  Bradish,  14  Mass.  296;  Somes  v. 
Brewer,  2  Pick.  184  ;  13  Am.  Dec.  406;  Wood  v.  Mann,  1  Sum.  506;  Gala- 
tian  V.  Erwin,  Ilopk.  Ch.  48 ;  Snyder  v.  Board  of  Commissioners  of  Boulder 
Co.  8  West  C.  Rep.  533. 
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others,  and  a  title  apparently  invulnerable  might  at  any  time  be 
overthrown.  Where  A  executed  a  deed  to  B,  which  was  never 
recorded,  B  conveyed  to  C  by  a  deed  which  was  placed  on 
record,  and  subsequently  B  surrendered  to  A  the  deed  received 
from  him,  and  it  was  then  destroyed,  and  D,  who  knew  of  the 
fraudulent  cancellation  of  A's  first  deed,  received  a  deed  from 
A,  and  he,  D,  conveyed  to  E,  a  purchaser  for  a  valuable  consid- 
eration, without  notice  of  the  fraud,  it  was  decided  that  E's  title 
was  superior  to  that  of  C.^  "Courts  of  equity  grant  relief 
against  purchasers  with  notice  for  the  reason  alone  that  to  pur- 
chase under  such  circumstances  is  a  fraud  on  the  rightful  claim- 
ant or  owner;  but  this  rule  has  never  been  carried  so  far  as  to 
grant  relief  against  an  innocent  purchaser,  although  his  grantor 
may  have  purchased  in  bad  faith,  and  to  do  so  would  be  to  sub- 
vert the  very  principle  upon  which  the  relief  is  given."  ^ 

§  747.  Second  purchaser  with  notice  from  bona  fide  pnrcliaser. 
—  Where  a  person  has  bought  land  for  value,  without  notice,  or 
in  other  words,  is  a  bona  fide  purchaser,  he  has  a  valid  title  so 
far  as  rights  are  concerned,  of  which  he  has  neither  actual  nor 
constructive  notice.  He  is  the  owner  of  the  property.  But  his 
ownership  would  be  practically  valueless  to  him  unless  the  right 
of  disposition  was  an  inseparable  incident  of  it.  To  say  that  he 
can  sell  it  only  to  persons  who  have  no  notice,  is  to  limit  the 
field  of  purchasers  and  possibly  to  deprive  him  of  the  power  of 
disposition  altogether.  His  title  is  worth  nothing  to  him  unless 
he  has  the  right  to  sell  to  whoever  desires  to  buy.  It  is  for 
these  reasons,  a  well-settled  rule  that  when  a  bona  fide  pur- 
chaser acquires  land,  he  holds  it  free  from  equities  of  which  he 
had  no  notice,  and  may  convey  his  title  as  he  holds  it  to  others 
who  have  notice.^     And  the  same  rule  in  relation  to  the  rights 

»  Knox  V.  Silloway,  10  Me.  201. 

'  Hardin's  Ex'rs  v.  Harrington,  11  Bush,  367,  372,  per  Pryor,  J. 

*  Funkliouser  v.  Lay,  78  Mo.  458 ;  Harrison  v.  Forth,  Prec.  Ch.  51 ; 
Brandlyn  v,  Ord,  1  Atk,  571 ;  Varick  v.  Briggs,  6  Paige,  323 ;  Lindsey  v. 
Rankin,  4  Bibb,  482 ;  Holmes  v.  Stout,  3  Green  Ch.  492 ;  Dana  v.  Xewhall, 
13  Mass.  498  ;  Fletcher  v.  Peck,  6  Cranch,  87 ;  Webster  v.  Van  Steenbergh, 
46  Barb.  211 ;  Moore  v.  Curry,  36  Tex,  668  ;  Allison  v.  Hagan,  12  Nev.  38; 
McShirley  v.  Birt,  44  Ind.  382 ;  Blight's  Heirs  v.  Banks,  6  Mon.  192 ;  Curtis 
V.  Lunn,  6  Munf.  42 ;  Shinn  v.  Shinn,  15  Bradw.  (111.)  141 ;  Trull  v.  Bigelow 
16  Mass.  406 ;  Lacy  v.  Wilson,  4  Munf.  313 ;  Halstead  v.  Bank  of  Kentucky, 
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of  subsequent  purchasers  applies  in  case  of  fraud,  as  well  as  in 
those  cases  which  we  have  been  treating.  "If  a  suit  be  brought 
to  set  aside  a  conveyance  obtained  by  fraud,"  said  Chief  Justice 
Marshall,  "  and  the  fraud  be  clearly  proved,  the  conveyance  will 
be  set  aside  as  between  the  parties ;  but  the  rights  of  third  per- 
sons, who  are  purchasers  without  notice  for  a  valuable  con- 
sideration, cannot  be  disregarded.  Titles  which  according  to 
every  legal  test  are  perfect,  arc  acquired  with  that  confidence 
which  is  inspired  by  the  opinion  that  the  purchaser  is  safe.  If 
there  be  any  concealed  defect,  arising  from  the  conduct  of  those 
who  held  the  property  long  before  he  acquired  it,  of  which  he 
had  no  notice,  that  concealed  defect  cannot  be  set  up  against  him. 
He  has  paid  his  money  for  a  title  good  at  law,  he  is  innocent, 
whatever  may  be  the  guilt  of  others,  and  equity  will  not  subject 
him  to  the  penalties  attached  to  that  guilt.  All  titles  would  be 
insecure,  and  the  intercourse  between  man  and  man  would  be 
very  seriously  obstructed,  if  this  principle  be  overturned."^ 
Where  a  person  fraudulently  acquires  the  equity  of  redemption 
of  land  on  which  there  is  a  bona  fide  mortgage,  he  may  by  pur- 
chasing at  the  mortgage  sale  obtain  an  indefeasible  title.' 

§  748.  Former  owner  with  notice.  —  There  is  another  rule  in 
relation  to  this  subject,  which,  M-hile  it  may  be  considered  an 
exception,  is  clearly  just.  If  the  title  be  conveyed  to  a  person 
without  notice,  he  is  a  bona  fide  purchaser  and  may  transfer  his 
title,  freed  from  equities  of  which  he  had  no  notice,  to  all  persons 


4  Marsh.  J,  J.  554 ;  Ferrars  v.  Cherry,  2  Vern.  383  ;  Lowther  v.  Carlton,  2 
Atk.  242;  McQueen  v.  Farquhar,  11  Ves.  467;  Sweet  v.  Southcote,  2  Bro. 
Oh.  66 ;  Prlngle  v.  Dunn,  37  Wis.  449 ;  Vattier  v.  Hinde,  7  Peters,  252 ; 
Griffith  V.  Griffith,  9  Paige,  315;  Fletcher  v.  Peck,  6  Cranch,  87;  Alex- 
ander V.  Pendleton,  8  Cranch,  462 ;  Boone  v.  Chiles,  10  Peters,  177 ;  Boynton 
V.  Rees,  8  Pick.  329 ;  19  Am.  Dec.  326 ;  Rutgers  v.  Kingsland,  3  Halst.  Ch. 
178 ;  Bracken  v.  Miller,  4  Watts  &  S.  102.  And  see  Bumpus  v.  Plattner,  1 
Johns.  Ch.  213  ;  Deraarest  v.  Wynkoop,  3  Johns.  Ch.  129  ;  8  Am.  Dec.  467  ; 
Mott  v.  Clark,  9  Barr.  399 ;  Church  v.  Church,  1  Casey,  278  ;  Filby  v.  Miller, 
1  Casey,  264  ;  City  Council  v.  Page,  Spear  Eq.  159.  But  see  Johns  v.  Sewell, 
38  Ind.  1,  where  it  was  held  that  where  the  first  purchaser  is  a  mere  volun- 
teer, this  rule  does  not  apply. 

'  Fletcher  v.  Peck,  6  Cranch,  87, 133.  And  see  Galatian  v.  Erwin,  Hopk. 
Ch.  48  ;  Wood  v.  Mann,  1  Sum.  506 ;  Somes  v.  Brewer,  2  Pick.  184  ;  13  Am. 
Dec.  406. 

'  Funkhouser  v.  Lay,  78  Mo.  458. 
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but  a  former  owner  of  the  same  land  -who  had  notice.  When  the 
the  land  comes  back  to  such  a  person  again,  it  is  subject  to  all 
the  equities  that  attached  to  it  while  he  held  it.^ 

§  749.  Tenant  in  common  without  notice. — A  tenant  in  com- 
mon who  has  notice  cannot  avail  himself  of  the  want  of  notice 
of  his  co-tenant.  We  have  referred  to  a  case  in  a  previous  sec- 
tion where  this  principle  was  involved.^  The  reason  that  courts 
give  to  a  purchaser  without  notice,  protection,  is,  that  having 
acted  in  good  faith,  he  should  not  suffer  from  the  negligence  of 
him  whose  duty  it  was  to  notify  the  public  of  his  interest  by  the 
means  afforded  by  law.  But  if  he  has  notice,  he  cannot  claim 
any  benefit  from  the  fact  that  another  has  no  notice.  The  latter 
may  claim  this  protection,  if  otherwise  he  would  suffer  injury. 
But  this  defense  is  personal  to  himself.  His  want  of  notice  can- 
not avail  a  co-tenant,  who  must  suffer  the  consequences  arising 
from  knowledge  of  an  outstanding  encumbrance.  In  case  of  a 
partition,  the  encumbrance  may  be  enforced  against  the  part  of 
the  land  held  by  him  in  severalty.' 

§  750.  Notice  of  intention  to  execute  a  deed. — A  purchaser 
is  not  bound  by  notice  of  the  intention  of  parties  to  execute  a 
deed.  Until  the  deed  is  actually  executed,  notice  of  what  the 
parties   have  in  contemplation  cannot   affect   him.     Until   the 


1  Ashton's  Appeal,  73  Pa.  St.  153 ;  Trentman  v.  Eldridge,  98  Ind. 
525;  Church  v.  Euland,  64  Pa.  St.  432;  Kennedy  v.  Daly,  1  Schoales 
&  L.  355 ;  Troy  City  Bank  v.  Wilcox,  24  Wis.  671 ;  Allison  v.  Hagan, 
12  Nev.  38 ;  Schutt  v.  Large,  6  Barb.  373 ;  Church  v.  Church,  25  Pa.  St. 
278. 

*  See  g  734,  ante. 

3  Blatchley  v.  Osbom,  33  Conn.  226.  The  court  said  that  if  E  "  saw  fit 
heedlessly  to  accept  of  less  than  he  was  justly  entitled  to  in  making  the  divis- 
ion, when  he  had  fuU  knowledge  of  Blatchley's  rights,  he  clearly  ought 
not  to  be  permitted  now  to  deprive  the  petitioner  of  his  rights  to  the  pass- 
way,  because  of  an  inquiry  which  he  has  brought  upon  himself.  The  peti- 
tioner must  suffer  a  great  wrong  if  deprived  of  his  passway,  and  he  is  in 
every  respect  an  innocent  party.  The  respondent  does  not  stand  in  this 
favorable  light  toward  the  petitioner,  whose  equitable  interest  he  attempted 
to  take  away  on  the  ground  that  it  had  not  become  vested  in  him  by  \'irtue 
of  any  legally  recorded  deed,  and  if  his  speculation  instead  of  proving  a 
success  has  operated  to  his  pecuniary  injury,  it  is  the  subject  of  less  regret 
than  would  have  been  occasioned  if  he  had  succeeded  in  unjustly  depriv- 
ing the  petitioner  of  his  equitable  ownership  in  the  passway." 
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intention  has  been  carried  out  the  title  has  not  passed,  and  it 
may  be  that  the  intention  of  the  parties  will  be  altered  by  other 
causes,  or  may  fail  of  being  consummated.  A  purchaser  had 
information  that  a  draft  of  a  deed  had  been  prepared,  but  not 
that  the  deed  had  in  fact  been  executed.  It  was  held  that 
although  the  deed  had  really  been  executed,  he  could  not  be 
charged  with  notice  of  it  as  a  deed.^  So,  on  the  same  principle, 
where  one  of  two  creditors  of  an  insolvent  debtor  knew  only 
that  a  deed  was  being  executed  to  convey  the  land  of  the  debtor 
to  the  other  creditor,  and  attached  the  land  before  the  deed  was 
recorded,  but  not  before  its  execution  and  delivery,  the  lien  of 
the  attachment  was  allowed  to  prevail  against  the  deed.  "  It  was 
not,  therefore,"  said  Parker,  C.  J.,  "  the  knowledge  of  an  intent 
to  convey  or  attach,  which  will  prevent  the  legal  effect  of  an 
attachment  by  another  creditor,  which  gets  to  be  first  in  point  of 
time,  but  the  knowledge  of  an  actual  passing  of  the  title  which 
is  complete  against  every  one  with  notice,  whether  by  registry 
or  personal."^ 

§  751.  Fraud. — Where  a  person  is  asked  if  he  has  an  encum- 
brance or  claim  upon  an  estate  and  answers  that  he  has  not,  he 
will,  if  the  circumstances  are  strong  enough  to  justify  a  court  in 
pronouncing  him  guilty  of  fraud,  be  postponed  in  the  enforce- 
ment of  his  rights  to  the  party  whom  he  has  misled.'     "  There 

»  Cothay  v.  Sydenham, -2  Bro.  Ch.  291. 

»  Gushing  v.  Hard,  4  Pick.  252, 256 ;  16  Am.  Dec.  335.  See,  also,  Brackett 
V.  Wait,  6  Vt.  411 ;  Stewart  v.  Thompson,  3  Vt.  264 ;  Denton  v.  Perry,  5 
Vt.  382 ;  Warden  v.  Adams,  15  Mass.  233,  237 ;  McMechan  v.  Griffing,  3 
Pick.  149, 154.    And  see  Priest  v.  Rice,  1  Pick.  168 ;  11  Am.  Dec.  156. 

'  Fay  V.  Valentine,  12  Pick.  40  ;  22  Am.  Dec.  397  ;  Miller  v.  Bingham,  29 
Vt.  82 ;  Piatt  v.  Squire,  12  Met.  494 ;  McKelvey  v.  Truby,  4  Watts  &  S.  323 ; 
Lee  V.  Munroe,  7  Cranch,  366;  Chester  v.  Greer,  5  Humph.  26;  Heane  v. 
Rogers,  9  Barn.  &  C.  577 ;  Stafford  v.  Ballou,  17  Vt.  329 ;  Otis  v.  Sill,  8  Barb. 
102 ;  Lesley  v.  Johnson,  41  Barb.  359 ;  Chapman  v.  Hamilton,  19  Ala.  121 ; 
Folk  V.  Beidelman,  6  Watts,  339 ;  Lee  v.  Kirkpatrick,  1  McCart.  Eq.  (14 
N.  J.  Eq.)  264 ;  Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  344 ;  Schitheimer 
V.  Eiseman,  7  Bush,  298;  Storrs  v.  Barker,  6  Johns.  Ch.  166;  10  Am.  Dec. 
316 ;  Berrisfordi;.  Milward,  2  Atk.  49 ;  Evans  v.  Bicknell,  6  Ves.  174 ;  Plumb 
V.  Fluitt,  2  Anst.  432 ;  Beckett  v.  Cordley,  1  Brown  Ch.  353 ;  Peter  v.  Russell, 
1  Eq.  Cas.  Abr.  322 ;  Broome  v.  Beers,  6  Conn.  198;  L'Amoureux  v.  Vanden- 
burgh,  7  Paige,  316.  And  see,  also,  Bright  v.  Boyd,  1  Story,  478;  Nichol- 
son V.  Hooper,  4  Mylno  &  C.  179 ;  Chautauque  Co.  Bank  v.  White,  6  Barb. 
589;  Carr  V.Wallace,  7  Watts,  394;  Pillingv.  Armitage,  12  Ves.  78;  Crocker 
i;.  Crocker,  31  N.  Y.  507. 
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is  no  principle  better  settled,  nor  one  founded  on  more  solid  con- 
siderations of  equity  and  public  utility,  than  that  which  declares 
that  if  one  knowingly,  though  he  does  it  passively  by  looking  on, 
suffers  another  to  purchase  and  spend  money  on  land,  under  an 
erroneous  opinion  of  title,  without  making  known  his  claim,  he 
shall  not  afterwards  be  permitted  to  exercise  his  legal  right 

against  such  person In  equity,  when  a  man  has  been 

silent  when  in  conscience  he  ought  to  have  spoken,  he  shall  be 
debarred  from  speaking  when  conscience  requires  him  to  be 
silent."  ^  An  owner  of  land  executed  two  mortras-e  deeds  of  it 
on  the  same  day  to  A  and  B,  the  interest  of  A  having  afterwards 
been  assigned  to  C.  D  attached  the  land  as  the  property  of  B, 
and  obtained  a  judgment  against  him.  He  sent  an  agent  to  C, 
who  knew  of  the  judgment,  to  ascertain  if  his  mortgage  was 
entitled  to  priority,  and  C  responded  that  there  was  no  priority, 
that  both  instruments  had  been  executed  at  the  same  time,  and 
that  A  had  given  a  writing  to  that  effect.  This  representation 
was  not  true,  as  the  mortgage  to  A  had  been  delivered  first.  But 
D  took  a  mortgage  from  B  to  secure  his  claim,  B  being  insolvent, 
and  it  was  held  that  C  was  precluded  by  these  facts  from  claim- 
ing the  priority  to  which  otherwise  he  would  have  been  entitled.'^ 
But  there  is  no  fraud  if  the  holder  of  a  recorded  mortgage  pre- 
pare as  counsel  a  subsequent  mortgage,  and  maintain  silence  as 
to  his  own.*  If  under  a  contract  to  purchase  land  the  non-pay- 
ment of  the  joint  and  several  purchase-money  note  on  a  day  spec- 
ified is  to  work  a  forfeiture,  and  if  two  of  the  obligors  fraudulently 
neglect  to  pay  their  share,  a  forfeiture  thereby  resulting,  and  if  at 
the  same  time  they  deposit  the  money  in  the  hands  of  another 
to  avail  himself  of  the  forfeiture,  a  purchaser  with  notice  can 
acquire  no  rights  superior  to  those  of  the  other  obligors.'*  "Where 
a  deed  is  duly  signed  and  acknowledged  by  husband  and  wife,  a 
purchaser  has  the  right  to  presume  that  the  wife  acted  freely  and 
with  full  knowledge  of  the  effect  of  the  deed.     If  he  has  no 

1  Carr  v.  Wallace,  7  Watts,  394,  400,  per  Rogers,  J.  See,  also,  Epley  v. 
Witherow,  7  Watts,  163 ;  McCormick  v.  McMurtrie,  4  Watts,  195. 

*  Broome  v.  Beers,  6  Conn.  198. 

*  Paine  v.  French,  4  Ohio,  318.  See  Palmer  v.  Palmer,  48  Vt.  69; 
Brinckerhoff  v,  Lansing,  4  Johns.  Ch.  65 ;  8  Am.  Dec.  538.  See,  also, 
Marston  v.  Brackett,  9  N.  H.  336 ;  Rice  v.  Dewey,  54  Barb.  455. 

*  Hulett  V.  Fairbanks,  40  Ohio  St.  233. 
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knowledge  of  the  fi'aud  of  others  in  inducing  her  to  sign,  he  is 
not  affected.^ 

§  752.  Negligence.  —  There  may  be  cases  where  a  person  has 
acted  so  negligently  as  to  put  it  in  the  power  of  another  to  induce 
a  third  person  to  purchase  in  ignorance  of  the  existence  of  other 
rights,  and  the  party  guilty  of  such  negligence  may  lose  the 
priority  of  his  claim.^  Thus,  an  owner  of  land  mortgaged  it  to 
A,  and  afterwards  confessed  judgment  in  favor  of  B.  Later,  he 
and  his  wife  executed  a  deed  of  the  land  to  C,  and  on  the  day 
following  the  execution  of  the  deed,  A  executed  a  release  to  the 
mortgagor  and  former  owner,  reciting  payment  of  the  mortgage 
debt,  and  some  days  subsequently  C  executed  a  mortgage  to  A. 
The  court  held,  that  although  the  mortgage  debt  may  not  have 
been  paid,  yet  A  by  releasing  the  mortgage,  and  reciting  pay- 
ment of  the  debt,  forfeited  the  benefit  of  the  mortgage  lien,  and 
that  all  liens  attaching  to  the  property  prior  to  the  date  of  the 
second  mortgage  were  superior  to  it.'  A  somewhat  hard  case 
under  this  principle  is  where  a  mortgagee  canceled  his  mortgage 
and  took  a  deed  of  the  land,  but  prior  to  the  execution  of  the 
deed,  the  mortgagor  had  executed  a  second  mortgage  upon  the 
land.  Under  these  circumstances  the  decision  was  that  in 
the  absence  of  fraud  the  first  mortgage  would  not  be  revived, 
nor  would  the  second  mortgagee  lose  the  benefit  of  his  priority 
obtained  by  the  cancellation  of  the  first  mortgage.'* 

§  753,  Notice  of  right  of  way  from  ordinance. — A  purchaser 
has  notice  of  the  existence  of  a  right  of  way  over  land  from  the 

1  Pierce  v.  Fort,  60  Tex.  464. 

*  See  Waldron  v.  Sloper,  1  Drew.  193 ;  Briggs  v.  Jones,  Law  R.  10  Eq. 
92 ;  Rice  v.  Rice,  2  Drew.  73 ;  Frazee  v.  Inslee,  2  N.  J.  Eq.  (1  Green)  239 ; 
Banta  v.  Garmo,  1  Sand.  Ch.  383 ;  Garland  v.  Harrison,  17  Mo.  2S2 ;  WooDen 
V.  Hillon,  9  Gill,  185  ;  52  Am.  Dec.  690 ;  Smith  v.  Brackett,  36  Barb.  571 ; 
Campbell's  Appeal,  5  Casey,  401 ;  Hewit  v.  Loosemore,  9  Hare,  449 ;  Neidig 
V.  Whiteford,  29  Md.  178. 

»  Neidig  v.  Whiteford,  29  Md.  178.        , 

*  Frazee  v.  Inslee,  2  N.  J.  Eq.  (1  Green)  239.  "  In  the  absence  of  any- 
proof  of  fraud  by  the  complainant,  or  his  agent,"  said  the  Chancellor, 
"  when  the  mortgage  was  cancelled  intentionally  and  understandingly  by 
the  defendant,  and  a  deed  taken  for  the  same  property,  I  cannot  upon 
any  safe  principle  revive  the  mortgage,  or  prevent  the  complainant  from 
reaping  the  benefit  of  his  rights  as  a  first  mortgagee.  This  would  be  giving 
encouragement  to  negligence,  and  destroy  the  value  of  a  public  record." 
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fact  that  tlie  legislature  had  authorized  the  opening  of  a  street, 
the  council  of  the  city  in  which  the  land  was  situated  had  passed 
an  ordinance  directing  it  to  be  laid  out,  and  a  survey  had  been 
made  by  the  proper  officer,  and  filed  before  the  purchaser  received 
his  deed.^ 

§  754.  Laying  down  sidewalk.  —  Among  the  evidences  of 
ownership  to  be  considered  in  passing  upon  the  question  of 
notice,  is  the  fact  that  the  party  claiming  title  had  laid  down  a 
sidewalk,  and  it  is  immaterial  whether  the  sidewalk  is  constructed 
by  order  of  the  city  or  not.^  It  may  be  that  this  circumstance 
alone  taken  by  itself  would  not  be  sufficient  to  create  a  presump- 
tion of  notice;  it  is  nevertheless  a  fact  to  be  taken  into  consider- 
ation. In  most  of  the  cases  that  come  before  the  courts  where 
the  question  of  notice  is  involved,  notice  is  generally  dependent 
upon  a  collection  of  facts  which  in  the  aggregate  are  considered 
sufficient  to  put  a  party  upon  inquiry. 

§  755.  Deed  from  surviving  widow. — A  widow  who  had 
qualified  under  the  statute  in  Texas  as  the  survivor  of  the  com- 
munity, had  sold  land  belonging  to  her  husband  in  his  lifetime, 
and  the  purchaser  had  paid  most  of  the  purchase  price.  It  was 
held  that  as  against  one  who  derived  title  through  an  unrecorded 
deed  made  by  the  husband  in  his  lifetime,  but  who  never  gave 
any  notice  of  his  claim,  the  purchaser  from  the  widow  would  be 
protected  as  an  innocent  purchaser  for  value.^ 

§  756.  Notice  of  lien.  —  It  is  sufficient  to  charge  a  party 
with  notice  of  all  the  particulars  of  a  lien  to  show  that  he  had 
notice  of  the  lien.  If  a  person  takes  a  deed  of  land  upon  which 
there  is  a  mortgage,  of  which  he  had  notice,  he  is  affected 
with  all  the  notice  which  it  is  fair  to  presume  he  would  obtain 
in  regard  to  the  mortgagee's  claim  to  a  lien  if  he  had  made 
inquiry  from   the  mortgagee.^     A   party  is  not  authorized  to 

• 

1  Bailey  v.  Miltenberger,  31  Pa.  St.  37. 

»  Hatch  V.  Bigelow,  39  111.  546. 

»  Morris  v.  Meek,  57  Tex.  385. 

*  Martin  v.  Cauble,  72  Ind,  67 ;  Barr  v.  Kinard,  3  Strob.  73 ;  Willink  v. 
Morris  Canal  &  Banking  Co.  4  N.  J.  Eq.  (3  Green)  377  ;  George  v.  Kent,  7 
Allen,  16 ;  Pike  v.  Goodnow,  12  Allen,  472 ;  Taylor  v.  Stibbert,  2  Ves.  Jr. 
437 ;  Jones  v.  Williams,  24  Beav.  47. 
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assume  that  an  encumbrance  is  already  known  ta  liim  when  he 
hears  that  laud  is  encumbered.* 

§  757.  Exception  of  encumbrance  in  covenant. — Where  a 
deed  contains  a  covenant  of  warranty,  an  exception  of  a  mort- 
gage from  such  covenant,  although  the  mortgage  may  not  be 
recorded,  charges  the  grantee  in  the  deed  with  notice.  In  such 
case  no  cause  of  action  can  arise  against  the  grantor  in  favor 
of  the  grantee  from  a  foreclosure  and  sale  of  the  mortgaged 
property.^  But  where  a  mortgagor  inserts  in  the  mortgage  a 
covenant  "  to  pay  and  discharge  all  legal  mortgages  and  encum- 
brances, of  whatever  nature  and  description,"  on  the  mortgaged 
property,  a  person  who  acquires  title  by  deed  from  the  mort- 
gagor is  not  put  upon  inquiry  as  to  any  mortgages  or  encum- 
brances not  of  record.  And  if  the  mortgage  is  not  entitled  to 
registration,  the  grantee  would  not  be  charged  with  construct- 
ive notice  of  it,  though  it  may  in  fact  be  spread  upon  the 
records.' 

§  758.  Deed  modified  by  annexed  schedule. — The  general 
words  of  conveyance  in  a  deed  may  be  modified  by  an  annexed 
schedule,  and  a  purchaser  takes  with  notice  of  the  facts  stated 
in  such  schedule.  An  owner  of  land  had  conveyed  certain  lots 
to  a  person  by  a  deed  absolute  in  form,  but  intended  as  security 
for  the  payment  of  certain  notes.  Subsequently  he  conveyed 
all  his  property,  real  and  personal,  without  any  particular 
description  in  the  body  of  the  deed,  but  in  a  schedule  which  he 
annexed  to  the  deed,  the  land  conveyed  as  security  for  the 
payment  of  the  notes  was  described  as :  "  Lots  of  ground  in 
Stuart  Street,  the  title  to  which  is  in  name  of  David  Dun- 
ham, given  as  collateral  security  to  pay  certain  notes."  This 
deed,  absolute  in  form,  but  in  reality  a  mortgage,  had  never  been 
recorded,  but  the  court  held  that  the  language  of  the  schedule 
was  notice  of  its  existence  to  the  grantee,  and  that  he  could  not 
obtain  a  priority  by  the  first  registration  of  his  deed.* 


^  Jones  V.  Williams,  24  Beav.  47. 

'  Morrison  v.  Morrison,  38  Iowa,  73,  80. 

»  Racouillat  v.  Rene,  32  Cal.  450. 

*  Dunham  v.  Dey,  15  Johns.  55.5 ;  8  Am.  Dec.  282, 
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§  759.  Notice  from  title  deeds  not  between  parties. — In  con- 
troversies between  grantor  and  grantee,  for  the  purpose  of  deter- 
mining their  respective  riglits,  the  rule  that  a  grantee  is  chargeable 
with  constructive  notice  of  circumstances  which  came  to  the 
knowledge  of  his  attorney  or  agent,  for  the  purchase  or  in  the 
examination  of  the  title,  or  that  notice  of  a  deed  is  constructive 
notice  of  its  contents,  does  not  apply.  The  rules  as  to  con- 
structive notice  are  adopted  by  the  courts  for  the  purpose  of 
upholding  the  prior  equitable  rights  of  third  parties  against  sub- 
sequent purchasers,  who  are  endeavoring  to  defeat  such  prior 
rights.  Therefore,  if  an  owner  of  laud,  misapprehending  his 
legal  rights,  sells  the  land  which  had  been  constructively  dedicated 
for  the  purposes  of  a  public  street  under  the  terms  of  tlie  deeds 
of  adjoining  lots  to  prior  purchasers,  and  represents  that  the  lot 
will  not  be  taken  for  a  street  without  payment  to  the  grantee  of 
its  full  value,  but  does  not  communicate  the  facts  upon  which  are 
founded  the  rights  of  the  prior  purchasers,  the  grantee,  if  the  lot 
is  in  fact  worth  nothing  at  the  time  of  the  purchase,  is  entitled 
to  relief  against  a  bond  and  mortgage  given  for  the  purchase 
money.^ 

§  760.  Possession  as  notice. — It  is  well  established  both  in 
England  and  in  this  country,  that  the  open,  visible,  notorious, 
and  exclusive  possession  of  land,  is  either  notice  itself  of  the 
rights  of  the  party  in  possession,  or  is  sufficient  to  put  a  person 
upon  inquiry  as  to  his  rights.^     Where,  therefore,  a  person  is  in 

^  Champlin  v.  Laytin,  6  Paige,  189. 

«  Haworth  v.  Taylor,  108  111.  275;  Penny  v.  Watts,  1  Macn.  <fe  G.  150; 
Holmes  v.  Powell,  8  De  Gex,  M,  &  G.  572 ;  Hoover  v.  Redmond,  15  Bradw. 
(III.)  427 ;  Taylor  v.  Stibbert,  2  Ves.  437 ;  Allen  v.  Anthony,  1  Mer.  282 ; 
(Jalley  v.  Ward,  60  N.  H.  331 ;  Rowe  v.  Ream,  105  Pa,  St.  543 ;  Lord's 
Appeal,'  105  Pa.  St.  451;  Yates  v.  Hurd,  8  West  C.  Rep.  276;  Peasley  v. 
McFadden,  9  West  C.  Rep.  715 ;  Phillips  v.  Costley,  40  Ala.  486 ;  Woods  v. 
Farmere,  7  Watts,  382  ;  32  Am.  Dec.  772 ;  Perkins  v.  Swank,  43  Miss.  349 ; 
Johnson  v.  Clark,  18  Kan.  157 ;  Barnes  v.  Union  School  Township,  91  Ind. 
301 ;  Strickland  v.  Kirk,  51  Miss.  795 ;  Webber  v.  Taylor,  2  Jones  Eq.  9 ; 
Preston  v.  Nash,  76  Va.  1 ;  Sears  v.  Munson,  23  Iowa,  380 ;  Rogers  v.  Jones, 
8  N.  H.  264 ;  Cabeen  v.  Breckenridge,  48  111.  91 ;  Truesdale  v.  Ford,  37  111. 
210 ;  Dunlap  v.  Wilson,  32  111.  517 ;  Baynard  v.  Norris,  5  Gill,  468 ;  Cox  v. 
Prater,  67  Ga.  588 ;  Moss  v.  Atkinson,  44  Cal.  3 ;  Killey  v.  Wilson,  33  Cal 
690  ;  Maloney  v.  Shattuck,  15  Bradw.  (111.)  44 ;  Bank  of  Orleans  v.  Flagg,  3 
Barb.  Ch.  316 ;  Sailor  v.  Hertzog,  4  Whart.  259 ;  School  District  v.  Taylor, 
19  Kan.  287 ;  Noyes  v.  Hall,  7  Otto,  34 ;  lioughbridge  v.  Bowland,  52  Miss. 
II.  Deeds.  — 3. 
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possession  of  land  under  an  unrecorded  agreement  with  the 
owner  for  its  purchase,  his  possession  is  sufficient  notice  to  put 
others  on  inquiry,  and  if  they  purchase  the  land  from  the-owner, 
the  contract  of  purchase  may  be  enforced  against  thcm.^  "  It  is 
the  obvious  design  of  our  recording  laws,  to  protect  purchasers 
from  latent  legal  or  equitable  titles.  Hence,  its  operation  in 
such  cases  in  giving  notice  to  the  world,  protects  all  persons 
against  fraud  by  the  grantors  wrongfully  selling  lauds  a  second 
time.  And,  as  a  general  rule,  when  the  same  person  has  exe- 
cuted two  deeds  for  the  same  land,  the  first  deed  recorded  will 
hold  the  title,  unless  the  junior  grantee  has  purchased  with 
notice,  in  which  case  a  prior  recording  of  his  deed  would  not 
avail  against  the  prior  deed  of  which  he  had  notice.  The  statute 
has  only  given  the  priority  to  the  junior  deed  first  recorded,  when 
the  grantee  has  acted  in  good  faith.  If,  at  the  time  he  makes 
the  purchase,  he  has  notice  of  an  elder  unrecorded  deed,  he  must 
be  regarded  as  acting  in  bad  faith,  and  neither  principles  of 
justice  nor  the  policy  of  the  law  will  permit  him  to  avail  of  the 

546 ;  McKinzie  v.  Perrill,  15  Ohio  St.  162 ;  Diehl  v.  Page,  3  N.  J.  Eq.  (2 
Green  Ch.)  143 ;  Massey  v.  Hubbard,  18  Fla.  GS8  ;  Ringold  v.  Bryan,  3  Md. 
Ch.  488 ;  Hull  v.  Noble,  40  Me.  459 ;  Tankard  v.  Tankard,  79  N.  C.  54 ; 
Russell  V.  Sweezey,  22  Mich.  235  ;  Morrison  v.  Wilson,  13  Cal.  494 ;  73  Am. 
Dec.  593 ;  Glidewell  v.  Spaugh,  26  Ind.  319 ;  Edwards  v.  Thompson,  71 
N.  C.  177;  Warren  v.  Richmond,  53  111.  52;  Keyes  v.  Test,  33  111.  317; 
Reeves  v.  Ayers,  38  111.  418 ;  Baldwin  v.  Johnson,  Saxt.  Ch.  441 ;  West- 
brook  V.  Gleason,  79  N.  Y.  23 ;  Farmers'  Loan  &  Trust  Co.  v.  Maltby,  8 
Paige,  361 ;  Brown  v.  GaflFney,  28  111,  149 ;  Stagg  v.  Small,  4  Bradw.  (111.) 
192;  Cowen  v.  Loomis,  91  111,  132  ;  Stafford  v.  Lick,  7  Cal,  479;  Morrison  v. 
March,  4  Minn,  422  ;  Do3-lo  v.  Stevens,  4  Mich.  87 ;  Havens  v.  Dale,  18  Cal. 
359 ;  GrofF  v.  Ramsey,  19  Minn.  44 ;  Emmons  v.  Murray,  16  N.  H.  385 ; 
Woodson  V.  McCune,  17  Cal.  298;  Mullins  v.  Wimberly,  50  Tex,  457; 
Lara  way  v.  Larue,  63  Iowa,  407 ;  Laroe  v.  Gaunt,  62  Tex.  481 ;  Moreland  v. 
Richardson,  24  Beav.  33 ;  James  v.  Lichfield,  Law  R,  9  Eq.  51 ;  Wilson  v. 
Hart,  Law  R.  1  Ch.  App.  463 ;  Taylor  v.  Stibbert,  2  Ves.  Jr.  437.  And  see 
Pell  V.  McElroy,  36  Cal.  263 ;  Daubenspeck  v.  Piatt,  22  Cal,  330 ;  Maloney 
V.  Shattuck,  15  Bradw.  (111.)  44  ;  Bradley  v.  Snyder,  14  111.  263 ;  Emmons  v. 
Murray,  16  N.  H,  385 ;  Watkins  v.  Edwards,  23  Tex.  443 ;  Brown  v.  Volken- 
ing,  64  N.  Y.  76 ;  Boguo  v.  Williams,  48  111.  371 ;  Tunson  v.  Chamblin,  88 
111.  378 ;  Uhl  v.  Rau,  13  Neb.  357 ;  Cent,  R,  R.  v.  McCullough,  59  III.  166 ; 
Warren  v.  Richmond,  53  111.  52;  Smith  v.  Gibson,  15  Minn,  89;  O'Rourke 
V.  O'Connor,  39  Cal.  442;  Button  v.  Warschauer,  21  Cal,  609;  Rogers  v. 
Hussey,  36  Iowa,  664;  Van  Kueren  v.  Cent.  R.  R.  Co.  38  N.  J.  L.  (9 
Vroom)  165 ;  Dixon  v.  Lacoste,  1  Smedes  &  M.  107 ;  Stafford  Bank  v. 
Sprague,  17  Fed.  Rep.  784.  See  Harral  v.  Lcverty,  50  Conn.  46. 
^  Moss  V.  Atkinson,  44  Cal.  3. 
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priority  of  the  record.  It  then  follows  that  actual,  visible,  open 
possession  being  regarded  as  notice  equal  to  the  recording  of  the 
deed  under  which  the  grantee  is  in  possession,  the  person  hold- 
ing the  first  conveyance,  and  being  in  open,  visible  possession 
before  the  junior  deed  is  recorded,  must  be  held  to  be  the  owner 
of  the  title,  as  against  the  grantee  in  the  junior  deed."  ^  Where 
an  owner  of  a  quarter  section  of  land  conveys  by  deed  one  acre 
of  the  tract  to  a  school  district,  the  school  district  taking 
immediate  possession  of  such  acre,  building  a  school-house 
thereon  and  occupying  the  same  for  school  purposes,  but  never 
recording  its  deed,  and  subsequently  the  grantor  mortgages  the 
whole  of  the  quarter  section  to  secure  a  promissory  note,  and  the 
mortgage  is  recorded,  and  another  purchases  the  note  and  mort- 
gage before  maturity,  having  previously  examined  the  records 
and  made  inquiries  of  the  mortgagor  as  to  the  existence  of 
encumbrances,  but  obtaining  no  notice  concerning  them,  and 
having  no  actual  notice  of  the  claims  of  the  school  district,  still 
the  possession  of  the  school  district  is  sufficient  to  cause  him  to 
inquire  of  it  or  of  its  agents  as  to  its  interests  in  the  property. 
For  a  failure  to  do  so  the  interest  of  the  purchaser  of  the  note 
and  mortgage  becomes  subordinate  to  the  equities  of  the  school 
district.^  Although  the  land  may  be  incorrectly  described  in 
the  deed,  yet  actual  possession  as  against  a  subsequent  purchaser 
with  knowledge,  confers  title.^  Where  an  owner  of  land  con- 
veys it  by  deed  of  trust  to  secure  a  debt,  and  a  year  later  exe- 
cutes a  contract  of  purchase,  the  vendee  paying  the  price  and 
holding  possession  continuously  and  notoriously  without  knowl- 
edge of  the  trust  deed,  which  was  not  recorded  until  eight  years 
after  its  execution;  and  three  years  after  its  I'egistration  and 
eleven  years  after  its  execution  the  land  is  advertised  for  sale 
under  the  trust  deed,  the  vendee's  rights  are  superior  to  those 
of  the  cestui  que  trust  in  the  trust  deed.^ 

§  761.    Possession  by  grantor — Comments. — Where  a  grantor 
remains  after  the  execution  of  a  deed  in  possession  of  the  land 

^  Cabeen  v.  Breckenridge,  48  111.  91,  93,  per  Walker,  J. 

'  School  District  v.  Taylor,  19  Kan.  287. 

»  Pike  V.  Robertson,  79  Mo.  C15 ;  White  v.  White,  105  lU.  313. 

*  Preston  v.  Nash,  7G  Va.  1. 


§   762  THE   DOCTniXE   OF  NOTICE.  36 

■which  he  has  conveyed,  the  question  of  whether  his  possession 
under  these  circumstances  is  such  that  a  person  contemplating  a 
purchase  or  acquiring  some  interest  in  the  land  is  compelled  to 
take  notice  of  the  rights  of  such  grantor,  which  he  may  have 
reserved,  or  which  may  exist  dehors  his  deed,  is  a  question  on 
which  the  authorities  are  not  agreed.  By  one  class  of  decisions 
the  rule  laid  down  is  that  a  grantor  remaining  in  possession  is 
entitled  to  protection  to  whatever  rights  he  may  have  by  virtue 
of  the  notice  thereof  given  by  his  possession,  in  the  same  manner 
and  to  the  same  extent  that  any  other  person  would  be.  While 
on  the  other  hand,  by  another  class  of  decisions,  the  rule  is  said  to 
be  that  a  person  finding  that  the  one  in  possession  has  conveyed 
away  his  rights  by  a  deed  duly  recorded,  is  not  obliged  to  go 
further  and  inquire  whether  the  grantor  has  not  some  right  or 
interest  not  disclosed  by  the  record,  and  to  which  his  possession 
may  be  referred. 

§  762.  View  that  possession  is  notice  of  grantor's  rights. — 
It  is  said  by  the  cases  holding  that  his  possession  is  notice,  that 
where  the  grantor  continues  in  the  open  and  adverse  possession 
of  land  after  the  formal  execution  of  a  deed,  this  fact  is  in  con- 
flict with  the  legal  effect  of  his  deed.  It  is  evidence  that  he  still 
retains  some  interest  in  the  land  which  by  the  record  he  has 
absolutely  conveyed.  A  purchaser  is  put  upon  inquiry,  and  is 
subject  to  the  same  rules  as  would  govern  if  the  party  in  pos- 
session was  a  stranger  to  the  record.  Accordingly,  where  A, 
an  owner  of  land,  conveyed  it  by  deed  to  B,  which  was  immedi- 
ately recorded,  A  not  receiving  any  portion  of  the  purchase 
money,  although  the  deed  recited  its  payment,  and  B  subse- 
quently conveyed  the  land  to  C,  but  A  remained  in  possession 
after  the  execution  of  his  deed,  and  was  in  possession  at  the  time 
B's  deed  was  executed,  the  latter  being  insolvent  when  he  executed 
his  conveyance,  it  was  held  in  an  action  brought  by  A  to  enforce 
a  vendor's  lien  for  the  purchase  money,  that  his  continued  posses- 
sion was  sufficient  to  impart  notice  of  his  rights.*     Where  A  con- 

»  Pell  V.  McElroy,  36  Cal.  2G8 ;  Illinois  Cent.  R.  R.  Co.  v.  McCullough, 
59  111.  166;  Wright  v.  Bates,  13  Vt.  341;  Webster  v.  Maddox,  6  Me.  256; 
Metropolitan  Bank  v.  Godfrey,  23  111.  579 ;  McKecknie  v.  Hoskins,  23  Me. 
230  ;  Grimstone  v.  Carter,  3  Paige,  421 ;  24  Am.  Dec.  230  ;  Hopkins  v.  Gar- 
rard, 7  Men,  B.  312.    See  Eylar  v.  Eylar,  60  Tex.  315.    In  Pell  v.  McElroy, 
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veyed  his  farm  to  B  by  a  deed  duly  registered,  at  the  same  time 
taking  back  a  conveyance  to  himself  and  two  minor  sons,  the 
latter  deed  not  being  recorded,  but  A  remaining  in  possession  as 
before,  it  was  held  this  possession  was  sufficient  to  give  notice  of 
the  second  deed.^     If  a  vendor  of  land  leaves  a  deed,  after  execu- 


supra,  Mr.  Justice  Sprague,  in  delivering  the  opinion  of  the  court,  said 
(p.  273):  "The  simple,  independent  fact  of  possession  is  sufficient  to 
raise  a  presumption  of  interest  in  the  premises  on  behalf  of  the  occupant. 
And  we  can  discover  no  just  or  rational  ground  for  giving  to  this  fact  less 
significance  as  notice  to  a  party  purchasing  the  legal  title  from  one  not  in 
possession,  in  consequence  of  the  fact  that  such  occupant  had  by  deed 
divested  himself  of  the  legal  title.  For  instance,  should  a  vendor  of  lands 
make  an  absolute  deed  which  is  put  of  record,  and  immediately  take  from 
the  grantee  a  mortgage  upon  the  same  lands  to  secure  a  part  or  all  the 
purchase  money,  by  the  terms  of  which  mortgage  he  is  to  retain  the  pos- 
session until  the  entire  purchase  money  is  paid,  and  such  vendor  and 
mortgagee  should  continue  in  the  exclusive  possession  with  his  mort- 
gage unrecorded,  it  is  very  clear  that,  under  the  decisions  heretofore 
referred  to,  a  party  jjurchasing  of  his  vendee  while  such  a  possession  was 
in  the  vendor  would  take  the  premises  with  presumptive  notice  of  the 
equities  of  the  occupant.  So,  if  a  vendor  of  land  make  an  absolute  deed 
w^hich  is  put  of  record,  and  take  a  note  for  the  purchase  money,  and 
immediately  receive  from  his  vendee  a  reconveyance  by  absolute  deed 
not  put  of  record,  which,  by  a  verbal  agreement  of  the  parties,  he  is  to 
retain,  with  the  possession,  as  security  for  the  payment  of  the  purchase 
money,  while  such  possession  continued,  it  manifestly  would  operate  as 
presumptive  notice  of  his  equities  to  i^urchasers  of  his  grantees.  So,  in 
this  case,  if  before  or  at  the  maturity  of  the  note  given  by  McElroy  for  the 
purchase  money,  ho  (McElroy)  had  reconveyed  the  land  to  Pell  in  consid- 
eration of  tjie  surrender  of  his  notes,  and  then,  before  Pell  had  put  the 
deed  of  record,  and  while  he  was  still  in  the  exclusive  possession  with  his 
deed  in  his  pocket,  McElroy  had  sold  and  conveyed  to  defendants  Kelly 
and  Hearst,  it  would  hardly  be  contended  that  they  could  be  i)rotected  as 
Ijui'chasers  in  good  faith  in  a  court  of  equity.  An  absolute  deed  divests 
the  grantor  not  only  of  his  legal  title,  but  righit  of  iiossession ;  and  when 
such  grantor  is  found  in  the  exclusive  possession  of  the  granted  premises 
long  after  the  delivery  of  his  deed,  here  is  a  fact  antagonistic  to  the  fact 
and  legal  effect  of  the  deed ;  and  we  cannot  appreciate  the  justice,  sound 
reason,  or  policy  of  a  rule  which  would  authorize  a  subsequent  jjurchaser, 
while  such  fact  of  j)ossession  continues,  to  give  controlling  prominence  to 
the  fact  and  legal  effect  of  the  deed,  in  utter  disregard  of  the  other  notori- 
ous, prominent,  antagonistic  fact  of  exclusive  possession  in  the  original 
grantor.  He  cannot  be  regarded  a  purchaser  in  good  faith  who  negli- 
gently or  wilfully  closes  his  eyes  to  visible  pertinent  facts,  indicating 
adverse  interest  in  or  encumbrances  upon  the  estate  he  seeks  to  acquire, 
and  indulges  in  possibilities  or  probabilities,  and  acts  upon  doubtful  pre- 
sumptions, when  by  the  exercise  of  prudent,  reasonable  diligence  ho 
could  fully  inform  himself  of  the  real  facts  of  tlie  case." 
1  Webster  v.  Maddox,  6  Me.  (6  Greeul.)  256. 


§   763  THE  DOCTEIXE  OF  NOTICE.  38 

tion,  in  the  hands  of  the  ofBcer  taking  the  acknowledgment  for 
delivery  to  a  third  person  to  hold  as  an  escrow  until  the  payment 
of  the  purchase  money,  but  the  deed  without  delivery  to  the 
depositary,  is  placed  upon  record  without  the  grantor's  knowl- 
edge or  consent,  he  remaining  in  possession  of  the  land,  a  sub- 
sequent purchaser  from  the  grantee  will  hold  subject  to  the 
entities  of  the  grantor.* 

§  763.  Opposite  view  ^Possession  not  notice  of  grantor's 
rights. — On  the  other  hand,  by  many  authorities  it  is  held  that 
wliile  possession  by  a  stranger  is  notice  of  any  claim  he  may 
have  to  the  property,  a  distinction  is  to  be  noted  between  that 
case  and  the  case  of  a  grantor  remaining  in  possession  after 
the  execution  of  a  deed.  In  a  case  in  New  Jersey,  the  court 
while  admitting  the  full  force  of  the  general  rule  as  to  the  effect 
of  notice  given  by  possession,  declares  that  "this  rule  does  not 
apply  to  a  vendor  remaining  in  possession,  so  as  to  require  a 
purchaser  from  his  grantee  to  inquire  whether  he  has  reserved 
any  interest  in  the  land  conveyed.  So  far  as  the  purchaser  is 
concerned,  the  vendor's  deed  is  conclusive  upon  that  subject; 
having  declared,  by  his  conveyance,  that  he  makes  no  reservation, 
he  is  estopped  from  setting  up  any  secret  arrangement  by  which 
his  grant  is  impaired.  The  well  settled  rule  applies  to  this  case, 
that  a  party  is  estopped  from  impeaching  or  contradicting  his 
own  deed,  or  denying  that  he  granted  the  premises  which  his 
deed  purports  to  convey."^     In  a  case  in  Michigan,  Mr.  Justice 


>  Illinois  Central  R.  R.  Co.  v.  McCuUough,  59  111.  166.  In  Grimstone  v. 
Carter,  3  Paige,  421,  439,  24 'Am.  Dec.  230,  tbe  Chancellor  says:  "This  is 
undoubtedly  a  hard  case  for  the  purchasers  who  supposed  they  were  get- 
ting a  good  title.  But  as  the  complaiuaut  was  not  aware  of  the  negotiation 
for  tlie  purchase  of  the  property,  and  therefore  had  no  opportunity'  to 
apprise  them  of  his  equitable  claim  to  a  reconveyance  of  the  north  half  of 
the  lot,  it  would  bo  equally  hard  to  deprive  him  of  his  property  without 
consideration.  Seymour  and  Welles  were  informed  he  was  in  possession 
which  by  the  settled  law  of  the  land  was  sufficient  to  put  them  on  inquiry, 
and  to  deprive  them  of  the  defense  of  bona  fide  purchasers  without  notice 
of  his  rights.  And  they,  in  the  language  of  Lord  Eldon,  having  neglected 
to  take  the  obvious  precaution  of  inquiring  as  to  the  nature  and  extent  of 
the  tenant's  interest  in  the  property,  must  suffer  the  consequences  of  their 
neglect." 

'  Van  Keuren  v.  Central  R.  R.  Co.  of  X.  J.  38  N.  J.  L.  (9  Vroom)  165, 
167,  per  Van  Syckel,  J. 
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Christiancj,  iu  deliveriug  the  opinion  of  the  court,  after  advert- 
ing to  the  fact  that  open  and  peaceable  possession  is  notice  to  the 
world  of  the  claim  under  which  the  party  in  possession  holds,  thus 
continues :  "But  the  object  of  the  law  in  holding  such  possession 
constructive  notice,  where  it  has  been  so  held,  is  to  protect  the 
possessor  from  the  acts  of  others  who  do  not  derive  their  title 
from  him ;  not  to  protect  him  against  his  own  acts,  and  especially 
against  his  own  deed.  If  a  party  executes  and  delivers  to  another 
a  solemn  deed  of  conveyance  of  the  land  itself,  and  suffers  that 
deed  to  go  upon  record,  he  says  to  all  the  world, '  whatever  right 
I  have,  or  may  have  claimed  to  have  in  this  land,  I  have  con- 
veyed to  my  grantee ;  and  though  I  am  yet  in  possession,  it  is 
for  a  temporary  purpose,  without  claim  of  right,  and  merely  as 
a  tenant  at  sufferance  to  my  grantee.'  This  is  the  natural 
inference  to  be  dra\vn  from  the  recorded  deed,  and  in  the  minds 
of  all  men,  would  be  calculated  to  dispense  with  the  necessity 
of  further  inquiry  upon  the  point.  All  presumption  of  right  or 
claim  of  right  is  rebutted  by  his  own  act  and  deed.  One  of  the 
main  objects  of  the  registry  law  would  be  defeated  by  any  other 
rule."^ 

§  764.  Comments. — It  is,  perhaps,  to  be  regretted  that  courts 
should  hold  2:)arties  bound  l:)y  any  other  notice  than  that  furnished 
Jby  the  record.  Land  is  sold  in  many  instances  that  the  party 
purchasing  has  never  seen.  The  purchaser  relies  upon  the  records 
for  the  purpose  of  ascertaining  his  vendor's  title,  and  generally 
considers  himself  safe  in  purchasing  Vl-heu  the  records  show  that 
his  vendor's  title  is  indefeasible.  But  it  may  happen  that  the 
one  apparently  possessing  the  title  has  no  title  whatever,  or  has 
a  title  subject  to  liens  and  encumbrances  not  disclosed  by  the 
record,  but  manifested  by  a  possession  sufficient  to  affect  subse- 
quent purchasers  with  notice.  Inasmuch  as  our  law  allows  pos- 
session to  have  the  effect  of  notice,  there  seems  to  us  no  good 

*  Bloomer  v.  Henderson,  8  Mich.  395,  405 ;  77  Am.  Dec.  453,  and  cases 
cited.  See,  also,  Woods  v.  Farmer,  7  Watts,  382 :  32  Am.  Dec.  772 ;  Scott  v. 
Gallagher,  14  Serg.  &  R.  333  ;  16  Am.  Dec,  508  ;  Xewhall  v.  Pierce,  5  Pick. 
450 ;  Rice  v.  Eice,  2  Drew.  1 ;  White  v.  Wakefield,  7  Sim.  401 ;  Muir  v.  Jolly, 
26  Beav.  143.  And  see  N.  Y.  Life  Ins.  Co.  v.  Cutler,  3  Sand.  Ch.  176 ;  Cook 
V.  Travis,  20  N.  Y.  400 ;  Reed  v.  Gannon,  50  N.  Y.  345 ;  Dawson  v.  Danbary 
Bank,  15  Mich.  489. 
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reason  for  drawing  a  distinction  between  cases  where  a  stranger 
to  the  title  has  possession,  and  where  the  grantor  remains  in  pos- 
session after  the  execution  of  his  deed,  under  some  title  or  claim 
not  shown  bj  the  records.  The  possession  in  either  case  is  the 
tame.  In  either  case,  it  is  a  fact  in  conflict  with  the  record  title. 
If  possession  by  a  stranger  is  sufficient  to  make  it  obligatory  upon 
purchasers  to  ascertain  his  rights,  a  possession  by  the  grantor 
himself,  after  the  execution  of  his  deed,  is  a  circumstance  as  much 
entitled  to  consideration,  and  as  apt  to  cause  inquiry.  This  much 
may  be  admitted.  But  it  is  said  that  the  grantor  is  estopjjed  by 
the  execution  of  his  deed.  We  cannot  see  why  the  doctrine  of 
estoppel  does  not  apply  with  as  much  force  to  one  case  as  to  the 
other.  A  strancrer  who  neglects  to  have  recorded  the  instrument 
under  which  he  claims  title  or  right,  is  as  guilty  of  negligence  as 
a  grantor  who  fails  to  record  the  instrument  by  which  his  rights 
are  conferred  or  secured.  The  grantor  is  not  seeking  to  defeat 
his  deed.  He,  of  course,  is  estopped  from  assailing  his  own  deed. 
But  when  he  remains  in  possession  he  claims  some  right  dehors 
his  deed.  It  is  true  that  in  many  instances  that  right  could  have 
been  reserved  in  his  deed.  But  it  is  true  in  all  instances  that 
his  rights  either  could  have  been  conferred,  if  they  are  not,  by  a 
separate  instrument.  In  a  case  where  an  o'^Tier  of  land  conveys 
it  by  deed  which  is  recorded,  and  takes  a  mortgage  as  security 
for  the  payment  of  the  purchase  money,  or  takes  an  absolute 
deed  intended  as  a  mortgage,  which  by  the  agreement  of  the 
parties  or  the  grantor's  neglect  is  not  recorded,  and  it  is  agreed 
that  the  grantor  is  to  remain  in  possession  until  the  purchase 
money  is  paid,  the  question  of  the  grantor's  estoppel  by  his  deed, 
it  seems  to  us,  is  not  involved.  The  grantor  admits  the  execu- 
tion of  his  deed,  and  concedes  that  it  is  as  operative  in  all 
respects  as  it  purports  to  be.  But  he  has  the  same  right  as  any 
one  else  to  acquire,  subsequently,  either  a  legal  or  an  equitable 
title  from  his  grantee.  If  he  does  so,  and  does  not  put  the  instru- 
ment giving  such  title  on  record,  he  occupies  exactly  the  same 
position  as  a  purchaser  who  acquires  a  title  by  deed  which  he 
fails  to  record.  The  negligence  in  one  case  is  as  great  as  in  the 
other.  Neither  is  attempting  to  defeat  any  recorded  deed.  There 
is  no  question  of  estoppel  because  the  full  effect  of  the  recorded 
conveyances  is  conceded.     It  seems  to  us,  that  in  these  coses  the 
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effect  of  a  possession  by  a  stranger  and  by  a  grantor  ought  to  be 
similar.  In  either  case,  the  record  shows  that  the  title  is  vested 
in  one  other  than  the  party  in  possession.  In  either  case,  the 
possession  is  visible,  is  of  a  character  of  which  one  viewing  the 
premises  must  be  cognizant.  In  either  case,  the  possession  may 
be  under  permission  of  the  owner  as  he  appears  of  record,  without 
any  right  being  held  by  the  party  in  possession,  or  in  either  case 
the  party  in  possession  may  claim  under  an  adverse  title.  If 
possession  is  protection  to  one,  it  should  be  to  the  other.  What- 
ever can  be  said  as  to  the  danger  of  allowing  a  grantor  who 
remains  in  possession  after  the  execution  of  his  deed,  to  claim  a 
title  in  conflict  with  the  record  title,  can  be  said  with  equal  force 
against  allowing  possession  by  any  one  under  any  circumstances 
to  affect  subsequent  purchasers  and  encumbrancers  with  notice. 

§  765.  Absolute  deed  and  grantor's  possession  nnder  unre- 
corded defeasance.  —  It  is  held  in  accordance  with  the  view  that 
a  grantor's  possession  affords  notice  of  his  rights,  that  where  a 
person  conveys  land  by  a  deed  absolute  in  form,  which  is  recorded, 
taking  back  a  defeasance  which  is  not  recorded,  constituting  the 
transaction  a  mortgage,  the  possession  and  actual  occupation  of 
the  laud  by  the  mortgagor  are  notice  of  his  title  to  a  purchaser 
from  the  mortgagee.^  But  in  Indiana,  it  is  held  on  the  other 
hand  that  such  possession  is  not  notice  of  an  unrecorded  defeas- 
ance,^ and  decisions  in  Massachusetts  are  to  the  same  effect.^  As 
already  stated,  we  are  of  opinion  that  the  grantor  should  be  as 
much  entitled  to  claim  the  benefit  of  notice  arising  from  his  open 
possession  as  any  one  else.  It  has  been  held  in  New  York,  that 
where  "  judgment  debtor  continues  in  possession  of  the  land 
which  has  been  sold  under  execution  against  him,  his  possession, 

»  Daubenspeck  v.  Piatt,  22  Cal.  330 ;  Pell  v.  McElroy,  36  Cal.  668 ;  New 

V.  Wheaton,  24  Minn.  406. 

'  Crassen  v.  Swoveland,  22  Ind.  427. 

'  Hennessj'  v.  Andrews,  6  Cush,  170;  Newhall  v.  Pierce,  5  Pick.  450; 
Newhall  v.  Burt,  7  Pick.  156.  And  see  Kunkle  v.  Wolfersberger,  6  Watts, 
126 ;  Corpman  v.  Baccastow,  84  Pa.  St.  363 ;  Brophv  Mining  Co.  i\  Brophy 
&  Dale  G.  &  S.  Co.  15  Nev.  101 ;  Parker  v.  Osgood,  3  Allen,  4S7 ;  Lamb  v. 
Pierce,  113  Mass.  73 ;  Pomroj'  i\  Stevens,  11  Met.  244 ;  Mara  v.  Pierce,  9 
Gray,  306  ;  Dooley  v.  Wolcott,  4  Allen,  407  ;  Groton  Savings  Bank  v.  Batty, 
20  N.  J.  Eq,  (3  Stewt.)  126. 
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It  may  be  presumed,  is  under  tlic  title  of  the  purchaser.^  "It  ia 
quite  true,  generally,"  said  Comstock,  J.,  "  that  the  law  regards 
the  actual  occupancy  of  land  as  equivalent  to  notice  to  all  persons 
dealing  with  the  title,  of  the  claims  of  the  occupant.  But  this 
is  not  an  absolute  proposition  which  is  to  be  taken  as  true  in  all 
possible  relations.  The  circumstances  known  may  be  such  that 
the  occupancy  will  not  suggest  to  a  purchaser  an  inquiry  into 
the  title  or  claim  under  which  it  may  be  lield ;  and  when  the 
inquiry  may  be  omitted  in  good  faith,  and  the  exercise  of  ordin- 
ary prudence,  no  one  is  bound  to  make  it.  Possession  out  of  the 
vendor  and  actually  in  another  person,  only  suggests  an  inquiry 
into  the  claim  of  the  latter.  Ordinarily,  that  inquiry  should  be 
made,  because  it  evinces  bad  faith  or  gross  neglect  not  to  make 
it.  But  the  question  in  such  cases  is  one  of  actual  notice,  and 
such  notice  will  be  imputed  to  a  purchaser  only  where  it  is  a 
reasonable  and  just  inference  from  tlie  visible  facts.  He  cannot 
wilfully  close  his  eyes  and  then  allege  good  faith;  nor  can  he 
pause  in  the  examination  where  the  facts  made  known  to  him 
plainly  suggest  a  further  inquiry  to  be  pursued.  The  adjudged 
cases  which  have  been  the  most  carefully  considered,  do  not  carry 
the  doctrine  of  notice  as  implied  or  inferred  from  circumstances 
further  than  is  here  indicated."  ^  Possession  of  mortgaged  prem- 
ises is  notice  of  the  equities  of  the  occupant  to  a  person  who 
purchases  the  same  at  a  trustee's  sale  under  a  power  of  sale. 
Under  these  circumstances,  the  purchaser  at  the  trustee's  sale 
will  acquire  a  title  subject  to  any  equitable  rights  of  the  party  in 
possession  to  avoid  the  sale.^  "Where  a  mortgagor  continues  in 
possession  after  a  foreclosure  sale,  it  is  held  in  Michigan  that 
his  possession  is  not  constructive  notice  of  any  title  or  interest 
subsequently  acquired  by  him  not  appearing  of  record.^  If  two 
persons  buy  a  tract  of  land,  each  being  equally  interested  and 
each  taking  his  part  of  the  land,  a  decree,  if  no  unfairness  in 
the  division  is  shown,  may  be  entered  after  the  death  of  one  of 
the  parties  confirming  such  partition.® 


1  Cook  V.  Travis,  20  N.  Y.  400. 

*  Cook  V.  Travis,  20  N.  Y.  402,  403. 
»  Clevinger  v.  Ross,  109  lU.  349. 

*  Dawson  v.  Danbuiy  Bank,  15  Mich.  489. 
6  Irwin  V.  Dyke,  109  III.  528. 
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§  766*  Parol  evidence  to  show  grantor's  right  to  possession.  — 
Notwithstanding  the  general  proposition  that  a  reservation  of  an 
interest  in  real  estate  can  be  made  only  by  deed,  yet  in  an  action 
for  use  and  occupation,  parol  evidence  is  admissible  to  show  an 
agreement  between  the  parties,  that  the  grantor  might  continue 
to  use  the  premises.^  The  eifect  of  such  evidence  is  not  to  con- 
tradict the  deed,  but  to  explain  what  was  the  actual  consider- 
ation, and  parol  evidence  for  this  purpose  is  admissible.^ 

§  767.  Absolute  deed  with  mortgage  for  support. — A  hus- 
band and  wife  who  had  been  for  several  years  iu  the  occupation 
of  a  farm,  conveyed  it  to  their  sou  and  took  back  from  him  a 
mortgage  conditioned  for  their  support.  They  omitted,  however, 
to  have  the  mortgage  recorded.  The  mortgagees  continued  iu 
the  possession  of  the  farm,  they  and  the  son  forming  one  family, 
and  all  aiding  iu  and  contributing  to  its  support.  The  son, 
some  years  after  the  execution  of  this  mortgage,  executed  another 
to  a  third  person.  The  latter  instrument  was  properly  recorded. 
Under  these  circumstances,  the  court  held  that  the  second 
mortgagee  must  be  considered  as  having  the  rights  of  the  first 
mortgagees.^  Where  an  aged  woman  executed  a  deed  to  her 
daughter,  reciting  as  the  consideration  "five dollars  and  the  faith- 
ful performance  of  a  certain  agreement, "  the  agreement  being  by 
parol  that  the  daughter  should  support  the  mother  for  her  life, 
and  the  daughter  subsequently  married,  and  on  the  same  consider- 
ation conveyed  the  land  to  her  husband,  to  whom  the  mother 
afterwards  executed  a  quit-claim  deed  for  the  purpose,  as  the  deed 
expressed,  of  correcting  a  misnomer,  and  the  husband  then  mort- 
gaged the  land  to  a  person  who  had  knowledge  of  the  quit-claim 
deed,  it  was  held  that  the  mortgagee  was  affected  with  notice  of 
the  agreement,  which  might  have  been  ascertained  by  inquiry.* 
But  it  is  said  that  possession  by  husband  and  wife  together  will 
impart  notice  of  her  equities  as  against  all  persons  not  claiming 
under  the  husband.^ 


^  The  Aull  Savings  Bank  v.  Aull,  80  Mo.  199. 
!*  The  Aull  Savings  Bank  v.  Aull,  80  Mo.  199. 

3  Boggs  V.  Anderson,  50  Me.  161.    See  Harrison  v,  N.  J.  R.  Transi)orta- 
tion  Co.  19  N.  J.  Eq.  (4  Green,  C.  E.)  4S8. 
*  Dailey  v.  Kastell,  56  Wis.  444. 
6  Iowa  Loan  &  Trust  Co.  v.  King,  58  Iowa,  598. 
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§  768.  Residence  of  husband  and  wife. — A  purchaser  is  not 
put  upon  inquiry,  it  is  held,  to  ascertain  the  rights  of  a  third 
person,  from  whom  the  husband  to  cover  his  own  fraud  took  a  lease 
of  land  to  which  his  wife  held  the  record  title,  when  the  exist- 
ence of  such  lease  is  unknown  to  the  purchaser.^  Nor  is  notice 
of  any  claim  of  interest  in  the  land  by  the  wife  given  by  the 
fact  that  the  husband  and  wife  jointly  reside  on  the  land.^ 

§  769.  Character  of  possession. — The  possession  to  have  the 
eflPect  of  notice  must  be  of  that  character  that  the  attention  of  a 
purchaser  is  at  once  called  to  it.  It  must  be  open,  distinct, 
exclusive,  and  unequivocal.  If  the  laud  is  used  by  the  grantee 
and  others  for  pasture,  and  there  are  no  buildings  upon  it,  such 
possession  is  not  of  that  visible,  notorious,  and  exclusive  character 
as  amounts  to  constructive  notice  of  ownership.^  If  wood  is 
occasionally  cut  under  circumstances  which  might  be  regarded 
as  so  many  trespasses  with  as  much  probability  as  acts  of  owner- 
ship, such  fact  does  not  make  the  possession  notice.'*  "The 
character  of  the  possession  which  is  sufficient  to  put  a  person 
upon  inquiry,  and  which  will  be  equivalent  to  actual  notice  of 
rights  or  equities  in  persons  other  than  those  who  have  a  title 
upon  record,  is  very  well  established  by  an  unbroken  current  of 
authority.  The  possession  and  occupation  must  be  actual,  open, 
and  visible;  it  must  not  be  equivocal,  occasional,  or  for  a  special 
or  temporary  purpose;  neither  must  it  be  consistent  with  the 
title  of  the  apparent  owner  by  the  record."  ^  An  owner  of  the 
equitable  title  to  sixty  acres  of  land,  of  which  three  quarters  of  an 
acre  had  been  cleared  and  fenced,  placed  a  person  upon  the  tract 

1  Fassett  v.  Smith,  23  N.  Y.  252. 

*  Neal  V.  Perkerson,  61  Ga.  345.  But  see  Brunson  v.  Brooks,  68  Ala.  248. 
A  person  in  Utah  occupied  certain  premises  with  his  wife  and  A,  a  polyga- 
mous wife,  wlio  remained  with  him  under  a  secret  agreement  that  she 
should  have  a  Iialf  interest  in  the  property,  and  ho  received  a  deed  for  the 
land,  without  making  known  his  agreement  with  A.  Subsequently  third 
parties  acquu-ed  his  interest,  paying  a  valuable  consideration  and  having 
no  notice  of  A's  equities.  As  against  these  parties  it  was  held  that  A  had 
no  claim.  The  occupation  of  the  premises  by  her  in  the  manner  stated 
gave  no  constructive  notice  of  her  rights :  Townsend  v.  Little,  109  U.  S.  500. 

*  Coleman  v.  Barklew,  3  Dutch.  357,  and  cases  cited.  Taylor  v.  C.  P. 
K.  R.  Co.  8  West  C.  Rep.  22. 

*  Holmes  v.  Stout,  2  Stockt.  Ch.  (10  N.  J.)  419. 

»  Brown  v.  Volkening,  64  N.  Y.  70,  82,  per  Allen,  J. 
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•who  resided  on  an  adjoining  tract.  The  land  was  situated  in  a 
densely  timbered  and  thinly  inhabited  country.  The  person  left 
in  charge  of  the  land  chopped  wood  upon  and  cultivated  the  part 
which  had  been  cleared.  Among  the  neighbors  the  general 
understanding  was  that  the  land  belonged  to  the  person  having 
the  equitable  title  to  it.  It  was  held  by  a  majority  of  the  court 
that  one  who  took  a  mortgage  from  the  holder  of  the  legal  title, 
took  by  reason  of  this  possession  with  notice  of  the  rights  of  the 
equitable  owner.^  While  there  may  be  some  diiference  of  opinion 
upon  the  question  of  fact  as  to  whether  possession  in  any  given 
case  has  been  open,  visible,  notorious,  and  exclusive,  yet  that  a 


1  Wickes  V.  Lake,  25  "Wis.  71.  A  very  able  dissenting  opinion  was  filed 
by  Dixon,  C.  J.  In  the  opinion  of  the  court,  delivered  by  Cole,  J.,  it  was 
said :  "  For  what  more  notorious,  open,  visible,  and  unambiguous  acts  of 
possession  and  ownership  can  be  manifested  over  real  estate,  than  by 
chopping,  clearing  up,  fencing,  and  actually  cultivating  between  two  and 
three  acres  of  heavily  timbered  land  ?  True,  the  number  of  acres  is  not 
large,  yet  it  will  cost  as  much  time,  labor,  and  money  to  chop  and  clear  up 
three  acres  of  heavily  timbered  land,  and  make  it  fit  for  cultivation,  as  it 
will  to  make  large  improvements  on  the  prairie.  The  possession  and  culti- 
vation of  a  large  enclosed  field  on  the  prairie,  by  raising  wheat  upon  it, 
would  not  naturally  be  more  observed  by  the  public,  or  create  a  stronger 
presumption  of  notice,  than  such  an  improvement  in  the  woods.  And  it 
is  very  plain  that  such  unambiguous  acts  of  ownership  over  land  will 
never  be  confounded  with  mere  acts  of  trespass.  They  are  not  liable  to 
any  such  misconstruction.  Considering  the  condition  of  the  country,  that 
it  was  sparsely  settled  and  but  a  little  cleared  up,  the  clearing,  fencing,  and 
cultivating  one,  two,  or  three  acres  are  such  decided  acts  of  ownership  as  will 
not  fail  to  attract  the  notice  of  the  public,  as  it  seems  they  did  in  this  case, 
and  are  of  such  a  character  as  to  be  notice  to  a  purchaser.  Such  improve- 
ments under  the  circumstances  are  open,  visible,  notorious,  and  unambigu- 
ous, and  are  as  striking  evidence  of  the  continued  and  complete  possession 
of  the  land  by  the  party  who  makes  them,  as  can  well  be  imagined.  For 
we  do  not  understand  the  rule  to  be,  that  a  person  must  actually  reside 
upon  the  land  to  make  his  possession  notice.  He  may  actually  improve 
and  cultivate  it,  and  perform  decided  acts  of  ownership  over  it,  without 
residing  upon  it.  He  may  cultivate  and  improve  it  by  a  tenant ;  for  the 
possession  of  the  tenant  is  his  possession.  But  here  there  were  actual, 
visible,  and  substantial  improvements  made,  which  would  cost  consider- 
able labor  and  money  to  make  them  ;  land  was  cleared  up,  fenced,  and 
cultivated,  and  the  occupation  and  possession  were  as  notorious  and 
exclusive  as  could  have  existed,  unless  Lake  and  Palmer  had  actually 
resided  upon  their  several  tracts." 

See,  also,  Krider  v.  Lafi"erty,  1  "Whart.  303,  where  planting  ground 
with  willows  to  obtain  materials  to  carry  on  the  trade  of  basket  making 
was  held  sufficient  possession.  And  see,  also.  Banner  v.  Ward,  12  Fed. 
Kep.  820. 
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possession  of  this  kind,  as  a  matter  of  law,  is  required,  cannot  be 
questioned.^ 

§  770.  Possession  under  one  kind  of  right  as  notice  of  other 
rights.  —  It  is  declared  by  ouc  class  of  cases  that  where  posses- 
sion of  land  is  acquired  under  one  kind  of  right,  such  possession 
is  not  notice  of  another  interest  which  the  occupant  has  acquired 
subsequently,  in  the  absence  of  peculiar  circumstances  of  suffi- 
cient consequence  to  attract  attention  to  the  change  of  the  former 
title  or  interest.^  In  one  of  these  cases,  although  the  decision  was 
based  on  another  point,  Mr.  Justice  Wilde  said :  "I  admit  that 
generally  the  open  and  notorious  possession  of  the  first  purchaser 
under  his  deed  would  be  sufficient  to  raise  a  legal  presumption 
of  notice.  But  suppose  that  a  lessor  should  grant  the  fee  of  the 
land  to  the  lessee,  he  being  in  possession  under  the  lease,  and  the 
next  day  should  make  a  second  grant  to  a  third  person  who  well 
knew  that  the  lessee  the  day  before  was  in  possession  under  the 
lease,  how  does  his  continued  possession  furnish  evidence  of 
notice  of  his  purchase  ?  To  imply  notice  in  such  case  is  to  pre- 
sume a  fact,  without  proof  and  a,gainst  probability.'"  Where 
an  owner  of  a  vacant,  unimproved  town  lot,  uses  in  common 
•with  his  tenants  of  adjoining  premises,  such  lot  as  a  yard  in 
which  to  hang  out  and  dry  clothes,  such  use  and  possession  will 
not  prevail  as  constructive  notice  against  an  interest  acquired 
by   a  purchaser   or   mortgagee  in   good   faith  without  actual 


»  Pope  V.  Allen,  90  N.  Y.  298 ;  Webber  v.  Taylor,  2  Jones  Eq.  9 ;  Williams 
V.  Sprigg,  6  Ohio  St.  585  ;  Butler  v.  Stevens,  26  Me.  484 ;  Tankard  v.  Tank- 
ard, 79  N.  C.  54 ;  Patten  v.  Moore,  32  N.  H.  382 ;  Ely  v.  Wilcox,  20  Wis.  523 ; 
Cabeen  v.  Breckenridge,  48  111.  91 ;  Holmes  v.  Powell,  8  De  Gex,  M.  <fe  G. 
572 ;  Jefferson  etc.  R.  R.  Co.  v.  Oyler,  82  Ind.  394  ;  Gum  v.  Equitable  Trust 
Co.  1  McCrary,  51 ;  Trezise  v.  Lacy,  22  Kan.  742 ;  Truesdale  v.  Ford,  37  lU. 
210 ;  Noyes  v.  Hall,  7  Otto,  34 ;  Taylor  v.  Kelly,  3  Jones  Eq.  240 ;  Dunlap 
V.  Wilson,  32  111.  517 ;  Bradley  v.  Snyder,  14  111.  263 ;  Bogue  v.  Williams, 
48  ni.  371 ;  Troy  City  Bank  v.  Wilcox,  24  Wis.  671 ;  Martin  v.  Jackson,  3 
Casey,  504 ;  Bell  v.  Twilight,  22  N.  H.  500 ;  Wright  v.  Wood,  11  Harris,  120 ; 
Meehan  v.  Williams,  12  Wright,  238 ;  Webster  v.  Van  Steenbergh,  46  Barb. 
211 ;  Brophy  Mining  Co.  v.  Brophy  G.  &  S.  M.  Co.  15  Nev.  101 ;  Tuttle  v. 
Jackson,  6  Wend.  213. 

*  Williams  v.  Sprigg,  6  Ohio  St.  585 ;  McMechan  v.  Qriflang,  8  Pick.  149, 
154 ;  Lincoln  v.  Thompson,  75  Mo.  613 ;  Bush  v.  Golden,  17  Conn.  594 ; 
Kendall  v.  La^ATence,  22  Pick.  540.    See  Matthews  v.  Demerritt,  22  Me.  312. 

»  In  McMechan  v.  Griffing,  3  Pick.  149, 155. 
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notice.^  But  the  proper  rule  seems  to  be  that  possession  should 
be  held  to  be  notice  of  all  the  rights  of  the  party  in  possession, 
where  that  possession  is  open,  visible,  exclusive,  distinct,  and 
unequivocal.^ 

§  771.  Sign  of  real  estate  agent. — Where  the  agent  of  a  party 
claiming  title  to  real  estate  put  upon  the  premises  a  board  on 

^  Williams  v.  Sprigg,  6  Ohio  St.  585.  In  delivering  the  opinion  of  the 
court,  Bowen  J.,  said  (p.  594) :  "The  complainant  owned  the  hotel  which 
occupied  the  front  of  two  lots.  Lot  No.  311  adjoined  them.  It  was  vacant, 
and  had  during  the  construction  of  the  hotel  become  a  sort  of  lumber 
yard,  on  which  building  and  other  materials  had  accumulated.  In  the 
spring  of  1837,  the  complainant  buys  the  lot  in  order  to  enhance  the  com- 
fort and  convenience  of  his  hotel.  He  removes  some  of  the  lumber  and 
rubbish  therefrom,  but  does  nothing  more.  He  does  not  buUd  upon  it ;  he 
does  not  fence  it;  but  his  tenant  of  the  other  lots  and  hotel  hangs  out 
clothes  there  to  dry  after  being  washed.  This  is  the  extent  of  the  posses- 
sion held  and  exercised  by  complainant  during  the  season  of  1837.  No 
lease  was  made  to  Segur,  the  tenant  of  the  hotel,  for  it,  no  rent  paid  for  it, 
no  acts  of  ownership  by  him  exercised  over  it.  Complainant  was  seen 
once,  as  witness  thinks,  removing  some  of  the  materials  from  it.  Should 
such  acts  of  possession  and  control  be  held  to  give  notice  to  purchasers  of 
equities  and  equitable  titles  not  otherwise  communicated  or  made  known 
to  them  ?  We  think  the  rule  has  never  been,  and  should  never  be  carried 
so  far.  There  must  be  something  in  the  acts  which  accompany  possession 
of  property,  in  order  to  give  constructive  notice  which  can  be  seen  and 
understood,  something  that  will  induce  inquiry,  that  will  naturally  raise 
the  question  as  to  who  may  have  rights  there.  Living  on  the  premises, 
raising  crops  on  them,  the  employment  of  persons  there  in  the  making  of 
improvements,  accompanied  by  frequent  acts  and  expressions  of  owner- 
8hip,would  produce  such  notoriety,  undoubtedly,  as  should  put  pui'chasers 
upon  their  guard,  and  induce  investigation  to  acquire  knowledge  sufficient 
to  enable  them  to  deal  safely.  This  may  not  be  the  only  means  of  convey- 
ing notice  to  strangers,  and  without  intending  to  define  exactly  what,  in 
all  cases,  will  constitute  constructive  notice,  we  feel  no  hesitation  in  saying 
that  the  stretching  of  a  clothes-line  over  a  vacant,  adjoining  town  lot,  by 
the  tenant  of  other  premises,  on  which  to  hang  clothes  to  dry,  or  a  casual 
act  of  removing  stone,  brick,  or  lumber  therefrom,  belonging  to  an  owner 
who  had  placed  them  there  while  constructing  a  house  on  the  next  lot, 
would  not  charge  a  bona  fide  purchaser  or  mortgagee  with  notice  of  equities 
in  the  landlord  of  such  tenant,  or  the  owner  who  removed  such  materials. 
Something  more  is  required." 

'  See  Kogers  v.  Jones,  8  N.  H.  264  ;  Kerr  v.  Day,  2  Harris,  112 ;  McKecknie 
V.  Hoskins,  23  Me.  230 ;  Wood  v.  Farmere,  7  Watts,  382  ;  22  Am.  Dec.  772 ; 
Bailey  v.  Richardson,  9  Hare,  734 ;  Allen  v.  Anthony,  1  Mer.  282 ;  Powell  v. 
Dillon,  2  Ball  &  B.  416  ;  Barnhart  v.  Greenshields,  9  Moore  C.  P.  33 ;  Han- 
bury  V.  Litchfield,  2  Mylne  &  K.  629 ;  Taylor  v.  Stibbert,  2  Ves.  437 ;  Daniels 
V.  Davidson,  16  Ves.  249:  Crofton  v.  Ormsby,  2  Schoales  &  L.  583;  More- 
land  V.  Richardson,  24  Beav.  33;  Wilbraham  v.  Livesey,  18  Beav.  206; 
Lewis  V.  Bond,  18  Beav.  85 ;  Jones  v.  Smith,  1  Hare,  43. 
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which  was  printed  a  notice  that  the  land  was  for  sale  by  the 
agent,  and  giving  the  agent's  address,  it  was  held  that  this  was 
suJBficient  notice  of  the  owner's  rights  as  upon  inquiry  of  the 
agent,  and  one  could  ascertain  the  extent  and  character  of  title.* 

§  772.  Possession  by  church. — A  possession  of  a  church  or  a 
meeting-house  by  its  officers  for  the  ordinary  purposes  of  worship 
is  a  sufficient  possession  to  put  a  purchaser  upon  inquiry.  A 
possession  of  this  character  is  just  as  effectual  for  giving  notice, 
as  if  a  dwelling-house  had  been  erected  upon  the  land  and  it  was 
actually  inhabited.^ 

§  773.  Possession  distinct — The  possession  must  be  distinct 
and  unequivocal.  Where  the  grantee  bought  by  parol  a  corner 
of  the  grantor's  tract,  went  into  possession  and  erected  buildings, 
but  did  not  reduce  the  part  purchased  by  him  by  survey  or 
other  means  to  certainty,  and  on  the  part  of  the  tract  retained 
by  the  grantor  a  forge,  dwelling-house,  grist  and  saw-mill,  and 
buildings  for  the  workmen  were  situated,  so  that  the  buildings 
of  the  grantee,  with  those  of  the  grantor,  might  appear  to  an 
observer  as  one  establishment,  it  was  held  that  the  grantee's 
possession  was  not  sufficient  to  charge  persons  with  notice.' 
"  At  best,"  said  Yeates,  J.,  "  the  possession  of  the  defendant  was 
of  a  mixed  nature.  His  pretensions  were  not  defined  by  marked 
boundaries  or  an  actual  survey.  If  one  inclining  to  purchase 
had  previously  viewed  the  premises,  he  would  have  seen  nothing 
but  what  usually  occurs,  where  forges,  grist  and  saw-mills  are 
carried  on,  outhouses  and  cabins  for  the  accommodation  of 
colliers  and  other  workmen.  "Without  such  conveniences,  those 
manufactories  could  not  be  carried  on.  The  defendant's  hold- 
ing under  such  circumstances  could  not  convey  the  same  infor- 
mation, nor  put  a  purchaser  upon  inquiry  in  the  same  manner, 
as  an  exclusive,  unmixed  possession  in  common  cases  might  rea- 

*  Hatch  V.  Bigelow,  39  111.  546.  On  this  point  the  court  said :  "  The  board 
erected  was  placed  on  the  lot  by  Kerfoot,  as  the  agent  of  Lushbaugh,  after 
the  purchase  by  the  latter.  It  is,  therefore,  to  be  regarded  as  placed  there 
by  Lushbaugh,  and  as  if  it  had  referred  persons  desiring  to  purchase  to 
himself." 

*  Randolph  v.  Meeks,  Mart.  &  Y.  58 ;  Macon  v.  Sheppard,  2  Humph.  335. 
»  Billington  v.  Welsh,  5  Binn.  129;  6  Am.  Dec.  406;  Pope  v.  Allen,  90 

N.  Y.  298. 
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sonably  seem  to  give."  ^  A  third  person  is  not  chargeable  with 
constructive  notice  of  an  unrecorded  deed,  where  the  grantor  and 
grantee  were  in  joint  possession  of  the  land  at  the  time  of  the 
execution  of  the  deed,  and  there  was  no  change  in  possession 
afterwards.^  In  a  word,  the  possession  must  be  actual,  visible, 
and  open.  It  must  not  be  equivocal  or  consistent  with  the  title 
shown  by  the  record.^ 

§  774.  Possession  continuous. — The  party  who  claims  that 
his  possession  was  notice  to  a  subsequent  purchaser,  must  show 
that  the  possession  was  continuous.  A  purchaser  is  not  com- 
pelled to  inquire  of  a  late  occupier  of  land  as  to  the  nature  of  his 
title.^  Where  a  purchaser  at  a  foreclosure  sale  ousts  the  tenant 
of  a  purchaser  from  the  premises  under  an  unrecorded  deed  and 
takes  possession  himself,  the  prior  possession  is  not  notice  of 
title  to  subsequent  purchasers  from  the  grantee  in  the  sheriff's 
deed  on  the  foreclosure  sale.^  "It  must  be  occupancy,  some- 
thing more  than  successive  and  occasional  entries  on  the  land. 
All  the  authorities  agree  that  possession  is  not  notice,  except 
during  its  continuance,  and  that  even  when  his  vendor  is  out  of 
possession,  a  vendee  is  not  bound  to  take  notice  of  the  antecedent 
possession  of  third  persons.  A  purchaser  is  bound  to  inquire 
only  of  those  on  the  land  at  the  time  of  his  purchase.  The 
authorities  are  equally  clear  that  to  be  effective  as  notice,  pos- 
session even  at  the  time  of  the  sale  must  be  distinct  and  une- 
quivocal. It  is  even  said  in  some  of  the  cases,  that  it  must  be 
actual,  and  of  such  a  nature  as  would  suffice  to  constitute  a 
disseisin  or  adverse  possession."  " 


1  In  Billington  v.  Welsh,  5  Binn.  135;    6  Am.  Dec.  406.    See,  also, 
Hanrick  v.  Thompson,  9  Ala.  409. 

*  McCarthy  v.  Nicrosi,  72  Ala.  332 ;  47  Am.  Rep.  418. 
»  Pope  V.  AUen,  90  N.  Y.  298. 

*  Campbell  v.  Brackenridge,  8  Blackf.  471 ;  Ehle  v.  Brown,  31  Wis.  405. 
See  Brown  v.  Volkening,  64  N.  Y.  76 ;  Hewes  v.  Wiswell,  8  Me.  94. 

s  Ehle  V.  Brown,  31  Wis.  405. 

«  Meehan  v.  Williams,  48  Pa.  St.  238, 240,  per  Strong,  J.,  and  cases  cited. 
And  see  as  to  rule  in  England,  Knight  v.  Bowyer,  2  De  Gex  &  J.  421 ;  23 
Beav.  609 ;  Jones  v.  Smith,  1  Hare,  43  ;  Miles  v.  Langley,  1  Buss.  <fe  M.  39 ; 
Holmes  v.  Powell,  8  De  Gex,  M.  &  G,  572 ;  Feilden  v.  Slater,  Law  R.  7  Eq. 
523 ;  Wilson  v.  Hart,  Law  R.  1  Ch.  463 ;  Parker  v.  Whyte,  1  Hem.  &  M, 
167  ;  Clements  v.  Welles,  Law  R.  1  Eq.  200 ;  35  Beav.  513. 
II.  Deeds. — 4. 
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§  775.  Tenant's  possession  as  notice  of  landlord's  title. — On 
the  question  of  whether  a  possession  by  a  tenant  is  notice  of  the 
title  of  the  landlord,  the  authorities  are  divided.  It  is  held  by 
what  we  consider  the  weight  of  authority  that  the  possession  of  a 
party  makes  it  obligatory  upon  a  purchaser  to  inquire  as  to  the 
rights  under  which  such  possession  is  taken  and  held,  and  charges 
such  purchaser  with  notice  of  all  the  facts  which  he  might  ascer- 
tain by  prosecuting  sucli  inquiry,  and  hence  such  possession  by  a 
tenant  is  notice  of  the  lessor^s  title.*  "  A  person  who  purchases 
an  estate  in  the  possession  of  another  than  his  vendor,  is  in 
equity,  that  is  in  good  faith,  bound  to  inquire  of  such  possessor 
what  riglit  he  has  in  the  estate.  If  he  fails  to  make  such  inquiry, 
which  ordinary  good  faith  requires  of  him,  equity  charges  him 
with  notice  of  all  the  facts  that  such  inquiry  would  disclose. 
Suppose  the  posssessor  is  a  tenant  holding  under  a  lease,  an 
inquiry  of  such  tenant  would  advise  the  purchaser,  not  only  of 
the  length  of  time  and  terms  of  tenancy,  but  also  of  the  landlord, 
and  hence  that  some  other  person  than  his  proposed  vendor, 
claimed  a  right  to  the  estate  and  was  holding  possession  thereof 
by  his  tenant.  Being  thus  advised,  equity  in  vindication  of 
ordinary  good  faith,  requires  him  to  ascertain  the  extent  of  right 
of  such  landlord  in  the  estate."  ^  While  this  is  the  rule  that  pre- 
vails in  the  majority  of  the  States,  it  is  in  conflict  with  the  Eng- 
lish decisions,  and  several  in  our  own  country.^ 

§  776.  Comments.  —  The  underlying  principle  on  which  the 
notice  arising  from  possession  is  based,  is  that  a  fact  is  presented 
to  the  purchaser's  attention,  which  if  he  is  acting  in  good  faith, 
is  sufficient  to  cause  him  to  pause  and  ascertain  to  what  title  that 

1  Cunningham  v.  Pattee,  99  Mass.  248  ;  Conlee  v.  JIcDowell,  15  Neb.  184 ; 
Edwards  v.  Thompson,  71  N.  C.  177 ;  Kerr  v.  Day,  14  Pa.  St'.  112  ;  O'Rourke 
V,  O'Connor,  39  Cal.  442 ;  Dickey  v.  Lyon,  19  Iowa,  544 ;  Sailor  v.  Hertzog, 
4  Whart.  259 ;  Thompson  v.  Pioche,  44  Cal.  508 ;  Pittman  v.  Gaty,  5  Gilm. 
186 ;  Nelson  v.  Wade,  21  Iowa,  49 ;  Sergeant  v.  IngersoU,  15  Pa.  St.  343 ; 
Morrison  v.  March,  4  Minn.  422 ;  The  Bank  v.  Flagg,  3  Barb.  Ch.  316 ;  Hood 
V.  Fahnestock,  1  Barr.  470 ;  The  Bank  v.  Godfrey,  23  111.  579 ;  Kerr  v.  Day, 
14  Pa.  St.  112  ;  Wright  v.  Wood,  23  Pa.  St.  120. 

»  Dickey  v.  Lyon,  19  Iowa,  544,  549,  per  Cole,  J.,  and  cases  cited. 

»  Hanbury  v.  Litchfield,  2  Mylne  <fe  K.  629 ;  Jones  v.  Smith,  1  Hare,  43 ; 
Bamhart  v.  Greenshields,  9  Moore  P.  C.  C.  36 ;  Beatie  v.  Butler,  21  Mo. 
313 ;  Flagg  v.  ISIann,  2  Sum.  486.  See,  also,  Veazie  v.  Parker,  23  Mo.  170 
And  see  Smith  v.  Miller,  63  Tex.  72. 
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fact  is  attributable.  He  should  satisfy  himself  as  to  the  extent 
of  the  claim  made  by  the  party  in  possession.  If  he  finds  that 
the  latter  is  holding  under  an  unrecorded  deed,  he  knows  that  he 
cannot  secure  a  valid  title.  If  the  person  in  possession  is  hold- 
ing as  a  tenant  of  one  who  has  an  unrecorded  deed,  this  fact  is 
as  easily  learned  as  if  the  tenant  was  himself  the  grantee  in  the 
unrecorded  deed.  The  landlord's  title  can  be  ascertained.  The 
purchaser  should  at  least  make  an  effort  to  ascertain  the  character 
of  the  title  of  the  party  in  possession.  If  he  does  not  make  the 
attempt,  he  must  suffer  the  consequences  of  his  negligence.  He 
is  chargeable  with  notice  of  all  that  a  proper  inquiry  would  have 
disclosed.  We  think  that  when  the  doctrine  of  notice  from  pos- 
session is  once  admitted,  the  possession  of  a  tenant  should  be 
notice  of  the  title  of  the  landlord. 

§  777.  An  inference  of  fact. — While  in  many  cases  expressions 
are  found  to  the  effect  that  possession  is  notice  itself,  yet  these 
seem  to  be  incorrect  statements  of  the  true  rule.  In  such  cases 
certain  facts  have  existed  which  the  court  considered  sufficient  to 
put  a  party  upon  inquiry,  and  having  failed  to  prosecute  it,  he  is 
chargeable  with  all  he  might  have  learned  if  he  had  commenced 
an  investigation  and  diligently  prosecuted  it.  There  can  be  little 
or  no  doubt  that  if  such  inquiry  had  been  properly  prosecuted, 
and  the  party  had  not  obtained  information  as  to  tha  true  title, 
he  would  not  be  held  charged  with  notice.  That  is,  the  notice 
given  by  possession  is  an  inference  of  fact.  The  correct  rule,  it 
seems  to  us,  is  stated  by  Mr.  Justice  Selden :  "  Possession  by  a 
third  person,  under  some  previous  title,  has  frequently  but  inaccu- 
rately been  said  to  amount  to  constructive  notice  to  a  purchaser 
of  the  nature  and  extent  of  such  prior  right.  Such  a  possession 
puts  the  purchaser  upon  inquiry,  and  makes  it  his  duty  to  pursue 
his  inquiries  with  diligence,  but  is  not  absolutely  conclusive  upon 
him;"  and  further,  "the  true  doctrine  on  this  subject  is,  that 
where  a  purchaser  has  knowledge  of  any  fact  sufficient  to  put 
him  on  inquiry  as  to  the  existence  of  some  right  or  title  in  conflict 
with  that  he  is  about  to  purchase,  he  is  presumed  either  to  have 
made  the  inquiry  and  ascertained  the  extent  of  such  prior  right, 
or  to  have  been  guilty  of  a  degree  of  negligence  equally  fatal  to 
his  claim,  to  be  considered  as  a  bona  fide  purchaser.     This  pre- 
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sumption,  however,  is  a  mere  inference  of  fact,  and  may  be 
repelled  by  proof  that  the  purchaser  failed  to  discover  the  prior 
right,  notwithstanding  the  exercise  of  proper  diligence  on  his 
j)art."  ^  Where  a  person  has  paid  the  full  consideration,  taken 
possession  and  erected  permanent  and  valuable  improvements,  he 
has  a  perfect  equitable  title,  and  in  a  suit  by  a  subsequent  pur- 
chaser for  possession,  the  prior  purchaser  may  set  up  his  equi- 
table title  by  way  of  cross-complaint  and  obtain  a  decree  to  quiet 
his  title.2 

§  778.  Notice  to  an  agent.  —  The  law  implies  to  the  princi- 
pal such  notice  as  the  agent  acquires  as  to  the  state  of  the  title, 
when  engaged  in  negotiations  for  the  purchase  of  the  property.* 

1  In  wniiamson  v.  Brown,  15  N.  Y.  354.  In  Rogers  v.  Jones,  8  N.  H. 
264,  270,  Mr.  Justice  Parker,  in  delivering  the  opinion  of  tho  court,  said : 
"  Possession  is  by  no  means  conclusive  evidnnco  of  the  existence  of  a  title 
in  tho  party  in  possession.  It  may  be  prima  facie  evidence  of  title,  and  is 
in  general  a  sufficient  notice  to  put  a  third  person  on  inquiry  (4  N.  H.  266, 
Colby  V.  Kenniston ;  IG  Ves.  254,  Daniels  v.  Davison ;  1  Mer.  283,  Allen  v. 
Anthony),  and  to  charge  him  constructively  with  notice  of  an  existing  title 
under  which  tho  tenant  entered  if  he  neglects  it.  But  being  a  notice  which 
puts  a  party  on  inquiry  merely,  it  is  not,  as  wo  have  seen,  necessarily  con- 
structive notice.  If  the  demandant  had  inquired  of  the  tenant  whether  he 
held  a  deed,  and  been  told  ho  had  none,  it  would  be  very  preposterous  to 
say  that  ho  was,  notwithstanding,  to  be  charged  with  constructive  notice  of 
the  deed  to  the  wife,  because  she  also  lived  on  the  land,  and  ho  had  not 
inquired  of  lior.  Were  this  otherwise,  an  owner  who  was  in  possession 
would  have  an  absolute  exemption  from  the  provisions  of  the  registry  act, 
his  possession  amounting  to  constructive  notice,  or  in  other  words,  to  con- 
clusive evidence  of  notice  of  his  title."  See,  also,  Fair  v.  Stevenot,  29  Cal. 
486  ;  Kerr  v.  Day,  14  Pa.  St.  112 ;  Whitbread  v.  Jordan,  1  Younge  &  C.  303 ; 
Thompson  v.  Pioche,  44  Cal.  508  ;  Flagg  v.  Mann,  2  Sum.  486. 

*  Barnes  r.  Union  School  Township,  91  Ind.  301. 

»  Meier  v.  Blumo,  80  Mo.  179;  Bank  of  U.  S.  v.  Davis,  2  Hill,  451 ;  Wil- 
liamson V.  Brown,  15  N.  Y.  354,  359 ;  Josepthal  v.  Ilcyman,  2  Abb.  N.  C. 
22 ;  Hovey  v.  Blanchard,  13  N.  H.  145  ;  Walker  v.  Schreiber,  47  Iowa,  529 ; 
Ames  V.  N.  Y.  Ins.  Co.  14  N.  Y.  253 ;  First  National  Bank  of  Milford  v. 
Town  of  Milford,  30  Conn.  93;  Farrington  v.  Woodward,  82  Pa.  St.  259; 
Westervelt  v.  HalT,  2  Sand.  Ch.  98  ;  Holden  v.  N.  Y.  &  Erie  Bank,  72  N.  Y. 
86 ;  Allen  v.  Poole,  54  Miss.  323 ;  Fuller  v.  Bennett,  2  Hare,  394  ;  Boursot  v. 
Savage,  Law  R.  2  Eq.  134 ;  Rickards  v.  Gledstanes,  3  Gifif.  298.  See,  also, 
Owens  V.  Roberts,  36  Wis.  258 ;  Ward  v.  Warren,  82  N.  Y.  265 ;  Suit  v. 
V.  Woodhall,  113  Mass.  391 ;  Jones  v.  Bamford,  21  Iowa,  217 ;  Smith  v. 
Denton,  42  Iowa,  48;  Tagg  v.  Tennessee  National  Bank,  9  Heisk.  479; 
Jackson  v.  Leek,  19  Wend.  339 ;  Myers  v.  Ross,  3  Head,  59 ;  Saffron  etc. 
Soc.  V.  Rayner,  Law  R.  14  Ch.  D.  400 ;  Atterbury  v.  Wallis,  8  De  Gex,  M. 
&  G.  454 ;  Dryden  v.  Frost,  3  Mylne  &  C  670 ;  Sheldon  v.  Cox,  2  Eden, 
224 ;  TunstaU  v.  Trappes,  3  Sim.  301. 
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The  notice  to  bind  the  principal  must  be  given  in  the  same  trans- 
action in  which  the  agent  is  employed  by  the  principal.^  If  a 
person,  while  a  director  of  a  corporation,  executes  a  deed  of  land 
which  he  owns,  and  subsequently  makes  a  mortgage  to  the  cor- 
poration, the  latter  is  not  charged  with  constructive  notice  of 
such  prior  deed.  In  the  proceedings  connected  with  the  mort- 
gage, the  director  deals  with  the  corporation  as  a  third  party. 
His  acts  in  this  matter  are  against  the  corporation,  and  for  him- 
self alone.^  If  before  the  commencement  of  the  agency  the  agent 
had  notice  of  an  unrecorded  lien  on  a  piece  of  real  property,  and 
his  principal  afterwards  takes  a  deed  of  it,  it  requires  very  strong 
evidence  to  show  that  at  the  time  of  the  execution  of  the  deed  or 
of  the  purchase  the  agent  remembered  the  reception  of  such 
notice  to  charge  the  principal  with  the  notice  of  the  agent.' 

§  779.  Matter  material  to  the  transaction.  —  To  affect  the 
principal  with  the  notice  received  by  the  agent,  the  notice  must 
be  of  some  fact  material  to  the  transaction.  If  the  authority  of 
the  agent  is  confined  to  obtaining  the  execution  of  the  deed,  the 
notice  of  the  agent  is  not  imputable  to  the  principal,^  A 
grantor  took  a  mortgage  from  his  grantee  to  secure  the  payment 
of  the  purchase  money,  and  intrusted  it  to  the  grantee  to  have 
it  recorded.     Before   depositing   the   mortgage  for  record,  the 

1  New  York  Central  Ins.  Co.  v.  National  Ins,  Co.  20  Barb.  468 ;  War- 
rick V.  Warrick,  3  Atk.  291 ;  Fuller  v.  Bennett,  2  Hare,  404.  See,  also, 
McCormick  ?;.  Wheeler,  36  111.  114 ;  Howard  Ins.  Co.  v.  Halsey,  8  N.  Y. 
271 ;  Houseman  v.  Girard  etc.  Assoc.  81  Pa.  St.  256 ;  Weiser  v.  Dennison, 
10  N.  Y.  68;  61  Am.  Dec.  731 ;  North  River  Bank  v.  Aymar,  3  Hill,  262; 
Blumenthal  v.  Brainerd,  38  Vt.  402 ;  Roach  v.  Karr,  18  Kan.  529 ;  Finch  v. 
Shaw,  19  Beav.  500;  Wyllie  v.  Pollen,  3  De  Gex,  J.  &  S.  596;  Banco  de 
Lima  v.  Anglo-Peruvian  Bank,  Law  Ft.  8  Ch.  D.  160 ;  Lloyd  v.  Attwood,  3 
De  Gex  &  J.  614 ;  Worsley  v.  Earl  of  Scarborough,  3  Atk.  392. 

2  La  Farge  Fire  Ins.  Co.  v.  Bell,  22  Barb.  54.  See,  also,  Winchester  v. 
Susquehanna  R.  R.  4  Md.  231 ;  Barnes  v.  Trenton  Gas  Light  Co.  27  N.  J. 
Eq.  33.  In  the  latter  case  the  court  said :  "  His  interest  is  opposed  to  theirs, 
and  the  presumption  is,  not  that  he  will  communicate  his  knowledge  of 
any  secret  infirmity  of  the  title  to  tlie  corporation,  but  that  he  will  conceal 
it.  Where  an  oflBcer  of  a  corporation  is  tlius  dealing  with  tliem,  in  his 
own  interest  opposed  to  theirs,  he  must  be  held  not  to  represent  them  in 
the  transaction  so  as  to  charge  them  ^vith  the  knowledge  he  may  possess, 
but  which  he  has  not  communicated  to  them,  and  which  they  do  not 
otherwise  possess,  of  facts  derogatory  to  the  title  he  conveys." 

3  Morrison  v.  Bausemer,  32  Gratt.  225. 
*  WyUie  v.  PoUen,  32  Law  J.  N.  S.  782. 
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grantee  and  mortgagor  sold  the  land  to  a  bona  fide  purchaser, 
by  a  written  executory  contract.  Such  purchaser  paid  the 
grantee  a  full  and  valuable  consideration,  and  had  no  notice 
whatever  of  the  rights  of  the  mortgagee.  The  mortgage  was 
recorded  before  the  mortgagee  had  any  notice  of  the  rights  of 
the  contract  purchaser,  and  before  the  latter  had  acquired  the 
legal  title  or  had  taken  actual  notorious  possession.  The  mort- 
gagee was  held  to  have  the  priority  of  right.^  The  notice  must 
be  received  by  the  agent,  M'hile  acting  as  such,  during  the  course 
of  his  actual  employment.^  The  rule  that  the  principal  is  bound 
by  notice  to  his  agent  is  not  altered  by  the  fact  that  the  agent  is 
unable  to  read  or  write.^ 

§  780.  Agent  for  both  parties.  —  When  both  the  grantor  and 
grantee  employ  the  same  agent  or  attorney,  the  knowledge  that 
he  acquires  during  the  continuance  of  his  agency  is  the  knowl- 
edge of  both  parties.'*  A  solicitor  induced  a  client  to  take  a 
mortgage  upon  certain  lauds,  and  afterwards  induced  another 
client  to  take  a  mortgage  also  on  the  same  land.  The  solicitor 
did  not  inform  the  second  mortgagee  of  the  first  mortgage.  The 
second  mortgage  was  first  registered.  But  it  was  held  that  the 
second  mortgagee  must  be  considered  as  having  had  through 
the  solicitor  notice  of  the  first  mortgage,  and  did  not  obtain 
precedence  by  priority  of  registration.^ 

1  Anketel  v.  Converse,  17  Ohio  St.  11.  See  Hoppock  v.  Johnson,  14 
Wis.  303. 

"  McCormick  v.  Wheeler,  3G  111.  114 ;  Smith  v.  Denton,  42  Iowa,  48 ; 
May  V.  Borel,  12  Cal.  91 ;  Clark  v.  Fuller,  39  Conn.  238 ;  Weisser  v.  Deni- 
son,  10  N.  Y.  68 ;  61  Am.  Dec.  731 ;  Russell  v.  Sweezey,  22  Mich.  235  ;  Fry 
V.  Shehee,  55  Ga.  208  ;  Jones  v.  Bamford,  21  Iowa,  217 ;  Hodgkins  v.  Mont- 
gomery Co.  Ins.  Co.  34  Barb.  213 ;  Pepper  v.  George,  51  Ala.  190 ;  Spadono  v. 
Manvel,  2  Daly,  263 ;  N.  Y.  Cent.  Ins.  Co.  v.  Nat.  Protect.  Ins.  Co.  20  Barb. 
468  ;  Saffron  etc.  Soc.  v.  Eayner,  Law  R.  14  Ch.  D.  406 ;  Dryden  v.  Frost,  3 
Mylne  &  C.  670;  Wilde  v.  Gibson,  1  n.  L.  Cas.  605;  Roach  v.  Karr,  18 
Kan.  529  ;  Tucker  v.  Tilton,  55  N.  II.  223. 

»  Meier  v.  Blume,  80  Mo.  179. 

*  Losey  v.  Simpson,  11  N.  J.  Eq.  346;  Fuller  v.  Bennett,  2  Hare,  403; 
Brotherton  v.  Hatt,  2  Vern.  574;  Hargreaves  v.  Rothwell,  1  Keen,  154. 
See,  also,  Dryden  v.  Frost,  3  Mylne  &  C.  670;  Majoribanks  v.  Hovenden, 
Dru.  11 ;  Tucker  v.  HenzUl,  4  Irish  Ch.  Rep.  513 ;  Sheldon  v.  Cox,  2  Eden, 
224 ;  TAveedale  v.  Tweedale,  23  Beav.  341. 

5  Rolland  v.  Hart,  Law  R.  6  Ch.  678.  See,  also,  Boursot  v.  Savage,  Law 
B.  2  Eq.  134. 
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§  781.  Fraud  of  agent.  —  The  law  presumes  that  the  agent 
will  acquaint  his  principal  with  such  information  as  he  acquires 
in  the  course  of  the  transaction  in  which  he  is  employed.  But 
where  the  agent  intends  to  commit  a  fraud  for  his  own  benefit, 
this  presumption,  of  course,  can  no  longer  prevail.  In  such  a 
case  it  is  essential  in  order  that  the  agent  may  carry  out  his 
fraudulent  design  that  he  should  conceal  the  real  facts  from  his 
principal.  A  contrary  presumption,  where  the  agent  has  been 
guilty  of  fraud,  naturally  arises,  that  no  communication  has  been 
made  to  the  principal  by  the  agent  of  the  facts  which  he  has 
learned  during  his  agency.  Therefore,  in  case  of  the  agent's 
fraud  the  principal  is  not  affected  with  notice  to  the  agent.^ 

§  782.  Notice  to  a  partner. — "Where  a  person  has  actual 
notice  of  a  prior  deed,  and  with  his  partners  purchases  the  same 
land,  his  partners  in  the  purchase  are  affected  with  the  same 
notice,  although  at  the  time  they  knew  nothing  of  such  pur- 
chase. The  purchaser  by  taking  a  deed  in  the  name  of  his 
associates  is  regarded  as  having  acted  as  their  agent.  Notice  to 
him,  therefore,  is  equivalent  to  notice  to  them.  "It  Avould 
indeed  be  singular,  if  the  legal  effect  of  notice  could  be  obviated 
by  so  easy  a  subterfuge  as  the  insertion  of  the  names  of  other 
parties  in  the  conveyance."^ 

§  783.  Consnlting  attorney. — If  a  person  before  making  a 
purchase  of  a  piece  of  land  consults  with  an  attorney  for  the 
purpose  of  having  him  examine  the  records,  to  see  what  convey- 


1  Cave  V.  Cave,  Law  R.  15  Ch.  639  ;  Frail  v.  Ellis,  16  Beav.  350  ;  Kennedy 
V.  Green,  3  Mylne  &  K.  G99;  In  re  European  Bank,  Law  R,  5  Cb.  358; 
Waldy  V.  Gray,  Law  R.  20  Eq.  238,  251 ;  Hiorns  v.  Holtom,  16  Beav.  259; 
Ogilvie  V.  Jeaffreson,  2  Gi£f.  353  ;  Winchester  v.  Susquehanna  R.  R.  4  Md. 
231 ;  Fulton  Bank  v.  N.  Y.  &  Sharon  C.  Co.  4  Paige,  127  ;  Hope  Fire  Ins. 
Co.  V.  Canibrelling,  1  Hun,  493 ;  Barnes  v.  Trenton  Gas  Co.  27  N.  J. 
Eq.  (12  Green,  C.  E.)  33 ;  McCormick  v.  Wheeler,  36  111.  114 ;  Rolland  v. 
Hart,  Law  R.  6  Ch.  678 ;  Thompson  v.  Cartwright,  2  De  Gex,  J.  &  S.  10 ; 
Greenslade  v.  Dare,  20  Beav.  284 ;  Spencer  v.  Topham,  2  Jur.  N.  S.  865 ; 
Hewitt  V.  Loosemoore,  9  Hare,  449  ;  Robinson  v.  Briggs,  1  Smale  &  G.  188. 
But  the  fraud  must  be  independent  in  its  character  so  that  concealment 
was  essential  to  its  success.  Every  concealment  is  not  a  fraud :  Atterbury 
V.  Walles,  8  De  Gex,  M.  &  G.  454 ;  Rolland  v.  Hart,  Law  R.  6  Ch.  678 ; 
Boursot  V.  Savage,  Law  R.  2  Eq.  134. 

«  Stanley  v.  Green,  12  Cal.  148.    See  Wise  v.  Tripp,  13  Me.  9. 
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ances  were  of  record,  lie  is  uot  cliargcable  ^vith  all  the  knowledge 
which  the  attorney  may  possess  concerning  the  matter  about 
which  such  purchaser  has  consulted  him.^ 

§  784.  Notice  to  trustee.  —  WMere  a  person  is  to  act  as  trustee 
by  an  agreement  between  the  grantor  and  cestui  que  bnist,  and 
the  trustee  has  notice  of  the  fraudulent  intent  with  which  the 
grantor  executed  the  deed  of  conveyance  wherein  he  is  named 
as  trustee,  the  cestui  que  trust  is  affected  with  the  notice  in  this 
respect  possessed  by  the  trustee.^ 

§  785.  Agent  to  examine  title. — One  person  relied  upon 
another  to  take  a  mortgage,  and  to  see  that  the  title  was  perfect. 
It  was  held  that  the  former  to  this  extent  made  the  latter  his 
agent,  and  that  he  was  chargeable  with  the  agent's  knowledge  of 
a  pre-existing  mortgage.' 

§  786.  Advertisement  of  sale. — A  notice  stating  that  certain 
property  is  for  sale  may  be  as  effectual  for  the  purpose  of  giving 
notice  as  a  statement  from  the  owner  himself.  The  agent  of  a 
person  claiming  title  to  a  piece  of  property  put  upon  the  premises 
a  board  on  which  was  printed :  "  For  sale  by  S.  H.  Kerfoot  & 
Co.,  48  Clark  Street."  A  creditor  whose  judgment  lien  accrued 
while  this  notice  remained  posted,  was  held  to  be  notified  of  the 
interest  of  the  party  claiming  title.  The  extent  and  character 
of  the  title  could  have  been  ascertained  upon  inquiry  of  the 
agents,  and  the  judgment  creditor  therefore  could  not  be  regarded 
a  bona  fide  purchaser.'* 

I  Meiiley  v.  Zeigler,  23  Tex.  88. 
»  Pope  V.  Pope,  40  Miss.  51G. 

*  Sowler  V.  Day,  58  Iowa,  252. 

*  Hatch  V.  Bigelow,  39  111.  546.  The  court,  per  Mr.  Justice  Breese,  said : 
"A  purchaser  is  held  affected  with  notice  of  all  that  is  patent  on  an 
examination  of  the  premises  ho  is  about  to  buy.  Is  not,  then,  this  adver- 
tising board  to  be  regarded  in  precisely  the  same  light  as  if  a  subsequent 
purchaser  had  been  informed  in  writing  that  Kerfoot  claimed  the  right  to 
sell  the  lot,  and  therefore  claimed  some  title  or  interest  in  it?  And  does 
not  such  notice  put  the  purchaser  upon  inquiry  as  to  that  interest,  what- 
ever it  may  be,  and  whether  held  by  Kerfoot,  in  his  own  right,  or  as  agent 
of  another  ?  A  prudent  man  would  have  gone  to  Kerfoot,  whose  place  of 
business  is  given,  and  ascertained  the  nature  of  his  claim  before  complet- 
ing a  purchase." 
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§  787.  Resale  by  vendor. — Where  a  contract  for  the  sale  of 
real  estate  is  made,  aud  the  vendor  professing  to  act  as  the  agent 
of  the  original  vendee  under  verbal  authority,  and  that  of  letters 
subsequently  written,  resells  the  premises,  and  executes  a  deed 
therefor  to  a  second  purchaser,  the  letters  must  be  looked  to  as 
the  only  proper  and  valid  source  of  authority.  If  these  letters 
do  not  in  fact  authorize  such  resale  and  conveyance,  and  the 
purchaser  is  aware  of  the  contents  of  such  letters,  and  of  the 
terms  of  the  original  contract,  he  is  not  a  bona  fide  purchaser 
without  notice.  "  In  such  case,  he  is  to  be  treated  as  a  trustee 
of  the  first  vendee ;  he  stands  upon  the  same  equity  as  his  vendor, 
and  will  be  decreed  to  convey  in  the  same  manner  as  the  original 
vendor  under  whom  he  claims."  ^ 

§  788.  Doctrine  of  lis  pendens.  —  "It  is  the  manifest  policy 
of  the  law  that  there  should  be  an  end  to  litigation,  but  this 
manifest  policy  would  be  easily  thwarted  if,  during  the  pend- 
ency of  suit,  a  stranger  to  the  suit  could,  by  purchase  from  one 
of  the  suitors,  acquire  new  and  independent  rights — rights 
unaffected  by  and  not  subject  to  the  litigation  then  in  progress."^ 
Hence  arises  the  doctrine  of  Us  pendens.  During  the  pendency 
of  a  suit  neither  party  should  be  permitted  to  convey  the  prop- 
erty in  controversy  so  as  injuriously  to  affect  the  rights  of  his 
adversary.  It  is  sometimes  said  that  the  rules  as  to  the  effect 
of  a  pending  suit  are  founded  upon  the  doctrine  of  constructive 
notice,  but  the  better  view  seems  to  be  that  these  rules  rest 
rather  on  grounds  of  public  policy.  "  It  is  obvious  that  there 
must  be  cases  to  which  the  doctrine  should  apply;  otherwise 
the  ends  of  justice  might  be  defeated;  the  decrees  of  the  court 
would  be  evaded,  aud  the  party  having  the  strongest  induce- 
ment to  prolong  litigation  would  not  unfrequently  find  it  in  his 
power  to  do  so  to  an  unlimited  extent.  It  is  a  rule  founded 
upon  a  great  public  policy."  ^  "  The  doctrine  of  lis  j^endens  is 
not,  as  I  conceive  founded  upon  any  of  the  peculiar  tenets  of 
a  court  of  equity  as  to  implied  or  constructive  notice.  It  is,  as 
I  think,  a  doctrine  common  to  the  courts,  both  of  law  and  of 

»  Smoot  V.  Rea,  19  Md.  398,  412. 

*  Real  Estate  Savings  Inst.  v.  Collonious,  63  Mo.  290,  294. 

3  Norton  v.  Birge,  35  Conn.  250,  258,  per  Carpenter,  J. 
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equity,  and  rests,  as  I  apprehend,  upon  this  foundation,  that  it 
would  plainly  be  impossible  that  any  action  or  suit  could  be 
brought  to  a  successful  termination,  if  alienations  pendente  lite 
were  permitted  to  prevail.  The  plaintiff  would  be  liable  in 
every  case  to  be  defeated  by  the  defendants  alienating  before 
the  judgment  or  decree,  and  would  be  driven  to  commence  his 
proceedings  de  novo,  subject  again  to  be  defeated  by  the  same 
course  of  proceeding,"^  Aside  from  any  statutory  provision, 
the  doctrine  of  Us  pendens  is  everywhere  recognized.^  The  oper- 
ation of  a  lis  pendens  extends  also  to  the  grantee  of  a  grantee.' 

§  789.    Alienation  void  as  against  judgment. — If  a  defend- 
ant were  allowed  to  execute  an  effectual  and  operative  deed  of  the 

»  Bellamy  v.  Sabine,  1  De  Gex  &  J.  566,  584,  per  Lord  Justice  Turner. 

'  Murray  v.  Finster,  2  Johns.  Ch.  155;  Murray  v.  Ballou,  1  Johns.  Ch. 
566 ;  Murray  v.  Lylburn,  2  Johns.  Ch.  441 ;  Hopkins  v.  McLaren,  4  Cowen, 
667 ;  Gossom  v.  Donaldson,  18  Mon.  B.  230 ;  68  Am.  Dec.  723 ;  Green  v. 
White,  7  Blackf.  242 ;  Kern  v.  Hazlerigg,  11  Ind.  443 ;  71  Am.  Dec.  360 ; 
Ashley  v.  Cunningham,  16  Ark.  168;  Jackson  v.  Andrews,  7  Wend.  152; 
Seabrook  v.  Brady,  47  Ga.  650 ;  Sedgwick  v.  Cleveland,  7  Paige,  287  ;  Cook 
V.  Mancius,  5  Johns.  Ch.  89 ;  Turner  v.  Babb,  60  Mo,  312 ;  Van  Hook  v. 
Throckmorton,  8  Paige,  33  ;  Harrington  v.  Slade,  22  Barb.  161 ;  McGregor 
V.  McGregor,  21  Iowa,  441 ;  Cooley  v.  Brayton,  16  Iowa,  10 ;  Loomis  v.  Riley, 
24  111.  307  ;  Whiting  v.  Beebe,  7  Eng.  421 ;  White  v.  Carpenter,  2  Paige,  217 ; 
Griffitli  V.  Griffith,  1  Hofif.  Ch.  153  ;  Chapman  v.  West,  17  N.  Y.  125  ;  Pratt 
V.  Hoag,  5  Duer,  631 ;  Borrowscale  v.  Tuttle,  5  Allen,  377 ;  Hersey  v.  Tur- 
bett,  27  Pa.  St.  418 ;  Tredway  v.  McDonald,  51  Iowa,  663 ;  Culpepper  v. 
Aston,  2  Ch.  Cas.  115 ;  Garth  v.  Ward,  2  Atk.  174 ;  Roberts  v.  Fleming,  53 
ni.  196  ;  Gilman  v.  Hamilton,  16  111.  225  ;  Jackson  v.  Warren,  32  111.  331 ; 
Truitt  V.  Truitt,  38  Ind.  16;  Preston  v.  Tubbin,  1  Vern.  286;  Higgins  v. 
Shaw,  2  Dru.  &  War.  356 ;  Patterson  v.  Brown,  32  N.  Y.  81 ;  Mitchell  v. 
Smith,  53  N.  Y.  413  ;  O'Reilly  v.  Nicholson,  45  Mo.  160,;  Tharpe  v.  Dunlap, 
4  Heisk.  674 ;  Blanchard  v.  Ware,  43  Iowa,  530 ;  Holman  v.  Patterson's 
Heirs,  29  Ark.  357  ;  Sorrell  v.  Carpenter,  2  P.  Wms.  482 ;  Worsley  v.  Earl 
of  Scarborough,  3  Atk.  392;  Brundage  v.  Biggs,  25  Ohio  St.  652;  Hayden 
V.  Bucklin,  9  Paige,  512;  Haven  v.  Adams,  8  Allen,  363;  McPherson  v. 
Housel,  2  Beas.  299 ;  Tongue  v.  Morton,  0  Har.  &  J.  21 ;  Ashley  v.  Cun- 
ningham, 10  Ark.  168 ;  Edw-ards  v.  Banksmith,  35  Ga.  213 ;  Choudron  v. 
Magee,  8  Ala.  570;  Knowles  v.  Rablin,  20  Iowa,  101;  Leitch  v.  Wells,  48 
N.  Y.  585  ;  Ayrault  v.  Murphy,  54  N.  Y.  202 ;  Salisbury  v.  Morss,  7  Lans. 
359 ;  Jackson  v.  Losee,  4  Sand.  Ch.  381 ;  Long  v.  Neville,  29  Cal.  135  ;  Parks 
V.  Jackson,  11  Wend.  442 ;  25  Am.  Dec.  656  ;  Jackson  v.  Andrews,  7  Wend. 
152;  Wattson  v.  Dowling,  26  Cal.  124;  Tyler  v.  Thomas,  25  Beav.  47; 
Young  V.  Guy,  23  Hun,  1 ;  Newman  v.  Chapman,  2  Rand.  93 ;  14  Am.  Dec. 
766 ;  Lawrence  v.  Conklin,  17  Hun,  228 ;  Allen  v.  Poole,  54  Miss.  323 ; 
Center  v.  Planters'  and  Mercliants'  Bank,  22  Ala.  743. 

'  Norton  v.  Birge,  35  Conn.  250.    But  see  French  v.  Loyal  Co.  5  Leigh,  627. 
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land  in  controversy  during  the  pendency  of  a  suit  affecting  its 
title,  a  judgment  in  favor  of  the  plaintiff  would  be  of  little  or  no 
value.  A  deed  under  these  circumstances,  though  good  between 
the  parties  themselves,  can  have  no  effect  as  against  a  judgment 
or  decree  that  may  be  ultimately  rendered  in  such  suit.^  "  The 
principle  that  the  purchaser  of  the  subject-matter  of  a  suit 
pendente  lite  acquires  no  interest  as  against  the  plaintiff's  title, 
whether  legal  or  equitable,  is  too  well  established  to  be  now 
questioned.  Such  sale  as  against  the  plaintiff  is  considered  a 
nullity,  and  he  is  not  bound  to  take  any  notice  of  it.  The  decree 
of  the  court  binds  the  property  in  the  hands  of  such  purchaser, 
although  he  is  no  party  to  the  suit,  and  paid  a  full  price  for  it, 
and  had  in  fact  no  notice  of  the  pendency  of  the  suit,  or  the 
claim  of  the  plaintiff.  He  is  chargeable  with  constructive  notice 
of  the  pendency  of  such  suit,  so  as  to  render  his  interest  in  the 
subject  of  it  liable  to  its  event.  This  rule  may  sometimes  pro- 
duce individual  hardship  in  its  application  to  a  purchaser,  for  a 
full  consideration,  and  without  actual  notice ;  but  if  it  were  not 
adopted  and  adhered  to,  there  would  be  no  end  to  any  suit.  The 
justice  of  the  court  would  be  wholly  evaded  by  aliening  the 
lands  after  subpoena  served  and  the  suitor  subjected  to  great 
delay,  expense,  and  inconvenience,  without  any  certainty  of  at 
last  securing  his  interest.  It  is  for  these  reasons — reasons 
founded  on  public  utility  and  general  convenience — that  the 
courts  of  equity  of  England,  and  of  the  United  States,  whenever 
the  question  has  been  made,  have  uniformly  held  that  he  who 
purchases  during  the  pendency  of  a  suit,  is  chargeable  with  con- 
structive notice  of  the  rights  of  the  parties  litigant,  and  bound 
by  the  decision  that  may  be  made -against  the  person  from  whom 
he  derives  title."  ^ 

1  Calderwood  v.  Tevis,  23  Cal.  335 ;  Sharp  v.  Lumley,  34  Cal.  611 ;  Mont- 
gomftry  v.  Byers,  21  Cal.  107 ;  Horn  v.  Jones,  28  Cal.  194 ;  Whiteside  v. 
Haselton,  110  U.  S.  296;  Snowman  v.  Harford,  62  Me.  434;  Lee  v.  Salinas, 
15  Tex.  495 ;  Bayer  v.  Cockerill,  3  Kan.  282 ;  Copenheaver  v.  Huffaker,  6 
Mon.  B.  18  ;  Galbreath  v.  Estes,  33  Ark.  599 ;  Jackson  v.  Andrews,  7  Wend. 
152 ;  22  Am.  Dec.  574  ;  Shotwell  v.  Lawson,  30  Miss.  27  ;  64  Am.  Dec.  145 ; 
Hurlbutt  V.  Bultenop,  27  Cal.  50 :  Tilton  v.  Cofield,  93  U.  S.  163 ;  Jackson 
V.  Warren,  32  III.  331 ;  Meux  v.  Anthony,  6  Eng.  411 ;  Walden  v.  Bodley'a 
Heirs,  9  How.  34 ;  Inloe's  Lessee  v.  Harvey,  11  Md.  519 ;  Gregory  v. 
Haynes,  13  Cal.  594 ;  Haynes  v.  Calderwood,  23  Cal.  409 ;  Curtis  v.  Sutter, 
15  Cal.  263. 

'  Heirs  of  Ludlow  v.  Kidd's  Exrs.  3  Ohio,  541,  542,  per  Sherman,  J. 
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§  790.  Subject  continued.  —  If  while  an  action  for  the  fore- 
closure of  a  mortgage  is  pending,  a  person  with  notice  of  the 
suit  takes  a  deed  of  a  portion  or  of  the  whole  of  the  mortgaged 
premises,  a  purchaser  under  the  decree  has  the  same  right  to  the 
issuance  of  a  writ  of  assistance  against  such  grantee  as  he  has 
against  the  grantor.^  Where  a  person  purchases  a  piece  of  land 
at  a  sale  under  a  decree  of  foreclosure,  he  is  chargeable  with 
notice  of  the  rights  of  the  plaintiff  in  another  suit  for  the  fore- 
closure of  another  mortgage  on  the  same  premises,  and  is  bound 
by  the  decree  rendered  subsequently  in  the  second  suit,  although 
he  is  not  made  a  party  to  it.^  One  who  purchases  the  land 
pending  the  litigation  from  one  of  the  parties  to  the  suit,  and 
claiming  under  his  deed  alone,  is  as  much  bound  as  his  grantor.* 

§  791.  Grantee  of  party  to  partition  snit. — Where  a  suit  for 
partition  is  pending,  a  person  Avho  takes  a  deed  from  one  of  the 
parties  to  such  suit  for  his  interest  in  the  land,  acquires  a  title 
or  interest  in  the  premises,  subject  to  such  decree  as  may  be 
finally  rendered.  The  grantee  by  such  purchase  pendente  lite 
becomes  a  party  to  the  suit,  whether  he  is  a  party  to  the  record 
or  not.  It  follows  that  whatever  portion  of  the  common  prop- 
erty may  be  set  off  in  severalty  to  his  grantor,  inures  to  the 
grantee's  benefit.  So,  if  during  the  pendency  of  such  a  suit  for 
partition,  a  mortgage  be  made  on  an  undivided  interest  of  a 
tenant  in  common,  the  mortgage,  after  partition  is  made,  is  con- 
fined to  the  interest  awarded  to  the  tenant  in  common  who 
executed  the  mortgage.*  An  action  was  brought  against  a  pur- 
chaser at  a  partition  sale  to  set  aside  the  sale  on  account  of  fraud. 
The  decision  of  the  lower  court  was  in  favor  of  the  defendant, 


>  Montgomery  w.  Byers,  21  Cal.  107 ;  Montgomery  v.  Middlemiss,  21  Cal. 
103.  See,  also,  Walker  v.  Douglas,  89  111.  425 ;  Barelli  v.  Delassus,  16  La. 
An.  2S0 ;  Boulden  v.  Lanahan,  29  Md.  200 ;  Masson  v.  Saloy,  12  La.  An. 
776 ;  Youngman  v.  Elmira  R.  R.  Co.  G5  Pa.  St.  278. 

'  Cooley  V.  Brayton,  16  Iowa,  10.  And  that  purchasers  at  execution 
sales  are  aflfected  by  the  notice  of  a  lis  pendens,  see,  also,  Hart  v.  Marshall, 
4  Minn.  294 ;  HaU  v.  Jack,  32  Md.  253 ;  Fish  v.  Ravesies,  32  Ala.  451 ; 
Crooker  v.  Crooker,  57  Me.  395 ;  Hersey  v.  Turbett,  27  Pa.  St.  418 ;  McPher- 
son  V.  Housel,  2  Beasl.  299 ;  Steele  v.  Taylor,  1  Minn.  274 ;  Berry  v.  Whitaker, 
58  Me.  422. 

»  Welton  V.  Cook,  61  Cal.  481. 

*  Loomis  V.  Riley,  24  111.  307. 
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but  on  appeal  the  decision  was  reversedj  and  after  the  reversal 
the  defendant  executed  a  deed  of  trust  upon  the  land  involved 
in  the  suit.  A  few  days  after  the  time  the  deed  bore  date,  the 
cause  was  remanded,  the  prior  sale  canceled,  and  the  property 
resold.  It  was  held  that  one  who  derived  title  under  the  deed 
of  trust  -took  with  notice  of  the  lis  pendens,  and  could  not  main- 
tain ejectment  against  the  person  purchasing  at  the  second 
judicial  sale.^  A  purchaser  at  a  tax  sale  obtained  a  decree  by 
default  quieting  his  title  against  one  who  had  in  fact  previously 
conveyed  the  land,  but  the  deed  of  the  grantee  had  not  been 
recorded  and  the  grantee  was  not  made  a  party.  The  decree 
was  held  not  to  bind  the  grantee,  and  his  neglect  to  record  the 
deed  could  not  affect  him.^ 

§  792.  Purcliaser  from  person  not  a  party  to  the  suit. — A  per- 
son who  purchases  a  tract  of  land  from  one  who  is  not  a  party  to 
the  suit  affecting  it,  or  a  privy  to  such  party,  is  not  charged  with 
constructive  notice  of  the  lis  pendens.^  A  held  a  mortgage  upon 
a  tract  of  land  and  subsequently  B  acquired  a  lien  on  the  same 
land,  of  which  A  had  knowledge.  B  began  proceedings  to  sub- 
ject the  land  to  his  lien,  and  the  tract  which  had  been  divided 
into  fifty-six  building  lots  was  sold  by  a  master  to  C.  Some  of 
the  lots  were  mortgaged  to  B  by  C,  and  the  remaining  lots  were 
discharged  by  the  sale  from  B's  lien.  A  had  no  notice  of  the 
suit  or  of  any  of  the  subsequent  proceedings,  but  the  deeds  and 
mortgages  in  pursuance  of  the  sale  were  duly  recorded.  Sub- 
sequently B  foreclosed  the  mortgage  executed  by  C,  and  at  the 
beginning  of  the  suit  filed  a  statutory  notice  of  lis  pendens.  A 
who  had  no  actual  notice  of  this  suit  released  to  C,  while  the 
suit  was  pending,  forty-two  of  the  fifty-six  lots.  The  fourteen 
lots  still  left  subject  to  A's  mortgage  were  a  part  of  those  which 
C  had  mortgaged  to  B,  and  all  of  C's  lots  not  mortgaged  to  B 
were  released  by  A.     The  court  held  that  A  was  not  affected 

*  Real  Estate  Saving  Inst.  v.  CoUonious,  63  Mo.  290. 

«  Smtth  V.  Williams,  4i  Mich,  240. 

»  Scarlett  v.  Gorham,  28  111.  319 ;  MiUer  v.  Sherry,  2  Wall.  237 ;  Parks  v. 
Jackson,  11  Wend.  442  ;  25  Am.  Dec.  656 ;  Allen  v.  Morris,  34  N.  J.  L.  159; 
Stuyvesant  v.  Hone,  1  Sand.  Ch.  419;  Herrington  v.  Herrington,  27  Mo. 
660 ;  French  v.  The  Loyal  Co.  5  Leigh,  627 ;  Parsons  v.  Hoyt,  24  Iowa,  154 ; 
Clarkson  v.  Morgan,  6  Mon.  B.  441. 
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•with  constructive  notice  of  the  first  suit  of  B  or  of  the  sale  under 
his  decree ;  that  the  registration  of  the  deeds  to  C  and  of  C's 
mortgages  was  not  notice  to  A,  and  A,  when  he  released,  was 
not  obliged  to  search  the  records  for  deeds  and  encumbrances 
later  than  his  mortgage ;  and  that  neither  the  foreclosure  suit  of 

B,  nor  the  notice  of  lis  pendens  filed,  could  charge  A  with  notice 
of  B's  proceedings,  or  of  his  rights  under  C's  mortgages.^ 

§  793.  Cross-complaint. — A  person  may  be  charged  with 
notion  of  a  Us  pendens  affecting  land  by  the  averments  of  a 
cross-complaint  as  well  as  by  the  complaint  itself.  A  plaintiif 
filed  a  petition  for  the  settlement  of  a  partnership  theretofore 
existing  between  him  and  the  defendant.  The  defendant  in  his 
answer,  among  other  things,  set  up  by  way  of  cross-petition  a 
misapplication  of  partnership  funds  by  the'  plaintiff,  which  he 
had  fraudulently  caused  to  be  conveyed  to  his  wife.  The  defend- 
ant asked  in  his  answer  that  the  plaintiff's  wife  and  the  person 
from  whom  the  j^roperty  was  purchased  be  made  parties,  and 
that  the  property  to  which  she  held  the  legal  title  be  subjected 
to  the  purposes  of  the  partnership.  The  court  ordered  her  and 
her  grantor  to  be  made  parties,  and  she  by  her  attorney  applied 
for  leave  to  answer,  which  was  granted.  It  was  held  that  by 
obtaining  permission  to  answer  the  wife  entered  her  appearance 
as  a  party,  and  that  a  purchaser  who  subsequently  obtained  title 
to  the  land  from  the  husband  and  wife  was  affected  with  notice 
of  the  suit.^ 

§  794  Principle  applies  also  to  actions  at  law. — It  has  some- 
times been  asserted  that  the  doctrine  of  lis  pendens  applies  exclu- 
sively to  equitable  suits.^  But  it  is  now  established  that  the 
principle  a])plies  to  actions  at  law  as  well.  "  This  principle  is 
not  peculiar  to  Courts  of  Chancery ;  but  the  maxim  that  pendente 
lite  nihil  innovetur,  is  applied  in  real  and  mixed  actions  by  the 
common  law."  *    A  executed  a  deed  to  B,  B  executed  a  deed  to 

C,  and  C  executed  a  deed  to  D.     All  these  were  fraudulent.     E, 

1  Stuyvesant  v.  Hone,  1  Sand  Ch.  419. 

*  Brundago  v.  Biggs,  25  Ohio  St.  652. 
»  King  V.  Bill,  28  Conn.  593. 

*  Secombe  V.Steele,  20  How.  94, 106,  per  Campbell,  J.;  Bellamy -u.  Sabine, 
1  De  Gex  &  J.  584. 
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who  possessed  no  actual  knowledge  of  any  defect  or  infirmity  in 
the  title,  took  a  mortgage  from  C.  The  records  showed  at  the 
time  he  took  the  mortgage  that  the  creditors  of  A  had  levied 
attachments  on  the  property.  The  law  provided  that  such 
attachments  might  be  made  the  basis  of  proceedings  in  insolv- 
ency in  the  Probate  Court,  the  institution  of  which  would  dis- 
solve the  attachments.  As  a  matter  of  fact,  insolvency  proceedings 
had  been  instituted,  but  E  took  his  mortgage  with  the  knowl- 
edge that  such  attachments  had  been  levied,  and  had  subsequently 
been  discontinued ;  but  he  made  no  inquiry  to  ascertain  whether 
insolvency  proceedings  had  been  commenced.  The  trustee  in 
insolvency  had  brought  a  bill  in  equity  against  B  to  set  aside  the 
fraudulent  deed  to  him,  which  suit  was  pending  when  E  took 
his  mortgage.  The  deed  of  B  to  C  was  executed  and  delivered 
before  the  commencement  of  the  suit,  but  was  not  recorded  or 
known  to  the  trustee  until  a  long  time  after  the  institution  of  the 
suit.  The  doctrine  of  notice  of  lis  pendens  was  applied  to  the 
title  acquired  by  E,  and  it  was  said  that  if  he  was  not  fully 
chargeable  with  notice  of  the  rights  of  the  trustee  in  insolvency, 
the  application  of  the  doctrine  produced  no  hardship.^ 

1  Norton  v.  Birge,  35  Conn.  250.  The  court  distinguish  this  case  from 
King  V.  Bill,  28  Conn.  593.  See,  also,  Sheridan  v.  Andrews,  49  N.  Y.  478. 
Speaking  of  the  effect  of  lis  pendens,  Green,  J.,  in  Newman  v.  Chapman,  2 
Rand.  93,  100,  14  Am.  Dec.  766,  said:  "Lord  Hardwicke,  in  the  leading 
case  of  Le  Neve  v.  Le  Neve,  3  Atk.  646,  declared  that  the  statutes  of  registry 
in  England  (which,  as  to  the  matter  under  consideration,  are  the  same  in 
effect  as  our  statute),  only  vested  the  legal  title  in  the  subsequent  pur- 
chaser, and  left  the  case  'open  to  all  ecxuity ';  and  in  that  case,  he  relieved 
against  a  subsequent  purchaser,  upon  constructive,  and  not  upon  actual 
notice,  the  notice  being  to  an  agent  of  the  purchaser.  A  lis  pendens  has 
always  been  spoken  of  in  the  English  Court  of  Chancery  as  a  constructive 
notice  to  all  the  world,  as  all  men  are  bound  and  presumed  to  take  notice 
of  the  proceedings  of  a  court  of  justice.  If  these  propositions  were  iinivers- 
ally  true,  it  would  seem  to  follow  that  a  lite  pendente  purchaser  was  a  pur- 
chaser with  notice,  and  would  take  the  property  subject  to  the  claims  of 
the  plaintiff  in  the  suit  as  the  defendant  held  it.  In  all  questions  of  fact^ 
the  existence  of  the  matter  in  question  may  be  proved  by  direct  evidence, 
or  by  the  proof  of  other  facts,  from  which  it  may  justly  be  inferred  that 
the  fact  in  question  does  exist.  A  fact  thus  proved  by  circumstantial  evi- 
dence, is  taken  to  exist  for  all  purposes  as  if  it  were  proved  by  direct  evi- 
dence. I  cannot,  therefore,  feel  the  force  of  the  observation  frequently 
thrown  out  in  modern  cases,  that  a  notice  to  affect  a  subsequent  purchaser 
after  an  unregistered  deed  must  be  actual^  and  such  as  to  affect  his  con- 
science, and  not  constructive.    A  notice  proved  by  circumstances  to  exist, 
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§  795.    Actions  of  ejectment. — Where  an  action  of  ejectment 
has  been  comraenced  against  the  person  in  possession  of  the 


aflFects  the  conscience  of  the  party  as  much  as  if  proved  by  direct  evidence. 
In  all  other  cases,  a  purchaser  of  a  legal  estate  with  notice  of  a  subsisting 
equity,  is  bound  by  constructive  as  well  as  by  actual  notice  ;  and  that  because 
his  conscience  is  affected,  and  he  is  guilty  of  a  fraud.  Without  fraud  on 
his  part,  his  legal  title  ought  to  prevail.  I  see  no  reason  why  a  diflfer- 
enco  should  be  made  between  the  case  of  a  purchaser  after  an  unregistered 
deed,  and  a  purchaser  of  a  legal  title,  subject  to  any  other  equity  as  to  the 
proof  of  the  notice  which  ought  to  be  held  to  bind  them.  This  distinction 
between  an  actual  and  constriictive  notice,  in  the  case  of  a  purchaser  after 
an  unregistered  deed,  seems  to  have  proceeded  from  a  doubt  whether  the 
relief  given  in  the  early  cases  upon  that  subject,  had  not  been  in  opposi- 
tion to  the  spirit  and  the  policy  as  well  as  the  letter  of  the  statutes  of 
registry.  The  rule  as  to  the  effect  of  a  lis  pendens,  is  founded  upon  the 
necessity  of  such  a  rule  to  give  effect  to  the  proceedings  of  courts  of  justice. 
Without  it,  the  administration  of  justice  might,  in  all  cases,  be  frustrated 
by  successive  alienations  of  the  property,  which  was  the  object  of  liti- 
gation pending  the  suit,  so  that  every  judgment  and  decree  would  be 
rendered  abortive  where  the  recovery  of  specific  property  was  the  object. 
This  necessity  is  so  obvious,  that  there  was  no  occasion  to  resort  to  the  pre- 
sumption that  the  purchaser  really  had,  or  by  inquiry  might  have  had, 
notice  of  the  pendency  of  the  suit  to  justify  the  existence  of  the  rule.  In 
fact,  it  applied  in  cases  in  which  there  was  a  physical  impossibility,  that 
the  purchaser  could  know  with  any  possible  diligence  on  his  part  of  the 
existence  of  the  suit,  unless  all  contracts  were  made  in  the  ofl&ce  from 
which  the  writ  issued,  and  on  the  last  moment  of  the  day.  For  at  common 
law  the  writ  was  pending  from  the  first  moment  of  the  day  on  which  it 
was  issued  and  bore  teste;  and  a  purchaser  on  or  after  that  day,  held  the 
property  subject  to  the  execution  upon  the  judgment  in  that  suit  as  the 
defendant  would  have  held  it  if  no  alienation  had  been  made.  The  Court 
of  Chancery  adopted  the  rule  in  analogy  to  the  common  law ;  but  relaxed 
in  some  degree  the  severity  of  the  common  law.  For  no  lis  pendens  existed 
until  the  service  of  the  subpoena  and  bill  filed ;  but  it  existed  from  the 
service  of  the  subpoena,  although  the  bill  were  not  filed  until  long  after; 
so  that  a  purchaser  after  service  of  the  subpoena  and  before  the  bill  was 
filed  would,  after  the  filing  of  the  bill,  be  deemed  to  be  a  lite  pendente  pur- 
chaser, and  as  such  be  bound  by  the  proceedings  in  the  suit,  although  the 
subpoena  gave  him  no  information  as  to  the  subject  of  the  suit.  A  subpoena 
might  be  served  the  very  day  on  which  it  was  sued  out,  and  there  is  an 
instance  in  the  English  books  of  a  purchaser  who  purchased  on  the  day 
that  the  subpoena  was  served  without  actual  notice,  and  who  lost  his  pur- 
chase by  force  of  this  rule  of  law.  This  principle,  however  necessary,  was 
harsh  in  its  effects  upon  bona  fide  purchasers,  and  was  confined  in  its 
operation  to  the  extent  of  the  policy  on  which  it  was  founded  ;  that  is,  to 
the  giving  full  efiect  to  the  judgment  or  decree  which  might  be  rendered 
in  the  suit  pending  at  the  time  of  the  purchase.  As  a  proof  of  this,  if  the 
suit  was  not  prosecuted  with  efiect,  as  if  a  suit  at  law  was  discontinued,  or 
the  plaintiff  suffered  a  nonsuit,  or  if  a  suit  in  chancery  was  dismissed  for 
want  of  prosecution,  or  for  any  other  cause  not  upon  the  merits,  or  if  at 
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property,  one  who  acquires  possession  from  the  defendant  jpen- 
dente  life  will  be  bound  by  the  judgment  that  may  be  recov- 
ered in  the  ejectment  suit,  to  the  same  extent  as  the  defendant. 
Although  such  grantee  or  assignee  may  not  be  made  a  party 
to  the  suit,  he  may  be  ejected  under  the  judgment  rendered 
against  his  grantor  or  assignor.  If  this  were  not  the  law,  the 
defendant  could  compel  the  plaintiff  to  commence  a  new  action 
as  often  as  he  made  an  assignment.^  But  the  judgment  binds 
only  the  parties  and  their  privies.  One  whose  possession  is  dis- 
tinct from  that  for  which  the  action  is  brought,  cannot  be  ousted 

law  or  in  chancery  a  suit  abated,  although  in  all  these  cases  the  plaintifl 
or  his  proper  representative  might  bring  a  new  suit  for  the  same  cause,  he 
must  make  the  one  who  purchased  pending  the  former  suit  a  party ;  and 
in  this  new  suit,  such  purchaser  would  not  be  at  all  affected  by  the  pend- 
ency of  the  former  suit  at  the  time  of  his  purchase.  In  the  case  of  an 
abatement,  however,  the  original  suit  might  be  continued  in  chancery  by 
revivor,  or  at  law,  in  real  actions,  abated  by  the  death  of  a  party,  hjjour- 
nies  accounts,  and  the  purchaser  still  be  bound  by  the  final  judgment  or 
decree.  If  a  suit  be  brought  against  the  heir  upon  the  obligation  of  his 
ciscestor  binding  his  heirs,  and  he  alienates  the  land  descended  pending 
the  writ  upon  a  judgment  in  that  suit,  the  lands  in  the  hands  of  the  pur- 
chaser would  be  liable  to  be  extended  in  satisfaction  of  the  debt.  But  if 
that  suit  were  discontinued,  abated,  or  the  plaintiff  suffered  a  nonsuit  in 
a  new  action  for  the  same  cause,  the  purchaser  would  not  be  affected  by 
the  pendency  of  the  former  suit  at  the  time  of  his  purchase ;  and  if  ho 
could  be  reached  at  law,  in  equity  it  could  only  be  upon  proof  of  actual 
notice  and  fraud.  If  a  lis  pendens  was  notice  the?i,  as  a  notice  at  or  before 
the  purchase  would  in  other  cases  bind  the  purchaser  in  any  suit  in  equity 
prosecuted  at  any  time  thereafter,  to  assert  the  right  of  which  he  had  notice, 
would  bind  the  purchaser,  so  ought  the  lis  pendens  to  bind  him  in  any 
subsequent  suit  prosecuted  for  the  same  cause ;  but  it  does  not.  Again,  a 
bill  of  discovery,  or  to  perpetuate  the  testimony  of  witnesses,  ought,  if  all 
persons  were  bound  to  take  notice  of  what  is  going  on  in  courts  of  justice, 
to  be  a  notice  to  all  the  world  as  much  as  a  bill  for  relief.  But  these  are 
decided  to  be  no  notice  to  any  purpose ;  a  proof  that  the  rule  as  to  the 
effect  of  a  lis  pendens  is  y^ne  of  mere  policy,  confined  in  its  operation 
strictly  to  the  purposes  for  which  it  was  adopted ;  that  is,  to  give  effect  to 
the  judgments  and  decrees  of  courts  of  justice,  and  that  it  is  not  properly 
a  notice  to  any  purpose  whatsoever.  The  Enghsh  judges  and  elementary 
writers  have  carelessly  called  it  a  notice,  because,  in  one  single  case,  that 
of  a  suit  prosecuted  to  decree  or  judgment,  it  had  the  same  effect  upon  the 
interests  of  the  purchaser  as  a  notice  had,  though  for  a  different  reason. 
But  the  courts  have  not  in  any  case  given  it  the  real  force  and  effect  of  a 
notice." 

'  Howard  v.  Kennedy,  4  Ala.  592 ;  39  Am.  Dec.  307 ;  Wallen  v.  Huff,  3 
Sneed,  82;  65  Am.  Dec.  49;  Jackson  v.  Tuttle,  9  Cowen,  233;  Hickman 
V.  Dale,  7  Yerg.  149;  Jones  v.  Chiles,  2  Dana,  25;  Smith  v.  Trabue,  1 
McLean,  87. 

II.  Deeds. — 6. 
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by  an  execution  in  such  action.^  The  assignee,  when  subject  to 
the  judgment,  is  liable  for  mesne  profits.^  Parties  who  have 
acquired  their  rights  before  the  commencement  of  a  suit  are  not 
affected  by  a  lis  pendens.^ 

§  796.  Diligence  in  prosecution  of  suit — The  suit  in  order 
to  effect  a  grantee  with  notice,  must  be  prosecuted  without 
unnecessary  delay.  There  must  be  reasonable  diligence  used 
in  endeavoring  to  obtain  a  final  judgment.^  Where  for  a  period 
of  nearly  two  years,  no  step  was  taken  in  a  case  or  motion  made 
indicating  an  intention  to  prosecute  the  suit,  and  no  excuse  was 
offered  or  explanation  given  for  the  delay,  the  court  considered 
that  there  had  been  such  gross  and  culpable  negligence  in  the 
prosecution  of  the  suit  as  to  take  away  from  the  plaintiff  the 
privilege  of  claiming  the  benefit  of  a  notice  of  lis  pendens.^  "  To 
entitle  him  to  enforce  it  against  bona  fide  purchasers,  he  has  been 
held  to  reasonable  diligence  in  the  prosecution  of  his  suit,  and 
should  be  guilty  of  no  palpable  slips  or  gross  irregularities  in  the 
management  of  the  same,  by  which  injury  may  accrue  to  the 
rights  of  others  who  are  not  parties."  ^  And  where  a  suit  has 
been  commenced  in  the  name  of  persons  who  have  no  interest, 
for  which  reason  the  suit  might  properly  have  been  dismissed, 
and  afterwards  the  names  of  those  who  have  an  interest  are 
introduced,  there  has  been  such  a  slip,  it  is  held  in  Kentucky, 

1  Howard  v.  Kennedy,  4  Ala.  592 ;  Fogarty  v.  Sparks,  22  Cal.  142 ;  89 
Am.  Dec.  307.    See,  also.  Chiles  v.  Stephens,  1  Marsh.  333. 

'  Jackson  v.  Stone,  13  Johns.  447 ;  Bradley  v.  McDaniel,  3  Jones,  128. 

'  Houghwout  V.  Murphy,  22  N.  J.  Eq.  545  ;  Chapman  v.  West,  17  N.  Y. 
125;  Hunt  v.  Haven,  52  N.  H.  162;  Ensworth  v.  Lambert,  4  Johns.  Ch. 
605 ;  People  v.  Connelly,  8  Abb.  Pr.  128 ;  Hopkins  v.  McLai-en,  4  Cowen, 
677 ;  Hall  v.  Nelson,  23  Barb.  88 ;  Curtis  v.  Hitchcock,  10  Paige,  399 ;  Parka 
V.  Jackson,  11  Wend.  442 ;  25  Am.  Dec.  65G.  But  see  Norton  v.  Birge,  35 
Conn.  250. 

*  Herrington  v.  McCollum,  73  111.  476  ;  Gibler  v.  Trimble,  14  Ohio,  323; 
Edmeston  v.  Lyde,  1  Paige,  637;  19  Am.  Dec.  454;  Murray  v.  Ballon,  1 
Johns.  Ch.  56G ;  Trimble  v.  Boothby,  14  Ohio,  109  ;  45  Am.  Dec.  526 ;  Petree 
V.  Bell,  2  Bush,  53;  Watson  v.  Wilson,  2  Dana,  406;  Erhraan  v.  Kendrick, 
1  Met.  (Ky.)  146 ;  26  Am.  Dec.  459 ;  Clarkson  v.  Morgan,  6  Mon.  B.  441, 448  ; 
Price  V.  McDonald,  1  Md.  403 ;  54  Am.  Dec.  057 ;  Myrick  v.  Selden,  36  Barb. 
15,  22;  Preston  v.  Tubbiu,  1  Vern.  286.  And  see  Ashley  v.  Cunningham, 
16  Ark.  168 ;  Debell  v.  Foxworthy,  9  Mon.  B.  228 ;  Mann  v.  Roberts,  11 
Lea  (Tenn.)  57. 

*  Petree  v.  Bell,  2  Bush,  58. 

*  Clarkson  v.  Morgan,  6  Mon.  B.  441,  448. 
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that  the  principleof  lis  pendenscajmot  be  applied  to  intermediate 
purchasers.^ 

§  797.  Contmned. — But  in  Iowa,  where  a  suit  was  brought 
to  enforce  the  specific  performance  of  a  contract  for  the  convey- 
ance of  land,  and  a  person  bought  the  land  during  the  pendency 
of  the  suit,  and  subsequently  the  bill  on  appeal  being  ordered 
to  be  dismissed  with  leave  to  the  plaintiff  to  file  a  bill  de  novo,  the 
plaintiff  filed  a  new  bill,  making  the  purchaser  a  party,  it  was 
held  that  the  purchaser  took  with  notice  of  the  lis  pendens.  The 
court  said  that  if  the  grantee  had  purchased  between  the  time  the 
first  suit  terminated  and  the  second  commenced,  it  might  be  doubted 
whether  he  would  be  a  purchaser  with  notice,  but  that  under  the 
circumstances,  he  could  occupy  no  better  position  than  if  the  first 
decree  had  been  affirmed,  instead  of  reversed  on  appeal.^  And 
in  Illinois,  in  a  somewhat  recent  case,  the  point  is  directly 
decided  that  where  a  suit  is  dismissed  and  afterwards  re-instated, 
the  doctrine  of  lis  pendens  has  no  application  to  a  person  pur- 
chasing after  the  dismissal,  and  before  the  revival  of  the  suit.' 
It  is  held,  however,  in  one  case  that  it  is  not  necessary  that  the 
suit  should  be  prosecuted  with  even  ordinary  diligence  to  enable 
a  party  to  maintain  the  benefit  of  a  lis  pendens;  that  such  benefit 
can  be  terminated  only  by  unreasonable  and  unusual  negligence 
in  the  prosecution  of  the  suit.^ 

§  798.  Reasonable  excuse. — Whether  there  has  been  unrea- 
sonable delay  in  any  particular  case  must  of  necessity  depend 
upon  the  circumstances  of  that  case.  As  will  be  more  particularly 
noticed  in  the  following  section,  the  law  of  lis  pendens,  binding 
purchasers  who  have  no  actual  knowledge  of  the  suit,  is  consid- 
ered a  rigorous  one,  and  in  order  that  the  plaintiff  may  retain 
the  benefit  he  has  secured  he  must  prosecute  his  suit  with  dili- 
gence or  explain  the  cause  for  the  delay.  But  while  the  delay 
may  of  itself  be  long,  and  apparently  unpardonable,  still,  if  the 
plaintiff  can  present  a  reasonable  excuse  for  it.  the  court  must 

^  Clarkson  v,  Morgan,  supra. 

'  Ferrier  v.  Buzick,  6  Iowa,  258.  See,  also,  Bishop  of  Wenchester  «, 
Paine,  11  Ves.  Jr.  200. 

»  Herrington  v.  McCollum,  73  111.  477. 
*  Gossom  V.  Donaldson,  18  Mon.  B.  230. 
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enforce  the  rule  that  the  notice  of  lis  pendens  has  continued  dur- 
ing the  whole  of  the  time.^ 

§  799.  Rule  of  lis  pendens  not  favored. — It  is  said  that  the 
doctrine  of  lis  pendens  "  has  ever  been  regarded  as  a  harsh  and 
rigorous  rule  in  its  operation  UpOn  the  rights  of  bona  fde  pur- 
chasers. The  rule  was  dictated  by  necessity  as  indispensable  to 
the  rights  of  litigants,  and  as  the  means  of  terminating  litigation 
about  the  matter  in  contest.  But  being  a  hard  rule  and  operat- 
ing with  great  severity  in  many  instances  upon  the  rights  of 
innocent  purchasers,  it  should  never  be  carried  in  favor  of  a  com- 
plainant asking  its  enforcement  beyond  the  purpose  and  reason 
of  its  creation."^  And  again  it  is  said:  "This  rule  adopted  by 
courts  of  equity  from  necessity,  and  in  imitation  of  the  common 
law,  that  when  the  defendant  in  a  real  action  aliens  after  suit 
brought,  the  judgment  in  such  real  action  will  overreach  such 
alienation,  is  yet  considered  as  against  a  real  and  fair  purchaser 
without  actual  notice  as  a  hard  rule,  and  courts  gladly  avail 
themselves  of  any  defect  in  the  pleadings  or  proofs  of  the  plaint- 
iff to  prevent  its  operation  upon  such  a  purchaser."  ^ 

§  800.  Effect  of  lis  pendens  on  attorney's  lien  for  fees. — 
Where  attorneys  have  a  lien  upon  property  recovered  or  pro- 
tected by  their  services,  which  the  court  may  declare  to  be  such  in 
the  cause  in  which  such  services  are  rendered,  the  client  has  no 
power,  during  the  pendency  of  the  suit,  to  make  such  a  disposition 
of  the  subject-matter  of  the  suit  as  will  deprive  the  attorney  of  his 
lien,  nor  to  transfer  the  property  subsequently  to  any  purchaser 
with  notice.^  In  the  case  cited.  Nelson,  J.,  speaking  for  the  court, 
said  that"  while  it  is  the  duty  of  the  courts  to  protect  clients  against 
all  unfair  advantages  on  the  part  of  their  counsel,  it  is  a  duty  of 
equal  obligation  to  shield  the  attorney,  so  far  as  practicable,  against 
the  bad  faith  and  ingratitude  of  clients.  The  lien  of  a  vendor 
of  land  is  enforced  in  equity  against  the  vendee,  although  no 
reservation  of  a  lien  is  contained  in  a  deed.     His  equity  grows 

»  Wickliflfe  v.  Breckenbridge,  1  Bush,  443. 
»  Clarkson  v.  Morgan,  6  Mon.  B.  441,  448,  per  Ewing,  C.  J. 
■  Ludlow's  Heirs  v.  Kidd,  3  Ohio,  541,  543,  per  Sherman,  J.    See,  also, 
Hayden  v.  Bucklin,  9  Paige,  511. 

*  Hunt  V.  McClanahan,  1  Heisk.  503. 
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out  of  the  transaction,  and  we  hold  that  an  attorney  is  entitled 
to  an  equitable  lien  on  the  property  or  thing  in  litigation  for  his 
just  and  reasonable  fees,  and  that  the  client  cannot,  while  the 
suit  is  pending,  so  dispose  of  the  subject-matter  in  suit  as  to 
deprive  the  attorney  of  his  lien,  nor  afterwards  to  any  purchaser 
with  notice.  The  pendency  of  the  suit  is  of  itself  notice  to  all 
persons,  and  the  lien  may  be  preserved  and  the  notice  extended, 
by  stating  its  existence  in  the  judgment  or  decree." 

§  801.  Suit  must  affect  specific  property. — It  is  not  sufficient 
to  create  a  lis  pendens,  as  the  term  is  understood  when  speaking 
of  its  effect  as  notice,  that  the  suit  may  ultimately  affect  all  or 
some  particular  portion  of  the  real  estate  of  the  defendant.  The 
property  must  be  specified  in  the  proceedings,  and  as  to  this 
property  all  persons  are  charged  with  notice  of  the  pending  liti- 
gation affecting  it.  The  doctrine  of  Us  pendens  has  no  applica- 
tion to  a  suit  for  a  divorce  and  alimony,  as  such  a  suit  does  not 
relate  to  any  particular  piece  of  property.*  In  one  case  the 
court,  while  deciding  that  the  law  of  lis  pendens  did  not  apply 
in  a  suit  for  divorce,  intimated,  however,  that  if  the  prayer  of 
the  petition  had  been  to  have  alimony  assigned  out  of  a  particu- 
lar tract  of  land,  the  case  would  have  had  some  resemblance  to 
those  in  which  the  rule  of  lis  pendens  had  been  applied.^     So  a 

1  Feigley  v.  Feigley,  7  Md.  537, 563 ;  61  Am.  Dec.  875 ;  Hamlin  v.  Bevans, 
7  Ohio,  161 ;  28  Am.  Dec.  625 ;  Brightman  v.  Brightman,  1  R.  I.  112.  In 
the  case  first  cited,  the  court  said :  "  As  well  might  a  pending  action  at 
law  to  recover  an  ordinary  debt  be  a  lis  pendens  as  to  the  property  of  a 
debtor,  as  a  proceeding  like  the  present,  the  purpose  of  each  being  to 
subject  the  property  of  the  debtor  to  the  payment  of  debts.  Lis  pendens 
is  a  proceeding  relating  to  the  thing  or  property  in  question." 

*  Brightman  v.  Brightman,  1  R.  1. 112.  And  see  Daniel  v.  Hodges,  87 
N.  C.  95.  In  the  former  case,  the  court  said :  "But  the  rule  only  relates 
to  suits  involving  the  title  to  property,  and  is  not  to  be  extended  beyond 
the  property  involved  in  the  suit:  1  McCord  Ch.  264.  The  suit  must 
relate  to  the  estate,  and  not  to  anything  collateral,  such  as  money  secured 
on  it :  3  Atk.  392.  The  rule  applies  where  a  third  person  attempts  to 
intrude  into  a  controversy  by  acquiring  an  interest  in  the  matter  in  dis- 
pute pending  suit :  4  Cowen,  667 ;  2  Johns.  Ch.  445.  We  do  not  apprehend 
that  the  rule  of  lis  pendens  is  applicable  to  this  case.  The  prayer  of  the 
complainant's  petition  was  for  divorce  and  for  alimony  out  of  her  husband's 
estate.  It  did  not  affect  the  title  to  his  real  estate,  or  necessarily  seek  to 
put  any  encumbrance  on  it.  Alimony  is  to  be  granted  out  of  the  personal 
or  real  estate,  and  not  necessarily  a  charge  on  either.  Had  tlie  prayer  in 
this  case  been  for  alimony  to  be  assigned  her  out  of  this  particular  farm, 
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suit  for  a  sum  of  money  wbicli  may  be  satisfied  by  a  sale  of  real 
estate,  if  not  satisfied  in  some  other  mode,  cannot  be  regarded 
as  lis  pendens  so  as  to  affect  the  title  to  the  real  estate  of  the 
defendant.^ 

§  802.  When  lis  pendens  commences. — The  commencement 
of  a  lis  pendens  dates  from  the  service  of  the  subpoena  or  other 
process  giving  the  court  jurisdiction.^  If  a  defective  subpoena 
is  served  after  the  filing  of  a  bill  to  foreclose  a  mortgage,  and 
by  stipulation  the  service  of  the  subpoena  and  all  subsequent 
proceedings  are  set  aside,  the  complainant  being  permitted  to 
amend  the  subpoena  so  as  to  date  it  of  the  day  the  stipulation 
was  made,  the  commencement  of  the  suit  is  deemed  to  be  at  the 
time  of  the  service  of  such  amended  subpoena.^     Where  service 

the  case  would  have  somewhat  resembled  some  of  the  cases  in  the  books 
where  the  rule  has  been  applied.  But  it  is  not  so ;  it  is  general  for  ali- 
mony out  of  his  estate.  If  such  a  prayer  locks  up  the  real,  it  equally  does 
the  personal  estate  of  a  respondent  to  such  a  petition,  and  each  and  every 
part  of  it.  The  instant  such  a  petition  is  filed,  the  respondent's  business, 
however  extensive  it  may  be,  must  stop.  Purchasers  and  dealers  with 
him,  by  the  policy  of  the  law,  are  bound  by  the  decree  for  alimony  that 
may  be  passed,  although  they  do  not  even  know  that  they  are  dealing 
with  a  married  man.  Alimony  will  be  claimed,  and  must  be  allowed  to 
attach  to  any  and  every  part  of  the  personal  property  that  the  husband 
had  at  the  filing  of  the  petition.  We  do  not  think  this  case  falls  within 
the  rule  of  lis pendois,  nor  within  the  reason  of  that  rule."  And  see,  also, 
Gardner  v.  Peckham,  13  R.  I.  102. 

1  St.  Joseph  Mfg.  Co.  v.  Daggett,  84  111.  556.  See,  also.  White  v.  Perry, 
14  W.  Va.  66 ;  Ray  v.  Roe,  2  Blackf .  258 ;  18  Am.  Dec.  159 ;  Low  v.  Pratt,  53 
HI.  438;  Lewis  v.  Mew,  1  Strob.  Eq.  180;  Miller  v.  Sherry,  2  Wall.  237; 
Jones  V.  McNarrin,  68  Me.  334 ;  Green  v.  Slayter,  4  Johns.  Ch.  39  ;  Wors- 
ley  V.  Earl  of  Scarborough,  3  Atk.  392.  And  see  Lockwood  v.  Bates,  1  Del. 
Ch.  435 ;  12  Am.  Dec.  121 ;  Center  v.  P.  &  M.  Bank,  22  Ala.  743. 

''  Williamson  v.  Williams,  11  Lea  (Tenn.)  355 ;  Haughwout  v.  Murphy, 
22  N.  J.  Eq.  545 ;  Allen  v.  Poole,  54  Miss.  323 ;  Murray  v.  Blatchford,  1 
Wend.  583;  19  Am.  Dec.  537;  Majors  v.  Cowell,  51  Cal.  478;  Leitch  v. 
Wells,  48  N.  Y.  585  ;  Allen  v.  MandavHle,  26  Miss.  397 ;  Edwards  v.  Bank- 
smith,  35  Ga.  213;  Hayden  v.  Bucklin,  9  Paige,  512;  Butler  v.  Tomlinson, 
38  Barb.  641 ;  Jackson  v.  Dickenson,  15  Johns.  309 ;  8  Am.  Dec.  236 ;  Center 
V.  The  Bank,  22  Ala.  743 ;  Farmers'  Nat.  Bank  v.  Fletcher,  44  Iowa,  252 ; 
Herrington  v.  Herrington,  27  Mo.  560;  Powell  v.  Wright,  7  Beav.  444; 
Scott  V.  McMillan,  1  Litt.  302;  13  Am.  Dec.  239;  Campbell's  Case,  2  Bland, 
209 ;  20  Am.  Dec.  360 ;  Murray  v.  Ballou,  1  Johns.  Ch.  566,  576.  And  see 
Miller  v.  Sherry,  2  Wall.  237  ;  Wicklifl'e  v.  Breckenridge,  1  Bush,  443 ;  New- 
man V.  Chapman,  2  Rand.  93 ;  14  Am.  Dec.  766;  Goodwin  v.  McGehee,  15 
Ala.  232 ;  Waring  v.  Waring,  7  Abb.  Pr.  472. 

«  AUen  V.  Case,  13  Wis.  621. 
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IS  made  by  publication,  the  service  is  complete  after  regular  pub- 
lication.* "  It  is  necessary  to  adopt  some  analogous  rule  in  those 
cases,  where  the  law  provides  a  different  manner  of  notice. 
"Whenever  the  act  is  done,  by  which  the  defendant  is  submitted 
to  the  jurisdiction  of  the  court,  it  is  a  service  of  process,  and  the 
suit  is  commenced."  ^  A  lis  pendens  does  not  exist  where  service 
of  a  subpoena  is  accepted  as  of  a  prior  date  so  as  to  bind  a  person 
purchasing  before  the  time  of  such  acceptance.'  The  lis  i^endens 
is  notice  of  all  pertinent  facts  stated  in  the  pleadings.'*  But 
where  an  amendment  is  made,  the  notice  dates  from  the  time  of 
the  amendment.^  A  lis  pendens  does  not  exist  as  to  facts  not 
within  the  purpose  of  the  suit.® 

§  803.  Statutory  lis  pendens.  —  In  England,  and  in  most  if 
not  all  of  the  several  States,  statutes  have  been  passed  requiring 
notices  to  be  filed  so  as  to  affect  purchasers  with  notice.  These 
statutes  differ  in  their  details,  some  requiring  more  particulars 
to  be  stated  than  others,  but  the  common  object  of  all  is  to  abate 
the  rigor  of  the  technical  rule  of  lis  pendens  and  provide  a  safe 
and  effective  mode  of  giving  notice.'^     The  effect  of  a  lis  pendens 

1  Chaudron  v.  Magee,  8  Ala.  570 ;  Hayden  v.  Bucklin,  9  Paige,  511. 

*  Benuet's  Lessee  v.  Williams,  5  Ohio,  461,  463.  See  Carter  v.  Mills,  30 
Mo.  432 ;  Clevinger  v.  Hill,  4  Bibb,  498. 

»  Miller  v.  Kershaw,  1  Bail.  Eq.  479 ;  23  Am.  Deo.  183 

*  Jones  V.  McNarrin,  68  Me.  334 ;  Center  v.  P.  &  M,  Bank,  22  Ala.  743  ; 
Lockwood  V.  Bates,  1  Del.  Ch,  435  ;  12  Am.  Dec.  121. 

5  Jones  V.  Lusk,  2  Met.  (Ky.)  356 ;  Stone  v.  Connelly,  1  Met.  (Ky.)  654 ; 
71  Am.  Dec.  499 ;  Clarkson  v.  Morgan,  6  Mon.  B.  441.  But  see  Stoddard  v. 
Myers,  8  Ohio,  203  ;  10  Ohio  St.  365. 

«  Bellamy  v.  Sabine,  1  De  Gex  &  J.  566 ;  Tyler  v.  Thomas,  25  Beav.  47. 
See  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151.  See,  also,  Taylor  v.  Boyd,  3  Ohio, 
338;  17  Am.  Dec.  603;  McCormick  v.  McClure,  6  Blackf.  466;  39  Am.  Dec. 
441 ;  Ludlow  v.  Kidd,  3  Ohio,  541 ;  Clarey  v.  Marshall,  4  Dana,  95 ;  Debell 
V.  Foxworthy,  9  Mon.  B.  228 ;  Gore  v.  Stakpoole,  1  Dow,  31 ;  Earle  v. 
Couch,  3  Met.  (Ky.)  450. 

^  See  in  England,  2  Vict.  C,  1157.  It  is  not  deemed  necessary  to  append 
an  abstract  or  refer  to  the  statutes  of  the  different  States,  as  the  subject  is 
connected  with  practice  with  which  each  attorney  is  familiar.  But  reference 
may  be  made  to  the  following  cases  relating  to  the  statutory  lis  pendens: 
Abadie  v.  Lobero,  36  Cal.  390 ;  Richardson  v.  White,  18  Cal.  102 ;  Ault  v. 
Gassaway,  18  Cal.  205 ;  Farmers'  Nat.  Bank  v,  Fletcher,  44  Iowa,  252 ; 
Drake  v.  Crowell,  40  N.  J.  L.  58 ;  Mills  v.  Bliss,  55  N.  Y.  139  ;  Todd  v.  Out- 
law, 79  N.  C.  235 ;  Sheridan  v.  Andrews,  49  N.  Y.  478 ;  Mitchell  v.  Smith, 
53  N.  Y.  413;  Brown  v.  Goodwin,  75  N.  Y.  409;  Ayrault  v.  Murphy,  54 
N.  Y.  203 ;  Page  v.  Waring,  76  N.  Y.  463 ;  FuUer  v.  Scribner,  76  N.  Y.  190; 
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cannot  be  nullified  by  the  fact  that  it  has  been  lost  from  the  files 
or  has  not  been  properly  entered,  through  no  fault  of  the  party .^ 
And  this  is  true,  although  the  party  whom  it  is  sought  to  bind 
may  never  have  actually  seen  it.'^ 

§  804.  Effect  of  these  statutes.  —  Under  these  statutes,  a  pur- 
chaser is  not  affected  by  a  lis  pendens  unless  notice  has  been  given 
in  the  manner  directed  by  statute.  "  The  general  rule  is,  that 
one  not  a  party  to  a  suit  is  not  affected  by  the  judgment ;  the  excep- 
tion at  common  law  is,  that  a  pendente  lite  purchaser,  though  not 
a  party,  was  so  affected ;  the  qualification  of  the  doctrine  made 
by  our  statute  is,  that  such  purchaser  is  not  affected  unless  notice 
of  such  Us  i^endens  be  filed  with  the  recorder The  com- 
mon-law doctrine  of  Us  j^endens  rests  upon  the  fiction  of  notice  to 
all  persons  of  the  pendency  of  suits,  and  to  remedy  the  evils 
which  might  grow  out  of  the  transfer  of  apparent  legal  titles  or 
rights  of  action  to  persons  ignorant  of  litigation  respecting  them, 

this  provision  was  inserted  in  our  statute We  consider 

our  statute,  not  as  giving  new  rights  to  the  plaintiff,  but  as  a  limit- 
ation upon  the  rights  which  he  had  before.  If  no  Us  j^^ndens 
be  filed,  the  party  acquiring  an  interest  or  claim  pendente  Ute 
stands  wholly  unaffected  by  the  suit.  If  he  has  any  rights  which 
but  for  the  suit,  he  could  set  up,  he  may  still  maintain  those 
rights.  But  he  would  not  be  foreclosed  by  a  judgment  against  the 
party  to  the  suit  from  whom  he  obtained  his  assignment.  The 
object  of  the  statute  evidently  was  to  add  to  the  common-law  rule 
a  single  term,  to  wit,  to  require  for  constructive  notice  not  only 
a  suit,  but  filing  a  notice  of  it,  so  that  this  rule  is  as  if  it  read : 
'The  commencement  of  a  suit  and  the  filing  of  a  notice  of  it  are 
constructive  notice  to  all  the  world  of  the  action,  and  purchasers 
or  assignees,  afterwards  becoming  such,  are  mere  volunteers  and 
bound  by  the  judgment."*     It  is  held  in  one  case  that  a  notice 

Majors  v.  Cowell,  51  Cal.  478 ;  Dresser  v.  Wood,  15  Kan.  344 ;  Leitch  v. 
Wells,  48  Barb.  G37 ;  White  v.  Perry,  14  W.  Va.  66 ;  Jaffray  v.  Brown,  17 
Hun,  575;  Mayberry  v.  Morris,  62  Ala.  113;  Tredway  v.  McDonald,  51 
Iowa,  663.  The  statutes  of  a  State  relating  to  lis  pendens,  it  is  held,  does  not 
apply  to  suitors  except  in  the  State  Courts  :  Majors  v.  CoweU,  51  Cal.  478. 

1  Heim  v.  Ellis,  49  Mich.  241. 

2  Heim  v.  Ellis,  supra. 

'  Richardson  v.  White,  18  Cal.  102,  lOG,  per  Baldwin,  J.  See  Head  v. 
Fordyee,  17  Cal.  149. 
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of  lis  pendens  is  not  affected  by  the  fact  that  it  was  filed  several 
days  before  the  commencement  of  the  suit.^  But  this  is  denied ; 
and  it  is  also  held  that  where  no  bill  has  been  filed,  a  lis  pendens 
filed  is  a  nullity  as  constructive  notice,^  or  is  inoperative.^ 

§  805.  Actual  notice. — As  the  object  of  these  statutes  is  to 
provide  a  mode  for  giving  the  constructive  notice  which  formerly 
was  given  by  the  commencement  of  the  suit  itself,  and  to  prevent 
a  party  from  claiming  that  a  subsequent  purchaser  is  affected 
with  constructive  notice  unless  the  requirements  of  the  statute 
have  been  complied  with,  it  is  evident  that  a  subsequent  purchaser 
who  has  actual  notice  cannot  object  if  the  statutory  notice  has 
not  been  filed,  the  filing  of  which  was  intended  only  to  give  him 
the  notice  which  he  already  had  or  afterwards  acquired.  In 
other  words,  a  purchaser  having  actual  notice  of  the  pendency  of 
the  suit  is  not  protected  by  the  statute.^ 

^  Houghton  V.  Mariner,  7  Wis.  244. 

2  Walker  v.  Hill's  Executors,  22  N.  J.  Eq.  514.  See  Weeks  v.  Tomes,  16 
Hun,  349. 

»  Sherman  v.  Bemis,  58  Wis.  343. 

*  Baker  v.  Pierson,  5  Mich.  456 ;  Sampson  v.  Ohleyer,  22  CaL  200 ;  Abadle 
V,  Lobero,  36  Cal.  390, 
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CONSIDERATION. 

5  806.  Kinds  ^f  consideration. 

§  807.  Support. 

§  808.  Marriage. 

g  809.  Other  valuable  considerations. 

§  810.  Deeds  of  bargain  and  sale  and  covenants  to  stand  seised. 

2  811.  Consideration  of  paying  grantor's  debts. 

g  812.  Trust  to  distribute  estate  according  to  will. 

§  813.  Valuable  consideration  as  protection  to  bona  fide  purchasers. 

g  814.  Adequacy  of  consideration. 

§  815.  Antecedent  debts  as  consideration. 

§  816.  The  other  view. 

\  817.  Presumption  that  deed  states  true  consideration. 

g  818.  Presumption  as  against  strangers — Conflict  in  the  decisions — 

Comments, 

g  819.  Decisions  that  the  rule  applies  to  strangers, 

g  820.  Decisions  that  the  rule  does  not  apply  to  strangers, 

g  821.  Comments, 

g  822.  Proof  of  real  consideration, 

g  823.  Action  for  purchase  price. 

g  824.  Quantity  of  land  conveyed, 

g  825.  Parol  promise  of  grantee  to  convey  other  land, 

g  826.  Verbal  promise, 

g  827.  Vesting  of  title. 

g  828.  Retention  of  purchase  money  by  grantee, 

g  829.  Whether  a  gift  or  an  advancement. 

g  830.  Reason  for  the  rule  admitting  parol  evidence  as  to  consideration, 

g  831.  Parol  agreement  to  execute  devise, 

g  832.  Community  property. 

g  833.  In  North  Carolina,  acknowledgment  is  release, 

g  834.  Showing  absence  of  consideration  to  defeat  deed. 

§  806.  Kinds  of  consideration. — By  the  elementary  writers, 
considerations  are  divided  into  two  kinds,  good  and  valuable. 
''Good  considerations  are  those  of  blood,  natural  love  and 
affection,  and  the  like."  "Valuable  considerations  are  those 
which  confer  some  benefit  upon  the  party  by  whom  the  promise 
is  made,  or  upon  a  third  party  at  his  instance  or  request  j  or 
some  detriment  sustained  at  the  instance  of  the  party  promising, 
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bj  the  party  in  whose  favor  the  promise  is  made."^  The  natural 
affection  arising  from  the  relationship  existing  between  a  grand- 
father and  a  grandchild  is  held  to  be  a  good  consideration  for  a 
deed.^ 

§  807.  Support.  —  It  was  held  in  one  case  that  where  the 
only  consideration  expressed  in  a  deed  of  bargain  and  sale  was 
that  the  grantee  should  support  the  grantor  for  his  natural  life, 
the  deed  was  without  consideration  and  void,  because  as  the 
deed  was  not  executed  by  the  grantee,  there  was  no  agreement 
on  his  part,  in  the  opinion  of  the  court,  to  support  the  grantor, 
and  the  deed  was  thus  merely  conditional,  giving  an  option  to 
the  grantee  to  support  the  grantor,  or  to  suffer  it  to  become  void 
by  withdrawing  his  support.*  But  support  of  the  grantor  by 
the  grantee,  it  may  be  said,  is  now  regarded  everywhere  as  a 
sufficient  consideration  for  a  deed.  The  grantee  by  accepting 
the  deed  and  entering  into  possession  under  it  becomes  bound 
by  the  agreement  providing  for  the  support  of  the  grantor,  and 
the  provision  for  support  thus  becomes  equivalent  to  a  life 
annuity.^  A  deed  will  not  be  vacated  because  the  consideration 
is  unlawful.  The  court  will  leave  the  parties  in  the  position  in 
which  it  finds  them.^ 


^  Bouv.  Law  Diet.  tit.  Consideration. 

'  Hanson  v.  Buckner's  Executor,  4  Dana,  251 ;  29  Am.  Dec.  401 ;  Stovall 
V.  Barnett,  4  Litt.  207.  But  it  is  held  otherwise  in  Borum  v.  King's  Adm'r, 
37  Ala.  606.  See  for  other  examples  of  good  considerations,  Stafford  v. 
Stafford,  41  Tex.  Ill ;  WaUis  v.  Wallis,  4  Mass.  135  ;  Bell  v.  Scammon,  15 
N.  H.  381 ;  41  Am.  Dec.  706.  But  a  covenant  to  stand  seised  to  uses  on  the 
part  of  a  father,  cannot  be  supported  by  the  consideration  of  love  and 
affection  to  an  illegitimate  child :  Blount  v.  Blount,  2  Law  Eepos.  (N.  C.) 
587 ;  Repos.  &  Taylor's  Term,  Law  <fe  Eq.  (N.  C.)  389.  And  see  Ivey  v. 
Granberry,  66  N.  C.  224. 

*  Jackson  v.  Florence,  16  Johns.  47. 

*  Hutchinson  v.  Hutchinson,  46  Me.  154 ;  Shontz  v.  Brown,  27  Pa.  St. 
123 ;  Spalding  v.  Hallenbeck,  30  Barb.  292 ;  Exum  v.  Canty,  34  Miss.  533. 
In  Spalding  v.  Hallenbeck,  sicpra,  the  court  refer  to  Jackson  v.  Florence, 
16  Johns.  47,  and  say  that  the  cases  are  distinguishable  because  in  the 
latter  case  the  provision  for  support  was  expressed  in  such  language  that 
it  placed  no  obligation  upon  the  grantee,  while  in  the  case  of  Spalding  v. 
Hallenbeck  there  was  a  present  agreement  for  support,  which  became 
binding  upon  the  grantee  by  his  acceptance  of  the  deed.  And  see  Hender- 
son V.  Hunton,  26  Gratt.  926. 

'  Moore  v.  Adams,  8  Ohio,  372 ;  32  Am.  Dec.  723. 
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§  808.  Marriage.  —  Marriage  is,  of  course,  a  valuable  con- 
sideration for  a  deed.  "Where  the  grantee,  under  a  voluntary 
conveyance,  gains  credit  by  the  conveyance,  and  a  third  person, 
on  account  of  the  provisions  made  for  her  in  the  deed,  is  induced 
to  marry  her,  the  deed  on  the  marriage  loses  its  voluntary  char- 
acter, and  is  effective  as  against  a  subsequent  bona  fide  purchaser 
for  a  valuable  consideration.^  And  although  the  marriage  may 
be  prevented  by  death,  a  legal  contract  and  promise  of  marriage 
made  in  good  faith  by  a  woman  to  one  who  has  executed  a  deed 
of  land  to  her,  for  the  purpose  of  inducing  her  to  marry  him,  is 
a  valuable  consideration  for  the  deed,  and  she  can  hold  the  land 
embraced  in  the  deed  against  his  creditors.'^  In  this  interesting 
case,  Merrick,  J.,  after  stating  that  if  the  marriage  had  taken 
place  she  would  have  been  deemed  to  have  been  a  purchaser  for 
a  valuable  consideration,  and  would  have  taken  a  clear  and 
indefeasible  title,  free  and  purged  of  any  fraud  against  his  cred- 
itors, further  remarked:  "And  in  reference  to  the  question  of 
the  sufficiency  and  value  of  the  consideration,  and  consequently  of 
the  validity  of  the  title  acquired  by  the  conveyance,  there  does  not 
appear  to  be  any  real  and  substantial  distinction  between  a  mar- 
riage formally  solemnized,  and  a  binding  and  obligatory  agree- 
ment, which  has  been  fairly  and  truly  and  above  all  suspicion  of 
collusion  made  to  form  such  connection  and  enter  into  that  rela- 
tion. All  the  consequences  of  a  legal  obligation  accompany  such 
an  agreement.  The  law  enforces  its  performance  by  affording 
an  effectual  remedy  against  the  jjarty  who  shall  without  legal 
excuse  fail  to  fulfill  it.  But  a  contract  of  this  kind  is  not  to  be 
regarded  as  a  valuable  consideration,  merely  because  damages 
commensurate  with  the  injury  may  be  recovered  of  the  party 
who  inexcusably  refuses  to  fulfill  it.  It  is  peculiar  in  its  char- 
acter, and  has  other  effects  and  consequences  attending  it.  It 
essentially  changes  the  rights,  duties,  and  privileges  of  the 
parties.  They  cannot,  while  it  exists,  without  a  violation  of 
good  faith,  as  well  as  of  the  material  legal  obligations  to  which 
it  subjects  them,  negotiate  a  contract  for  such  alliance  with  any 
other  person.  A  woman  who  has  voluntarily  made  such  an 
agreement  cannot,  without  indelicacy,  and  so  not  without  expos- 

1  Verplank  v.  Sterry,  12  Johns,  536 ;  7  Am.  Dec.  348. 
a  Smith  v.  AUen,  5  Allen,  454. 
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ing  herself  to  unfavorable  observation,  and  to  some  loss  of  public 
favor  and  respect,  seek  elsewhere,  except  for  good  and  substantial 
reasons  for  withdrawing  from  an  engagement  by  which  she  has 
bound  herself,  for  preferment  in  marriage;  and  thus  her  promise 
and  agreement  to  marry  a  particular  person  essentially  change 
her  condition  in  life.  They  materially  affect  not  only  her  oppor- 
tunities, but  her  right  to  attempt  in  that  way  to  improve  it.  A 
legal  contract  and  promise  made  in  good  faith  to  marry  another 
must,  therefore,  like  an  actual  marriage,  be  deemed  to  be  a 
valuable  consideration  for  the  conveyance  of  an  estate,  and 
will  justly  entitle  the  grantee  to  hold  it  against  subsequent 
purchasers,  or  the  creditors  of  the  grantor."^ 

§  809.  Other  valuable  considerations. — Valuable  consider- 
ations are  of  numerous  kinds,  though  most  frequently  they  are 
either  money  or  marriage.  It  is  not  intended  to  refer  to  every 
consideration  that  the  courts  have  declared  to  be  valuable,  but  it 
may  be  worth  while  to  call  attention  to  a  few  as  illustrations.  A 
sufficient  consideration  to  support  a  deed  may  consist  of  an  agree- 
ment to  do  a  thing,  even  though,  as  a  matter  of  fact,  the  agreement 

^  Smith  V.  Allen,  supra.  In  a  late  case  in  California,  Connor  v.  Stanley, 
65  Cal.  183,  a  man,  Wm.  Jarvis,  and  a  woman,  Mrs.  J.  L.  Connor,  had 
executed  a  contract,  each  promising  to  marry  the  other,  and  the  con- 
tract further  provided  that  "in  consideration  thereof,  and  of  the  mutual 
affection  existing  between  them,  the  party  of  the  jfirst  part  grants  and  gives 
to  the  said  party  of  the  second  part  ten  thousand  ($10,000)  dollars'  worth 
of  the  bonds  of  the  Natoma  Water  and  Mining  Company,  a  corpcwation 
duly  organized  under  the  laws  of  the  State  of  California,  being  twenty 
bonds  of  five  hundred  ($500)  dollars  each,  made  payable  to  bearer,  now 
in  the  possession  of  the  party  of  the  first  part,  all  of  which  he  promises  to 
deliver  to  her,  the  party  of  the  second  part,  on  or  before  the  day  of  their 
said  marriage,  to  be  and  become  her  own  absolute  property  in  her  own 
name  as  her  separate  estate."  Mrs.  Connor  was  always  ready  to  fulfill  her 
part  of  the  agreement,  but  Jarvis  refused  to  marry,  and  continued  his 
refusal  down  to  the  time  of  his  death.  After  Jarvis'  death,  Mrs.  Connor 
presented  a  verified  claim  to  the  administrator  of  his  estate,  and  this  being 
rejected,  brought  suit  for  the  value  of  the  bonds.  The  court  below  took 
the  view  that  the  contract  of  Jarvis  was  a  mere  promise  to  deliver  the 
bonds  upon  the  marriage  of  the  parties  within  a  reasonable  time.  But  the 
Supreme  Court  held  this  to  be  error.  The  court  held  that  the  agreement 
was  an  ante-nuptial  sentiment,  the  consequences  of  which  Jarvis  could  not 
avoid  by  refusing  to  consummate  the  marriage.  Upon  his  refusal,  after  a 
reasonable  time,  to  marry  her,  she  was  entitled  to  the  bonds.  It  became 
his  duty  to  seek  her  in  marriage,  not  hers  to  seek  hun.  And  see,  also, 
Whelan  v.  Whelan,  3  Cowen,  537 ;  Ellinger  v.  Growl,  17  Md.  361. 
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is  never  performed.  If  a  purchaser  from  the  grantee  under  such 
a  deed  believes  that  the  agreement  will  not  support  a  deed  and 
that  it  "will  not  be  performed,  this  does  not  make  his  purchase 
fraudulent  or  invalidate  his  title.*  If  a  person  having  a  wife 
living  seduces  an  innocent  woman  by  a  pretended  marriage,  the 
injured  party  is  entitled  to  compensation  in  money,  and  such 
right  to  compensation  is  a  valuable  consideration  for  a  deed.' 
Where  a  deed  made  on  the  consideration  of  future  illicit  inter- 
course between  the  grantor  and  grantee  is  fully  executed  and 
delivered,  the  title  is  vested  in  the  grantee.'  A  covenant  to  render 
personal  services  to  the  grantor  is  a  valuable  consideration,  and 
is  sufficient  to  support  a  bargain  and  sale  deed.'*  The  benefit  to 
other  lands  of  the  grantor  to  result  from  the  use  to  be  made  of 
those  conveyed  to  the  grantee,  is  a  valuable  consideration.^  An 
assignment  of  a  part  interest  in  a  bond  for  title  is  a  sufficient 
consideration."  A  deed  was  held  to  be  a  good  bargain  and  sale 
deed  where  no  amount  was  mentioned,  but  it  was  recited  that 
the  deed  was  made  for  "a  certain  sum  in  hand  paid";'  so  where 
the  deed  recites  that  it  is  made  "for  value  received."^ 

§  810.  Deeds  of  bargain  and  sale  and  covenants  to  stand 
seised. — To  give  effect  to  a  deed  under  the  statute  of  uses  as  a 
deed  of  bargain  and  sale  or  a  covenant  to  stand  seised  to  uses,  it 
is  essential  that  there  should  be  a  consideration.  A  valuable  con- 
sideration is  necessary  for  the  operation  of  a  deed  of  bargain  and 
sale.'     And  however  small  the  pecuniary  consideration  may  be, 

1  Gray  v.  Lake,  48  Iowa,  505 ;  Lake  v.  Gray,  35  Iowa,  459. 

*  Doe  V.  Horn,  1  Ind.  363.  And  in  such  case  the  title  of  the  grantee  will 
be  valid,  although  the  grantor  may  thereby  intend  to  defraud  his  creditors, 
if  the  grantee  has  no  knowledge  of  such  intention :  Doe  v.  Horn,  supra. 

»  Hill  V.  Freeman,  73  Ala.  200 ;  49  Am.  Kep.  48. 

*  Young  V.  Ringo,  1  Mon.  30.  See,  also,  Busey  v.  Reese,  38  Md.  266 ; 
McMahan  v.  Morrison,  16  ^d.  172 ;  79  Am.  Dec.  418 ;  Grale  v.  Cobum,  18 
Pick.  397 ;  McWhorter  v.  Wnght,  5  Ga.  555 ;  Cheney  v.  Watkins,  1  Har.  & 
J.  527 ;  2  Am.  Dec.  530. 

*  Jackson  v.  Pike,  9  Cowen,  69. 

«  Cannon  v.  Young,  89  N.  C.  264. 

T  Jackson  v.  Schoonmaker,  2  Johns.  230. 

8  Jackson  v.  Alexander,  3  Johns.  484 ;  3  Am.  Dec.  517. 

9  Boardman  v.  Dean,  34  Pa.  St.  252 ;  Jackson  v.  Sebring,  16  Johns.  515 ; 
8  Am.  Dec.  357 ;  Jackson  v.  Florence,  16  Johns.  46 ;  Gault  v.  Hall,  26  Me. 
561 ;  Jackson  v.  Delancey,  4  Cowen,  427 ;  Chiles  v.  Coleman,  2  Marsh.  A.  K. 
296 ;  12  Am.  Dec.  396. 
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it  is  sujBficient  to  support  a  deed  of  bargain  and  sale.^  A  cove- 
nant to  stand  seised  is  supported  by  a  good  consideration.^  It 
is  not  essential,  however,  that  such  consideration  should  be 
expressed  in  the  deed.  If  it  actually  exists,  the  deed  will  be 
supported  cs  a  covenant  to  stand  seised.'  A  deed  recited  that  in 
consideration  of  three  thousand  dollars  paid  by  the  grantee,  the 
grantor  gave,  granted,  sold,  and  conveyed  to  him  certain  land, 
the  grantor  reserving  the  right  to  use  and  occupy  during  his 
natural  life,  free  of  rent,  the  property  so  granted.  The  grantee 
had  married  the  daughter  of  the  grantor,  but  she  had  died  before 
the  execution  of  the  deed.  But  shejiad  left  children  who  were 
alive  at  the  time  of  the  execution  of  the  deed.  It  was  held  that 
under  the  technical  rule  forbidding  the  creation  of  a  freehold 
estate  to  commence  infuiuro,  the  deed  if  regarded  as  a  feoffment 
or  bargain  and  sale  was  void ;  but  that  the  consanguinity  exist- 
ing between  the  grantor  and  his  grandchildren,  was  a  suflBcient 
consideration  for  a  covenant  to  stand  seised  to  uses,  and  that  such 
consideration  might  be  averred  and  proved  although  one  entirely 
different  was  set  forth  in  the  deed,  and  the  deed  did  not  allude 
to  such  consanguinity.  The  deed  as  a  covenant  to  stand  seised 
was  consequently  held  to  vest  the  title  in  the  grantee,  subject  to 
the  life  estate  of  the  grantor.^  So  in  regard  to  a  deed  of  bargain 
and  sale,  it  may  be  operative,  notwithstanding  no  pecuniary  con- 
sideration is  expressed  in  the  deed,  as  it  may  be  proved  aliunde,^ 
The  recital  in  the  deed  that  a  pecuniary  consideration  has  been 
paid,  so  far  as  the  legal  effect  of  the  conveyance  as  a  deed  of 
bargain  and  sale  is  concerned,  is  conclusive.  By  this  is  meant 
simply  the  effect  of  the  deed  aside  from  any  question  of  fraud." 

1  Bell  V.  Scammon,  15  N.  H.  S81 ;  41  Am.  Dec.  796.  See  Corwin  «. 
Cormn,  6  N.  Y.  342 ;  57  Am.  Dec.  453. 

«  Green  v.  Thomas,  11  Me.  321 ;  Rollins  v.  Riley,  44  N.  H.  11 ;  Wallia  v. 
Wallis,  4  Mass.  135 ;  3  Am.  Dec.  210.  But  ^e  Trafton  v.  Hawes,  102  Mass. 
533 ;  Jackson  v.  Cadwell,  1  Cowen,  639. 

»  Wallis  V,  Wallis,  4  Mass.  135 ;  3  Am.  Dec.  210 ;  Brewer  v.  Hardy,  22 
Pick.  380 ;  33  Am.  Dec.  747. 

*  Grale  V.  Cobiirn,  18  Pick.  397.  But  see  Jackson  v.  Delancey,  4  Cowen, 
427 ;  Jackson  v.  Cadwell,  1  Cowen,  639. 

'  Jackson  v.  Dillon,  2  Over.  261 ;  Perry  v.  Price,  1  Mo.  553;  14  Am.  Dec. 
316 ;  Den  v.  Hanks,  5  Ired.  30.  See  Ruth  v.  Ford,  9  Kan.  17 ;  Jackson  ». 
Alexander,  3  Johns.  484 ;  3  Am,  Dec.  517. 

«  Rockwell  V.  Brown,  54  N.  Y.  210 ;  Hatch  v.  Bates,  54  Me.  136 ;  Jones  v. 
Dougherty,  10  Ga.  273 ;  Trafton  v.  Hawes,  102  Mass.  541 ;  Jones  v.  Dough- 
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§  811.  Consideration  of  paying  grantor's  debts. — If  an  owner 
of  land  execute  a  deed  on  the  consideration  that  the  grantee  shall 
pay  all  the  debts  of  the  grantor,  the  grantee,  although  he  does  not 
execute  the  deed,  yet  if  he  accepts  the  deed  and  takes  possession 
of  the  lands,  is  bound  personally  for  the  payment  of  the  debts 
of  the  grantor,  and  a  court  of  equity  will  subject  the  land  to  the 
payment  of  such  debts.^  Though  a  part  of  the  consideration 
fail,  there  will  be  no  apportionment  where  a  part  of  it  is  good." 

§  812.  Trust  to  distribnte  estate  according  to  will — A  deed 
reciting  that  the  grantor  was  aged  and  infirm,  and  at  times 
unable  to  give  attention  to  his  business,  and  that  in  anticipation 
of  his  incapacity  and  of  a  sum  of  money,  he  conveyed  his  estate 
in  trust  for  the  use  of  himself  for  life,  and  at  his  death  to  be  dis- 
tributed according  to  the  provisions  of  his  will  before  made,  is 
supported  by  a  sufficient  consideration.  It  passes  the  legal  title 
to  the  trustees  and  cannot  be  revoked.^ 

§  813.  Valnable  consideration  as  protection  to  bona  fide  pnr- 
chasers. — In  order  that  a  person  may  claim  that  he  occupies  the 
position  of  a  bona  fide  purchaser,  when  questions  arise  as  to  the 
priority  of  two  or  more  titles  or  claims  to  the  same  property,  it 
is  essential  as  one  of  the  facts  giving  him  this  character  that  he 
has  acquired  his  right  for  a  valuable  consideration.  A  person 
who  is  a  mere  volunteer,  having  acquired  title  by  gift,  inheritance, 
or  some  kindred  mode,  cannot  come  within  the  scope  of  the  term 
bona  fide  purchaser.*    To  enable  the  grantee  to  claim  protection 

erty,  10  Ga.  273 ;  Hartshorn  v.  Day,  19  How.  211.  And  see  Winans  v. 
Peebles,  31  Barb.  371 ;  Thompson  v.  Thompson,  9  Ind.  323 ;  68  Am.  Dec. 
638 ;  Hallocher  v.  Hallocher,  62  Mo.  267 ;  Kerr  v.  Birnie,  25  Ark.  225 ;  Lake 
V.  Gray,  35  Iowa,  461 ;  Randall  v.  Ghent,  19  Ind.  271 ;  Barker  v.  Koneman, 
13  Cal.  9. 

1  Vanmeters'  Ex'rs  v.  Vanmeters,  3  Gratt.  148.  See  Buflfum  v.  Green,  5 
N.  H,  71 ;  20  Am.  Dec.  562. 

»  Wilson  V.  Webster,  Morris,  312 ;  32  Am.  Dec.  723.  See  as  to  declara- 
tions of  grantor  as  part  of  the  res  gestoB  to  prove  consideration,  Sutton 
V.  Reagan,  5  Blackf.  217 ;  33  Am.  Dec.  466. 

8  Turner  v.  Turner,  1  Mon.  243. 

*  Swan  V.  Legan,  1  McCord  Eq.  227 ;  Morse  v.  Wright,  60  Cal.  260 ; 
Upshaw  V.  Hargrove,  6  Smedes  &  M.  286;  Roseman  v.  Miller,  84  111.  297; 
Bishop  V.  Schneider,  46  Mo.  472 ;  Aubuchon  v.  Bender,  44  Mo,  560 ;  Bowen 
V.  Prout,  52  111.  35i ;  Boon  v.  Barnes,  23  Miss.  136 ;  Frost  v.  Beekman,  1 
Johns.  Ch.  288 ;  Patten  v.  Moore,  32  N.  H.  382 ;  Everts  v.  Agnes,  4  Wis. 
343;  65  Am.  Dec.  314. 
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as  a  bona  fide  purchaser  he  must  have  parted  with  something 
possessing  an  actual  value^  capable  of  being  estimated  in  money, 
or  he  must  on  the  faith  of  the  purchase  have  changed,  to  his 
detriment,  some  legal  position  that  he  before  had  occupied.^ 

§  814.  Adequacy  of  consideration. — Where  the  deed  is  taken 
in  good  faith,  the  amount  of  the  consideration  paid  is  immaterial.^ 
But  it  is  held  that  a  payment  in  confederate  money  is  not  a  valu- 
able consideration,  and  that  a  grantee  paying  for  the  land  in  such 
money  cannot  be  regarded  as  a  bona  fide  purchaser  for  a  valuable 
consideration.'  But  the  consideration  paid  may  be  so  small  and 
inadequate  as  to  justify  a  suspicion  of  fraud.  It  is  said  "  that  in 
order  to  protect  himself  against  the  claim  of  a  prior  donee,  or  of 
a  creditor,  the  party  assuming  to  be  a  purchaser  for  a  valuable 
consideration,  must  prove  a  fair  consideration,  not  up  to  the  full 
value,  but  a  price  paid  which  would  not  cause  surprise,  or  make 
any  one  exclaim,  'he  got  the  land  for  nothing,  there  must  have 
been  some  fraud  or  contrivance  about  it ! ' "  ^ 

§  815.  Antecedent  debts  as  consideration. — On  the  question 
of  whether  an  antecedent  debt  can  be  a  valuable  consideration  so 

»  Union  Canal  Co.  v.  Young,  1  Whart.  410 ;  30  Am.  Dec.  212 ;  Spurlock 
V. Sullivan,  36  Tex.  511 ;  Webster?;.  Van  Steenbergh,  46  Barb.  211 ;  Haugb- 
wout  V,  Murphy,  21  N.  J.  Eq.  (6  Green,  C.  E.)  118  ;  Reed  v.  Gannon,  3  Daly, 
414;  Pickett  v.  Barron,  29  Barb.  505;  Penfield  v.  Dunbar,  64  Barb.  239; 
Eoxborougb  v.  Messick,  6  Ohio  St.  448  ;  67  Am.  Dec.  346 ;  McLeod  v.  Nat. 
Bank,  42  Miss.  99 ;  Dickerson  v.  Tillinghast,  4  Paige,  215 ;  25  Am.  Dec.  528 ; 
WUliams  v.  Shelly,  37  N.  Y.  375;  Delancey  v.  Stearns,  66  N.  Y.  157; 
Lawrence  v.  Clark,  36  N.  Y.  128 ;  Weaver  v.  Barden,  49  N.  Y.  286 ;  Brown 
V.  Welch,  18  lU.  343 ;  68  Am.  Dec.  549 ;  Keys  v.  Test,  33  111.  316 ;  Wood  v. 
Chapin,  13  N.  Y.  509 ;  67  Am.  Dec.  62 ;  Westbrook  v.  Gleason,  79  N.  Y.  23, 
86 ;  Cary  v.  White,  52  N.  Y.  138 ;  Palmer  v.  Williams,  24  Mich.  328  ;  Seward 
V.  Jackson,  8  Cowen,  406,  430 ;  Story  v.  Lord  Windsor,  2  Atk.  630 ;  Hard- 
ingham  ».  NichoUs,  3  Atk.  304;  Tourville  v.  Naish,  3  P.  Wms.  306;  Bag- 
garly  v.  Gaither,  2  Jones  Eq.  80 ;  Bowen  v.  Prout,  52  111.  354 ;  Gerson  v. 
Pool,  31  Ark.  85 ;  Keirsted  v.  Avery,  4  Paige,  9 ;  Glidden  v.  Hunt,  24  Pick. 
221 ;  Conard  v.  Atlantic  Ins.  Co.  1  Peters,  386 ;  Curtis  v.  Leavitt,  15  N.  Y.  11. 

»  See  Seward  v.  Jackson,  8  Cowen,  406,  430;  Wood  v.  Chapin,  13  N.  Y. 
509 ;  67  Am.  Dec.  62 ;  Pickett  v.  Barron,  29  Barb.  505 ;  Cary  v.  White,  52 
N.  Y.  138. 

8  Sutton  V.  Sutton,  39  Tex.  549 ;  Willis  v.  Johnson,  38  Tex.  303. 

*  Worthy  v.  Caddell,  76  N.  C.  82,  86.    Where  an  attack  is  made  upon  an 
executed  conveyance,  the  fact  that  the  consideration  is  grossly  inadequate 
can  be  regarded  only  as  evidence  of  fraud,  and  of  itself  is  not  suflBlcient  to 
set  it  aside :  Davidson  v.  Little,  22  Pa.  St.  245 ;  60  Am.  Dec.  81. 
II.  Deeds.— 6. 
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as  to  enable  the  grantee  to  claim  the  benefit  of  being  a  bonajide 
purchaser,  there  has  been  a  Avide  diflPerence  of  opinion.  In  many 
cases  there  have  been  other  circumstances  to  be  looked  to  besides 
the  antecedent  debt  in  determining  whether  the  grantee  is  a  pur- 
chaser for  value.  There  may  be  on  the  part  of  the  grantee  a  for- 
bearance from  suing,  from  enforcing  a  legal  right,  which  is  in 
contemplation  of  law,  in  many  instances,  a  sufficient  consideration 
to  support  a  transfer.  Where  the  creditors  of  an  owner  of  land 
encumbered  with  a  vendor's  lien  for  the  purchase  money,  took  a 
deed  from  him  without  advancing  any  new  consideration  as  secur- 
ity for  the  debts  of  the  owner  contracted  prior  to  his  purchase  of 
the  land  from  his  vendor,  the  title  of  the  creditors,  it  was  held,  was 
subject  to  the  lien  of  the  vendor.^  It  is  said  by  Denio,  J.,  that, 
"  Where  a  conveyance  is  made  or  a  security  taken  the  consider- 
ation of  which  was  an  antecedent  debt,  the  grantee  or  party  taking 
the  security  is  not  looked  upon  as  a  bona  fide  purchaser.  The 
expression  in  the  statute  is  borrowed  from  the  language  of  courts 
of  equity,  and  must  be  interpreted  in  the  sense  in  which  it  is  there 
understood ;  and  it  is  well  settled  that  a  grantee  or  encumbrancer, 


1  Johnson  v.  Graves,  27  Ark.  557.  The  court,  per  Stephenson,  J.,  said : 
"The  object  of  the  law  in  all  questions  arising  between  vendor  and  vendee 
respecting  the  equitable  lien  of  the  former,  is  to  give  the  vendor  the  benefit 
of  his  lion  as  against  the  vendee  and  those  holding  under  him  having  notice 
of  the  lien,  but  to  save  him  harmless,  whose  money  has  been  advanced 
in  good  faith  without  this  notice,  and  upon  the  vendor's  declaration  in  his 
deed .  Let  us  apply  this  principle  to  the  case  at  the  bar.  The  vendee.  Bell, 
executes  to  Johnson  his  deed  of  trust,  to  secure  cei-tain  of  his  creditors, 
which  debts  he  had  contracted  prior  to  his  purchase  of  the  land  from  Graves. 
This  deed,  at  most,  gives  but  an  equitable  title  to  Bell's  creditors,  and  which 
they  must  proceed  to  execute  before  they  can  gain  the  legal  title.  They 
have  by  taking  this  security  in  no  wise  impaired  Bell's  liability  to  them, 
but  would  have  all  the  remedy,  after  taking  this  security,  they  had  before. 
Nor  are  they  in  worse  condition  by  giving  the  vendor.  Graves,  priority  over 
them  than  they  were  when  they  gave  Bell  the  credit.  If  they  had  taken 
the  land  in  satisfaction  of  the  debt,  or  had  made  advances  upon  the  faith  of 
the  title,  as  it  appeared  of  record,  they  would  have  occupied  adiftbrent  atti- 
tude in  the  case  ;  but  where  creditors  of  the  vendee  take  a  conveyance  from 
him  merely  as  security  for  their  antecedent  debts,  without  advancing  any 
new  consideration,  they  are  postponed  to  the  rights  of  the  vendor :  2  Wash. 
Real  Prop.  (2d.  ed.  89) ;  Brown  v.  Vanlier,  7  Humph.  249 ;  Harris  v.  Horner, 
1  Dev.  &  B.  445 ;  30  Am.  Dec.  182 ;  Eubanks  v.  Poston,  5  Mon.  286 ;  McGown 
V.  Yerks,  6  Johns.  Ch.  450 ;  Chance  v.  McWhorter,  26  Ga.  315 ;  Kepp  v. 
Repp,  12  Gill  &  J.  341 ;  Dickinson  v.  TElinghast,  4  Paige,  215 ;  25  Am.  Dec. 
528." 
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who  does  not  advance  anything  at  the  time,  takes  the  interest 
conveyed,  subject  to  any  prior  equity  attaching  to  the  subject.^ " 
In  a  case  in  Kansas,  the  rule  that  a  party  who  takes  a  deed  in 
payment  of  a  pre-existing  debt  is  not  a  bona  fide  purchaser,  is 
held  to  be  applicable  only  where  the  property  is  purchased  from 
an  apparent  owner,  but  who  is  not  such,  in  fact,  or  not  in  law  or 
equity  the  real  owner,  and  not  applicable  where  the  purchaser 
takes  the  property  in  good  faith,  from  the  true  owner,  in  consid- 
eration of  the  relinquishment  of  a  pre-existing  debt.^ 

§  816.  The  other  view.  —  In  California,  it  is  held  that  where 
a  mortgage  is  given  as  security  for  a  pre-existing  debt,  the  mort- 
gagee is  a  purchaser  for  a  valuable  consideration  within  the 
meaning  of  the  registry  acts,  giving  priority  to  the  one  whose 
conveyance  is  first  recorded.^  In  a  case  in  Mississippi,  the  court 
said :  "  It  is  now  well  settled  that  if  a  party  take  a  security  or 
specific  property  in  satisfaction  and  discharge  of  a  pre-existing 
debt,  which  is  thereby  extinguished,  he  is  a  bona  fide  purchaser, 
and  not  affected  by  previous  equities."^  And  likewise  in  Ala- 
bama, where  a  creditor  takes  an  absolute  deed  in  payment  of  a 
pre-existing  debt,  he  becomes  a  purchaser  for  a  valuable  consid- 
eration entitled  to  the  protection  of  the  registry  acts.^     But  if 

*  In  Wood  V.  Robinson,  22  N.  Y.  564,  567.  And  see,  also,  in  support  of 
this  view  or  relating  to  it,  Gary  v.  White,  52  N.  Y.  138 ;  Craft  v.  Russell,  67 
Ala.  9 ;  Mingus  v.  Condit,  23  N.  J.  Eq.  (8  Green,  C.  E.)  313 ;  Sweeney  v.  Bix- 
ler,  69  Ala.  539 ;  Halsteadt).  Bank  of  Kentucky,  4  Marsh.  J.  J.  554;  Ashton's 
Appeal,  73  Pa.  St.  153 ;  Metrop.  Bank  v.  Godfrey,  23  111,  579 ;  Manhattan 
Co.  V.  Evertson,  6  Paige,  457 ;  Pancoast  v.  Duval,  26  N.  J.  Eq.  445 ;  TJpshaw 
V.  Hargrove,  6  Smedes  &  M.  286 ;  Morse  v.  Godfrey,  3  Story,  364 ;  Alexan- 
der V.  Caldwell,  55  Ala.  517 ;  Gaflford  v.  Stearns,  51  Ala.  434 ;  Boon  v.  Barnes, 
23  Miss.  136 ;  Wheeler  v.  Kirtland,  24  N.  J.  Eq.  552 ;  Short  v.  Battle,  52  Ala. 
456 ;  Padgett  v.  Lawrence,  10  Paige,  170 ;  Haynsworth  v.  BischoflF,  6  Rich. 
159 ;  Van  Heusen  v.  Radcliff,  17  N.  Y.  580 ;  72  Am.  Dec.  480 ;  Weaver  v. 
Barden,  49  N.  Y.  286. 

'  Ruth  V.  Ford,  9  Kan.  17. 

'  Frey  v.  Clifford,  44  Cal.  335.  And  see  as  to  commercial  paper,  Payne 
v.  Bensley,  8  Cal.  260;  68  Am.  Dec.  318;  Robinson  v.  Smith,  14  Cal.  94; 
Nagle  V,  Lyman,  14  Cal.  450.  And  see  generally  Work  v.  Brayton,  5  Ind. 
396;  Bay  v.  Coddington,  20  Johns.  637;  Lawrence  v.  Clark,  36  N.  Y.  128; 
Youngs  V.  Lee,  12  N.  Y.  551 ;  Meads  v.  Merchants'  Bank,  25  N.  Y.  143 ; 
Mobile  Life  Ins.  Co.  v.  Randall,  71  Ala.  220. 

*  Love  V.  Taylor,  26  Miss.  567,  574,  and  cases  cited.  See,  also,  Wert  t>, 
Naylor,  93  Ind.  431. 

5  Saffold  V.  Wade's  Exr.  51  Ala.  214 ;  Ohio  Life  Ins.  &  Trust  Co.  v.  Led- 
yard,  8  Ala.  866. 
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the  indebtedness  is  not  satisfied,  and  the  creditor  takes  a  mort- 
gage as  security  for  its  payment,  he  is  not  such  bona  fde  pur- 
chaser; and  if  the  consideration  be  partly  an  old  debt,  and 
partly  one  created  at  the  time,  he  will  be  protected  only  to  the 
extent  of  the  new  debt.^ 

§  817.  Presnmption  that  deed  states  true  consideratioii. — 
■  The  statement  in  the  deed  that  a  certain  sum  has  been  paid  as 
the  consideration  is  an  admission  or  acknowledgment  of  the 
grantor  that  such  is  the  fact,  and  such  statement  may  be  accepted 
as  prima  facie  evidence  of  its  truth.^  Hence,  where  a  person 
has  the  title  vested  in  him,  and  executes  a  deed  reciting  a  valu- 
able consideration,  it  is  never  necessary  as  against  him,  or  those 
claiming  under  him,  or  as  against  a  stranger,  to  show  what 
reason  other  than  the  grantor's  will  lead  him  to  execute  it.' 
"A  deed  of  itself  imports  a  consideration.  The  recital  of  a  con- 
sideration is  conclusive  for  the  purpose  of  supporting  the  deed 
against  the  grantor  and  his  heirs.  A  voluntary  conveyance  or 
gift  to  a  stranger  is  good  against  the  grantor  and  his  heirs.  It 
is  also  good  against  a  subsequent  purchaser  for  value  in  the 
absence  of  actual  fraud."* 

§  818.  Presumption  as  against  strangers — Conflict  In  the 
decisions — Comments. — While  there  can  be  no  doubt  that  as 
against  the  grantor  himself  and  his  heirs,  the  acknowledgment 
in  the  deed  that  a  certain  consideration  has  been  paid  is  prima 
faxAe  evidence  of  the  truth  of  the  fact  recited,  yet  when  it  comes 
to  apply  this  rule  to  strangers,  the  reasons  on  which  it  is  founded 
when  applied  to  the  grantor  do  not  so  forcibly,  if  at  all,  appear. 
A  distinction  can  well  be  drawn  between  the  effect  as  evidence 
of  a  statement  made  by  the  grantor  when  he  alone  is  affected  by 
its  truth  or  falsity,  and  the  effect  of  such  statement  -svhen  the 
rights  of  others  are  involved.     In  some  courts  no  distinction  is 


»  Wells  V.  Morrow,  38  Ala.  125. 

*  Belden  v.  Seymour,  8  Conn.  310 ;  21  Am.  Dec.  661 ;  Barter  v.  Greenleaf, 
65  Me.  405 ;  Bayliss  v.  Williams,  6  Cold.  440 ;  Clements  v,  Landrum,  26  Ga. 
401. 

»  Rockwell  V.  Brown,  54  N.  Y.  210. 

*  WeUs,  J.,  in  Trafton  v.  Hawes,  102  Mass.  533, 541,  citing  Beal  v.  War- 
ren, 2  Gray,  447. 
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made  between  the  parties  themselves  and  strangers  as  to  the 
prima  fade  evidence  of  the  recital  acknowledging  the  payment 
of  the  consideration.  In  others,  this  rule  is  confined  in  its 
iapplication  to  cases  affecting  the  parties  only,  and  its  existence 
when  applied  to  strangers,  strenuously  denied.  It  is  thought 
that  this  subject  is  of  sufficient  importance  to  warrant  a  some- 
what fuller  discussion  than  the  mere  statement  that  in  some 
States  the  one  view  prevails,  and  in  others  the  opposite.  Hence, 
in  the  following  sections  will  be  found  instances  in  which  each 
view  of  the  law  has  by  different  courts  been  taken. 

§  819.  Decisions  that  the  rule  applies  to  strangers. — In  some 
of  the  States  the  rule  is  applied  not  only  to  parties,  but  to 
strangers  also.  As  an  instance  we  may  cite  the  case  where  an 
owner  of  land  conveyed  it  to  an  infant,  reciting  in  the  deed  that 
the  consideration  had  been  paid  by  such  infant.  A  judgment 
creditor  of  the  father  of  the  infant  caused  the  land  to  be  sold  on 
execution  on  his  judgment,  alleging  that  the  father  had  paid  the 
consideration,  and  had  caused  the  deed  to  be  made  to  his  child 
for  the  purpose  of  defrauding  his  creditors,  and  that  thereby  he 
had  a  resulting  trust  in  the  land  which  could  be  sold  under  exe- 
cution. The  court  held  that  the  recital  of  the  payment  of  the 
consideration  by  the  infant  was  ^nma/acie  evidence  of  this  fact, 
and  that  the  party  attacking  the  deed  must  show  by  clear  and 
satisfactory  evidence  the  falsity  of  this  recital.*  An  owner  of 
land  conveyed  the  same  to  one  person,  and  before  the  regis- 
tration of  the  deed  conveyed  the  same  land  to  another,  who 
caused  his  deed  to  be  first  placed  on  record.  The  latter,  if  he 
had  taken  his  deed  without  notice  of  the  execution  of  the  prior 
one,  and  had  paid  the  consideration,  would,  of  course,  have  the 
better  title,  and  the  court  held  that  the  recital  in  his  deed  of  the 
payment  of  the  consideration  was  evidence  of  such  fact  as  between 
him  and  the  prior  grantea^  So  in  another  case  an  owner  of  land 
conveyed  it  by  deed,  and  the  grantee  executed  a  mortgage  to  his 
grantor  to  secure  the  payment  of  the  purchase  price.     Before 


^  Ckiugh  V.  Henderson,  2  Head,  628.  But  in  the  subsequent  case  of 
Bayliss  v.  Williams,  6  Cold.  445,  the  same  court  said  that  this  point  did 
not  seem  to  have  been  carefully  discussed  or  considered. 

»  Wood  V.  Chapin,  13  N.  Y.  (3  Kern.)  509 ;  67  Am.  Dec.  62. 
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the  mortgage  was  recorded,  the  gniniee  sold  the  hind  to  another, 
the  deal  reciting  that  a  consideration  of  a  certain  amount  had 
been  paid.  In  the  contest  for  priority  between  the  first  grantor, 
and  also  mortgagor,  and  the  second  grantee,  upon  the  issue 
whether  the  latter  was  a  purchaser  in  goo<l  faith  and  for  value, 
it  was  decided  that  the  recital  in  the  deed  of  payment  of  the 
consideration  was  evidence  of  such  payment.*  "The  acknowl- 
etlgmeut  in  a  deed  of  the  receipt  of  the  consideration  money," 
said  Sutherland,  J.,  speaking  for  the  court,  ^' is  prima  facie  evi- 
dence of  its  payment.  It  is  equivalent  to,  and  like  a  receipt  for 
money.  It  is  liable  to  be  explainal  or  contradicted ;  but  until 
impeachal,  it  is  legal  and  competent  evidence  of  payment.  Nor 
is  its  operation  confined  to  the  immediate  parties  to  the  deed. 
It  does  not  operate  by  way  of  estoppel,  but  as  evidence  merely, 
and  must  have  the  effect  of  sustaining  the  deed  by  establishing, 
prinui  facie,  the  consideration  for  which  it  was  given,  against 
any  person  who  may  seek  collaterally  to  impeach  it."' 

§  820.  Decisions  that  the  rule  does  not  apply  to  strangers. — 
In  a  case  in  New  Hampshire,  a  deed  which  purported  to  have 
been  executed  upon  a  pecuniary  consideration,  and  which  acknoMl- 
edgeil  the  receipt  of  its  payment,  was  attacked  by  a  creditor  as 
being  fraudulent  ag-aiust  existing  cretlitors  of  the  vendee.  The 
court  held  that  the  recital  of  the  payment  of  the  consideration 
was  not  evidence  of  the  fact  as  against  such  creditors.^     In  a 

■>  Jackson  v.  McChesney,  7  Cowen,  360;  17  Am.  Dec.  521,  and  cases 
oited. 

»  Jackson  v.  McChesney,  supra.  See,  also,  Medley  v.  Mask,  4  Ired.  Eq. 
839;  Cocke  r.  Trotter,  10  Yerg.  213 ;  Whitbeck  v.  Whitbeck,  9  Cowen,  -266 ; 
IS  Am.  Dec.  503 ;  Haywood's  Heii-s  v.  Moore,  2  Humph.  5S4 ;  West  Port- 
land Homestead  Assoc,  v.  La^^-nsdale,  19  Fed.  Rep.  291 ;  Galland  r.  Jack- 
man,  26  Cal.  79 ;  Long  v.  DoUarhide,  24  Cal.  218,  See  Gillan  v.  Metcalf,  7 
Cal.  137. 

'  Kimball  f.  Fenner,  12  N.  H.  24i<.  Parker,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said :  "The  question  may  be  stated,  then,  in  other 
words,  whether  a  deed  which  purports  to  be  executed  upon  a  pecuniary 
consideration,  and  contains  an  acknowledgment  of  the  receipt  of  it,  fur- 
nishes of  itself,  evidence  that  such  consideration  was  in  fact  received,  or 
whether  as  against  existing  creditors,  it  is  not  to  be  regarded  as  a  mere 
voluntary  conveyance,  and  presumed  to  be  frauduJent  until  some  evidence 
is  offered  of  the  consideration  upon  which  it  was  executed.  There  is  no 
doubt  that  the  clause  acknowledging  the  receipt  of  a  consideration  fur- 
nishes evidence  against  the  grantor,  that  the  consideration  specified  has 
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case  in  Alabama,  there  was  a  contest  between  a  prior  and  a  sub- 
sequent mortgagee  of  the  same  land,  the  subsequent  mortgagee 


been  paid,  and  this  receipt  being  under  seal,  and  part  of  the  deed  itself, 
cannot  be  contradicted  by  him  for  the  purpose  of  defeating  the  instru- 
ment: 4  N.  H.  229,  Morse  v.  Shattuck.  But  for  all  other  purposes  the 
effect  of  this  clause,  even  between  the  parties,  is  that  of  a  mere  receipt, 
which  may  be  contradicted  ;  and  it  furnishes  the  grantee,  therefore,  only 
prima  facie  evidence  of  the  consideration  upon  which  the  deed  is  founded. 
Thus  it  may  be  shown  that  the  actual  consideration  was  more  than  that 
expressed  (8  Conn.  304,  21  Am.  Dec.  661,  Belden  v.  Seymour) ;  or  less  (4 
N.  H.  229) ;  or  that  it  was  iron  instead  of  money  (16  Wend.  460,  McCrea  v, 
Purmort) ;  or  that  nothing  was  paid  (14  Johns.  210,  Shephard  v.  Little ;  20 
Johns.  338,  Bowen  v.  Bell) ;  and  of  course  that  nothing  was  contracted  to  be 
paid.  A  deed  may  be  a  voluntary  deed  notwithstanding  it  purports  to  be 
made  upon  a  sufficient  consideration.  Upon  what  principle  is  it  that  this 
mere  receipt,  which  may  thus  be  contradicted  and  controlled  between  the 
parties,  is  even  prima  facie  evidence  of  the  payment  of  a  consideration 
against  a  third  person,  who  shows  a  prim,a  facie  title  by  a  levy  on  the  land 
which  belonged  to  his  debtor,  and  who  is  no  party  to  the  deed,  has  in  no 
way  admitted  its  validity,  and  has,  or  may  have,  no  knowledge  respecting 
the  transaction  upon  which  it  is  founded  ?  He  is  not  in  privity  with  the 
title  of  the  grantee.  On  the  contrary,  it  is  adverse  to  him The  exe- 
cution of  the  deed  must  be  proved,  whoever  is  the  party  contesting  it. 
Being  proved,  it  contains  the  admission  of  the  grantor  in  writing  that  a 
consideration  has  been  paid,  and  this  furnishes  evidence  of  that  fact  against 
him.  It  contains  no  admission  of  the  creditors  when  used  against  them. 
But  it  is  invalid  Jagainst  them,  without  some  evidence  that  it  is  founded 
upon  a  consideration.  Is  the  admission  of  the  grantor,  then,  qyidence 
against  the  creditor  to  show  that  fact  ?  If  it  be  so,  it  must  be  either  because 
the  admission  is  under  seal,  or  because  it  is  contained  in  the  deed  itself.  A 
verbal  admission  or  declaration  of  the  grantor,  that  there  was  a  consider- 
ation which  had  been  paid,  would  be  good  evidence  as  against  him  to  estab- 
lish that  fact,  but  not  against  third  persons :  1  Pick.  245,  Braintree  v. 
Hingham.  And  so  of  a  mere  receipt  or  any  other  writing  disconnected 
from  the  deed  :  6  Cowen,  617,  623,  Jackson  v.  Richards.  We  are  not  aware 
of  any  rule  by  which  a  seal  can  add  to  the  authenticity  of  the  I'eceipt,  or 
give  it  the  character  of  competent  evidence  against  parties  having  no  con- 
nection with  it :  16  Wend.  474.  It  would  still  be  hearsay  evidence,  or  rather 
res  inter  alios  acta  :  3  Stark.  Ev.  1300 ;  1  Phil.  Ev.  (ed.  1820)  173 ;  Cowen  & 
Hill's  ed.  229,  et  seq,  and  notes,  432,  435.  The  actual  payment  of  the 
money  or  other  thing  mentioned  in  it  must  stUl  be  proved.  And  we  are 
of  opinion  that  the  fact  that  this  receipt  is  contained  in  the  deed,  does  not 
add  to  its  character  as  evidence,  or  confer  upon  it  any  tendency  to  prove 
itself  against  third  persons,  which  it  would  not  have  if  contained  in  a  sepa- 
rate instrument.  It  proves  merely  that  the  grantor  admitted  that  a  con- 
sideration existed  which  had  been  paid,  and  not  that  one  actually  existed 
or  has  been  discharged.  It  is  a  recital  of  that  fact,  and  thus  not  evidence 
against  strangers  to  the  deed  :  1  Stark.  Ev.  289,  §  156,  and  notes  ;  4  Peters, 
83,  Carver  v.  Jackson.  It  is  said  that  the  origin  and  purpose  of  this  admis- 
sion or  acknowledgment  in  a  deed,  is  to  prevent  a  resulting  trvwt  in  the 
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attemjjtiug  to  defeat  the  prior  mortgage  on  the  ground  that  it 
was  n:»adc  to  defraud  creditors,  and  therefore  "svas  void.  It  was 
held  that  the  recital  of  the  debt  in  the  first  mortgage  could  not 
be  taken  as  evidence  of  the  existence  of  the  debt,  and  that  the 
transaction  was  made  in  good  faith.  '*  These  are  but  the  written 
admissions  of  a  debtor,  which  may  be  manufactured  by  him  in 
furtherance  of  a  contemplated  fraud."  ^  This  view  is  taken  in 
Pennsylvania,  and  in  a  controversy  between  a  purchaser  claim- 
ing to  be  such  for  a  valuable  consideration,  and  the  holder  of 
an  antecedent  equity,  Mr.  Chief  Justice  Lewis,  after  stating  that 
the  receipt  of  payment  is  evidence  of  payment  against  the  grantor, 
and  all  who  subsequently  derive  title  from  him,  but  no  evidence 
whatever  of  such  fact  against  a  stranger,  or  even  against  a  prior 
purchaser,  continued:  "Against  them  it  is  nothing  but  hearsay. 
It  is  a  mere  ex  2)C(rte  declaration,  not  under  oath,  taken  without 
any  opportunity  to  cross-examine.     It  has  been  long  settled  that 

Buch  declarations  are  not  evidence  a'jainst  stranjjers If 

such  evidence  were  received  against  strangers  for  the  purpose  of 
extinguishing  their  equitable  rights,  the  salutary  rules  established 
for  ages  would  be  subverted;  hearsay  evidence  would  be  sub- 
stituted for  testimony  under  the  sanction  of  an  oath,  and  all  the 
advantages  of  a  cross-examination  would  be  swept  away.  Under 
such  a  system  no  equitable  title  could  be  protected.  But  it  is 
urged  that  there  is  a  presumption  that  the  grantor  and  grantee 
have  acted  with  integrity.  This  may  be  so,  but  that  is  no  reason 
why  their  declarations  should  be  given  in  evidence  against  per- 
sons who  liave  no  connection  with  them.  If  they  are  acquainted 
with  material  facts,  they  are  as  much  bound  to  deliver  their  testi- 
mony under  oath  as  other  persons  if  competent  witnesses 

But  the  rejection  of  a  receipt  signed  by  a  stranger  implies  no 
imputation  of  dishonesty  in  the  party  signing  it.  It  is  always 
signed  whenever  a  conveyance  is  made,  and  jjroves  nothing 
further,  even  against  the  grantor,  than  that  he  has  either  received 
the  purchase  money  or  has  taken  security  for  it.     Taking  secur- 

grantor,  and  that  it  is  merely  formal  or  nominal,  and  not  designed  to  con- 
clusively fix  the  amount  either  paid  or  to  bo  paid :  8  Conn.  312.  Being 
formal  or  nominal,  it  cannot  be  evidence  against  third  persons  that  any- 
thing was  paid  or  to  be  paid." 

1  De  Vendal  v.  Malone's  Ex'rs,  25  Ala.  272,  277. 
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ity  for  it  is  no  payment  which  would  defeat  a  prior  title.  Bona 
fide  payment  is  an  affirmative  fact  peculiarly  within  the  knowl- 
edge of  the  party  making  such  payment  or  claiming  advantage 
from  it.  It  is,  therefore,  easy  for  him  to  prove  it.  While  on 
the  other  hand,  the  opposite  party  who  is  a  stranger  to  the  trans- 
action, might  have  insuperable  difficulties  in  proving  a  negative. 
It  is  against  all  the  reason  and  life  of  the  law  that  such  a  burthen 
should  be  imposed  upon  him."  ^ 

§  821.  Commeilts. — The  cases  holding  that  the  recital  in  a 
deed  of  the  payment  of  the  consideration  is  not  evidence  of  that 
fact  as  against  a  stranger,  state,  as  it  seems  to  us,  the  true  and 
correct  principle.  If  the  payment  of  the  consideration  price  is 
a  fact  essential  to  the  establishment  of  a  right  or  claim,  this  fact 
should  be  proven  as  are  other  facts.  The  acknowledgment  of 
payment  is  an  admission  on  the  part  of  the  grantor,contained  in 
writing  it  is  true,  but  of  no  greater  force  for  this  reason,  except 
for  its  certainty,  than  if  made  orally.  Wherever  his  admissions 
will  bind  himself  or  others,  the  acknowledgment  that  he  has 
received  the  consideration,  should  as  an  admission  have  the  effect 
of  prima  facie  evidence.  But  where  he  is  powerless  to  make 
admissions  to  the  detriment  of  others,  it  is  immaterial  in  what 
form  he  may  put  such  admissions.  If  he  cannot  bind  others  by 
a  verbal  admission,  no  good  reason  exists  for  allowing  him  to 
do  so  by  putting  it  in  writing.  The  question  is  not  as  to  the 
mode  in  which  the  admission  by  the  grantor  of  payment  is  made, 
but  as  to  his  power  to  make  it ;  and  one  of  the  most  firmly  estab- 
lished principles  of  law  is  that  one  person  shall  not  suffer  by  the 
declarations  or  admissions  made  by  another  out  of  his  presence, 
without  the  opportunity  to  deny  or  cross-examine,  unless  there  is 
some  relation  of  privity,  mutual  interest,  or  agency  between 
them. 


^  Lloyd  V.  Lynch,  28  Pa.  St.  419,  424 ;  70  Am.  Dec.  137.  See  to  the  same 
point,  Rogers  v.  Hall,  4  Watts,  359 ;  The  Union  Canal  Co.  v.  Young,  1 
Whart.  410,  432 ;  30  Am,  Dec.  212 ;  Clark  v.  Depew,  25  Pa.  St.  509  ;  64  Am. 
Dec.  717 ;  Henry  v.  Raiman,  25  Pa.  St.  354,  360 ;  64  Am.  Dec.  708 ;  Bolton 
V.  Johns,  5  Pa.  St.  145 ;  47  Am.  Dec.  404 ;  Nolen  v.  Gwynn,  16  Ala.  725 ; 
Hawley  v.  BiHlock,  29  Tex.  216 ;  Snelgrove  v.  Snelgrove,  4  Desaus.  Eq.  274, 
287. 
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§  822.  Proof  of  real  consideration.  —  The  recital  in  the  deed 
that  the  consideration  has  been  paid  may  be  contradicted  by  parol 
evidence.  It  may  be  shown  by  such  evidence  that  the  consider- 
ation was  not  paid  at  all,  or  only  partially  paid,  or  paid  in  a 
different  way  from  that  stated  in  the  deed.^  Where  there  are 
two  mortgages  upon  a  piece  of  land,  and  the  mortgagor  executes 
a  deed  to  one  of  the  mortgagees,  not  in  payment  of  his  debt,  but 
as  an  additional  security  only,  although  the  deed  may  recite 
that  it  is  in  consideration  of  the  grantee's  mortgage,  and  the 
b^ance  due  on  the  other  mortgage,  the  grantee  will  not  be  com- 
pelled to  pay  the  other  mortgage  debt,  but  may  show  by  parol 
evidence  what  was  the  real  consideration.^     When  it  becomes 

1  Altringer  v.  Capehart,  68  Mo.  441 ;  Bingham  v.  Weiderwax,  1 N.  Y.  514 ; 
McCrea  v.  Purmort,  16  Wend.  460 ;  30  Am.  Dec.  103 ;  Goward  v.  Waters, 
98  Mass.  599 ;  Baker  v.  Connell,  1  Daly,  470 ;  Barnum  v.  Cbilds,  1  Sand. 
62 ;  Morris  v.  Tillson,  81  111.  616 ;  Henderson  v.  FuUerton,  54  How.  Pr.  425 ; 
Taggart  v.  Stanberry,  2  McLean,  546  ;  Frink  v.  Green,  5  Barb.  457;  Fon- 
taino  V.  Boatman's  Bank,  57  Mo.  553  ;  Rhine  v.  Ellen,  36  Cal.  362, 370 ;  Coles 
V.  Sonlsby,  21  Cal.  47,  51 ;  Irvine  v.  McKeon,  23  Cal.  472;  Bennett  v.  Solo- 
mon, 6  Cal.  134,137;  Peck z;.  Vandenberg, 30  Cal.  22 ;  Spear?;.  Ward,  20CaI. 
659,  676 ;  Miller  v.  McCoy,  50  Mo.  214 ;  Averill  v.  Loucks,  6  Barb.  24  ;  Stack- 
pole  V.  Bobbins,  47  Barb.  219 ;  Rosboro  v.  Peck,  48  Barb.  92 ;  Rose  v.  Rose, 
7  Barb.  177;  Graves  v.  Porter,  11  Barb.  593;  Sanford  v.  Sanford,  61  Barb. 
302 ;  5  Lans.  493  ;  Fellows  v.  Emperor,  13  Barb.  100 ;  McNulty  v.  Prentice, 
25  Barb.  212 ;  Clapp  v.  Terrell,  20  Pick.  250 ;  Halliday  v.  Hart,  30  N.  Y. 
494 ;  Arnot  v.  Erie  Railway  Co.  67  N.  Y.  321 ;  Baker  v.  Union  Mutual 
Life  Ins.  Co.  43  N.  Y.  287 ;  Huebsch  v.  Scheel,  81  111.  281 ;  Hannan  v. 
Oxley,  23  Wis.  519 ;  Hubbard  v.  Allen,  59  Ala.  283 ;  Paige  v.  Sherman, 
6  Gray,  511 ;  Morris  Canal  v.  Ryerson,  3  Dutch.  467 ;  Rabsuhl  v.  Lack, 
35  Mo.  316;  Miller  v.  Goodwin,  8  Gray,  542;  O'Neale  v.  Lodge,  3  Har.  & 
McH.  433 ;  1  Am.  Dec.  377 ;  Drury  v.  Tremont  etc.  Co.  13  Allen,  171 ; 
Harper  v.  Perry,  23  Iowa,  63;  Lawton  v.  Buckingham,  15  Iowa,  22; 
Pritchard  v.  Brown,  4  N.  H.  397;  17  Am.  Dec.  431;  Pennsylvania  Salt 
Manuf .  Co.  v.  Neel,  54  Pa.  St.  9 ;  Pierce  v.  Brew,  43  Vt.  295 ;  BuUard  v. 
Briggs,  7  Pick.  533  ;  19  Am.  Dec.  292 ;  Hull  v.  Adams,  1  Hill,  603  ;  2  Denio, 
310 ;  Anthony  v.  Harrison,  14  Hun,  210 ;  Murray  v.  Smith,  1  Duer,  428 ; 
Upson  V.  Badeau,  3  Brad.  15  ;  Walcot  v.  Ronalds,  2  Rob.  (N.  Y.)  620 ;  Banks 
V.  Brown,  2  HiU  Ch.  538  ;  1  RUey  Ch.  131 ;  30  Am.  Dec.  380  ;  Doe  v.  Beards- 
ley,  2  McLean,  414 ;  Goodell  v.  Pierce,  2  Hill,  662 ;  Greenbault  v.  Davis,  4 
Hill,  647.  And  see,  also,  Jordan  v.  Cooper,  3  Serg.  <fe  R.  564  ;  Hamilton  v. 
McGuire,  3  Serg.  &  R.  355  ;  Watson  v.  Blaine,  12  Serg.  &  R.  131 ;  14  Am. 
Dec.  669;  Hutchinson  v.  Sinclair,  7  Mon.  291 ;  Curry  v.  Lyles,  2  Hill,  404  ; 
Swisher  v.  Swisher's  Adm'r,  Wright,  755  ;  Harvey  v.  Alexander,  1  Rand. 
219  ;  10  Am.  Dec.  519  ;  Higdon  v.  Thomas,  1  Har.  &  G.  139  ;  17  Am.  Dec. 
431 ;  Lingan  v.  Henderson,  1  Bland,  249 ;  Bowen  v.  Bell,  20  Johns.  338 ;  11 
Am.  Dec.  2S6;  Depeyster  v.  Gould,  2  Green  Ch.  474;  29  Am.  Dec.  723; 
Schemmerhorn  v.  Vanderheyden,  1  Johns.  139 ;  3  Am.  Deo.  304. 

a  Huebsch  v.  Scheel,  81  lU.  281. 
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necessary  in  an  action  upon  a  covenant  of  seisin  to  ascertain  the 
damages  for  the  breach,  the  true  consideration,  and  the  fact  that 
only  a  part  of  it  has  been  paid,  may  be  proven  by  parol  evidence, 
notwithstanding  that  the  deed  recites  a  different  consideration, 
and  contains  an  acknowledgment  of  its  full  payment.^  So,  in 
an  action  upon  a  covenant  of  warranty,  it  may  be  shown  that 
the  true  consideration  was  greater  than  the  amount  named  in  the 
deed.^ 

§  823.  Action  for  purchase  price. — "In  an  action  for  the 
consideration  money  expressed  in  a  deed  for  lands  sold,  the 
clause  acknowledging  the  receipt  of  a  certain  sum  of  money  as 
the  consideration  of  the  conveyance  or  transfer  is  open  to 
explanation  by  parol  proof.  The  only  effect  of  this  consider- 
ation clause  in  a  deed  is  to  estop  the  grantor  from  alleging  that 
the  deed  was  executed  without  consideration.  For  every  other 
purpose  it  is  open  to  explanation,  and  may  be  varied  by  parol 
proof."  ^  Parol  evidence  is  also  admissible  to  show  an  addi- 
tional consideration  not  inconsistent  with  the  deed.  Thus,  the 
consideration  of  natural  love  and  affection,  though  not  expressed 
in  the  deed,  may  be  shown  for  the  purpose  of  sustaining  the 
conveyance.^  And  a  contemplated  marriage,  it  seems,  may  be 
shown  as  an  additional  consideration  for  a  deed  or  a  contract  to 
convey.®  If  a  part  of  the  consideration  for  a  deed  is  that  the 
grantee  shall  assume  and  pay  a  debt  secured  by  a  mortgage,  it 
will  be  his  duty  as  between  him  and  the  grantor  to  do  so, 
although  the  deed  may  be  made  subject  to  the  mortgage,  and 
contain  a  general  covenant  against  all  encumbrances  excepting 
the  mortgage,  and  may  express  as  the  consideration  simply  the 
value  of  the  equity  of  redemption.® 

§  824.  Quantity  of  land  conveyed.  —  If  the  land  conveyed  by 
a  deed  is  described  by  boundaries,  and  as  "containing  four  acres, 

1  Bingham  v.  Weiderwax,  1  Comst.  509,  514. 

'  Harper  v.  Perry,  28  Iowa,  57,  63 ;  Lawton  v.  Buckingham,  15  Iowa,  22. 

*  Barnum  v.  Childs,  1  Sand.  Ch.  58,  G2,  per  Vanderpool,  J. 

*  Hannan  v,  Oxley,  23  Wis.  519,  522.  See,  also,  Preble  v.  Baldwin,  6 
Cush.  549  ;  Gale  v.  Coburn,  18  Pick.  402. 

*  MiUer  v.  Good-win,  8  Gray,  542. 

«  Drury  v.  Tremont  Imp,  Co.  13  Allen,  171.  See  Murray  v.  Smith,  1 
Duer,  412. 
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more  or  less,"  and  the  grantee  pays  the  grantor  for  the  land  at 
a  certain  rate  per  acre  for  four  acres,  the  grantor  may  show  by 
parol  evidence  that  the  boundaries  named  in  the  deed  would 
apply  to  a  tract  containing  five  acres,  as  well  as  to  a  tract  contain- 
ing four  acres ;  he  may  also  show  by  parol  that  he  and  the  grantee 
employed  a  surveyor  before  the  execution  of  the  deed  to  ascer- 
tain the  amount  of  the  land,  under  an  agreement  that  the  price 
should  be  at  a  stipulated  sura  per  acre,  and  that  the  grantee 
paid  for  the  land  upon  the  inadvertent  statement  of  such  sur- 
veyor, that  the  tract  contained  four  acres,  when,  in  fact,  it 
contained  five;  and  the  grantor  is  entitled  to  recover  for  the 
additional  acre  at  the  stipulated  rate.^  In  accordance  with  this 
principle  the  grantor  may  show  that  the  purchase  money  has 
not  been  paid,  and  in  an  action  to  recover  the  purchase  money  he 
is  not  estopped  by  the  acknowledgment  on  the  face  of  the  deed 
that  the  consideration  has  been  paid.^ 

§  825.  Parol  promise  of  grantee  to  convey  other  land. — 
"Where  the  grantor  as  a  consideration  for  his  deed  relies  upon 
the  parol  promise  of  the  grantee  to  convey  certain  other  land  to 
him,  and  the  grantee  refuses  to  perform  his  agreement,  the 
grantor  may  recover  the  value  of  the  property  from  the  grantee 
upon  an  implied  assumpsit.  If  in  such  a  case  the  grantor  show 
that  the  grantee  agreed  to  give  another  tract  of  land  worth  a 
certain  price  for  the  land  so  conveyed,  this  is  practically  an 
admission  on  the  part  of  the  grantee  that  the  value  of  the  land 
conveyed  by  the  grantor  was  such  sum.'  And  it  may  be 
observed,  that  if  the  grantee  has  put  it  out  of  his  power  to  com- 
ply with  his  promise  by  conveying  to  another  person  the  land 
he  had  promised  to  convey  to  his  grantor,  the  grantor  is  not 
required  to  demand  a  deed  from  the  grantee  before  commencing 
an  action  to  recover  the  value  of  the  land.'*  It  may  be  shown 
by  parol  evidence  that  the  grantor,  for  the  sum  stated  as  the 
consideration  in  the  deed,  agreed  to  convey  to  the  grantee  two 
lots  of  land,  each  for  a  price  agreed  upon,  that  the  grantee  paid 


*  Paige  V.  Sherman,  6  Gray,  511. 

*  Taggart  v.  Stanberry,  2  McLean,  543. 

*  Bassett  v.  Basse tt,  55  Me.  127. 

*  Bassett  v.  Bassett,  55  Me.  127. 
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to  the  grantor  the  price  agreed  to  be  paid  for  both  lots,  and  that 
through  the  grantor's  fraud  or  mistake,  the  deed  conveyed  only 
one  of  the  lots.  If  the  grantor  when  requested  to  convey  the 
other  lot  refuses  to  do  so,  the  grantee  may  recover  the  consider- 
ation which  he  has  paid  for  it,  with  interest.* 

§  826.  Verbal  promise. — It  may  also  be  shown  by  parol,  in 
contradiction  of  the  acknowledgment  of  the  receipt  of  the  con- 
sideration, that  the  grantee,  as  a  part  of  the  consideration,  made 
a  verbal  promise  that  he  would  pay  the  grantor  whatever  he 
might  receive  over  a  specified  amount  upon  the  re-sale  of  the 
land,  and  an  action  of  assumpsit  will  lie  to  recover  the  excess." 
So,  it  may  be  shown  by  parol  evidence  for  the  purpose  of  creat- 
ing a  resulting  trust  that  the  consideration  price  was  not  paid 
by  the  grantee,  but  by  a  third  person.^  Such  evidence  does  not 
tend  to  contradict  the  deed.  The  recital  of  payment  may  state 
that  the  consideration  was  paid  by  the  grantee,  but  it  does  not 
state  that  it  was  his  money.  This  is  a  fact  outside  of  the 
conveyance. 

§  827.  Vesting  of  title.  —  If  a  tract  of  land,  a  part  of  a 
Mexican  grant,  is  conveyed  in  consideration  of  an  agreement  on 
the  part  of  the  grantee  to  prosecute  the  claim  before  the  courts 
until  it  is  finally  confirmed,  the  title  vests  absolutely  in  the 
grantee.  In  case  he  fails  to  perform  his  agreement,  the  remedy 
of  the  grantor  lies  in  an  action  for  damages  for  breach  of  the 
agreement.* 

§  828.  Retention  of  purchase  money  by  grantee. — The  grantor 
may  show,  notwithstanding  the  acknowledgment  of  payment  of 
the  consideration  in  the  deed,  that  the  grantee  retained  a  part 
of  the  money  to  be  applied  to  the  grantor's  use.^  So  it  may 
likewise  be  shown  that  the  part  of  the  money  retained  by  the 

*  Goodspeed  v.  Fuller,  46  Me.  141.  But  see  in  this  connection  the  earlier 
cases  in  Maine  of  Steele  v.  Adams,  1  Greenl.  1 ;  and  Emery  v.  Chase,  6 
Greenl.  232. 

»  Hall  V.  HaU,  8  N.  H.  129. 

»  Pritchard  v.  Brown,  4  N.  H.  397;  Scoby  v.  Blanchard,  8  N.  H.  170; 
Dudley  v.  Dodsworth,  10  Humph.  9. 

*  Hartman  v.  Reed,  50  Cal.  485. 

»  Schillinger  v.  McCann,  6  Greenl.  314. 
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grantee  was  to  be  paid  by  him  to  a  third  person  for  the  grantor's 
benefit.^  So  it  is  permissible  to  show  by  parol  evidence  that  the 
grantee  has  retained  a  part  of  the  consideration  money,  under  an 
agreement  to  pay  the  note  of  the  grantor  to  a  third  person,  and 
in  an  action  for  money  had  and  received  to  his  use,  such  third 
person  may  recover  the  amount  of  the  note  and  interest.^ 

§  829.  Whether  a  gift  or  an  advancement. — When  a  deed 
made  by  a  father  to  his  son,  expressed  a  consideration  of  two 
thousand  dollars,  parol  evidence  was  admitted  to  show  that  no 
money  was  really  paid,  but  that  the  deed  was  made  as  an  advance- 
ment to  the  son.^  The  question  whether  in  such  a  case  the  con- 
veyance should  be  considered  as  a  gift,  or  as  an  advancement,  or 
partly  each,  will  depend,  of  course,  upon  the  intent  of  the  grantor. 
And  it  is  held  that  where  land  is  conveyed  by  a  father  to  his 
son,  worth  at  least  two  thousand  dollars,  and  it  is  shown  that  the 
intention  of  the  grantor  iu  making  the  deed  was  to  make  an 
advancement,  equal  to  the  advancement  made  to  each  of  his  other 
sons,  amounting  to  one  thousand  dollars,  the  grantee  should  be 
charged  with  an  advancement  of  only  such  sum  of  one  thousand 
dollars.'*  Where  a  deed  of  bargain  and  sale  recites  a  pecun- 
iary consideration,  it  may  be  shown  that  there  was  also  the  con- 
sideration of  an  advancement  to  the  daughter  of  the  bargainor.'' 
So  where  a  deed  recites  that  a  consideration  of  so  much  money  has 
been  paid,  it  may  be  shown  by  parol  that  the  real  consideration 
was  a  specified  quantity  of  iron,  at  a  price  agreed  upon." 

§  830.  Reason  for  this  rule  admitting  parol  evidence  as  to 
consideration. — There  is  a  well  defined  distinction  between  a 
release  and  a  mere  receipt.     A  release  extinguishes  an  obligation, 

»  Burbank  v.  Gould,  15  Me.  118. 

•  Dearborn  v.  Parks,  5  Greenl.  81 ;  17  Am.  Dec  206. 

•  Meeker  v.  Meeker,  16  Conn.  383. 

•  Meeker  v.  Meeker,  10  Conn.  383. 

»  Hayden  v.  Mentzer,  10  Serg.  &  R.  329. 

«  McCrea  v.  Purmort,  16  Wend.  460 ;  30  Am.  Dec.  103.  This  ia  regarded 
as  a  leading  case  on  this  point,  and  the  cases  sustaining  and  in  conflict 
witli  this  \'iew  are  cited  and  commented  upon.  And  see  Nickerson  v. 
Saunders,  36  Me.  413 ;  Emmons  v.  Littlefield,  13  Me.  233 ;  Bowen  v.  Bell, 
20  Johns.  338 ;  11  Am,  Dec.  286 ;  Morse  v.  Shattuck,  4  N.  H.  229;  17  Am. 
Dec.  419 ;  Belden  v.  Seymour,  8  Conn.  304 ;  21  Am.  Dec.  661. 
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It  may  be  considered  as  a  conveyance,  inasmuch  as  it  may  be 
said  to  transfer  to  the  releasee  a  right  due  to  the  releasor.    It, 
therefore,  as  an  instrument  in  writing   cannot  be  contradicted 
by  parol  evidence.     But  a  receipt  is  a  mere  admission  of  pay- 
ment, entitled  to  some  weight  as  an  admission,  but  subject  to 
explanation  or  contradiction.     It  is  at  the  present  time  unneces- 
sary to  insert  an  acknowledgment  of  the  receipt  of  the  consider- 
ation in  the  deed  at  all,  as  a  writing  imports  a  consideration ;  * 
and  even  if  it  did  not,  the  grantor  could  not  defeat  his  own 
voluntary  deed.     The  reasons  on  which  the  rule  allowing  parol 
evidence  to  be  received  to  show  the  true  consideration  of  a  deed 
are  very  fully  explained  in  a  case  in  Kentucky.     As  an  able 
exposition  of  the  law  on  this  subject  we  quote  the  language  of 
Mr.  Justice  Eobertson,  who  says:    "The  authorities  on  this 
subject  in  England,  as  well  as  in  the  States  of  this  Union,  are 
various  and  contradictory.     But  we  believe  that  the  consistent 
doctrine,  and  that  which  accords  best  with  analogy,  and  with 
the  practice  and  understanding  of  mankind,  is  that  an  acknowl- 
edgment in  a  deed  of  the  receipt  of  the  consideration  is  only 
prima  facie   evidence   of  payment.      The  acknowledgment  is 
inserted  more  for  the  purpose  of  showing  the  actual  amount  of 
consideration  than  its  payment;  and  it  is  generally  inserted  in 
deeds  of  conveyance,  whether  the  consideration  has  been  paid,  or 
only  agreed  to  be  paid.     If  the  consideration  has  not  been  paid, 
such  an  acknowledgment  in  a  deed  would  be  intended  to  mean 
that  the  specified  amount  had  been  assumed  by  note  or  other- 
wise.    An  ordinary  receipt  is  not  conclusive  evidence  of  the 
facts  attested  by  it.     A  separate  receipt  for  the  price  of  land 
would,  it  seems  to  us,  be  much  stronger  evidence  that  the  money 
had  been  paid,  than  the  customary  acknowledgment  in  the  deed 
of  conveyance.     At  all  events,  it  should  be  as  cogent.     But  it 
may  be  contradicted ;  why  may  not  the  other?    An  attention  to 
the  principles   upon  which   parol  testimony  is   admissible  to 
explain  or  avoid  the  effect,  or  the  apparent  import  of  a  writing, 
may  reconcile  many,  if  not  all,  of  the  authorities  which  seem 
to  be  in  conflict.     One  of  these  principles  is,  that  in  certain 
classes  of  cases,  the  statute  of  frauds  and  perjuries  requires 

*  See  Merle  v.  Mathews,  26  CaL  455. 
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writing  to  vest  rights ;  it  would  be  subversive  of  the  policy  of 
the  statute,  to  allow  parol  testimony  to  change  the  legal  import 
of  the  written  evidence  of  a  right  adopted  to  certify  it,  therefore, 
in  all  such  cases,  no  inferior  grade  of  testimony  shall  be  admitted 
to  supply  or  control  the  intrinsic  meaning  of  the  writing.  Another 
principle,  and  one  more  universal  than  the  former  in  its  appli- 
cation, is  that  wherever  a  right  is  vested  or  created  or  extin- 
guished by  contract,  or  otherwise,  and  writing  is  employed  for 
that  purpose,  parol  testimony  is  inadmissible  to  alter  or  con- 
tradict the  legal  and  common-sense  construction  of  the  instru- 
ment.  But  that  any  writing,  which  neither  by  contract,  the 
operation  of  law,  nor  otherwise,  vests  or  passes,  or  extinguishes 
any  right,  but  is  only  used  as  evidence  of  a  fact,  and  not  as  evi- 
dence of  a  contract  or  right,  may  be  susceptible  of  explanation 
by  extrinsic  circumstances  or  facts.  Thus  a  will,  a  deed,  or  a 
covenant  in  writing,  so  far  as  they  transfer,  or  are  intended  to 
be  evidence  of  rights,  cannot  be  contradicted  or  opposed  in  their 
legal  construction,  by  facts  aliunde.  But  receipts  and  other 
writings  which  only  acknowledge  the  existence  of  a  simple  fact, 
such  as  the  payment  of  money  for  example,  may  be  susceptible 
of  explanation,  and  liable  to  contradiction  by  witnesses.  A 
party  is  estopped  by  his  deed.  He  is  not  to  be  permitted  to 
contradict  it ;  so  far  as  the  deed  is  intended  to  pass  a  right  or  to 
be  the  exclusive  evidence  of  a  contract,  it  concludes  the  parties 
to  it.  But  the  principle  goes  no  further.  A  deed  is  not  con- 
clusive evidence  of  everything  which  it  may  contain.  For 
instance,  it  is  not  the  only  evidence  of  the  date  of  its  execution  j 
nor  is  its  omission  of  a  consideration  conclusive  evidence  that 
none  passed ;  nor  is  its  acknowledgment  of  a  particular  consider- 
ation an  objection  to  other  proof  of  other  and  consistent  con- 
siderations. And  by  analogy,  the  acknowledgment  in  a  deed, 
that  the  consideration  had  been  received,  is  not  conclusive  of  the 
fact.  This  is  hut  a  fact.  And  testing  it  by  the  rationality  of 
the  rule  which  we  have  laid  down,  it  may  be  explained  or  con- 
tradicted. It  does  not  necessarily  and  undeniably  prove  the 
fact.  It  creates  no  right.  It  extinguishes  none.  A  release 
cannot  be  contradicted  or  explained  by  parol,  because  it  extin- 
guishes a  pre-existing  debt.  But  no  receipt  can  have  the  effect 
of  destroying,  per  se,  any  subsisting  right.     It  is  only  evidence 
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of  a  fact.  The  payment  of  the  money  discharges  or  extinguishes 
the  debt ;  a  receipt  for  the  payment  does  not  pay  the  debt,  it  is 
only  evidence  that  it  has  been  paid.  Not  so  of  a  written  release. 
It  is  not  only  evidence  of  the  extinguishment,  but  is  the  extin- 
guisher itself.  The  acknowledgment  of  the  payment  of  the 
consideration  in  a  deed  is  a  fact  not  essential  to  the  conveyance. 
It  is  immaterial  whether  the  price  of  the  land  was  paid  or  not; 
and  the  admission  of  its  payment  in  the  deed  is  generally  merely 
formal.  But  if  it  be  inserted  for  the  purpose  of  attesting  the  fact 
of  payment  (as  it  seldom,  if  ever,  is  in  this  country),  it  is  not 
better  evidence  than  a  sealed  receipt  on  a  separate  paper  would  be ; 
and,  as  we  have  already  said,  it  seems  to  us  that  it  would  not  be 
as  good  for  obvious  reasons.  The  practice  of  inserting  such 
acknowledgments  in  deeds  is  very  common,  whether  the  con- 
sideration had  been  paid  or  not.     '  For  and  in  consideration  of 

$ ,  in  hand  paid,'  etc.,  is  a  commonplace  phrase,  which  may 

be  found  in  deeds  generally.  And  it  is  seldom  intended  as  evi- 
dence of  payment,  or  for  any  other  practical  purpose,  except  to 
show  the  amount  of  consideration.  To  establish  the  conclusive- 
ness of  such  loose  expressions,  therefore,  might  produce  extensive 
injustice.  If  a  note  had  been  given  for  the  consideration,  and 
afterward  without  payment  a  deed  be  executed  for  the  land, 
with  the  commonplace  phraseology  in  relation  to  the  price,  would 
this  be  conclusive  evidence  that  the  notes  had  been  paid  off  and 
discharged  ?     Surely  not."  ^ 

§  831.  Parol  agreement  to  execute  devise. — An  owner  of 
land  conveyed  it  to  another,  the  deed  expressing  a  consideration 
in  money,  and  acknowledging  the  receipt  of  the  consideration. 
The  true  consideration,  however,  was  the  parol  agreement  of  a 
third  party  to  devise  to  the  grantor  a  certain  farm,  and  such 
third  person  executed  his  will  at  the  same  time,  making  in  it 
such  a  devise.  The  grantor  having  entered  upon  the  land  and  cut 
timber,  the  court  held  in  an  action  of  trespass  quare  clausum  f  regit 
against  the  grantor,  that  the  deed  was  made  upon  good  consid- 
eration, and  that  it  was  unnecessary  to  examine  into  the  cases  in 
which  parol  evidence  is  admitted  or  rejected  for  the  purpose 


^  Gully  V.  Grubbs,  1  Marsh.  J.  J.  387,  389. 
II.  Deeds.— 7. 
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of  contradictiug  the  consideration.  "The  principle,"  said  the 
court,  "  which  seems  to  govern  tliis  case,  is  that  where  a  vendor, 
without  fraud  or  mistake,  accepts  of  the  engagement  of  a  third 
person  for  the  consideration  agreed  on,  and  on  the  faith  of  such 
engagement  acknowledges  the  receipt  of  the  consideration,  it 
is  against  equity  that  he  should  be  permitted  to  defeat  the  oper- 
ation of  the  grant  by  showing  that  the  consideration  was  not  paid. 
As  between  vendor  and  vendee  the  consideration  is  to  be  treated 
as  fully  paid,  and  the  vendor  is  estopped  from  denying  it."  ^ 

§  832.  Commuiilty  property. — In  some  of  the  States  the  rules 
of  the  common  law  relative  to  property  held  by  husband  and  wife 
have  been  changed,  and  a  distinction  is  made  between  separate 
property  and  community  property.  Separate  property  is  such 
as  is  acquired  before  marriage,  or  acquired  afterwards  by  gift, 
bequest,  devise,  or  descent,  with  the  rents,  issues,  and  profits 
thereof.  All  other  property  acquired  after  marriage  by  either 
husband  or  wife,  or  both,  is  declared  to  be  community  property. 
But  it  is  presumed  that  all  property  acquired  after  marriage  is 
community  property,  and  the  party  claiming  it  to  be  separate 
property  has  the  burden  of  establishing  this  fact.^  But  as  a 
party  has  the  right  to  rebut  this  presumption,  the  deed  so  far  as 
it  recites  the  payment  of  a  consideration  by  a  particular  person, 
or  from  particular  friends,  may  be  contradicted;'  and  this  may 


»  McMullin  V.  Glass,  27  Pa.  St.  151. 

'  Moore  v.  Jones,  63  Cal.  12 ;  Kohner  v.  Ashenauer,  17  Cal.  581 ;  Adams 
V.  Knowlton,  22  Cal.  288 ;  Peck  v.  Vandenberg,  30  Cal.  11 ;  Alverson  v. 
Jones,  10  Cal.  9 ;  70  Am.  Dec.  689  ;  Tryon  v.  Sutton,  13  Cal.  493 ;  Ramsdell 
V.  Fuller,  28  Cal.  42 ;  McDonald  v.  Badger,  23  Cal.  399 ;  Mott  v.  Smith,  16 
Cal.  557 ;  Bernal  v.  Gleim,  33  Cal.  668 ;  Smith  v.  Smith,  12  Cal.  224 ;  73  Am. 
Dec.  533 ;  Meyer  v.  Kinzer,  12  Cal.  252 ;  73  Am.  Dec.  538  ;  Tustin  v.  Faught, 
23  Cal.  241 ;  Althof  v.  Conhoim,  38  Cal.  233 ;  Burton  v.  Lies,  21  Cal.  91 ; 
Pixley  V.  Iluggins,  15  Cal.  131 ;  Riley  v.  Pehl,  23  Cal.  70 ;  Landers  v, 
Bolton,  26  Cal.  420 ;  Schuler  v.  Savings  &  Loan  Society,  1  West  C.  Rep. 
125  ;  Browder  v.  Clemens,  61  Tex.  587  ;  Rice  v.  Rice,  21  Tex.  6Q ;  Pearce  v. 
Jackson,  61  Tex.  644;  Zorn  v.  Traver,  45  Tex.  520 ;  Lott  v.  Keach,  5  Tex. 
894 ;  Brackett  v.  Devino,  25  Tex.  194 ;  Cox  v.  Miller,  54  Tex.  25 ;  Wood  v. 
Wheeler,  7  Tex.  20 ;  Cooke  v.  Bremond,  27  Tex.  459 ;  Schmeltz  v.  Garey,  49 
Tex.  49 ;  Huston  v.  Curl,  8  Tex,  239 ;  58  Am.  Dec.  110 ;  Mitchell  v.  Marr,  26 
Tex.  329 ;  De  Blano  v.  Lynch,  23  Tex.  25 ;  Love  v.  Robertson,  7  Tex.  20 ; 
66  Am.  Dec.  41 ;  Chapman  v.  Allen,  15  Tex.  278. 

8  Moore  v.  Jones,  63  Cal.  12. 
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be  done  by  parol  evidence.*  It  may  be  shown  by  such  evidence, 
where  it  is  recited  in  a  deed  from  a  mother  to  her  married 
daughter  that  it  was  made  in  consideration  of  love  and  natural 
affection,  as  well  as  for  a  sum  of  money,  that  no  money  con- 
sideration existed,  and  that  the  deed  was  one  of  gift,  having  thus 
the  effect  of  making  the  land  so  conveyed  the  separate  property 
of  the  daughter  instead  of  the  common  property  of  herself  and 
husband.^  But  where  the  wife  is  dead  and  the  record  shows 
that  the  title  is  vested  in  the  husband  alone,  a  purchaser  for 
value  of  the  land  is  not  chargeable  with  notice  that  the  land  was 
in  fact  community  property,  where  there  is  nothing  to  affect  him 
with  notice.^ 

§  833.  In  North  Carolina  acknowledgment  Is  release. — In 
North  Carolina,  the  rule  seems  to  be  that  the  acknowledgment  in 
a  deed  that  the  consideration  has  been  paid  is,  in  an  action  to 
recover  the  purchase  money,  a  release,  and  is  a  bar  to  the  action. 
And  in  one  of  the  cases  in  which  this  is  held,  the  court  remark 
that  the  effect  of  adhering  to  this  rule,  "will  only  be  to  make 
men  cautious  in  executing  deeds ;  but  if  it  be  understood  that  a 
solemn  acknowledgment  under  seal  is  insufficient  to  prove  the  pay- 
ment of  money,  it  it  is  to  be  apprehended  that  many  perjuries 
will  arise."  ^ 

§  834.  Showing  absence  of  consideration  to  defeat  deed. — As 
has  been  shown,  the  courts  allow  the  greatest  latitude  of  inquiry 

*  Peck  V.  Brummagim,  31  Cal.  440,  and  cases  cited  above. 

*  Peck  V.  Vandenberg,  30  Cal.  11.  Commencing  on  page  22  will  be  found 
a  valuable  and  exhaustive  review  by  Judge  Sawyer  of  the  cases  bearing 
upon  this  subject.  The  learned  justice  reviews  first  the  common-law 
authorities  on  the  question  of  the  extent  to  which  the  consideration 
expressed  in  a  deed  may  be  explained  or  contradicted,  and  then  adverts  to 
the  cases  in  which  evidence  has  been  admitted  to  show  that  a  conveyance 
made  after  marriage  was  separate  property.  See  Higgins  v,  Johnson,  20 
Tex.  393 ;  70  Am.  Dec.  394 ;  Gonor  v.  Gtonor,  11  Rob.  (Va.)  526 ;  Claiborne 
V.  Tanner,  18  Tex.  70 ;  Hurston  v.  Curl,  8  Tex.  240 ;  58  Am.  Dec.  110 ;  Ross 
V.  Houston,  11  Tex.  326;  Mclntyre  v.  Chappell,  4  Tex.  187;  Love  v. 
Robertson,  7  Tex.  8 ;  56  Am.  Dec.  41. 

*  "Woodward  v.  Suggett,  59  Tex.  619.    And  see  Morris  v.  Meek,  57  Tex.  385. 

*  Brockett  v.  Foscue,  1  Hawks  (L.  &  Eq.)  64,  67  ;  Lowe  v.  Weatherley,  4 
Dev.  &  B.  212 ;  Mendenhall  v.  Parish,  8  Jones  (N.  C.)  106 ;  78  Am.  Dec.  269 ; 
Graves  v.  Carter,  2  Hawks  (L.  &  Eq.)  576 ;  11  Am.  Dec.  786 ;  Spiers  v. 
Clay's  Admr.  4  Hawks  (L.  &  Eq.)  22. 


§   834  CONSIDEEATION.  100 

as  to  what  consideration  really  passed  between  the  parties,  and 
the  grantor  is  not  estopped  by  his  acknowledgment  of  payment 
in  any  action  which  he  may  bring  for  the  recovery  of  the  pur- 
chase money  or  other  object,  so  long  as  the  validity  of  the  deed 
as  an  operative  conveyance  is  not  attacked.  But  the  rule  which 
we  have  been  considering  is  subject  to  the  important  qualifica- 
tion that  parol  evidence  cannot  be  admitted  for  the  purpose  of 
destroying  the  effect  and  operation  of  the  deed.^  From  this  rule 
it  follows  that  the  grantor  cannot  claim  that  a  trust  results  to 
himself  when  he  has  executed  a  deed  without  consideration. 
This  would  be  defeating  the  deed  by  parol  evidence,  which  can- 
not be  done.^  Creditors,  of  course,  can  show  that  a  deed  was 
made  without  consideration  for  the  purpose  of  defeating  it.^ 

»  Grout  V.  Townsend,  2  Hill,  554,  557 ;  Coles  v.  Soulsby,  21  Cal.  47 ;  Wil- 
kinson V.  Scott,  17  Mass.  257 ;  McCrea  v.  Purmort,  16  Wend.  460 ;  30  Am. 
Dec.  103 ;  Kinnebrew  v.  Hinnebrow,  35  Ala.  636 ;  Beach  v.  Cooke,  28  N.  Y. 
537;  Stackpole  v.  Robbins,  47  Barb.  219;  Arthur  v.  Arthur,  10  Barb.  24; 
Bullard  v.  Briggs,  7  Pick.  537 ;  19  Am.  Dec.  292 ;  Goodspeed  v.  Fuller,  46 
Me.  141 ;  Rockwell  v.  Brown,  54  N.  Y.  213  ;  Peck  v.  Vandenberg,  30  Cal. 
23.  See,  also.  Commercial  Bank  etc.  v.  Norton,  1  Hill,  509 ;  Doe  v.  Beards- 
ley,  2  McLean,  412,  414  ;  Philbrook  v.  Delano,  29  Me.  410 ;  Goodwin 
t>.  Gilbert,  9  Mass.  510;  Wilt  v.  Franklin,!  Binn.  502;  2  Am.  Dec.  474; 
Barnum  v.  Childs,  1  Sand.  58,  62;  Winans  v.  Peebles,  31  Barb.  371; 
Farrington  v.  Barr,  36  N.  H.  86 ;  Graves  v.  Graves,  29  N.  H.  (9  Fost.)  129; 
3  Wash.  Real    rop.  (4th  ed.)  377. 

2  Burn  V.  Winthrop,  1  Johns.  Ch.  329;  Burt  v.  Wilson,  28  Cal.  632; 
Graves  v.  Graves,  29  N.  H.  (9  Fost.)  129 ;  Ownes  v.  Ownes,  23  N.  J.  Eq.  (8 
Green,  C.  E.)  60 ;  Jackson  v.  Cleveland,  15  Mich.  94 ;  Graflf  v.  Rohrer,  35 
Md.  327  ;  Hutchins  v.  Lee,  1  Atk.  447 ;  Lloyd  v.  Spillett,  2  Atk.  250  ;  Yoimg 
V.  Peachy,  2  Atk.  257.  And  see  Morris  v.  Morris,  2  Bibb,  311 ;  RandaU  v, 
Phillips,  3  Mason,  3S8 ;  McKenney  v.  Burns,  31  Ga.  295. 

'  Peck  V.  Vandenberg,  30  Cal.  22 ;  Johnson  v.  Taylor,  4  Dev.  355.  And 
see  Hubbard  v.  Allen,  59  Ala.  296 ;  Fellows  v.  Smith,  40  Mich.  689. 
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g  854.  No  present  interest  passing. 

g  855.  Tendency  to  uphold  deed, 

g  85G.  Conveyance  of  estate  not  owned  by  grantor. 

g  857.  Conveyance  in  fee  with  condition  upon  a  right  of  possession  in  the 

grantors, 

g  858.  Limited  estates, 

g  859.  Same  subject — Continued. 

g  860.  Conveyance  to  wife  and  chUdren. 

g  861.  Relation  from  re-execution  of  lost  deed. 

g  862.  Water  power, 

g  863.  Appurtenances  and  incidents, 

g  864.  Construction  of  particular  words. 

PART  II. 

COMMUNITY  PROPERTY. 

g  865.    In  what  States  exists. 
g  866.    The  civil  law. 
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g  867.  In  other  countries. 

§  868.  Presumption  of  community  property. 

g  869.  Grants  from  the  government — Bule  in  Texas. 

§  870.  In  California  and  Louisiana. 

§  871.  Land  purchased  by  earnings  of  wife. 

I  872.  Gift  to  husband  or  wife. 

§  873.  Voluntary  gift  in  fraud  of  wife. 

§  874.  Title  acquired  after  voluntary  separation. 

§  875.  Gift  in  compensation  for  services. 

§  876.  Rebuttal  of  presumption  of  community  property. 

§  877.  Presumption  when  deed  is  made  to  wife. 

§  878.  The  rule  in  Texas. 

§  879.  Purchase  on  credit. 

g  880.  Tortious  possession  and  deed  in  consideration  of  surrender  thereof. 

§  835.  Prefatory  section. — It  is  not  intended  in  this  chapter 
to  enter  into  a  detailed  examination  of  the  number  of  cases 
decided  on  the  import  of  particular  language  found  in  tiie  deeu. 
There  are,  however,  a  few  well  established  rules  of  construction 
which  are  resorted  to  by  courts  in  the  construction  of  deeds. 
But  it  is  doubtful  how  far  arbitrary  rules  can  be  of  service 
where  the  only  object  is  to  determine  the  intention  of  the  parties. 
In  fact,  the  truth  was  well  expressed  by  Mr.  Justice  Sanderson, 
who  said  that  "  in  the  construction  of  written  instruments,  we 
have  never  derived  much  aid  from  the  technical  rules  of  the 
books.  The  only  rule  of  much  value — one  which  is  frequently 
shadowed  forth,  but  seldom,  if  ever,  expressly  stated  in  the 
books — is  to  place  ourselves  as  near  as  possible  in  the  seats 
which  were  occupied  by  the  parties  at  the  time  the  instrument 
was  executed;  then,  taking  it  by  its  four  corners,  read  it."* 
This  is  the  main  object  of  all  construction.  When  the  inten- 
tion of  the  parties  can  be  ascertained,  nothing  remains  but  to 
effectuate  that  intention.  In  this  chapter  are  given  some  of 
the  general  rules  of  construction,  while  in  other  chapters 
will  be  found  sections  relating  to  the  construction  of  language 
used  in  those  clauses  which  form  the  different  parts  of  a 
deed. 

§  836.  Intention  of  parties. — As  in  the  case  of  all  contracts, 
the  intent  of  the  parties  to  the  deed,  when  it  can  be  obtained  from 
the  instrument,  will  prevail,  unless  counteracted  by  some  rule 

»  In  Walsh  v.  HiU,  38  CaL  481,  487. 
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of  law.^  A  deed  conveyed  a  certain  gore  or  strip  of  flats, 
described  in  the  deed,  and  continued :  "  The  said  strip  or  gore  to 
begin  at  the  lower  end  of  Milk  Wharf,  so  called,  and  to  run  four 
hundred  and  eighty  feet  to  the  channel.  And  the  said  grantors, 
for  the  consideration  aforesaid,  hereby  release  to  the  said  grantee, 
or  to  any  other  person  or  persons  that  may  build  any  wharf 
on  the  western  line  of  said  strip  of  flats  and  in  the  continuation 
of  the  said  new  wharf  and  on  the  line  thereof  to  the  eastward,  all 
our  right,  title,  and  interest  to  the  said  gore  of  flats  to  the  channel, 
or  so  far  as  our  right  extends,  for  the  use  and  benefit  of  the  pro- 
prietors of  the  wharf  which  may  be  built  as  aforesaid.  To  have 
and  to  hold  the  said  granted  and  bargained  premises,  with  the 
privileges  and  appurtenances  thereof,  to  the  said  grantee,  his  heirs 
and  assigns,  to  his  and  their  use  and  behoof  forever."  The 
deed  also  contained  the  usual  covenants  of  warranty,  and  it  was 
held  that  by  the  first  description  the  grantee  took  an  absolute 
estate  in  fee  of  the  property  described,  and  that  by  the  second 
description,  all  the  right,  title,  and  interest  of  the  grantors  to  the 
property  described  passed  to  the  grantee,  and  not  "to  the  use 
and  benefit  of  the  wharf  which  might  be  built."  ^  If  a  question 
of  law  arises  upon  the  construction  of  a  deed,  it  is  the  province 
of  the  court  to  construe  it  and  to  decide  from  the  language  what 
the  intention  of  the  parties  was.^  When  fhe  intention  of  the 
parties  can  be  plainly  ascertained,  arbitrary  rules  are  not  to  be 
resorted  to.*  The  rule  is  that  the  intention  of  the  parties  is  to  be 
ascertained  by  considering  all  the  provisions  of  the  deed,  as  well 

*  Brannan  v.  Mesick,  10  Cal.  95 ;  Thomas  v.  Hatch,  3  Sum.  170  :  Bent  v. 
Rogers,  137  Mass.  192  ;  Bryan  v.  Bradley,  16  Conn.  474 ;  Litchfield  v.  Cud- 
worth,  15  Pick.  23  ;  Racouillat  v,  Sansevain,  32  Cal.  376 ;  Frost  v.  Spaulding, 
19  Pick.  445  ;  31  Am.  Dec.  150  ;  Deering  v.  Long  Wharf,  25  Me.  51 ;  Wallia 
V.  Wallis,  4  Mass.  135  ;  3  Am.  Dec.  210 ;  Marshall  v.  Fisk,  6  Mass.  24  ;  4  Am. 
Dec.  76  ;  Barnes  v.  Haybarger,  8  Jones  (N.  C.)  76  ;  Jennings  v.  Brizeadine, 
44  Mo.  332  ;  Jackson  v.  Blodgett,  16  Johns.  172  ;  Mills  v.  Cattin,  22  Vt.  98  ; 
Waterman  v.  Andrews,  14  R.  I.  589  ;  Cumberland  Building  &  Loan  Assoc. 
V.  Aramingo  Episcopal  Church,  13  Phila.  171 ;  Pike  v.  Monroe,  36  Me.  309 ; 
58  Am.  Dec.  751 ;  Jackson  v.  Myers,  3  Johns.  388 ;  3  Am.  Dec.  504 ;  Callis 
V.  Lavelle,  44  Vt.  230. 

^  Deering  v.  Long  Wharf,  25  Me.  51. 

>  Mulford  V.  Le  Franc,  26  Cal.  88.  See,  also.  Bell  v.  Woodward,  46  N.  H. 
337 ;  Thornberry  v.  Churchill,  4  Mon.  29 ;  16  Am.  Dec.  125 ;  Hurley  v. 
Morgan,  1  Dev.  &  B.  425  ;  28  Am.  Dec.  579. 

*  Kimball  v.  Semple,  25  Cal.  449 
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as  the  situation  of  the  parties,  aud  then  to  give  effect  to  such 
intention  if  practicable  when  not  contrary  to  law.^  A  party  exe- 
cuted to  four  others  an  instrument,  whicli  beginning  in  the  ordi- 
nary form  of  a  bargain  and  sale  deed  purported  to  convey  to 
them,  for  a  certain  consideration,  the  property  described.  Math  a 
general  warranty  of  title.  Then  followed  a  power  of  attorney 
giving  authority  to  the  grantees  to  take  possession  of  the  property, 
and  to  sell  and  convey,  or  lease  the  same  in  the  name  of  the 
grantor,  aud  to  receive  the  purchase  money  and  rents.  The 
grantor  also  agreed  not  to  sell,  lease,  or  authorize  any  other  per- 
son to  sell  or  lease  the  property,  or  revoke  the  power  of  attor- 
ney, unless  default  was  made  in  the  payment  of  the  consideration 
in  the  instalments  mentioned  in  the  deed.  The  deed  contained 
a  covenant  that  if  the  amount  was  paid  at  the  time  agreed  upon, 
the  instrument  should  take  effect  as  a  full  conveyance  in  fee  of 
the  land,  and  also  a  covenant,  in  case  of  the  grantor's  failure 
to  fulfill  his  covenants,  the  instrument  should  take  effect  as  a 
conveyance.  The  instrument  was  held  to  be  a  conveyance  upon 
a  condition  precedent,  until  the  performance  of  which  no  title 
passed  to  the  grantees.  On  performance  of  the  condition  the 
title  would  vest  in  the  grantees  without  any  further  act  on 
the  grantor's  part,  but  until  that  time  the  title  remained  in  the 
grantor.^  In  a  dee^  the  grantor  conveyed  "  all  his  right,  title, 
interest,  and  estate  in  and  to  all  the  estate,  real,  personal,  or  mixed, 
which  J.  C.  and  J.  C,  junior,  died,  seised  or  possessed  of.  It  was 
held  that  the  word  "  and"  did  not  mean  the  joint  estate  alone,  but 
that  the  deed  conveyed  the  interest  of  the  grantor  in  all  the  estate, 
whether  joint  or  several.^  "It  was  the  manifest  intent  of  the 
parties,  that  the  grantor's  right  in  all  the  estate,  whether  joint  or 
several,  should  pass.  Aud  such  must  be  the  operation  of  the 
deed.  It  is  not  uncommon  to  construe  and  to  mean  or,  and  or 
to  mean  micZ,  when  necessary  to  carry  into  effect  the  intention  of 
the  parties."  *     A  deed  conveyed  to  the  grantee,  "  and  her  heirs 

1  Pike  V.  Monroe,  36  Me.  309 ;  58  Am.  Dec.  751 ;  Meana  v.  Presbyterian 
Church,  3  Watts  &  S.  303  ;  Moore  v.  Griffin,  22  Me.  350;  Mills  v.  Catlin, 
22  Vt.  93 ;  Benedict  v.  Gaylord,  11  Conn.  332  ;  29  Am.  Dec.  299 ;  Chouteau 
V.  Suydam,  21  N.  Y.  170;  Wolfe  v.  Scarborough,  2  Ohio  St.  361.  See 
Churchill  v.  Reamer,  8  Bush,  256. 

2  Brannan  v.  Mesick,  10  Cal.  95. 

'  Litchfield  v.  Cudworth,  15  Pick.  23. 
*  Litchfield  v.  Cudworth,  supra. 
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and  assigns  forever,  a  certain  piece  or  parcel  of  land  situated, 
lying,  and  being  in  Halifax,  and  is  the  same  farm,  on  which  [the 
grantor]  now  lives;  that  is  to  say,  one  undivided  half  of  the  same, 
with  the  buildings  thereon,  with  the  privileges  and  appurtenances 
thereto  belonging,  ....  always  provided  that  in  the  eyent  of 
her  decease,  the  same  shall  revert  to  me,  if  living,  if  not,  to  my 
heirs,  being  the  same  farm  which  I  purchased  of  Darius  Plumb." 
The  habendum  was  to  the  grantee,  "  and  her  heirs  and  assigns,  to 
her  and  their  own  proper  use,  benefit,  and  behoof  forever."  The 
deed  contained  the  usual  covenants  of  warranty,  seisin,  and 
against  encumbrances,  and  also  this  clause  following  the  cove- 
nants: "Always  reserving  the  reversion  to  myself  and  heirs,  as 
stipulated  in  the  deed."  The  court  held  that  the  manifest  intent 
was  to  convey  an  estate  for  life,  and  not  an  estate  in  fee,  and  the 
deed  must  take  effect  according  to  such  intent.-' 

§  837.  Teclmical  terms. — "The  intent,  when  apparent  and 
not  repugnant  to  any  rule  of  law,  will  control  technical  terms, 
for  the  intent,  and  not  the  words,  is  the  essence  of  every  agree- 
ment. In  the  exposition  of  deeds,  the  construction  must  be 
upon  the  view  and  comparison  of  the  whole  instrument,  and 
with  an  endeavor  to  give  every  part  of  it  meaning  and  effect."  ^ 
And  if  a  deed  cannot  take  effect  in  the  precise  way  intended,  yet  if 
it  can  operate  in  another  mode  it  will  be  so  construed.^     If  there 

^  Flagg  V.  Eames,  40  Vt.  16.  And  see,  also,  Collins  v.  Lavelle,  44  Vt. 
230 ;  Colby  v.  Colby,  28  Vt.  10. 

"  Chief  Justice  Kent,  in  Jackson  v.  Myers,  3  Johns.  888,  395 ;  3  Am.  Dec. 
504. 

»  Parker  v.  Nichols,  7  Pick.  Ill ;  Goodtitle  v.  Bailey,  Cowp.  600 ;  Barrett 
V.  French,  1  Conn.  354 ;  6  Am.  Dec.  241 ;  Lynch  v.  Livingston,  8  Barb.  463 ; 
2  Seld.  422  ;  Jackson  v.  Blodgett,  16  Johns.  172 ;  Doe  v.  Salkeld,  Willes,  673 ; 
Wallis  V.  WaUis,  4  Mass.  135  ;  3  Am.  Dec.  210 ;  Haggerston  v.  Hanbury,  5 
Barn.  &  C.  101 ;  Smith  v.  Frederick,  1  Euss.  174 ;  Bryan  v.  Bradley,  16  Conn. 
474 ;  RusseU  v.  Coffin,  8  Pick.  143  ;  Brewer  v.  Hardy,  22  Pick.  376 ;  33  Am. 
Dec.  747 ;  Pvoe  v.  Tanmar,  WiUes,  682 ;  Walker  v.  Hall,  2  Lev.  213  ;  Thomp- 
son V.  Attfield,  1  Vern.  40  ;  Thorne  v.  Thorne,  1  Vern.  141 ;  Rogers  v.  Eagle 
Fire  Ins.  Co.  9  Wend.  611 ;  Doe  d.  Lewis  v.  Davies,  2  Mees.  &  W.  503 ;  Doe 
d.  Starling  v.  Prince,  20  L.  J.  N.  S.  C.  P.  223 ;  Doe  d.  Daniell  v.  Woodroffe, 
10  Mees.  &  W.  608 ;  Coltman  v.  Senhouse,  2  Lev.  225 ;  Crossing  v.  Scuda- 
more,  2  Lev.  9 ;  1  Mod.  175 ;  Harrison  v.  Austin,  Carth,  38  ;  Doe  d.  Were  v. 
Cole,  7  Barn.  &,  C.  243 ;  Adams  v.  Steer,  Cro.  Jac.  210 ;  Rigden  v.  Vallier,  2 
Ves.  Sr.  253;  Haggerson  v.  Hanbury,  5  Barn.  &  C.  101;  Nash  v.  Ash,  1 
Hurl.  &  C.  160. 
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is  a  conflict  in  a  deed  between  what  is  written  and  what  is  printed, 
the  written  part  prevails.^  Where  in  a  printed  blank  form  of  a 
warranty  deed,  the  printed  words  "forever,  a  certain  piece  and 
parcel  of  land  lying  and  being"  are  stricken  out,  and  the  words 
"all  n^y  right,  title,  and  interest  in  and  unto"  are  inserted  in 
their  place,  followed  by  a  description  of  the  land,  the  deed  con- 
taining a  covenant,  "that  until  the  ensealing  of  these  presents, 
we  are  the  sole  owners  of  the  premises,  and  that  they  are  free," 
etc.,  the  deed  is  a  quit-claim  deed.^  If  the  deed  contains  a 
clause  decisively  showing  the  intention  of  the  parties,  ambig- 
uities and  inconsistencies  in  other  clauses  of  the  deed  will  not 
defeat  such  intention.^  As  said  by  Lord  Wensleydale:  "The 
question  is  not  what  the  parties  to  a  deed  may  have  intended  to 
do  by  entering  into  that  deed,  but  what  is  the  meaning  of  the 
words  used  in  that  deed;  a  most  important  distinction  in  all 
classes  of  construction,  and  the  disregard  of  which  often  leads 
to  erroneous  conclusions."^     The  express  language  of  a  deed, 

^  Cummings  v.  Dearborn,  5G  Vt.  441.  This  is  the  rule  with  regard  to  all 
contracts :  McNear  v.  McComber,  18  Iowa,  17 ;  Hill  v.  Miller,  76  N.  Y.  32 ; 
Carrigan  v.  Ins.  Co.  53  Vt.  418 ;  Clark  v.  Woodruff,  83  N.  Y.  518 ;  Weisser 
V.  Maitland,  3  Sand.  318 ;  Robertson  v.  French,  4  East,  130.  But  both  the 
written  and  printed  will  bo  construed  together  and  operation  given  to  both 
if  possible  :  Uarper  v.  Albany  Mutual  Ins.  Co.  17  N.  Y.  194 ;  Alsagar  v.  St. 
Katherine's  Dock  Co.  14  Mees.  &  W.  791 ;  Goix  v.  Low,  1  Johns.  Cas.  341 ; 
Hunter  v.  Gen.  Mut.  Ins.  Co.  of  N.  Y.  11  La.  An.  139 ;  Wallace  v.  Ins.  Co.  4 
La.  289 ;  Cushman  v.  Northwestern  Ins.  Co.  34  Me.  487  ;  Howland  v.  Comm. 
Ins.  Co.  Anth.  46;  Goicocchla  v.  La.  State  Ins.  Co.  IS  Mart.  (La.)  51. 

*  Cummings  v.  Dearborn,  56  Vt.  441.  The  word  "premises"  may  refer 
to  the  interest  intended  to  be  conveyed  as  well  as  to  the  land. 

»  Bent  V.  Rogers,  137  Mass.  192.  In  Coleman  v.  Beach,  97  N.  Y.  545,  553, 
Mr.  Chief  Justice  Rugcr,  in  delivering  the  opinion  of  the  court,  said :  "  If 
the  disposition  which  the  owner  of  property  desires  to  make  does  not  con- 
travene any  positive  prohibition  of  law,  his  control  over  it  is  unlimited, 
and  the  only  office  which  the  courts  are  called  upon  to  jjerform,  in  con- 
struing his  transfers  of  title,  is  to  discover  and  give  effect  to  his  intentions. 
In  the  case  of  repugnant  dispositions  of  the  same  property  contained  in 
the  same  instrument,  the  courts  are  of  necessity  compelled  to  choose 
between  them ;  but  it  is  only  when  they  are  irreconcilably  repugnant  that 
such  a  disposition  of  the  question  is  required  to  bo  made.  If  it  is  the  clear 
intent  of  the  grantor  that  apparently  inconsistent  provisions  shall  all 
stand,  such  limitations  upon,  and  interpretations  of  the  literal  signification 
of  the  language  used,  must  be  imposed,  as  will  give  some  effect  if  possible 
to  all  of  the  provisions  of  the  deed." 

*  In  Monypenny  v.  Monypenny,  9  Iloffm.  L.  Cas.  146.  See,  also.  Ex 
parte  Chick,  Re  Meredith,  11  Chip.  D.  739 ;  Evans  v.  Vaughan,  4  Barn.  &  C. 
266 ;  Hilbers  v.  Parkinson,  25  Chip.  D.  203 ;  Smith  v.  Packhurst,  3  Atk.  126. 
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however,  cannot  be  subverted  by  a  mere  matter  of  convenience 
or  taste.^  Whei'e  a  technical  word  is  used,  evidently  in  a  sense 
different  from  its  technical  signification,  the  court  will  give  to  it 
the  construction  which  the  grantor  intended.^  A  grantor  has 
the  right  to  assign  to  words  in  the  deed  a  meaning  different 
from  that  which  they  ordinarily  bear.^  But  the  construction  of 
a  deed  is  the  province  of  the  court.^  All  conveyances  affecting 
real  estate,  so  far  as  questions  of  their  validity,  force,  effect,  and 
construction  are  concerned,  must  depend  entirely  on  the  law  of 
the  place  where  the  property  is  situated.^  Words  which  are  not 
technical  must  be  construed  as  bearing  their  ordinar}*  significa- 
tion.^ "Rules  of  construction  are  adopted  with  a  view  to  ascer- 
tain the  intention  of  the  parties,  and  are  founded  in  experience 
and  reason,  and  not  arbitrarily  adopted.  They  are  not  intended 
to  make  terms  for  contracting  parties,  but  simply  to  ascertain 
what  the  language  means  which  they  have  employed  in  their 


1  Fratt  V,  Woodward,  32  Cal.  219. 

3  Central  Pacific  R.  R.  Co.  v.  Boal,  47  Cal.  151. 

'  Morrison  v.  Wilson,  30  Cal.  3-14.    See  Wilcoxson  v.  Sprague,  51  Cal.  640. 

*  Moody  V.  Palmer,  50  Cal.  32.  See  Whitman  v,  Steiger,  46  Cal.  256.  A 
deed  is  not  a  mere  quit-claim  deed  which  contains  the  words,  "have 
bargained,  sold,  and  quit  claimed,  and  by  these  presents  do  bargain,  sell, 
and  quit  claim,  ....  all  our  right,  title,  and  interest,  estate,  claim,  and 
demand,  both  at  law  and  in  equity,  and  as  well  in  possession  as  in  expect- 
ancy : "  Wilson  v.  Irish,  62  Iowa,  260.  Where  a  person  who  holds  a  second 
mortgage,  and  is  also  co-assignee  in  bankruptcy  of  the  estate  of  the  mort- 
gagor, executes  a  quit-claim  deed  of  the  property  to  a  third  person,  the 
latter  becomes  an  assignee  of  the  second  mortgage,  but  does  not  take  the 
interest  of  the  grantor  as  co-assignee  in  bankruptcy;  the  assignees  in 
bankruptcy  stiU  retain  the  equity  of  redemption :  Southwick  v.  Atlantic 
Fire  &  Mar.  Ins.  Co.  133  Mass.  457.  Where  the  deed  shows  an  intent  to 
transfer  any  future  interest  which  the  grantor  might  acquire,  the  deed  will 
be  treated  in  equity  as  an  executory  agreement  to  convey,  and  the  grantor 
will  be  compelled  to  convey  tho  interest  subsequently  acquired :  Hannon 
V.  Christopher,  34  N.  J.  Eq,  459.  Where  a  person  conveys  to  a  town  and 
"  their  successors  and  assigns  for  literary  purposes,"  with  the  agreement 
that  the  town  should  keep  the  property  in  repair  "for  the  specific  i^urpose 
of  maintaining  a  public  school,"  this  is  not  a  dedication  of  the  property  to 
public  uses :  McGehee  v.  Woodville,  59  Miss.  G4S. 

^  West  V.  Fitz,  109  111.  425.  As  to  the  law  of  place  in  the  construction  of 
covenants,  see  Bethell  v.  Bethell,  54  Ind.  428.  See,  also,  as  to  law  of  place, 
Doe  d.  Moore  v.  Nelson,  3  McLean,  383;  Clark  v.  Graham,  6  Wheat.  577. 
See  as  to  statutoiy  provisions,  Butterfiold  v.  Beall,  3  Ind.  203;  Root  v. 
Brotherson,  4  McLean,  230. 

8  Bradshaw  v.  Bradbury,  64  jMo.  3:34. 
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contracts.  There  are  words  iu  deeds  as  iu  notes  and  other 
instrument  which  have  a  technical  meaning,  and  are  construed 
accordingly,  but  language  in  deeds  or  notes,  or  other  instru- 
ments, not  technical,  must  be  taken  in  its  ordinary  and  usual 
sense.  There  is  no  reason  why  a  rule  which  will  discover  the 
meaning  of  language  not  technical,  iu  a  note  or  other  instru- 
ment, may  not  be  resorted  to,  to  ascertain  the  meaning  of 
language  not  technical  in  a  deed."^ 

§  838.  Expression  of  grantor's  motive. — The  effect  of  the 
deed  must  depend  upon  the  eiFect  of  the  language  used.  A 
grantor  can  impose  conditions  and  can  make  the  title  conveyed 
dependent  upon  their  performance.  But  if  he  does  not  make 
any  condition,  but  simply  expresses  the  motive  which  induces 
him  to  execute  the  deed,  the  legal  effect  of  the  granting  words 
cannot  be  controlled  by  the  language  indicating  the  grantor's 
motive.^  Thus,  where  a  deed  states  in  the  habendum  clause  that 
it  is  made  "  for  the  sole  and  separate  use  and  benefit  of  the  wife 
and  her  children  forever,"  these  words  will  not  give  any  estate 
to  the  children ;  they  perform  no  other  office  than  to  indicate  the 
grantor's  motive.  The  court  said  that  if  it  had  not  been  the 
intention  of  the  parties  to  convey  an  absolute  fee  to  the  grantee, 
"  the  land  would  doubtless  have  been  conveyed  to  a  trustee,  to 
manage  it  and  to  apply  the  profits  to  the  support  of  the  wife  and 
children,  and  provision  made  for  turning  over  their  interests  to 
the  children  as  they  should  respectively  attain  full  age.  The 
consideration  flowed  from  her  alone,  and  her  husband  being 
insolvent,  the  burden  of  maintaining  the  family  was  cast  upon 
her.  The  language  of  the  habendum  of  the  deed  already  quoted, 
merely  indicates  the  motive  for  the  conveyance  to  her,  which  was 
to  provide  a  home  and  the  means  of  support  for  herself  and 
children,  free  from  the  control  of  her  husband,  and  secure  from 
the  claims  of  his  creditors."^ 

§  839.  Surrounding  circumstances. — The  circumstances  con- 
nected with  the  transaction  and  the  situation  of  the  parties  may 

»  Bradshaw  v.  Bradbury,  64  Mo.  334,  335,  per  Henry,  J. 

'  Mauzy  v.  iSIauzy,  79  Va.  537. 

'  Mauzy  v.  Mauzy,  79  Va.  537,  539,  and  cases  cited. 
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be  considered  in  arriving  at  the  intent  of  the  parties.^  On  a 
portion  of  public  land  occupied  by  two  parties,  a  dam  and  mill 
had  been  erected.  One  of  these  conveyed  to  the  other  six  acres 
of  the  land,  describing  the  part  conveyed  by  metes  and  bounds, 
with  the  hereditaments  and  appurtenances  thereunto  belonging. 
It  was  agreed  between  the  parties  that  the  purchaser  from  the 
government  of  this  land  should  convey  his  recognized  portion  of 
it  to  the  other.  By  reason  of  the  structure  of  the  dam,  the  water 
had  flowed  over  the  land  of  both  parties,  and  the  court  held  that 
the  right  to  flow  the  laud  was  an  appurtenance,  and  was  so  under- 
stood at  the  time  of  the  execution  of  the  deed.^  Where  land 
adjoins  tide-waters  and  is  conveyed  "with  the  flats  adjoining 
the  land  and  appertaining  thereto,  meaning  to  convey  only  the 
flats  of  right  belonging  to  said  parcel  of  land,"  the  grantee  will 
take  only  such  flats  as  the  court  may  determine  to  belong  to  the 
parcel  of  land  conveyed,  unless  it  is  shown  by  sufficient  evidence 
that  the  language  was  used  by  the  parties  in  a  different  sense.  If 
such  is  the  case,  the  language  must  receive  that  construction 
which  will  carry  out  the  intention  of  the  parties.^  Whether  an 
instrument  is  or  is  not  a  deed,  is  a  question  of  law  to  be  decided 
by  the  court,  and  it  cannot  be  shown  to  be  a  deed  by  evidence 
dehors  the  instrument.^ 

§  840.  This  is  but  one  rule. — The  rule  mentioned  in  the 
preceding  section  is  but  one  of  the  numerous  rules  of  construc- 
tion, the  object  of  all  of  which  is  to  ascertain  the  intent  of  the 
parties.  Generally,  in  the  construction  of  every  doubtful  or 
ambiguous  deed,  the  intent  cannot  be  obtained  by  the  applica- 
tion of  one  rule  alone.     All  should  be  considered,  and  to  each 


1  Truett  V.  Adams,  66  Cal.  218 ;  Treat  v.  Strickland,  23  Me.  234 ;  Pico  v. 
Coleman,  47  Cal.  65 ;  Morris  Canal  etc.  Co.  v.  Matthiesen,  17  N.  J.  Eq,  (2 
Green)  385 ;  Mulford  v.  Le  Franc,  26  Cal.  88 ;  Abbott  v.  Abbott,  53  Me.  356 ; 
Hadden  v.  Shoutz,  15  111.  581 ;  Dunn  v.  English,  23  N.  J.  L.  (3  Zab.)  126; 
Adams  v.  Frothingham,  3  Mass.  352 ;  3  Am.  Dec.  151 ;  Bradford  v.  Cressey, 
45  Me.  9 ;  Hamm  v.  San  Francisco,  17  Fed.  Rep.  119 ;  Winnipiseogee  etc. 
Co.  V.  Perley,  46  N.  H.  83  ;  French  v.  Carhart,  1  N.  Y.  (1  Comst.)  96 ;  Saund- 
ers V.  Clark,  29  Cal.  299 ;  Wade  v.  Deray,  50  Cal.  376.  See  Piper  v.  True, 
36  Cal.  606  ;  Sprague  v.  Edwards,  48  Cal.  239. 

»  Hadden  v.  Shoutz,  15  111.  581. 

8  Treat  v.  Strickland,  23  Me.  234. 

*  Corlies  v.  Van  Note,  16  N.  J.  L.  (1  Har.)  324. 
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should  be  given  its  proper  weight.  As  illustrating  the  manner 
to  be  adopted  at  arriving  at  the  intent  of  the  parties,  the  lan- 
guage of  Mr.  Chief  Justice  Shaw,  of  Massachusetts,  is  peculiarly 
pertijient :  "  The  same  individual  owning  two  tenements  adjoin- 
ing may  carve  out  and  sell  any  portion  that  he  pleases,  and  the 
terms  of  the  grant  as  they  can  be  learned,  either  by  words  clearly 
expressed,  or  by  just  and  sound  construction,  will  regulate  and 
measure  the  rights  of  the  grantee.  In  construing  the  words 
of  such  a  grant,  where  the  words  are  doubtful  or  ambiguous, 
several  rules  are  applicable,  all,  however,  designed  to  aid  in 
ascertaining  what  was  the  intent  of  the  parties,  such  intent  when 
ascertained  being  the  governing  principle  of  construction.  And 
first,  as  the  language  of  the  deed  is  the  language  of  the  grantor, 
the  rule  is,  that  all  doubtful  words  shall  be  construed  most 
strongly  against  the  grantor,  and  most  favorably  and  beneficially 
for  the  grantee.  Again,  every  provision,  clause,  and  word  in  the 
same  instrument  shall  be  taken  into  consideration  in  ascertaining 
the  meaning  of  the  parties,  whether  words  of  grant,  of  cove- 
nant, or  description,  or  words  of  qualification,  restraint,  excep- 
tion, or  explanation.  Again,  eveiy  word  shall  be  presumed  to 
have  been  used  for  some  purpose,  and  shall  be  deemed  to  have 
some  force  and  effect,  if  it  can  have.  And  further,  although 
parol  evidence  is  not  admissible  to  prove  that  the  parties 
intended  something  different  from  that  which  the  written  lan- 
guage expresses,  or  which  may  be  the  legal  inference  and  conclu- 
sion to  be  drawn  from  it,  yet  it  is  always  competent  to  give  in 
evidence  existing  circumstances,  such  as  the  actual  condition  and 
situation  of  the  land,  buildings,  passages,  water-courses,  and  other 
local  objects,  in  order  to  give  a  definite  meaning  to  language 
used  in  the  deed,  and  to  show  the  sense  in  which  particular 
words  were  probably  used  by  the  parties,  especially  in  matters 
of  description."  ^  Where  the  meaning  is  doubtful,  evidence  as 
to  the  acts  of  the  parties  may  be  admitted  to  show  the  intent.^ 
But  where  the  terms  of  the  deed  are  plain  and  intelligible^ 
and  the  instrument  can  operate,  evidence  as  to  the  acts  of  the 
parties  claiming  under  it  is  not  admissible.^     The  intent,  when 

1  In  Salesbury  v.  Andrews,  19  Pick.  250,  252. 

*  Winnipiseogee  etc.  Co.  v.  Perley,  46  N.  H.  83. 

»  Dunn  V.  Bank  of  Mobile,  2  Ala.  152 ;  Hutchings  v.  Dixon,  11  Md.  29. 
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clearly  expressed,  cannot  be  altered  by  evidence  of  extraneous 
circumstances.^ 

§  841.  Appearance  at  time  of  sale. — If  by  an  artificial  arran  ge- 
ment,  an  owner  of  land  has  created  an  advantage  for  one  part  of 
the  land  to  the  detriment  of  the  other,  the  holders  of  the  two 
parts  upon  a  severance  of  the  ownership  take  them  as  they 
openly  and  visibly  appeared  at  the  time  of  the  deed.  As  said 
by  Selden,  J. :  "  The  rule  of  the  common  law  on  this  subject  is 
well  settled.  The  principle  is,  that  where  the  owner  of  two 
tenements  sells  one  of  them,  or  the  owner  of  an  entire  estate 
sells  a  portion,  the  purchaser  takes  the  tenement,  or  portion  sold, 
with  all  the  benefits  and  burdens  which  appear  at  the  time  of  the 
sale  to  belong  to  it,  as  between  it  and  the  property  which  the 
vendor  retains.  This  is  one  of  the  recognized  modes  by  which 
an  easement  or  servitude  is  created.  No  easement  exists  so  long 
as  there  is  a  unity  of  ownership,  because  the  owner  of  the  whole 
may,  at  any  time,  re-arrange  the  qualities  of  the  several  parts. 
But  the  moment  a  severance  occurs  by  the  sale  of  a  part,  the 
right  of  the  owner  to  redistribute  the  properties  of  the  respective 
portions  ceases;  and  easements  or  servitudes  are  created,  corre- 
sponding to  the  benefits  and  burdens  mutually  existing  at  the 
time  of  the  sale.  This  is  not  a  rule  for  the  benefit  of  purchasers 
only,  but  is  entirely  reciprocal.  Hence,  if  instead  of  a  benefit 
conferred,  a  burden  has  been  imposed  upon  the  portion  sold,  the 
purchaser,  provided  the  marks  of  this  burden  are  open  and 
visible,  takes  the  property  with  the  servitude  upon  it.  The 
parties  are  presumed  to  contract  in  reference  to  the  condition  of 
the  property  at  the  time  of  the  sale,  and  neither  has  a  right  by 
altering  arrangements  then  openly  existing,  to  change  materially 
the  relative  value  of  the  respective  parts/' ^  A  person  leased  a 
tract  of  land  to  A,  reserving  the  streams  of  water  and  the  soil 
under  them,  with  the  privilege  of  erecting  upon  any  part  of  the 
j)remises,  mills  and  dams,  and  reserving  also  the  land  which 
might  be  overflowed  in  consequence  of  such  dams.  A  sold  a 
part  of  the  premises  to  B  with  like  exceptions,  and  the  latter 
erected  a  dam  on  his  land,  by  which  the  land  of  A  was  over- 

»  Means  v.  Presbyterian  Church,  3  Watts  &  S.  303, 
'  Lampman  v.  Milks,  21  N.  Y.  505,  507. 
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flowed.  The  court  held  that  until  the  original  o^vner  exercised 
his  right  and  erected  dams,  the  reservation  was  inoperative,  and 
if  considered  strictly  as  an  exception,  was  void  for  uncertainty.^ 
Where  a  tract  of  land  is  conveyed,  described  by  metes  and 
bounds,  with  a  mill  upon  it,  and  there  was  at  the  time  of  the 
conveyance  a  race-way  to  conduct  the  wat^r  from  the  mill  run- 
ning along  the  side  of  a  stream  beyond  the  limits  of  the  land 
conveyed  into  other  land  owned  by  the  grantor,  and  finally  dis- 
charging into  the  stream,  and  this  race-way  had  been  used  for 
many  years  in  connection  with  the  mill,  and  was  required  for  the 
convenient  use  of  the  mill,  the  right  to  the  uninterrupted  flow 
of  the  water  through  the  whole  extent  of  the  race-way  passed  by 
the  conveyance,  as  appurtenant  to  the  mill.^ 

§  842.  Ulustratlons. — Another  illustration  of  the  principle 
that  where  the  owner  of  two  tenements  sells  one  of  them,  the 
grantee  takes  the  premises  with  the  benefits  and  burdens  which 
appear  at  the  time  of  the  conveyance  to  belong  to  it,  is  a  case 

•  Thompson  v.  Gregory,  4  Johns.  81 ;  4  Am.  Dec.  255. 

'  New  Ipswich  Factory  v.  Batchelder,  3  N.  H.  190.  The  court  quoted 
this  language  from  Nicholas  v.  Chamberlain,  Cro.  James,  121 :  "It  was 
held  by  all  the  court,  upon  demui'rer,  that  if  one  erect  a  house  and  builds 
a  conduit  thereto  in  another  part  of  his  land,  and  conveys  water  by  pipes 
to  the  house,  and  afterwards  sells  the  house  with  the  appurtenances, 
excepting  the  land,  or  sells  the  land  to  another,  reserving  to  himself  the 
house,  the  conduit  and  the  pipes  pass  with  the  house;  because  they  are 
necessary  and  quasi  appendant  thereto.  And  he  shall  have  liberty  by  law 
to  dig  in  the  land  for  amending  the  pipes,  or  making  them  new,  as  the  case 
may  require.  So  it  is,  if  a  lessee  for  j'ears  of  a  house  and  land  erect  a 
conduit  vipon  the  land,  and  after  the  terra  determines,  the  lessor  occupies 
them  together  for  a  time,  and  afterwards  sells  the  house  with  the  appurte- 
nances to  one,  and  the  land  to  another,  the  vendee  shall  have  the  conduit 
and  pipes,  and  liberty  to  amend  them."  The  court  then  declares  that  the 
rule  thus  laid  down  "  seems  to  us  to  be  founded  on  sound  reason  and  good 
sense,  and  to  apply  in  all  its  force  to  the  case  now  before  us.  A  race-way 
may  be  as  necessarj'  an  appurtenance  to  a  mill  to  conduct  the  water  from 
it,  as  a  canal  to  conduct  to  it  the  water  necessary  to  work  it.  In  many 
cases  a  severance  of  the  appurtenance  from  the  thing  to  which  it  is 
appurtenant,  would  render  both  useless.  For  aught  we  know,  that  may 
be  the  case  in  this  instance.  But  however  that  may  be,  the  case  finds 
that  the  race-way  was  necessary  for  the  convenient  working  of  the  mills. 
Shepherd  in  his  Touchstone,  89,  says  :  '  By  the  grant  of  mills  the  waters, 
flood-gates,  and  the  like,  that  are  of  necessary  use  to  the  mills,  do  pass,' 
and  we  entertain  no  doubt  that  the  race-way  in  this  case  passed  by 
Barrett's  deed,  as  an  appurtenance  to  the  mill." 


{ 
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where  tlie  owner  of  a  spring  lot  and  of  a  paper  mill  on  another 
tract  had  conveyed  the  water  to  the  mill  by  an  artificial  arrange- 
ment. He  sold  the  spring  lot,  and  the  court  held  that  the  grantee 
took  it  subject  to  the  burden/  If  a  boundary  line  is  described 
as  running  up  the  river  to  certain  falls,  "thence  continuing  to 
run  in  such  a  direction  as  to  include  a  mill-yard  and  the  whole 
of  a  mill-pond,  which  may  be  raised  by  a  dam  on  said  falls  to  a 
certain  road,"  the  description  determines  the  boundary  of  the 
land  itself,  and  not  the  height  to  which  it  is  permissible  to  raise 
the  pond.^  It  was  said  by  Judge  Story:  "It  has  been  very 
correctly  stated  at  the  bar,  that  in  the  construction  of  grants  the 
court  ought  to  take  into  consideration  the  circumstances  attend- 
ant upon  the  transaction,  the  particular  situation  of  the  parties 
the  state  of  the  country,  and  the  state  of  the  thing  granted,  for 
the  purpose  of  ascertaining  the  intention  of  the  parties.  In 
truth,  every  grant  of  a  thing  naturally  and  necessarily  imports 
a  grant  of  it  as  it  actually  exists,  unless  the  contrary  is  provided 
for."^  But  actual  knowledge  on  the  part  of  the  contracting 
parties  will  repel  the  presumption  of  law,  that  in  the  case  of  the 
sale  of  land  the  parties  contract  with  reference  to  the  physical 
condition  of  the  property  at  the  time.^  The  result  of  the  decis- 
ions on  this  question  is  thus  summed  up  by  Mr.  Justice  Folger: 
"  1st.  That  when  an  owner  of  a  whole  tenement  has  by  some 
artificial  arrangement  of  the  material  properties  of  his  estate, 
added  to  the  advantages  and  enhanced  the  value  of  one  portion 
of  it,  he  cannot  after  selling  that  portion  with  those  advantages 
openly  and  visibly  attached,  voluntarily  break  up  the  arrange- 
ment and  thus  destroy  or  materially  diminish  the  value  of  the 
portion  sold.  2d.  It  is  further  held,  that  the  moment  the  sever- 
ance of  the  tenement  takes  place  by  a  sale  of  a  part,  the  right  of 
the  owner  to  redistribute  the  properties  of  the  respective  portions 
ceases,  and  easements  and  servitudes  are  created,  corresponding 
to  the  benefits  and  burdens  mutually  existing  at  the  time  of  the 
sale.  3d.  It  is  further  held,  that  parties  are  presumed  to  con- 
tract in  reference  to  the  condition  of  the  property  at  the  time  of 

»  Seymour  v.  Lewis,  13  N.  J.  Eq.  (2  Beasl.)  489. 
"  Hull  V.  Fuller,  4  Vt.  199. 
'  In  United  States  v.  Appleton,  1  Sum.  492,  501. 
*  Simmons  v.  Cloonan,  47  N.  Y.  3. 
H  Deeds.  — 8. 
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the  sale,  and  that  neither  has  a  right  by  altering  arrangements 
then  openly  existing,  to  change  materially  the  relative  value  of 
the  respective  parts."  ^ 

§  843.  Grammatical  construction. — "A  grammatical  con- 
struction is  not  always  to  be  followed,  and  it  has  been  well  said 
that  neither  false  English  nor  bad  Latin  will  make  void  a  deed 
when  the  meaning  of  the  party  is  apparent.  In  construing  an 
instrument,  that  construction  is  always  to  be  adopted  which  will 
accomplish  the  object  for  which  the  instrument  was  executed."* 
A  father  executed  a  deed  to  his  son,  reserving  a  maintenance  to 
himself,  and  requiring  the  payment  of  his  debts.  The  deed  con- 
tained a  condition  giving  the  grantor  a  right  of  re-entry  in  case 
the  grantee  neglected  to  pay  such  debts,  and  suffered  the  grantor 
to  be  put  to  cost,  trouble,  or  expense  on  account  of  such  debts. 
The  court  held,  that  after  the  grantor's  death,  the  neglect  to  pay 
a  debt  which  he  owed,  although  not  presented  after  his  death, 
worked  a  forfeiture  of  the  estate,  and  that  the  grammatical  sense 
of  words  is  not  to  be  adhered  to  in  the  construction  of  either  a 
deed  or  a  will  where  a  contrary  intent  is  manifest ;  and  that  the 
word  "and"  may  be  read  "or,"  when  by  so  doing  effect  will  be 
given  to  the  intent  of  the  parties.^  "  It  is  not  the  practice  of  courts 
of  justice  to  divest  persons  of  their  estates  by  a  rigid  adherence  to 
the  rules  of  grammatical  construction,  or  by  a  strict  interpretation 
of  the  language  of  an  instrument,  when  the  sense  in  which  the 
words  were  used  is  apparent  from  other  portions  of  the  instru- 
ment viewed  in  the  light  of  the  attending  facts.  The  sole  object 
to  be  obtained  in  the  construction  of  contracts  is  to  ascertain  the 
real  intention  of  the  parties ;  and  with  this  view  the  whole  con- 
tract and  all  its  provisions,  together  with  the  relations  of  the 
parties  towards  each  other,  will  be  considered ;  and  effect  will  be 
given  to  the  intent  thus  ascertained,  however  clumsily  the  instru- 

'  In  Simmons  v.  Cloonan,  47  N.  Y.  3,  9.  And  see,  also,  Curtis  v. 
Ayrault,  47  N.  Y.  73 ;  Cox  v.  Mattliews,  1  Vent.  237 ;  Hazard  v.  Robinson, 
8  Mason,  272 ;  Brakely  v.  Sharp,  2  Stockt.  Ch.  206 ;  Robbins  v.  Barnes, 
Hob.  131 ;  Palmer  v.  Fletcher,  1  Lev.  122 ;  2  Sid.  167 ;  Shury  v.  Piggot,  3 
Bulst.  339 ;  Kilgour  v.  Ashcom,  5  Har.  &  J.  82 ;  Dunkles  v.  Milton  R.  R. 
Co.  4  Fost.  (N.  H.)  489. 

*  Hancock  v.  Watson,  18  Cal.  137,  per  Cope,  J. 

»  Jackson  v.  Topping,  1  Wend.  388 ;  19  Am.  Dec.  515. 
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ment  may  be  worded^  and  however  grossly  it  may  violate  the 
strict  rules  of  grammatical  construction."  * 

§  844.  Resort  to  punetuation. — While  little  regard  is  to  be 
paid  to  puuctuation,  yet  it  may  be  looked  to  as  a  last  resort. 
"Punctuation,"  says  Mr.  Justice  Baldwin,  "is  a  most  fallible 
standard  by  which  to  interpret  a  writing.  It  may  be  resorted 
to  when  all  other  means  fail ;  but  the  court  will  first  take  the 
instrument  by  its  four  corners  in  order  to  ascertain  its  true 
meaning;  if  that  is  apparent,  on  judicially  inspecting  the  whole, 
the  punctuation  will  not  be  suffered  to  change  it."^ 

§  845.  Construing  deeds  together. — When  two  or  more  deeds 
are  executed  at  the  same  time,  between  the  same  parties,  in  rela- 
tion to  the  same  subject-matter,  they  may,  in  some  instances, 
for  the  purpose  of  construing  their  intent  and  effect,  be  taken 
together  and  treated  as  one  instrument.^  But  to  enable  two  or 
more  instruments  to  be  read  together  it  is  not  sufficient  that  they 
were  made  between  the  same  parties  and  at  the  same  time. 
The  rule  cannot  apply  unless  the  instruments  themselves  show, 
or  the  fact  is  made  to  appear  by  extrinsic  evidence,  that  they 
relate  to  the  same  transaction.  Hence,  where  a  party's  title  to 
two  adjoining  parcels  of  land  is  derived  by  a  separate  deed  for 
each  parcel,  from  the  same  grantor,  and  bearing  the  same  date, 
but  which  do  not  refer  to  each  other,  and  in  one  of  the  deeds 
a  piece  of  land  which  is  parcel  of  the  premises  conveyed  by  the 

^  Sprague  v,  Edwards,  48  Cal.  239,  249,  per  Mr.  Justice  Crockett,  in 
delivering  the  opinion  of  the  court.  See,  also,  Kacouillat  v.  Sansevain,  32 
Cal.  376,  387.  Relative  words  in  the  construction  of  all  contracts  are 
generally  deemed  to  refer  to  the  nearest  antecedent :  Bold  v.  Molineux, 
Dyer,  14  6 ;  Com.  Dig.  tit.  Parols  (A.  14) ;  Rex.  v.  Inhabitants  of  St.  Mary's, 
1  Barn.  &  A16..  327 ;  Baring  v.  Christie,  5  East,  398 ;  2  Parsons  on  Contracts 
(6th  ed.),  513.  But  see  Gray  v.  Clark,  11  Yt.  583 ;  Stamiland  v.  Hopkins,  9 
Mees.  <fc  W.  178  ;  Carbonel  v.  Davies,  1  Strange,  394. 

'  Ewing  V.  Burnet,  11  Peters,  41.  See,  also.  Doe  i;.  Martin,  4  Term  Rep. 
65 ;  8  Dane,  Abr.  558. 

'  Clap  V.  Draper,  4  Mass.  266 ;  3  Am.  Dec.  215 ;  Cornell  v.  Todd,  2  Denio, 
130 ;  King  v.  King,  7  Mass.  496 ;  Patterson  v.  Donner,  48  Cal.  369 ;  Cloyes 
V.  Sweetser,  3  Cush.  403;  Jackson  v.  McKenny,  3  Wend.  233 ;  20  Am.  Deo. 
690;  Jackson  v.  Dunsbagh,  1  Johns.  Cas.  91 ;  Gerdes  v.  Moody,  41  Cal.  335 ; 
Pulliam  V.  Bennett,  55  Cal.  3G8.  See  Putnam  v.  Stewart,  97  N.  Y.  411 ; 
Moore  v.  Fletcher,  16  Me.  63 ;  33  Am.  Dec.  633 ;  Leach  v.  Leach,  4  Ind.  628 ; 
58  Am.  Dec.  642 ;  Wildman  v.  Taylor,  4  Ben.  42 ;  Isham  v.  Morgan,  9  Conn. 
374 ;  23  Am.  Dec.  361. 
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other  deed  is  in  terms  excepted,  each  deed  must  stand  by  itself; 
and  as  the  exception  is  not  for  a  part  of  the  thing  granted  by 
the  deed  in  which  it  was  contained,  it  is  void.*  "When  the  same 
grantor  makes  separate  deeds  to  different  grantees,  they  will  not 
be  construed  together  in  determining  the  rights  of  the  grantees 
with  respect  to  the  common  subject-matter.^  "Wliere  a  grantor 
executed  a  deed  conveying  the  absolute  fee,  and  at  the  same 
time  the  grantee  executed  an  instrument  which  recited  that  he 
received  the  property  charged  with  the  settlement  of  the  just 
debts  of  the  grantor,  this  instrument  is  admissible  in  evidence 
in  an  action  of  ejectment  brought  by  the  grantee  to  show,  on 
the  part  of  the  defendant,  that  the  grantee  had  but  a  trust  in 
the  property,  and  that  therefore  the  widow  of  the  grantor,  who 
had  intermarried  with  the  defendant  since  the  execution  of  the 
deed,  was  entitled  to  dower  in  the  land.^     Where  several  deeds 

'  Cornell  v.  Todd,  2  Denio,  130.  Said  the  court,  per  Bronson,  C.  J. :  "  It 
is  not  necessary  that  the  instruments  should  in  terms  refer  to  each  other, 
if  in  point  of  fact  they  are  parts  of  a  single  transaction.  But  until  it 
appears  that  they  are  such,  either  from  the  writings  themselves,  or  by 
extrinsic  evidence,  the  case  is  not  brought  within  the  rule.  Now,  here 
there  is  no  reference  in  either  of  the  two  deeds  to  the  other ;  nor  is  there 
any  extrinsic  evidence,  if  such  would  have  been  admissible,  that  they 
were  both  parts  of  one  act.  They  are  between  the  same  parties,  and  have 
the  same  date  ;  but  it  is  not  inferable  from  those  facts  alone  that  they  are 
parts  of  a  single  transaction.  It  may  very  well  be  that  the  same  parties 
should  have  several  transactions  in  one  day,  and  of  the  same  general 
nature,  and  yet  that  each  one  should  be  distinct  from  and  wholly  inde- 
pendent of  the  other.  But  there  is  something  more  than  the  want  of  a 
connecting  link  between  these  two  deeds.  They  do  not  relate  to  the  same 
subject-matter.  It  is  true  that  they  are  both  conveyances  of  land ;  but  the 
parcels  are  separate  and  distinct,  and  each  deed  stands  upon  its  own  inde- 
pendent consideration.  This  is  a  decisive  feature  in  the  case.  Where  tAvo 
deeds  neither  refer  to  each  other,  nor  relate  to  the  same  subject-matter,  I 
am  not  aware  of  any  principle  upon  which  one  can  be  made  to  qualify,  or 
in  any  way  affect  the  legal  construction  of  the  other.  No  extrinsic  evi- 
dence could  help  out  the  defendant's  case ;  for  whatever  might  be  proved, 
it  would  still  remain  true  that  the  deeds  themselves  neither  refer  the  one  to 
the  other,  nor  do  they  relate  to  the  same  subject-matter ;  and  parol  evi- 
dence cannot  be  allowed  to  control  the  legal  effect  or  operation  of  a  deed." 
For  a  case  in  which  an  absolute  deed  and  a  deed  in  trust  for  the  benefit  of 
the  grantor's  unsecured  creditors  were  construed  together,  see  Kruse  v. 
Prindle,  8  Or.  158. 

*  Rexford  v.  Marquis,  7  Lans.  249. 

3  Doe  V.  Bernard,  15  Miss.  (7  Smedes  &  M.)  319.  And  see  Bell  v.  Mayor 
of  New  York,  10  Paige,  49 ;  Pepper  v.  Haight,  20  Barb.  429 ;  Ford  v.  Bel- 
mont, 7  Rob.  (N.  Y.)  97;  Everett  v.  Thomas,  1  Ired.  252;  Field  u,  Huston. 
21  Me.  69. 
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of  release  are  executed  as  parts  of  one  and  the  same  transaction 
in  effecting  a  partition  of  real  estate  between  heirs,  tenants  in 
common,  they  must,  in  their  construction,  be  read  together,  and 
by  their  combined  effect  the  rights  of  the  parties  under  them  must 
be  settled.-^  Reciting  a  previous  agreement  in  a  deed  is  equiva- 
lent to  confirming  and  renewing  it.^ 

§  846.  Rule  in  Shelley's  case. — The  rule  in  Shelley's  case 
has  been  much  discussed  in  works  treating  of  the  law  of  real 
property.  The  rule  is  thus  stated :  "  When  the  ancestor  by  any 
gift  or  conveyance,  taketli  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited,  either  mediately  or  imme- 
diately, to  his  heirs  in  fee  or  in  tail,  the  heirs  are  words  of  limita- 
tion of  the  estate,  and  not  words  of  purchase," '  In  Kent's 
Commentaries,  the  definition  given  by  Mr.  Preston  as  abridged, 
is  said  to  be  full  and  accurate :  "  When  a  person  takes  an  estate 
of  freehold,  legally  or  equitably,  under  a  deed,  will,  or  other  writ- 
ing, and  in  the  same  instrument  there  is  a  limitation  by  way  of 
remainder,  either  with  or  without  the  interposition  of  another 
estate,  of  an  interest  of  the  same  legal  or  equitable  quality,  to  his 
heirs  or  heirs  of  his  body,  as  a  class  of  persons  to  take  in  suc- 
cession, from  generation  to  generation,  the  limitation  to  the  heirs 
entitles  the  ancestor  to  the  whole  estate."^  And  Kent  himself 
says :  "  The  word  '  heirs,'  or '  heirs  of  the  body/  create  a'remainder 

1  White  V.  Brocaw,  14  Ohio-St,  339. 

'  Salboum  v.  Houstoun,  1  Bing.  433;  Barfoot  v.  Freswell,  3  Keb.  465; 
Sampson  v.  Easterby,  9  Barn.  &  C.  505.  But  covenants  contained  in  a 
prior  agreement  will  not  run  -with  the  land  because  the  deed  recites  that  it 
is  executed  "  per  agreement " :  Close  v.  Burlington,  Cedar  Rapids  etc.  Ry. 
Co.  64  Iowa,  149.  And  see  Hunt  v.  Amidon,  4  Hill,  345 ;  40  Am.  Dec.  283. 
Where  land  was  sold  on  condition  that  the  vendee  and  a  third  party 
should  execute  a  bond  not  to  erect  certain  buildings  on  the  land,  and  the 
bond  was  signed  before  the  execution  of  the  deed,  but  both  were  delivered 
on  the  same  day,  the  court  held  that  the  two  instruments  should  be  con- 
strued as  parts  of  one  and  the  same  transaction,  notwithstanding  that  the 
deed  did  not  refer  to  the  bond,  and  the  bond  recited  that  the  vendee  had 
purchased  the  land :  Bobbins  v.  Webb,  6S  Ala.  393.  A  prior  unrecorded 
deed  is  not  defeated  by  a  subsequent  deed  of  the  grantor's  "now  remain- 
ing interest"  in  land,  because  both  deeds  may  stand  together,  as  the 
second  deed  is  not  a  conveyance  of  anything  previously  conveyed : 
Eaton  V.  Trowbridge,  38  Mich.  455. 
»  1  Coke,  104. 
*  4  Kent  Com.  215 ;  1  Preston  on  Estates,  263-419. 
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ill  fee  or  in  tail,  which  the  law  to  prevent  an  abeyance  vests  in 
the  ancestor,  who  is  tenant  for  life,  and  by  the  conjunction  of  the 
two  estates  he  becomes  tenant  in  fee  or  in  tail;  and  whether  the 
ancestor  takes  the  freehold  by  express  limitation,  or  by  resulting 
use,  or  by  implication  of  law;  in  either  case  the  subsequent 
remainder  to  his  heirs  unites  with  and  is  executed  on  his  estate 
for  life.  Thus  where  A  was  seised  in  fee,  and  covenanted  to 
stand  seised  to  the  use  of  his  heirs  male,  it  was  held  that  as  the 
use  during  his  life  was  undisposed  of,  it  of  course  remained  in 
him  for  life  by  implication,  and  the  subsequent  limitation  to  his 
heirs  attached  in  him."  ^  This  rule  has  in  a  number  of  instances 
as  to  both  deeds  and  wills,  been  recognized  and  enforced  in  this 
country  as  a  part  of  the  common  law.^  But  in  many  States  the 
rule  is  now  abolished  by  statute,  and  of  the  abolition  of  the  rule,  it 
is  said  by  Kent  that  "  in  its  practical  operation  it  will,  in  cases 
where  the  rule  would  otherwise  have  applied,  change  estates  in 
fee  into  contingent  remainders.  It  sacrifices  the  paramount 
intention  in  all  cases,  and  makes  the  heirs  instead  of  the  ances- 
tor the  stirjis  or  terminus  from  which  the  posterity  of  heirs  is  to 
be  deduced.  It  will  tie  up  property  from  alienation  during  the 
lifetime  of  the  first  taker,  and  the  minority  of  his  heirs.  But  this, 
it  may  perhaps  be  presumed,  was  the  actual  intention  of  the  party 
in  every  case,  in  which  he  creates  an  express  estate  for  life  in  the 
first  taker,  for  otherwise  he  would  not  have  so  limited  it.  It  is  just 
to  allow  individuals  the  liberty  to  make  strict  settlements  of  their 
property  in  their  own  discretion,  provided  there  be  nothing  in 
such  dispositions  of  it  affecting  the  rights  of  others,  nor  incon- 
sistent with  public  policy  or  the  settled  principles  of  law.  But 
this  liberty  of  modifying  at  pleasure  the  transmission  of  prop- 
erty is  in  many  respects  controlled,  as  in  the  instance  of  a  devise 
to  charity,  or  to  aliens,  or  as  to  the  creation  of  estates  tail;  and 

»  4  Kent  Com.  215. 

'  Ridgeway  v.  Lampbear,  99  Ind.  251 ;  Payne  v.  Sayle,  2  Dev.  &  B.  Eq. 
455;  Ware  v.  Richardson,  3  Md.  505;  56  Am.  Dec.  762;  Roy  ■;;.  Garnett,  2 
Wash.  (Ya.)  9;  Polk  v.  Faris,  9  Yerg.  209;  30  Am,  Dec.  400;  Simper's 
Lessee  v.  Simper,  15  Md,  160 ;  Carr  v.  Porter,  1  McCord  Ch.  60 ;  Dott  v. 
Cunniugton,  1  Bay,  453 ;  Cooper  v.  Cooper,  6  R.  I.  261 ;  Davidson  v.  David- 
son, 1  Hawks,  163 ;  Home  v.  Lyeth,  4  Har,  &  J,  531 ;  Kiser  v.  Kiser,  2 
Jones  Eq,  28 ;  Hodges  v.  Little,  7  Jones  (N,  C.)  145 ;  Lyles  v.  Digge,  6  Har, 
&  J.  364  ;  Bishop  v.  Selleck,  1  Day,  299 ;  Brant  v,  Gelston,  2  Johns,  Cas.  384. 
See  Green  v.  Green,  23  Wall,  486, 
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the  rule  in  Shelley's  case  only  operated  as  a  check  of  the  same 
kind  and  to  a  very  moderate  degree.  Under  the  existence  of  the 
rule,  laud  might  be  bound  up  from  circulation  for  a  life,  and 
twenty-one  years  afterwards,  only  the  settler  was  required  to  use 
a  little  more  explicitness  of  intention  and  a  more  specific  pro- 
vision. The  abolition  of  the  rule  facilitates  such  settlements, 
though  it  does  not  enlarge  the  individual  capacity  to  make  them ; 
and  it  is  a  question  for  experience  to  decide  whether  this  attain- 
able advantage  will  overbalance  the  inconvenience  of  increasing 
fetters  upon  alienation,  and  shaking  confidence  in  law,  by  such 
an  entire  and  complete  renunciation  of  a  settled  rule  of  property, 
memorable  for  its  antiquity,  and  for  the  patient  cultivation  and 
discipline  which  it  has  received."  ^ 

*  4  Kent  Com.  232.  And  in  a  note  he  adds :  "The  juridical  scholar  on 
whom  his  great  master,  Coke,  has  bestowed  some  portion  of  the  '  gladsome 
light  of  jurisprudence,'  will  scarcely  be  able  to  withhold  an  involuntary 
sigh  as  he  casts  a  retrospective  glance  over  the  piles  of  learning  devoted 
to  destruction  by  an  edict  as  sweeping  and  unrelenting  as  the  torch  of 
Omar.  He  must  bid  adieu  forever  to  the  renowned  discussions  in  Shelley's 
case,  which  were  so  vehement  and  so  protracted  as  to  rouse  the  sceptre  of  the 
haughty  Elizabeth.  He  may  equally  take  leave  of  the  multiplied  specimens 
of  profound  logic,  sldllful  criticism,  and  refined  distinctions  which  pervade 
the  varied  cases  in  law  and  equity,  from  those  of  Shelley  and  Archer, 
down  to  the  direct  collision  between  the  courts  of  law  and  equity,  in  the  time 
of  Lord  Hardwicke.  He  wUl  have  no  more  concern  with  the  powerful  and 
animated  discussions  in  Perrin  v.  Blake,  which  awakened  all  that  was 
noble  and  illustrious  in  talent  and  endowment,  through  every  precinct  of 
Westminster  Hall.  He  wlU  have  occasion  no  longer  in  pursuit  of  the  learn- 
ing of  that  case,  to  tread  the  clear  and  bright  paths  illuminated  by  Sir 
William  Blackstone's  illustrations,  or  to  study  and  admire  the  spirited  and 
ingenious  dissertation  of  Hargrave,  the  comprehensive  and  profound  dis- 
quisition of  Fearne,  the  acute  and  analytical  essay  of  Preston,  the  neat  and 
orderly  abridgment  of  Cruise,  and  the  severe  and  piercing  criticisms  of 
Reeves.  What  I  have,  therefore,  written  on  this  subject,  may  be  considered, 
so  far  as  my  native  State  is  concerned,  as  a  humble  monument  to  the 
memory  of  departed  learning : "  4  Kent  Com.  232.  In  Missouri,  since  the 
abolition  of  this  rule,  a  deed  to  a  person  for  life,  with  remainder  over  in 
fee-simple  to  the  heirs,  creates  simply  a  life  estate  in  such  person :  Tesson 
V.  Newman,  G2  Mo.  198.  As  to  the  States  in  which  this  rule  has  been 
abolished,  see  Alabama,  Code,  1S67,  §  1574 ;  New  York,  Rev.  Stats.  (4th  ed.) 
pt.  2,  tit.  2,  art.  1,  ?  28 ;  Virginia,  Code,  1873,  ch.  112,  g  11 ;  Wisconsin,  Rev. 
Stats.  1878,  §  2052 ;  California,  Civil  Code,  ?  779 ;  Maine,  Rev.  Stats.  1883, 
ch.  73,  ?  6  ;  Connecticut,  Gen.  Stats.  1866,  p.  537,  ?  5 ;  Rev.  Stats.  1875,  tit.  18, 
ch.  6,  §4;  Kentucky,  Rev.  Stats.  1852,  ch.  80,  i  10;  Massachusetts,  Pub. 
Stats,  ch.  126,  ?  4 ;  Michigan,  Comp.  Laws,  1857,  ch.  85,  g  28  ;  Annot.  Stats. 
§  5544 ;  Minnesota,  Rev.  Stats,  ch.  45,  g  28  ;  Comp.  Laws,  1859,  ch.  31,  §  28 ; 
Missouri,  Rev.  Stats.  1879,  §3943;  New  Jersey,  Stats,  tit.  10,  ch.  2,  §10; 
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§  847.  Lawful  issue.  —  In  connection  with  the  rule  in  Shel- 
ley's case,  we  call  the  reader's  attention  to  a  peculiarly  worded 
deed  where  the  grant  was  to  a  person  "  and  to  his  lawful  issue, 
to  go  to  his  surviving  brother  or  brothers  and  to  their  heirs  and 
assigns."  The  habendum  clause  was  to  the  grantee,  "and  to 
his  lawful  issue,  to  the  only  proper  use  of  the  said  grantee,  and 
his  lawful  issue  (as  above  mentioned)  forever."  The  deed  also 
contained  covenants  of  seisin,  of  quiet  enjoyment,  and  against 
encumbrances  which  were  each  with  the  grantee,  "and  his  law- 
ful issue."  The  court  construed  the  deed  as  giving  the  grantee 
only  a  life  estate.^  The  reasoning  by  which  the  court  came  to 
this  conclusion  is  thus  stated  by  Martin,  J. :  "  The  elementary 
authorities  uniformly  hold  that  the  word  'heirs'  is  indispensable 
to  the  creation  by  deed  of  an  estate  tail  or  fee-simple ;  though  it 

Tennessee,  Code,  1858,  §  2008 ;  Mill  <fc  Vert  Code,  §  2514.  And  see,  also, 
Comp.  Laws  Kansas,  1879,  ch.  117,  §  52 ;  Mississippi,  Code,  1880,  ?  1201 ;  New 
Hampshire,  Gen.  Stats.  1867,  ch.  174,  §  5 ;  Gen.  Laws,  ch.  193,  g  5 ;  New 
Jersey,  Stats,  tit.  10,  ch.  2,  g  10 ;  Rev.  Stats.  1877,  Descent,  §  10 ;  Rhode 
Island,  Pub.  Stats.  1882,  ch.  182,  §  2 ;  Hopper  v.  Demarest,  21  N.  J.  L.  525 ; 
Goodrich  v.  Lampert,  10  Conn.  448;  Dennett  v.  Dennett,  40  N.  H.  500; 
Richardson  v.  Wheatland,  7  Met.  169 ;  Williamson  v.  Williamson,  18  Mon. 
B.  329;  Moore  v.  Littel,  40  Barb.  488;  3  Wash.  Real  Prop.  (5th  ed.)  p.  657. 
See  for  decisions  affecting  this  rule,  Yarnall's  Appeal,  70  Pa.  St.  342; 
Adams  v.  Guerard,  29  Ga.  675 ;  70  Am.  Dec.  624 ;  Pierce  v.  Pierce,  14  R.  I. 
514 ;  Hawkins  v.  Lee,  22  Tex,  547  ;  Hancock  v.  Butler,  21  Tex.  804  ;  Paxson 
V.  Lefferts,  3  Rawle,  59 ;  George  v.  Morgan,  16  Pa.  St.  95 ;  Powell  v. 
Brandon,  24  Miss.  364 ;  Ross  v.  Adams,  28  N.  J.  L.  172 ;  Baker  v.  Scott,  02 
111.  86:  Steiner  v.  Kolb,  57  Pa.  St.  123;  Adams  v.  Ross,  30  N.  J.  L.  512; 
Criswell's  Appeal,  41  Pa.  St.  290  ;  Haldeman  v.  Haldeman,  40  Pa.  St.  35  ; 
Halstead  v.  Hall,  60  Md.  209 ;  Belslay  ?;.  Engel,  107  111.  182 ;  Price  v.  Taylor, 
28  Pa.  St.  102 ;  70  Am.  Dec.  105  ;  Kepple's  Appeal,  53  Pa.  St.  211 ;  Stump  v. 
Jordan,  54  Md.  619  ;  Price  v.  Sisson,  13  N.  J.  Eq.  177  ;  Baker  v.  Scott,  G2  111. 
86;  Bannister  v.  Bull,  16  S,  C.  220;  Brislain  v.  Wilson,  63  111.  175  ;  Clark  v. 
Smith,  49  Md.  lOG ;  Kleppner  v.  Laverty,  70  Pa.  St.  73  ;  Terrell  v.  Cunning- 
ham, 70  Ala.  100;  May  v.  Ritchie,  65  Ala,  602;  Flint  v.  Steadman,  36  Vt, 
210  ;  Oyster  v.  Oyster,  100  Pa.  St.  538  ;  Warner  v.  Sprigg,  62  Md.  14 ;  Adams 
V.  Adams,  6  Q.  B,  860 ;  Pybua  v.  Mitford,  2  Lev.  77 ;  Webster  v.  Cooper,  14 
How,  500 ;  Quillman  v.  Custer,  57  Pa.  St.  125 ;  Doebler's  Appeal,  04  Pa,  St. 
17 ;  Tyler  v.  Moore,  42  Pa.  St,  374 ;  Ford  v.  Flint,  40  Vt.  394 ;  Lees  v.  Mosley, 
1  Younge  <fc  C.  589 ;  Greenwood  v.  Rothwell,  5  Man,  &,  G,  628 ;  Ridgeway 
V.  Lamphear,  99  Ind,  251 ;  Bagnall  v.  Harvey,  4  Barn,  &  C.  610 ;  Abbott  v. 
Jenkins,  10  Serg,  &  R.  296 ;  Hennessy  v.  Patterson,  85  N.  Y.  91 ;  Ward  v. 
Armory,  1  Curt.  419  ;  Jones  v.  Miller,  13  Ind.  337 ;  Mclutyre  v.  Mclntyre, 
16  S,  C,  290 ;  Macumber  v.  Bradley,  23  Conn.  445 ;  Carter  v.  McMichael,  10 
Serg.  &  R.  429 ;  George  v.  Morgan,  16  Pa.  St.  95. 
J  Ford  V.  Johnson,  41  Ohio  St.  366. 


121  PRINCIPLES   OF   CONSTRUCTION.  §   847 

is  otherwise  in  respect  to  a  will.  This  requirement  is  technical; 
but  it  has  always  been  a  rule  of  property  in  this  State,  and 
must  for  manifest  reasons  be  upheld.  The  contingent  remainder 
is  expressly  limited  to  the  brothers  and  their  heirs.  And  it  is 
plain  that  the  word  'heirs/  found  in  the  clause  giving  the 
remainder,  cannot  by  construction  be  held  to  limit  the  estate 
granted,  as  is  claimed,  to  Cline's  issue.  Such  a  transposition  of 
the  word  would  ah  initio  frustrate  the  apt  words  of  the  grant  in 
remainder;  for  it  would  be  to  tack  a  remainder  to  an  uncon- 
ditional grant  in  fee-simple.  And  it  will  also  be  noticed  that 
the  word  'heirs'  as  a  correlative  to  Cline  or  his  issue  is  not 
found  in  the  habendum  or  warranty  clauses,  nor  elsewhere  in 
the  deed.  And  it  is  proper  to  add,  it  is  not  imported  by  reference. 
Hence,  the  estate  granted  is  not  by  the  words  of  grant,  or  by 
anything  within  the  four  corners,  limited  to  Cline  and  his  heirs, 
nor  to  his  issue  and  their  heirs.  But  it  is  claimed  that  the 
particular  estate  was  not  alone  for  Cline's  life,  but  was  also  for 
the  respective  lives  of  the  survivors  of  his  four  children  who 
were  living  at  the  date  of  the  deed,  in  September,  1824.  As  to 
this,  as  well  as  to  a  suggestion  that  might  be  made  of  a  fee  by 
implication  springing  from  the  survival  of  issue,  it  is  sufficient 
to  say  that,  by  the  obvious  intent  and  plan  of  the  instrument, 
the  particular  estate  was  ended  by  the  death  of  Cline,  and  the 
fee  thereupon  reverted,  if  it  did  not  pass  in  remainder  to  the 
brothers.  Consequently  the  estate  granted  was  a  life  estate  to 
Cline  for  his  own  life.  But  the  result  would  be  the  same  if  the 
construction  were  to  him  and  his  four  children  as  tenants  in 
common ;  because,  even  if  the  words  of  grant  are  not  inconsistent 
with  a  right  of  survivorship,  it  is  certain  that  the  right  is  not 
given  expressly,  nor,  as  we  have  seen,  by  implication."^  In  a 
case  in  Arkansas,  a  deed  was  made  to  a  person  "  and  the  heirs 
of  her  body  that  now  are  or  may  hereafter  be  born."  The  deed 
provided  that  neither  the  grantee  nor  "her  husband,  nor  either 
of  her  children  that  now  are  or  may  hereafter  be  born,  nor  any 
other  person  for  them,  shal!  have  any  power  to  sell  said  land 
during  my  natural  life,  or  until  the  youngest  child"  of  the 
grantee,  "  now  or  hereafter  born,  shall  arrive  at  full  age."     The 

»  Ford  V.  Johnson,  41  Ohio  St.  366, 
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grantee,  the  court  decided,  took  a  life  estate,  and  the  remainder 
in  fee  upon  her  death  became  vested  in  her  children  that  had 
survived  her,  and  in  the  issue  of  those  who  had  died,  during 
her  lifetime,  per  stirpes.  During  the  life  of  the  mother  the 
children  took  nothing  by  the  deed,  nor  was  the  interest  of  the 
children  such  during  her  life  that  it  could  be  transmitted  to  her 
by  their  death.* 

§  848.  Constmctioii  against  grantor. — Where  the  language 
of  the  deed  will  admit  of  two  constructions,  the  one  less  favorable 
to  the  grantor  is  to  be  adopted.'^  The  rule,  is  not  modified  by 
the  fact  that  the  deed  was  given  under  an  award  requiring  it.^ 


*  Horsley  v.  Hilburn,  44  Ark.  458. 

'  Vance  v.  Fore,  24  Cal.  435 ;  Hager  v.  Specfc,  52  Cal.  579 ;  Dunn  v.  Eng- 
lish, 23  N.  J.  L.  126  ;  Adams  v.  Frothingham,  3  Mass.  352 ;  3  Am.  Dec.  151 ; 
Mills  V.  Catlin,  22  Vt.  98  ;  Watson  v.  Boylston,  5  Mass.  411 ;  Middleton  v. 
Pritchard,  3  Scam.  (4  lU.)  510 ;  38  Am.  Dec.  112 ;  Cocheco  Manufacturing 
Co.  V.  Whittier,  10  N.  H.  305;  Bushnoll  v.  Proprietors  etc.  31  Conn.  150; 
Winslow  V.  Patten,  34  Me.  25 ;  Carrington  v.  Goddin,  13  Gratt.  587 ; 
Cbarles  River  Bridge  v.  Warren  Bridge,  11  Peters,  589 ;  City  of  Alton  v. 
Illinois  Transportation  Co.  12  111.  38 ;  52  Am.  Dec.  479 ;  Pray  v.  Briggs,  2 
Mill.  Const.  98;  Rung  v.  Shoneberger,  2  Watts,  53;  26  Am.  Dec.  95; 
Foy  V.  Neal,  2  Strob.  15G ;  Dodge  v.  Walley,  22  Cal.  224 ;  Salmon  v.  Wil- 
son, 41  Cal.  595 ;  Piper  v.  True,  36  Cal.  006 ;  Pike  v.  Munroe,  36  Me,  309  ;  58 
Am.  Dec.  751.  And  see  Sanborn  v.  Clough,  40  N.  H.  330 ;  Marshall  v.  NUes, 
8  Conn.  369 ;  Clough  v.  Bowman,  15  N.  H.  504 ;  Carroll  v.  Norwood,  5  Har. 
&  J.  155 ;  Johnson  v.  McMulIan,  1  Strob.  143 ;  Jackson  v.  Hudson,  3  Johns. 
875 ;  3  Am.  Dec.  500  ;  Melvin  v.  Proprietors  of  Locks  etc.  5  Met.  15 ;  38  Am. 
Dec.  384 ;  Budd  v.  Brooke,  3  Gill,  198 ;  43  Am.  Dec.  321. 

8  Bushnell  v.  Proprietors  etc.  31  Conn.  150.  In  Dunn  v.  English,  23 
N.  J.  L.  126,  the  deed  conveyed  to  the  grantee  two  small  parcels  of  land, 
"  together,  also,  with  the  privilege  and  common  use  of  the  wagon  alley 
between  the  houses  of  the  said  English  and  Branin,  and  through  the  yard 
of  the  said  English  to  the  back  stable  lot  of  the  said  Branin,  and  also  the 
further  use  and  privilege  of  a  two  and  a  half  feet  alley,  or  passage-way, 
along  and  around  the  Treaton  Bank  lot,  to  and  from  the  dwelling-house 
lot  of  the  said  Branin  to  the  stable  lot  of  the  said  Branin.  But  if  at  any 
time  hereafter  the  said  dwelling-house  lot,  and  the  said  stable  lot  of  the  said 
Branin,  above  mentioned,  shall  be  owned  by  different  persons,  then  and 
in  that  case  the  privilege  and  use  of  the  said  two  and  a  half  feet  alley  or 
passage-way,  and  also  the  said  wagon-way  to  the  said  stable  lot,  shall  cease 
and  become  null  and  void,  and  to  revert  again  to  the  said  Joshua  English, 
his  heirs  and  assigns.  But  the  privilege  of  the  wagon-way  between  the 
dwellings  to  remain  with  the  front  house."  The  court  stated  the  only 
question  to  be  the  extent  of  the  right  to  the  use  of  the  alley.  In  the  lan- 
guage of  the  court:  "The  plaintiff  claims  the  right  to  pass  through  the 
alley  between  the  houses  to  a  gateway  leading  to  his  own  lot,  immediately 
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"  It  is  an  old  principle  of  law,  that  exceptions  in  a  deed  and 
every  uncertainty  are  to  be  taken  favorably  for  the  grantee."  ^ 
But  this  rule  is  not  applicable  to  any  case  but  one  of  strict 
equivocation,  cases  where  the  language  of  the  deed  is  susceptible  of 
two  interpretations.'^  And  it  has  no  application  where  the  parties 
claim  under  the  same  deed  ;^  nor  to  grants  of  the  sovereign.'*  But 
a  construction  should,  if  possible,  be  adopted  that  will  render  all 
parts  of  the  deed  operative.^     It  is  said  by  an  English  author : 

in  the  rear  of  his  house.  The  defendant  insists  that,  by  the  terms  of  the 
grant,  the  right  of  the  plaintiff  is  limited  to  the  use  of  so  much  of  the  alley 
as  lies  immediately  between  the  houses ;  that  the  passage-way  claimed  by 
the  plaintiff  beyond  the  line  of  the  rear  of  the  house  is  consequently  extra, 
viam,  and  that  he  is  entitled  to  no  damages  for  its  obstruction."  The  court 
held  that  the  construction  put  upon  the  language  of  the  instrument  by  the 
plaintiff  was  the  true  one,  "because  a  grant  is  always  to  be  construed,  in 
cases  of  doubt,  most  strongly  against  the  grantor,  and  most  benefically  for 
the  grantee." 

1  Jackson  v.  Gardner,  8  Johns.  394,  40G.  See  Grubb  v.  Grubb,  101  Pa. 
St.  11. 

2  Adams  v.  Warner,  23  Vt.  395,  412. 

3  Coleman  v.  Beach,  97  N.  Y.  545 

*  Willion  V.  Berkley,  Plow.  243 ;  Jackson  v.  Reeves,  3  Gaines,  293.  And 
see  Stourbridge  Can.  Co.  v.  Wheeley,  2  Barn.  <fc  Adol.  792;  Leeds  and 
Liverpool  Can.  Co.  v.  Hustler,  1  Barn.  «&C.424;  Blakemore  v.  Glamorgan- 
shire Can.  Nav.  1  Mylne  &  K.  154 ;  Parker  v.  Great  Western  Ry.  Co.  7  Man. 
&  G.  253 ;  Barrett  v.  Stockton  etc.  Ry.  Co.  2  Man.  &  G.  134 :  Priestly  v. 
Foulds,  2  Man.  &  G.  194 ;  Mohawk  Bridge  Co.  v.  Utica  &  Seh.  R.  R.  Co.  6 
Paige,  554. 

*  Waterman  v.  Andrews,  14  R.  I.  589;  Watters  v.  Bredin,  70  Pa.  St. 
238 ;  Coleman  v.  Bush,  97  N.  Y.  545.  See  Bent  v.  Rodgers,  137  Mass.  192 ; 
Presbrey  v.  Presbrey,  13  Allen  283 ;  Shultz  v.  Young,  3  Ired.  385 ;  40  Am. 
Dec.  413 ;  Haven  v.  Dale,  18  Cal.  359.  In  Waterman  v.  Andrews,  supra, 
Matteson  J.,  in  delivering  the  opinion  of  the  court,  says :  "  It  is  laid  down 
as  a  rule  of  construction  that  where  there  are  two  clauses  in  a  deed  which 
are  so  repugnant  that  they  cannot  stand  together,  the  former  is  to  prevail 
over  the  latter,  unless  there  be  some  special  reason  to  the  contrary :  Plow. 
541 ;  1  Inst.  112  b ;  Shep.  Touch.  88  ;  Broom's  Legal  Maxims,  *580.  But  as 
Judge  Metcalf  remarks  in  23  American  Jurist,  277,  the  rule  has  very  little 
operation  in  modern  times,  a  reason  to  the  contrary  being  almost  always 
found.  Nowadays  the  rules  of  construction  applied  in  cases  of  repugnancy 
give  effect  to  every  part  of  a  deed,  when  consistent  with  the  rules  of  law 
and  the  intention  of  the  party.  When  this  is  impossible,  the  part  which  is 
repugnant  to  the  intention  is  rejected.  And  wlienever  the  language  used 
is  susceptible  of  more  than  one  interpretation,  the  courts  will  look  at  the 
circumstances  existing  at  the  time  of  the  transaction,  such  as  the  situation 
of  the  parties,  the  subject-matter  of  the  conveyance,  the  acts  of  the  parties 
contemporaneous  with  and  subsequent  to  the  deed.  To  this  extent  extra- 
neous evidence  is  admissible  to  aid  in  the  construction  of  written  contracts; 
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"  This  rule  is  often  misunderstood ;  it  does  not  mean  that  the  words 
are  to  be  twisted  out  of  their  proper  meanings,  but  only  that  where 
the  words  may  properly  bear  two  meanings,  and  where,  aft;er  we 
have  applied  evidence,  whether  extrinsic  or  intrinsic,  admissible 
under  the  foregoing  rules,  we  are  still  unable  to  determine  in 
which  of  these  meanings  they  were  used,  we  must  take  them  in  the 
meaning  most  disadvantageous  to  the  person  who  uses  them, 
unless  the  adoption  of  that  meaning  would  work  wrong."* 
Where  a  jury  is  convinced  of  a  spoilation,  they  should  infer 
everything  in  favor  of  the  deed  and  against  the  spoiler.'^ 

§  849.  Divers  estates. — From  the  rule  stated  in  the  preced- 
ing section,  that  a  deed  will  be  construed  most  strongly  against 
the  grantor,  it  results  that  the  deed  will  be  construed  to  convey 
to  the  grantee  whatever  interest  and  estate  the  grantor  may 
have  in  the  land  at  the  time  of  the  execution  of  the  deed,  unless 
the  deed  shows  that  the  grantor's  intention  was  to  pass  a  less 
estate.^  If  a  person  has  divers  estates  in  land,  as,  for  instance, 
for  life  and  in  fee,  any  charge  or  grant  made  by  him  shall  bind 
the  whole  estate.^ 

§  850.  Construction  favorable  to  operation  of  deed. — A  deed 
should  be  considered  as  intended  to  have  some  effect,  and  a 
construction  making  it  operative  will  be  preferred  to  one  ren- 
dering it  void.  "  Some  effect  will,  if  possible,  be  given  to  the 
instrument,  for  it  will  not  be  intended  that  the  parties  meant 
it  to  be  a  nullity."  °     A  mortgage  described  the  land  affected 

Wilson  V.  Troup,  2  Co-wen,  195 ;  Parkhurst  v.  Smith,  Willes,  327, 332 ;  Brad- 
ley V.  The  Washington,  Alexandria  &  Georgetown  Steam  Packet  Co.  13 
Peters,  89, 100-103;  Winnipiseogee  Lake  Cotton  andWollen  Co.  v.  Perley, 
46  N.  H.  83,  101 ;  Bell  v.  Woodward,  46  N.  H.  315,  331 ;  Gibson  v.  Tyson,  5 
Watts,  34, 41.  If,  after  aU,  the  interpretation  to  be  given  to  the  deed  remains 
doubtful,  the  court  will  adopt  the  construction  which  is  most  favorable  to 
the  grantee,  because  it  is  the  fault  of  the  grantor  that  he  has  left  the  matter 
in  doubt,  and  he  ought  not  to  be  permitted  to  take  advantage  of  a  difficulty 
which  he  has  himself  created."    See  Gilbert  v.  James,  86  N.  C.  244. 

1  Elphinstone,  Interpretation  of  Deeds,  94. 

2  Diehl  V.  Emig,  65  Pa.  St.  320. 

*  Stockett  V.  Goodman,  47  Md.  54. 

*  Stockett  V.  Goodman,  47  Md.  54. 

6  Gano  V.  Aldridge,  27  Ind,  294.  Hoffman  v.  Mackall,  5  Ohio  St.  124 ;  64 
Am.  Dec.  637 ;  Anderson  v.  Baughman,  7  Mich.  69 ;  74  Am.  Dec.  699.  See 
Waterman  v.  Andiews,  14  R.  I.  5S9 ;  Piper  v.  True,  36  Cal.  606. 
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as  "lot  four  of  block  one"  of  a  certain  farm,  "being  now  used 
and  occupied  with  the  steam  saw-mill  thereon,  by  the  parties 
of  the  first  part."  This  portion  of  the  farm  had  been  platted 
into  four  lots  or  blocks,  which  had  not  been  subdivided.  The 
mill  was  situated  on  the  one  which  was  numbered  four  on  the 
plat,  while  the  others  were  fenced  in,  used,  and  occupied  with 
the  mill.  The  court  held  that  the  words  "of  block  one" 
should  be  rejected,  and  the  mortgage  was  held  a  valid  lieu 
upon  lot  four.  Said  Mr.  Justice  Christiancy:  "It  is  a  rule 
as  well  founded  in  reason  as  it  is  supported  by  authority,  that 
deeds  and  other  written  instruments  should  be  so  construed  as 
to  render  them  valid  and  effectual,  rather  than  void,  vi  res  magis 
valeat  quam  pereat.  But  to  construe  this  mortgage  so  as  to  make 
the  tracts  in  question  blocks  instead  of  lots,  would  be  to  violate 
the  plain  meaning  of  words  and  the  clear  intent  of  the  parties, 
and  to  ignore  the  whole  subject-matter  in  order  to  lay  a  founda- 
tion for  violating  this  cardinal  rule  of  construction."*  Only 
unavoidable  necessity  should  permit  a  construction  to  be  placed 
upon  a  deed  which  requires  the  rejection  of  an  entire  clause.^ 
If  a  deed  conveys  land  to  a  married  woman  without  defining  the 
estate,  but  in  the  habendum  clause  the  estate  is  limited  to  her 
during  her  natural  life,  with  a  remainder  to  her  husband,  who  is 
mentioned  by  name,  and  in  case  he  should  die  before  his  wife, 
then  to  his  heirs  at  law,  a  life  estate  in  the  wife  is  created  and 
the  husband  takes  the  remainder  in  fee-simple.^     "The  real 

*  Anderson  v.  Baughman,  7  Mich.  69,  77 ;  74  Am.  Dec.  699. 

'  City  of  Alton  v.  Illinois  Transportation  Co.  12  111.  38 ;  52  Am.  Dec.  479 ; 
Riggjn  V.  Love,  72  111.  556.  See  Pool  v.  Blakie,  53  111.  495 ;  Coleman  v. 
Beach,  97  N.  Y.  545. 

'  Biggin  V.  Love,  72  111.  553.  Eeservations  are  considered  as  the  lan- 
guage of  the  party  for  whose  benefit  they  are  made :  House  v.  Palmer,  9 
Ga.  497 ;  Cardigan  v.  Armitage,  2  Barn.  &  C.  197 ;  Jackson  v.  Lawrence,  11 
Johns.  191;  Bullen  v.  Denning,  5  Barn.  &  C.  842.  And  see  Palmer  v. 
Warren  Ins.  Co,  1  Story,  360 ;  Blackett  v.  Royal  Exch.  Assoc.  Co,  2  Cromp. 
&  J,  244 ;  Hill  v.  Grange,  Plow.  171 ;  DonneU  v.  Columbian  Ins.  Co.  2  Sum. 
366,  381 ;  Co,  Litt.  42  a.  The  language  of  the  acknowledgment  of  the  pay- 
ment of  the  consideration  in  a  deed  was  :  "I,  the  said  grantor,  for  and  in 
consideration  of  the  sum  of  one  thousand  dollars,  in  hand  before  the 
ensealing  hereof,  well  and  truly  paid  by  "Wanton  Durfee,  of  the  city  and 
county  of  Providence,  subject  to  the  life  estate  of  Mary  L.  Greene  and  A  Imira 
Durfee,  both  of  Warwick,  county  of  Kent,  and  Susan  H.  Greene,  of  the  city 
and  county  of  Providence,  who  jointly,  or  the  szirvivors  of  them,  shall  be 
entitled  to  their  fourths  of  the  annual  income  of  said  estate,  the  other  fotwth 
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intention  of  the  framer  of  the  deed,  the  written  declaration  of 
whose  mind  it  is  always  considered  to  be,  is  the  end  and  object 
to  the  discovery  and  effectuating  of  which  all  the  rules  of  con- 
struction, properly  so  called,  are  uniformly  directed.  "When 
technical  words  or  phrases  are  made  use  of,  the  strong  presump- 
tion is,  that  the  party  intended  to  use  them  according  to  their 
correct  technical  meaning;  but  this  is  not  conclusive  evidence 
that  such  was  his  real  meaning.  If  the  technical  meaning  is 
found  in  the  particular  case  to  be  an  erroneous  guide  to  the  real 
one,  leading  to  a  meaning  contrary  to  what  the  party  intended 
to  convey  by  it,  it  ceases  to  answer  its  purpose.  The  deed  may 
be  drawn  inartificially,  from  ignorance,  or  inadvertence,  or  other 
causes ;  but  still,  if  there  is  enough  clearly  to  convey  information 
as  to  the  real  meaning,  the  object  is  attained.  The  mind  is  with 
certainty  discovered,  and  being  known  must  be  the  guide,  or  the 
act  and  deed  would  not  be  the  act  and  deed  of  the  party,  but  of 
the  court.  Because  the  words  which  are  the  signs  of  the  ideas 
of  the  jDcrsons  using  them  are  in  general,  and  in  the  correct  use 
of  them,  the  signs  of  ideas,  different  from  those  of  which  in  the 
particular  case,  they  are  found  less  technically  and  correctly,  but 
with  equal  certainty  to  be  the  signs ;  can  it  follow  that  they  are 
to  be  construed,  to  represent  the  ideas  of  which  they  are  known 
not  to  be  the  signs,  in  preference  to  those  of  which  they  appear 

of  said  income  to  be  expended  on  said  estate  in  betterments,  the  receipt 
■whereof  I  do  hereby  acknowledge  and  am  therewith  fully  satisfied,  con- 
tented, and  paid ;  and  thereof,  and  of  every  part  and  parcel  thereof,  do 
exonerate,  acquit,  and    discharge   the   said  "Wanton   Durfee,  Mary  L. 
Greene,  Almira  Durfee,  and  Susan  H.  Greene,  their  heirs,  executors,  and 
administrators  forever."    Mr.  Chief  Justice  Durfee,  in  delivering  the  opin- 
ion of  the  court,  said :  "The  words  in  italics  seemed  to  have  been  designed 
either  to  qualify  the  estate  conveyed  by  the  succeeding  words,  or  else  to 
recognize  or  refer  to  some  qualification  otherwise  existing,  or  made,  or  to 
be  made  by  some  other  instrument.    We  think  it  is  clear  that  they  cannot 
qualify  the  estate  conveyed  because  they  are  ineflectnal  in  themselves  to 
create,  and  indeed  do  not  purport  to  create  any  estate,  and  because  the 
succeeding  words  being  the  operative  words  of  the  deed,  make  no  refer- 
ence to  them,  but  convey  the  estate  described  absolutely  and  immediately 
to  all  the  grantees  in  fee-simple.    The  italicized  words,  in  fact,  do  not 
affect  in  any  way  the  construction  of  the  deed.    If  they  are  of  any  use  in 
the  deed,  they  are  of  use  only  as  notice  to  put  people  on  inquiry,  in  case 
the  estate  is  qualified  by  some  other  instrument,  or  by  equitable  kitend- 
ment,  or  as  evidence  of  some  purpose  still  unaccomplished."    Durfee, 
Petitioners,  14  R.  I.  47. 


$> 
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to  be  the  signs?  Where  is  the  authority  that  compels  the  court 
to  go  this  length  iu  its  adherence  to  technical  meaning?  The 
contrary  has  been  long  and  universally  established  to  be  the  rule 
by  the  highest  authorities  from  the  earliest  period,  without 
a  single  one  to  the  contrary.  Many  cases  may  doubtless  be 
found  in  which  technical  meaning  has  been  allowed  to  prevail, 
notwithstanding  some  appearance  of  a  contrary  intent ;  but  this 
has  been  where  the  manifestation  of  intent  was  not  deemed  suffi- 
cient to  get  over  the  presumption  in  favor  of  legal  construction. 
The  paramount  regard  to  be  had  in  a  case  circumstanced  as  the 
present,  to  the  meaning  and  intention  of  the  grantor,  in  prefer- 
ence to  technical  meaning,  is  the  settled  rule  of  construction.  If 
the  subject  of  the  instrument  on  which  the  question  arises  be  one 
that  is  not  matter  of  law  (over  which  intention  has  no  control), 
but  depends  wholly  on  the  will  and  act  of  the  party,  such  as  the 
appointment  by  the  donor  in  a  deed  of  gift  of  his  own  donee; 
if  the  words  to  be  construed  are  not  words  of  limitation  (in 
which  a  stricter  attention  to  forms  may  be  required,  especially 
in  deeds),  but  words  of  purchase  and  description,  made  use  of  to 
designate  the  person  of  the  first  taker ;  in  such  case,  if  the  mean- 
ing and  intention  of  the  grantor  be  clearly  manifested  on  the 
face  of  the  instrument,  as  to  the  person  or  character  intended  to 
be  the  object  of  grant,  and  if  the  words  that  he  has  made  use  of 
to  convey  his  meaning  will  admit  of  an  interpretation  conform- 
able to  it,  though  contrary  to  their  correct  technical  sense,  there 
is  no  case  or  dictum  to  be  found  which  requires  the  court  to 
adopt  the  technical  sense  in  opposition  to  the  actual  meaning  of 
the  party ;  on  the  contrary,  the  authorities  uniformly  demand 
the  preference  to  be  given  to  intent,  over  technical  import  and 
form."  ^  But  under  the  strict  rules  applicable  to  the  execution 
of  deeds  by  attorneys  in  fact,  a  deed  may  be  inoperative  not- 


*  Plumer,  M.  K.,  in  Cholmondeley  v.  Clinton,  2  Jacob  &  W.  91.  An 
Instrument  which  states  that  "I,  A  B,  warrant  and  defend  unto  C  D,  her 
heirs  and  assigns  forever,  the  receipt  of  which  is  hereby  acknowledged, 
the  following  real  estate,  on  this  condition :  I,  the  said  A  B,  is  to  have  and 
hold  full  possession  of  said  lands  during  my  natural  life,  and  to  Iiold 
appurtenances  unto  her,  her  heirs  and  assigns  forever,"  although  it  may 
be  signed,  sealed,  and  acknowledged,  cannot  operate  as  an  eflectual  trans- 
fer, because  it  contains  no  words  of  grant :  Hummelman  v.  Mounts,  87 
Ind.  178. 
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withstanding  the  intention  of  the  parties,  because  it  fails  by  a 
proper  signature  to  bind  the  principal.  A  strong  case  illustrat- 
ing the  strictness  of  the  early  cases  in  this  regard,  is  one  where 
a  party  covenanted  to  sell  and  convey  to  another  certain  lots  of 
land,  and  on  the  payment  of  the  sum  agreed  upon  to  execute  to 
him  a  good  and  sufficient  deed.  The  agreement  to  sell  and  con- 
vey stated  that  it  was  the  agreement  of  the  principal  by  his 
attorney  in  fact,  and  that  the  principal  covenanted  to  sell  and 
convey,  but  the  testimonium  clause  stated  that  the  attorney,  "  as 
attorney  of  the  party  of  the  first  part,  and  the  said  party  of  the 
second  part,  have  hereunto  set  their  hands  and  seals,"  etc.  The 
court  decided  that  as  the  attorney  had  only  affixed  his  own 
name  the  covenant  was  void.* 

§  851.  Contemporaneous  exposition. — A  deed  should  receive 
a  fair  and  reasonable  construction  which  will  effectuate  the  inten- 
tion of  the  parties,  and  a  contemporaneous  exposition  of  the 
deed  is  always  entitled  to  the  greatest  consideration.^  Unless  a 
contrary  intent  is  manifest,  a  deed  should  be  construed  in  all  its 
parts  with  respect  to  the  actual,  rightful  state  of  the  property  at 
the  time  at  which  the  deed  is  executed.^  A  deed  will  not  be 
declared  void  for  uncertainty  until  it  has  been  examined  in  the 
light  of  contemporaneous  facts.  When  from  these  facts  a  clear 
intention  can  be  gathered,  and  the  words  of  the  instrument  by 
fair  interpretation  are  susceptible  of  a  construction  to  uphold 
such  intention,  the  words  will  be  so  construed,  and  the  instru- 
ment enforced.'*     Where  a  deed  purporting  to  convey  a  strip  of 

^  Townsend  v.  Corning,  23  Wend.  436,  and  cases  cited.  An  interesting 
discussion  as  to  the  signature  of  deeds  executed  by  attorneys  in  fact  will 
be  found  in  Doe  v.  Doe,  3  Am.  Jur.  52,  77.  See  for  a  discussion  of  signa- 
ture by  attorneys  in  fact,  vol.  1,  §§  377-381. 

*  Connery  v.  Brooke,  73  Pa.  St.  80,  See  Winnipiseogee  v.  Perley,  44 
N.  H.  83 ;  Putzel  v.  Van  Brunt,  40  N.  Y.  Sup.  Ct.  501 ;  Hamm  v.  San  Fran- 
cisco, 17  Fed.  Rep.  119 ;  Stone  v.  Clark,  1  Met.  378 ;  35  Am.  Dec.  370. 

»  Pollard  V.  Maddox,  28  Ala.  325  ;  Richardson  v.  Palmer,  38  N.  H.  218 ; 
Dunklee  v.  Wilton  R.  R.  Co.  24  N.  H.  489 ;  Moore  v.  Griffin,  22  Me.  350 ; 
Abbott  V.  Abbott,  51  Me.  581 ;  Commonw.  v.  Roxbury,  9  Gray,  493 ;  Stan- 
ley V.  Green,  12  Cal.  148.  And  see  Adams  v.  Frothingham,  3  Mass.  352; 
3  Am.  Dec.  151 ;  Lane  v.  Thompson,  43  N.  H.  324 ;  Rider  v.  Thompson,  23 
Me.  244 ;  KarmuUer  v.  Krotz,  18  Iowa,  352 ;  Commonw.  v.  Roxbury,  9 
Gray,  493,  and  n.,  525 ;  HaU  v.  Lund,  1  Hurl.  &  C.  684 ;  Roberts  v.  Roberts, 
55  N.  Y.  275. 

*  Stanley  v.  Green,  12  Cal.  148. 
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land  of  a  specified  width  along  a  line  already  designated  does 
not  give  the  lateral  boundaries,  and  fails  to  designate  the  par- 
ticular part  of  such  strip  traversed  by  such  line,  and  the  grantee 
enters  into  possession  under  the  deed,  and  marks  the  lateral 
boundaries  by  the  erection  of  fences,  and  retains  possession  for 
several  years,  with  the  grantor's  consent  and  acquiescence,  the 
parties  thus  place  a  practical  construction  upon  the  deed,  and 
this  construction  binds  both  the  parties  and  those  claiming 
under  them.^ 

§  852.  Election  of  grantee. — Where  a  deed  may  operate  in 
two  different  ^va,JS,  the  grantee  may  elect  as  to  which  one  of  the 
ways  it  shall  operate.  This  is  but  the  statement  in  another 
form  that  the  deed  shall  be  construed  most  strongly  against  the 
grantor,  or  at  least  a  consequence  of  this  rule.  "  Where  a  deed 
may  inure  in  different  ways,  the  grantee  shall  have  his  election 
which  way  to  take  it.  An  exception  in  a  deed  is  always  to  b« 
taken  most  favorably  for  the  grantee ;  and  if  it  be  not  set  down 
and  described  with  certainty,  the  grantee  shall  have  the  benefit 
of  the  defect."^  "The  general  rule  is,  that  of  everything  uncer- 
tain which  is  granted,  election  remains  to  him  to  whose  benefit 
the  grant  was  made  to  make  the  same  certain." '  But  where  a 
grantor  conveyed  "  a  certain  lot  of  land  situate  on  my  home  farm 
in  Winslow,  and  on  the  west  side  of  the  road  leading  to  Augusta, 
to  be  selected  by  said  Grover  (the  grantee),  or  his  assigns,  any- 
where on  my  said  farm  west  of  said  road,  and  if  the  location  of 
the  lot  of  land  should  be  at  a  distance  from  said  road,  a  good 
and  sufficient  passage-way  from  said  road  to  the  place  where 
said  lot  may  be  selected,  and  never  obstructed  by  me  or  my 
heirs  or  assigns,  the  said  lot  to  contain  one  acre  in  such  shape  as 

*  Messer  v.  Oestreich,  52  Wis.  684.  See,  also,  Whitney  v.  Robinson,  53 
Wis.  309,  A  deed  which  exhibits  on  its  face  its  own  invalidity  cannot  be 
made  the  basis  of  an  action :  Welton  v.  Palmer,  39  Cal.  456. 

"  Jackson  v.  Myers,  3  Johns.  388 ;  3  Am.  Dec.  500  ;  per  Kent,  C.  J.  See, 
also,  Esty  v.  Baker,  50  Me.  331 ;  Melvin  v.  Proprietors  of  Locks,  5  Met.  27 ; 
38  Am.  Dec.  384. 

^  Armstrong  v.  Mudd,  10  Mon.  B.  144 ;  50  Am.  Dec.  545 ;  Vin.  Abr.  vol. 
14,  p.  49.  See,  also,  Jackson  v.  Blodgett,  16  Johns.  172 ;  Jackson  v.  Gardner, 
8  Johns.  394 ;  2  Hilliard  on  Real  Prop.  (2d  ed.)  327 ;  2  Greenl.  Cruise  on 
Real  Prop.  605 ;  Willard  on  Real  Estate  and  Conveyancing,  403 ;  Pollard 
V.  Maddox,  28  Ala.  321. 
II.  Deeds.  —  9. 
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said  Grover  or  his  assigns  may  choose,  all  to  be  according  to 
my  bond  to  John  Reed,  of  Clinton,  dated  Oct.,  1836,  reference 
thereto  being  had,  will  fully  appear,  said  one  acre  is  supposed 
to  contain  a  ledge  of  limestone  or  marble,"  and  at  the  time  of 
the  execution  of  the  deed,  there  was  upon  the  land  a  ledge  of 
limestone  or  marble,  and  at  a  distance  from  the  ledge,  a  dwelling- 
house,  barn,  and  other  buildings,  it  was  held  that  the  grantee 
was  not  entitled  to  locate  his  acre  in  such  a  manner  as  to  include 
a  ledge  of  limestone  or  marble,  and  thence  to  run  a  narrow  strip 
of  land  to  the  buildings,  and  embrace  within  his  acre  lot  the 
land  on  which  the  buildings  were  erected.^ 

§  853.  Passing  present  interest  with  other  provisions  to  tsike 
effect  upon  death  of  grantor. — We  have  already  discussed  very 
fully  the  eifect  of  instruments  in  the  form  of  absolute  deeds 
which  were  not  to  take  effect  until  after  the  death  of  the  grantor.'^ 
But  the  deed  may  pass  a  present  interest  in  the  land  to  the 
grantee  for  life,  and  may  also  contain  provisions  to  take  effect 
by  way  of  contingent  remainder,  upon  the  grantor's  death,  during 
the  life  of  the  grantee.  In  such  a  case  the  question  would  arise 
whether  the  instrument  is  to  be  considered  as  a  conveyance,  or  is 
to  be  deemed  of  a  testamentary  character  only.  The  rule  is,  that 
where  the  deed  passes  a  present  interest,  such  contingent  pro- 
visions do  not  convert  it  into  a  will.  The  grantor  cannot  revoke 
such  limitations,  nor  do  they  become  void  by  his  subsequent 
marriage.'     Where  land  is  conveyed  to  a  person,  the  deed  con- 

^  Grover  v.  Drummond,  25  Me.  185.  A  deed  is  conclusive  evidence  of  the 
contract,  so  far  as  the  instrument  is  intended  to  pass  or  extinguish  a  right, 
and  concludes  the  parties;  but  the  deed  is  not  conclusive  evidence  as 
to  facts  acknowledged,  such  as  the  date,  payment  of  consideration,  etc. : 
Rhine  v.  Ellen,  36  Cal.  362.  The  recital  of  collateral  facts  in  a  deed  not 
essential  to  its  validity  does  not  estop  a  party  from  denying  them  :  Inger- 
soll  V.  Truebody,  40  Cal.  603.  Parties  exchanged  lands  and  executed 
deeds.  Each  deed  contained  a  clause  of  general  warranty,  and  also  a 
stipulation  that  in  case  the  grantee  was  ousted  the  deed  should  be  void, 
and  he  should  have  the  right  to  re-enter,  possess,  and  own  the  land  given 
in  exchange.  It  was  held  that  when  a  party  was  ousted  he  had  the  right 
to  elect  whether  he  would  re-enter  or  rely  on  his  warranty :  Pugh  v. 
Mays,  60  Tex.  191. 

"  See  gg  279-283. 

3  Brown  v.  Mattocks,  103  Pa.  St.  16.  "Many  deeds,"  said  Mr.  Justice 
Paxton,  "conveying  and  settling  property  contain  provisions  which 
become  operative  only  after  the  death  of  the  grantor  or  settler,  but  where 
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taining  the  clause,  "but  should  he  die  without  a  wife,  or  children, 
or  child,  then  said  land  shall  pass  according  to  the  statutes  of 
descent  and  distribution  of  the  State,"  then  in  force,  those  who 
are  the  surviving  heirs  of  the  grantee,  in  case  he  dies  without 
having  married,  take  by  purchase  under  the  deed  and  not  by 
descent  or  inheritance  from  him/  Where  a  person  intends  that 
a  deed  shall  take  effect  on  execution,  adopting  that  mode  of  dis- 
tributing his  property  rather  than  by  will,  the  deed  is  an  effectual 
conveyance.^ 

§  854.  No  present  interest  passing. — But  where  no  present 
interest  passes  by  the  deed,  the  rule  is  altogether  different.  The 
instrument  then,  while  in  form  a  deed,  is  in  substance  a  will, 
possessing  all  the  incidents  of  a  will.  Thus,  a  deed  in  the  usual 
form,  containing  the  clauses,  "to  commence  after  the  death  of 
both  of  said  grantors,"  and  also,  "  it  is  hereby  understood  and 
agreed  between  the  grantors  and  the  grantee  that  the  grantee 
shall  have  no  interest  in  the  said  premises  as  long  as  the  grantors 
or  either  of  them  shall  live,"  does  not  create  a  present  interest 
to  commence  at  a  future  day,  but  is  testamentary  in  character. 
Notwithstanding  the  payment  of  a  valuable  consideration,  the 
grantors  have  the  right  of  revocation  at  their  option.^     So,  a 

a  present  interest  passes  to  a  trustee  or  the  grantee,  it  has  never  been 
supposed  that  such  instruments  were  of  a  testamentary  character:" 
Brown  v.  Mattocks,  103  Pa.  St.  16.  And  see  Chandler  v.  Chandler,  55 
Cal.  267 ;  Rexford  v.  Marquis,  7  Lans.  248. 

1  Robinson  v.  Le  Grand,  65  Ala.  111. 

*  Brown  v.  Atwater,  25  Minn.  520.  But  where  he  reserves  the  power  to 
re-invest  the  title  in  himself  at  his  pleasure,  there  is  really  no  delivery,  and 
the  deed  does  not  pass  title  :  Miller  v,  Lullman,  81  Mo.  311. 

^  Leaver  v.  Gauss,  62  Iowa,  314.  Said  the  court,  per  Adams,  J. :  "We 
do  not  forget  that  the  statute  i^rovides  that  'estates  may  be  created  to 
commence  at  a  future  day  : '  Code,  §  1933.  But  we  have  to  say,  that  any 
language  emiiloyed  by  the  grantor,  which  would  be  sufiBcieut  to  create  an 
estate  to  commence  at  a  future  day,  would,  in  the  nature  of  the  case,  give 
a  present  interest  in  the  property.  The  estate  would  stand  created,  and 
the  enjoyment  postponed.  A  declaration  that  the  grantee  takes  no  interest 
during  the  life  of  the  grantor  is  equivalent,  we  think,  to  a  declaration  that 
no  estate  is  created.  The  instrument,  it  is  true,  evinces  an  intention  favor- 
able to  the  grantee,  but  that  intention  is  in  substance  only  testamentary, 
and  is,  of  course,  subject  to  revocation,  if  indeed  a  revocation  is  needed  to 
prevent  it  from  becoming  operative.  The  object  of  the  defendant's  aver- 
ment that  a  valuable  consideration  passed,  was  to  give  the  instrument  a 
present  operation  as  binding  the  property.    It  was  of  no  consequence  in 
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deed  made  upon  the  express  condition  that  "  the  conveyance  of 
land  herein  named,  shall  be  and  continue  the  property  of  the 
first  party  during  his  lifetime,  and  the  remainder  to  said  second 
party  immediately  at  the  death  of  said  first  party,  but  in  the 
event  of  the  death  of  the  second  party  before  the  said  first  party, 
then  the  estate  herein  shall  go  to  said  first  party  as  before,"  is  a 
mere  devise,  which  may  be  revoked  at  will,  and  conveys  no  title.^ 
And  if  in  such  a  case  the  grantor  promise  to  pay  the  grantee  a 
sum  of  money  to  reconvey  the  land,  the  promise  is  without 
consideration.^ 

§  855.  Tendency  to  uphold  deed.  —  It  seems  to  be  impossible 
to  lay  down  an  invariable  rule  which  will  apply  to  all  cases. 
There  is,  it  is  to  be  observed,  however,  a  tendency  in  the  mod- 
ern decisions  to  uphold  conveyances  when  not  clearly  repugnant 
to  some  well  defined  rule  of  law.  Some  cases  occur  when  the 
mind  may  incline  to  one  side  or  to  the  other.  As  illustrating 
this  tendency  to  effectuate  the  intention  of  a  grantor,  we  may 
select  an  instance  where  a  deed,  after  granting  certain  land  to 
the  grantor's  wife,  thus  proceeded :  "  This  deed  is  not  to  take 
effect  and  operate  as  a  conveyance  until  my  decease,  and  in  case 
I  shall  survive  my  said  wife,  this  deed  is  not  to  be  operative 
as  a  conveyance,  it  being  the  sole  purpose  and  object  of  this 
deed  to  make  a  provision  for  the  support  of  my  said  wife  if 
she  shall  survive  me,  and  if  she  shall  survive  me,  then,  and 
in  that  event  only,  this  deed  shall  be  operative  to  convey 
to  my  said  wife  said  premises  in  fee-simple.  Neither  I,  the 
grantor,  nor  the  said  Clarissa  B.  Abbott,  the  grantee,  shall 
convey  the  above  premises,  while  we  both  live,  without  our 
mutual  consent.  If  I,  the  grantor,  shall  abandon  or  desert 
my  said  wife,  then  she  shall  have  the  sole  use  and  income 
and   control   of  said   premises   during  her   life."     Then   fol- 

any  other  respect.  If  the  court  below  had  held  that  it  was  proper  to  plead 
and  prove  such  fact,  it  would  have  held  virtually  that  an  express  provision 
of  the  instrument  could  be  overturned.  We  can  conceive  that  a  valuable 
consideration  might  pass  as  an  inducement  to  the  person  receiving  it  to 
make  a  devise.  If  a  devise  in  form  should  be  made  under  such  induce- 
ment, the  instrument  by  which  it  should  be  made  would  still  be  testa- 
mentary, and  being  such,  would  be  revocable." 

'  Bigley  v.  Souvey,  45  IMich.  370. 

*  Bigley  v.  Souvey,  45  Mich.  370. 
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lowed  the  usual  habendum,  and  also  covenants  of  seisin  against 
encumbrances  and  warranty.  The  court  decided  that  the  deed 
should  be  upheld  as  creating  a  feoffment  to  commence  infuturo; 
that  it  was  more  than  a  devise  in  a  will  because  it  conveyed 
to  the  grantee  a  contingent  right,  which  could  not  be  taken  from 
him.^  It  was  contended  in  the  case  just  cited  that  to  recog- 
nize the  validity  of  the  deed  would  be  to  contravene  principles 
of  public  policy,  because,  it  was  claimed,  the  deed  was  an 
attempt  to  evade  the  statutes  regulating  the  making  and  execu- 
tion of  wills.  To  this  argument  Mr.  Justice  Barrows,  in  deliv- 
ering the  opinion  of  the  court,  made  this  answer:  "But  the 
instrument  was  duly  executed  by  the  defendant's  testator,  a  man 
capable  of  contracting,  and  having  an  absolute  power  of  disposi- 
tion over  his  homestead  farm,  subject  only  to  the  rights  of  his 
existing  creditors.  It  was  duly  recorded  so  that  all  the  world 
might  know  what  disposition  he  had  made  of  a  certain  interest 
in  it,  and  what  was  left  in  himself.  If  operative  at  all,  it 
operated  differently  from  a  will.  A  will  is  ambulatory,  revo- 
cable. Whatever  passed  to  the  wife  by  this  instrument  became 
irrevocably  hers.  We  fail  to  perceive  that  any  principle  of 
public  policy,  or  anything  in  the  statute  of  wills,  calls  upon  us 
to  restrict  the  power  of  the  owner  of  property  unencumbered  by 
debt,  to  make  gifts  of  the  same,  and  to  qualify  those  gifts  as  he 
pleases,  so  far  as  the  nature  and  extent  of  them  are  concerned. 
Public  policy,  in  this  country,  has  been  supposed  rather  to  favor 
the  facilitation  of  transfers  of  title,  and  the  alienation  of  estates, 
and  the  exercise  of  the  most  ample  power  over  property  by  its 
owner  that  is  consistent  with  good  faith  and  fair  dealing.  The 
selfish  principle  may  fairly  be  supposed  to  be,  in  all  but  excep- 
tional cases,  strong  enough  to  prevent  too  lavish  a  distribution 
of  a  man's  property  by  way  of  gift."^  Another  instance  indi- 
cating the  same  tendency  may  be  given.  A  father  gave  and 
granted  to  his  daughter,  in  consideration  of  love  and  affection, 
"  all  that  tract  of  land  constituting  his  residence  in  said  county, 
to  have  and  to  hold  the  aforesaid  premises  after  his  death,  dur- 

^  Abbott  V.  Holway,  72  Me.  298. 

*  Abbott  V.  Holway,  72  Me.  298,  304.  See  aa  to  effect  of  the  statute  of 
uses  upon  the  statute  regulating  conveyances  of  real  estate  in  Maine, 
Wyman  v.  Brown,  50  Me.  139. 
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ing  her  natural  life."  The  grantor  reserved  the  right  of  con- 
trolling the  premises  during  his  lifetime,  and  stated  in  the 
instrument  his  desire  that  at  his  daughter's  death  the  property- 
should  be  "sold  and  divided  between  the  balance  of  his  chil- 
dren." The  court  said  that  it  did  not  know  what  the  instru- 
ment was,  but  finally  held  it  to  be  a  deed.^  Its  language  on 
the  construction  of  the  instrument  was :  "  It  is  not  easy  to  say 
what  this  instrument  is.  It  has  the  form  and  general  requisites 
of  a  deed,  including  attestation.  Construed  as  a  deed,  it  M'ould 
have  validity,  and  take  effect;  construed  as  a  will,  it  would 
be  a  nullity,  as  it  has  but  two  witnesses,  and  the  la^v^  requires 
three.  We  do  not  certainly  know  what  it  is.  Its  construc- 
tion is  very  doubtful.  Taking  all  its  terms  together,  it  would 
seem  that  the  grantor  intended  to  pass  something  presently,  for 
he  defines  what  it  was  his  purpose  to  reserve,  namely,  the  con- 
trol during  his  own  life.  By  control  he  most  probably  meant 
possession,  use,  and  enjoyment;  not  absolute  title,  with  power 
of  disposition  beyond  the  term  of  his  own  life.  To  hold  the 
instrument  to  be  a  will  would  be  to  make  the  reservation 
altogether  idle  and  useless.  By  holding  it  to  be  a  deed,  effect 
can  be  given  to  the  reservation  as  a  part  of  the  instrument  to 
all  the  words,  without  rejecting  any  as  superfluous.  This,  we 
think,  is  the  safer  and  better  construction."'* 

§  856.  Conveyance  of  estate  not  owned  by  grantor. — While 
on  this  subject,  we  may  consider  the  effect  of  a  conveyance  of 
land  owned  by  the  grantor  at  the  time  of  his  death,  but  not  owned 
at  the  time  of  the  execution  of  the  deed.  A  case  in  Maine  will 
illustrate  the  construction  to  be  placed  upon  deeds  of  this  char- 
acter. Four  years  before  the  grantor's  death  he  executed  a  deed 
conveying  "all  the  estate,  wherever  situated,  that  I  now  own,  or 
may  own  at  the  time  of  my  decease."  The  deed  also  contained 
the  clauses :  "  A  list  of  the  several  pieces  or  lots  of  land  will  be 
found  with  my  papers.  This  deed  to  have  full  effect  immediately 
before  my  decease."  The  deed,  the  court  held,  conveyed  only 
such  of  the  land  owned  by  the  grantor  at  the  date  of  the  deed  as 
he  continued  to  own  when  it  took  effect,  and  it  did  not  convey 

»  Dismukes  v.  Parrott,  56  Ga.  513. 
Dismakes  v.  Parrott,  supra. 
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any  real  estate  acquired  by  the  grantor  after  the  execution  of 
the  conveyance.^  "It  is  a  cardinal  rule,"  said  Mr.  Justice 
Dickerson,  "  that  deeds  are  to  be  so  construed  as  to  give  effect  to 
the  intention  of  the  parties.  The  intention  must  be  intelligible 
and  consistent  with  the  rules  of  law.  If  an  instrument  in  writ- 
ing upon  its  face  purports  to  pass  the  title  to  land  in  such  manner 
and  form  as  by  the  rules  of  law  can  only  be  done  by  will,  it 
cannot  be  sustained  as  a  deed.  A  deed  given  to  take  effect  in 
futuro,  upon  its  subsequent  delivery,  or  some  future  contingency, 
may  not  convey  the  same  property  that  a  deed  having  the  same 
description  conveys,  when  it  takes  effect  at  the  time  of  its  execu- 
tion. Between  the  time  of  execution  and  the  time  of  taking 
effect,  the  grantor  may  have  conveyed  a  part  or  the  whole  of  the 
property  intended  to  be  conveyed  to  a  bona  fide  purchaser,  who 
holds  it  under  a  recorded  deed;  or  it  may  have  been  taken  on 
execution.  In  such  cases,  the  grantee  acquires  title  to  such  part 
of  the  land  only  as  remains  the  property  of  the  grantor  when  the 
deed  takes  effect.  The  intention  to  be  regarded  must  be  one 
existing  in  the  minds  of  the  parties  when  the  deed  is  executed. 
When  the  question  arises  with  respect  to  what  particular  land 
the  deed  conveys,  the  inquiry  is  what  did  the  grantor  intend  to 
convey  and  the  grantee  to  receive.  Their  intention  in  this  respect 
is  to  be  ascertained  from  the  description  in  the  deed.  If  the  sub- 
ject of  the  grant  cannot  be  identified  from  that,  the  grant  becomes 
void  for  uncertainty."  The  justice  observed  that  it  was  unneces- 
sary to  determine  whether  the  deed  took  effect  on  delivery  or 
immediately  before  the  death  of  the  grantor,  because  it  did  not 
appear  that  the  grantor  had  made  or  received  any  conveyances 
between  the  time  of  the  delivery  of  the  deed  and  the  grantor's 
death.  It  also  became  unnecessary,  said  the  justice,  to  determine 
whether  the  description  "all  the  real  estate,  wherever  situated, 
that  I  now  own,"  was  sufficient  to  pass  the  title  to  the  land 
owned  by  the  grantor  when  the  deed  was  executed,  "inasmuch 
as  this  description  is  aided  by  being  coupled  with  '  a  list  of  the 
several  pieces  or  lots  of  land,'  found  among  the  grantor's  papers, 
and  referred  to  in  the  deed.  These  clauses  together  clearly  show 
that  the  grantor  had  a  legal  and  intelligible  intention  to  convey, 

1  Libby  v.  Thornton,  64  Me.  479. 
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and  the  grantees  to  receive  by  the  deed  title  to  '  the  several  pieces 
or  lots '  described  in  the  memoranda  thus  referred  to.  It  follows 
from  the  principles  before  stated,  that  though  the  deed  was 
intended  to  take  effect  infuturo,  it  operated  to  convey  the  grantor's 
title  to  such  parts  of  *  the  several  pieces  or  lots  of  land/  referred 
to  in  the  deed,  as  he  continued  to  own  when  the  deed  took  effect." 
As  to  the  effect  of  the  deed  as  a  conveyance  of  title  to  real  estate 
acquired  by  the  grantor  after  the  deed  was  executed  and  remain- 
ing in  him  when  the  deed  took  effect,  the  justice  continued: 
"The  language  of  the  description  in  the  deed  is,  'all  the  real 
estate,  wherever  situated,  that  I  now  own  or  may  own  at  the 
time  of  my  decease.'  The  latter  clause  in  the  description  is  not 
aided  by  the  subsequent  reference  in  the  deed  to  '  the  several 
pieces  or  lots  of  land,'  as  that  relates  to  real  estate  owned  by  him 
when  the  deed  was  executed.  Real  estate  acquired  by  the  grantor 
subsequently  to  the  execution  of  the  deed  was  not  in  esse  with 
respect  to  him  when  he  signed  the  deed.  Neither  he  nor  his 
grantors  could  then  have  had  any  rational  or  intelligible  inten- 
tion with  regard  to  the  location,  quantity,  number  of  parcels, 
value,  and  the  like,  of  the  real  estate  he  might  thus  acquire.  He 
might  take  conveyances  of  property  that  would  increase  the  value 
of  the  estate  he  owned  when  the  deed  was  executed  an  hundred 
fold,  and  might  dispose  of  it  all  before,  or  retain  the  whole  or  a 
part  of  it  when  the  deed  should  take  effect.  Upon  all  these 
matters  the  deed  is  silent,  though  it  is  to  the  description  in  the 
deed  that  we  are  to  look  in  order  to  ascertain  what  particular 
real  estate  was  designed^  to  be  conveyed  by  this  clause  in  the 
deed.  The  subject  of  the  grant  under  this  clause  cannot  be 
ascertained  from  the  description,  and  the  grant  is  necessarily 
void  for  uncertainty.  Moreover,  the  deed  cannot  be  held  to 
pass  the  grantor's  title  to  real  estate  acquired  by  him  sub- 
sequently to  its  execution,  without  abolishing  the  distinction 
between  the  formalities  required  by  the  statute  of  wills,  and 
those  necessary  to  convey  real  estate  by  deed."  ^  To  the  general 
rule  that  an  after-acquired  title  passes  to  the  grantee,  is  the 
exception  that  if  the  grantor  executes  to  his  grantor  a  mortgage 
to   secure  the  purchase   money  on  the  premises  subsequently 

1  In  Libby  v.  Thornton,  64  Me.  479. 
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acquired,  the  rights  of  the  mortgagee  are  not  affected  by  the 
prior  conveyance.' 

§  857.  Conveyance  in  fee  with  condition  upon  a  right  of 
possession  in  the  grantors. — Where  the  parties  clearly  express 
their  intention,  there  can  be  little,  if  any  room,  for  construction. 
In  a  case  in  Vermont,  where  a  deed  in  the  usual  form  of  a  con- 
veyance of  a  present  fee-simple,  but  with  conditions,  came  before 
the  court  for  construction,  Mr.  Justice  Veazey  commenced  with 
the  observation,  so  often  well  founded :  "  The  unskillfulness  and 
ignorance  of  the  draftsman  in  such  matters  have  as  usual  caused 
difficulty."  The  deed  made  by  a  man  and  his  wife  to  two  of 
his  children,  in  its  granting  part  purported  to  convey  a  present 
estate  in  fee-simple,  but  contained  the  condition  that  the  grantees 
"are  not  to  have  any  right  or  title  whatever  to  the  above-described 
premises,  so  long  as  we,  or  either  of  us,  live ;  and  the  above  deed  is 
not  to  be  binding  upon  us,  or  either  of  us,  if  in  any  case  we  should 
want  or  need  to  sell  a  part  or  all  of  said  real  estate  in  order  to 
maintain  us,  and  the  above  deed  is  to  be  null  and  void  in  such 
case,  and  we  are  to  have  the  entire  control  of  the  above  premises 
during  our  natural  lives."  The  construction  placed  upon  this 
condition  is  best  given  in  the  language  of  the  court :  "  If  the 
part  of  the  condition  to  the  effect  that  the  grantees  are  not  to 
have  any  right  or  title  whatever,  so  long  as  either  of  the  grantors 
live,  constituted  the  whole  of  the  condition,  it  would  be  difficult 
to  construe  it  as  compatible  with  an  estate  whatever  in  'presenti. 
Its  import  seems  to  be  not  to  limit,  explain,  or  qualify  the  grant, 
but  in  express  terms  to  nullify  and  destroy  it.  Where  the  two 
parts  of  a  deed  are  irreconcilable,  one  of  them  must  fail ;  and 
of  the  two  the  condition  should  fail  and  the  absolute  part  of  the 

conveyance  stand But  a  deed  should  be  interpreted  most 

favorably  for  its  own  validity,  and  for  the  effectuation  of  the 


^  Morgan  v.  Graham,  35  Iowa,  213.  It  was  said  by  Deady,  J.,  in  Lamb 
V.  Kamm,  1  Sawy.  238,  241 :  "  But  a  mere  expectation  or  belief  that  a  party 
will  at  some  future  time  acquire  an  interest  in  certain  property,  is  not  itself 
an  estate  or  interest  of  any  kind,  and  cannot  be  conveyed  by  deed.  For 
instance,  a  son  who  is  heir  apparent  to  his  father,  may  reasonably  expect 
to  inherit  the  latter's  property,  but  an  expectation  or  hope  not  being  an 
interest  in  the  property,  it  is  well  settled  that  the  deed  of  the  heir  under 
such  circumstances  conveys  nothing  and  is  inoperative." 


§   857  PRINCIPLES   OF   CONSTRUCTION.  138 

design  of  the  grantors,  where  that  is  plainly  expressed,  or  can 
be  collected,  or  ascertained  from  the  deed,  unless  it  is  in  conflict 
with  some  rule  of  law.  The  intent  is  to  be  derived  upon  view 
and  comparison  of  the  whole  instrument.  We  think  the  grantors' 
intent  in  this  deed,  though  clumsily  expressed,  yet  fairly  col- 
lectible, and  ascertainable  from  it  as  a  whole,  was  to  convey  the 
premises  in  fee,  conditioned  upon  a  right  of  possession  and  use 
in  the  grantors  and  the  survivor  of  them  during  life,  and  of 
being  supported,  so  far  as  needed  in  addition  and  suitable  to 
their  condition  in  life,  by  the  grantees;  with  the  further  right 
in  the  grantors  to  sell  and  convey  for  their  necessities  in  case  of 
failure  to  receive  support  from  the  grantees.  The  right  to  sup- 
port and  to  sell  for  their  necessities,  was  a  provision  in  the  nature 
of  a  condition  of  absolute  defeasance.  If  the  grantees  wished 
the  conveyance  to  become  absolute,  they  were  bound  to  see  that 
no  occasion  should  arise  for  the  grantors  to  sell  for  their  neces- 
sities." ^  Where  a  father  executes  to  his  son  a  deed  of  real  and 
personal  property,  with  the  condition  that  the  grantor  and  his 
wife  shall  enjoy  the  use  and  possession  of  the  property  during 
their  lives,  and  that  at  their  death,  and  not  before,  the  grantee 
shall  have  possession,  the  deed  is  to  be  considered  as  a  grant 
upon  condition  subsequent.^  In  an  earlier  case,  however,  in 
Vermont,  where  a  deed  reserved  an  estate  during  the  lives  of 
the  grantor  and  his  Avife,  the  latter  not  being  a  party  to  the  deed, 
it  was  decided,  that  upon  the  death  of  the  husband  the  estate 
descends  to  his  personal  representatives,  and  the  wife  is  entitled 
to  dower.^  "The  granting  of  an  estate  in  fee,  to  take  effect 
after  a  particular  estate  reserved  as  an  estate  for  life,  or  lives,  is 
not  inconsistent  with  the  law  of  England.  And  if  it  were,  it 
could  have  no  application  here;  for  under  our  statute  of  convey- 
ancing, there  being  no  livery  of  seisin  in  fact  necessary  to  invest 
the  grantee  with  the  title,  but  only  the  seisin  resulting  from  the 
due  execution  and  recording  of  the  deed,  there  is  no  objection 
whatever  to  the  creating  of  a  freehold  estate,  in  terms,  to  take 
effect  in  future.  This  has  been  expressly  decided  in  some  of  our 
American  States,  and  we  see  no  valid  objection  to  holding  the 

1  Blanchard  v.  Morey,  56  Vt.  170,  and  cases  cited, 
a  Sherman,  Admr.  v.  Estate  of  Dodge,  28  Vt.  26. 
8  Gorham  v.  Daniels,  23  Vt.  600. 
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same  under  our  statute."  ^  As  illustrating  the  impossibility  of 
formulating  any  but  the  most  general  rules  of  construction,  is 
the  observation  of  Mr.  Justice  Redfield,  that  "it  is  not  uncom- 
mon for  instruments  quite  as  similar  as  these  to  receive  different 
interpretations  by  the  same  court," ^ 

§  858.  Limited  estates. — Whether  a  life  estate  or  an  estate 
in  fee  is  conveyed  must  be  determined  by  considering  the  deed 
as  a  whole.  Some  instances,  where  deeds  came  before  the  court 
for  construction  as  to  the  estate  conveyed,  may  be  cited.  In  one,  a 
father  conveyed  to  his  daughter,  who  was  a  married  woman,  a  piece 
of  property  in  consideration  of  natural  lo^^e  and  affection,  "  and  for 
settling  and  assuring  the  premises  for  such  purposes,  and  upon 
such  conditions  as  are  hereinafter  expressed";  the  habendum 
clause  was  to  have  and  to  hold  the  property  "  unto  the  said 
grantee,  her  heirs  and  assigns,  forever,  to  the  end  and  intent  tliat 
the  same  shall  and  may  be  for  her  sole  and  separate  use,  benefit, 
behoof,  and  disposal,  notwithstanding  her  present  or  future  cov- 
erture, for  and  clear  of  and  from  interruption,  intervention,  and 
control  of  her  husband,  or  any  future  husband  she  may  have, 
and  Avitliout  being  in  any  way  or  manner  subject,  responsible,  or 
liable  to  or  for  the  existing  or  future  contracts,  debts,  liabilities, 
or  engagements  of  her  present  husband,  or  any  future  husband 
she  may  have."  The  court  decided  that  under  this  instrument 
the  grantee  took  an  estate  of  inheritance  in  fee,  and  not  an  estate 
for  life  merely.^  In  another  case  a  person  in  consideration  of 
marriage  executed  a  deed  by  which  he  conveyed  a  tract  of  laud 
to  the  grantee,  "and  to  her  heirs  and  assigns;  to  hold  the  same 
during  her  lifetime,  and  then  said  land  to  revert  to  my  heirs, 
both  of  her  and  my  former  wife ;  provided  that  she  shall  have 
all  she  makes  as  her  own  each  year,  to  dispose  of  as  she  sees  fit, 
and  to  hold  said  land  in  any  manner  belonging  as  aforesaid." 
The  court  held  that  by  a  fair  and  liberal  interpretation  of  the  whole 
deed  it  was  the  intention  of  the  grantor  to  convey  only  a  life  estate, 
and  not  a  fee-simple.^  A  deed  was  made  to  a  person  upon  con- 
dition that  he  should  take  "the  possession,  care,  and  custody  of  the 

1  Gorham  v.  Daniels,  23  Vt,  600,  611,  per  Redfield,  J. 

2  Sherman,  Admr.  v.  Estate  of  Dodge,  23  Vt.  26,  30. 

3  Pool  V.  Blakie,  53  111.  495. 

*  Caldwell  v.  Hammons,  40  Ga.  345. 
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said  premises,  for  and  duriug  the  terra  of  liis  natural  life,  to  let 
or  lease  the  same,  collect  all  rents  and  incomes  to  be  derived 
therefrom,  and  to  pay  all  taxes,  insurance,  repairs,  and  incidental 
expenses  that  may  accrue  on  said  premises,  and  the  balance 
appropriate  to  his  own  use  if  he  choose  so  to  do,  or  to  such  uses 
and  purposes  in  the  exercise  of  his  judgment  as  he  may  see  fit, 
but  said  income  not  in  any  ways  liable  for  his  debts  or  liabilities, 
or  be  accountable  to  any  person  therefor ;  and  at  any  time  he  may 
desire  or  deem  expedient,  relinquish  the  possession  of  the  said 
premises"  to  the  children  of  the  grantee.  The  court  decided 
that  if  he  accepted  the  conveyance,  lie  acquired  a  life  estate  which 
might  be  taken  on  execution  by  his  creditors.^  Real  estate  was 
conveyed  to  a  husband  "  and  his  heirs  and  assigns  forever."  The 
deed  further  provided  that  the  property  was  to  be  held  by  the 
grantee  "  for  and  during  his  natural  life, "  and  to  his  wife  "  if 
she  be  living  at  the  death"  of  the  grantee,  and  if  she  was  not 
living  at  the  death  of  the  grantee,  then  to  his  heirs  and  assigns 
forever.  The  husband  devised  the  land  to  his  wife  and  to  his 
children  by  her.  Subsequently  he  died,  and  his  death  was  fol- 
lowed by  that  of  his  wife.  The  children  of  the  marriage  between 
the  grantee  and  his  wife  instituted  an  action  against  the  children 
of  the  wife  by  another  marriage,  claiming  the  whole  of  the  land. 
The  court  determined,  however,  that  the  husband  acquired  an 
estate  which  terminated  on  his  death,  leaving  his  wife  surviving 
him;  that  at  his  death  she  became  entitled  to  the  whole  estate, 
and  that  on  her  death,  intestate,  the  children  by  both  marriages 
became  entitled  to  the  land.  The  court  were  also  further  of  the 
opinion,  that  if  the  husband  had  survived  the  wife,  the  title  to 
the  whole  estate  would  have  vested  in  him.^ 

§  859.  Same  subject — Continned. — A  deed  was  made  to  a  hus- 
band in  trust  for  the  sole  and  separate  use  of  his  wife,  "for  and 
during  the  term  of  her  natural  life,  free  from  the  debts,  liabilities, 
or  contracts  of  her  present  or  any  future  husband,  with  remain- 
der at  her  death  to  her  children  then  in  life,"  by  her  husband 
begotten.  The  deed  also  provided  that  if  she  should  die  leav- 
ing no  child  or  issue  of  a  child  by  her  husband,  the  trustee, 

»  Wellington  v.  Janvrin,  60  N.  H.  174. 
«  Carson  v.  McCaslin,  60  Ind.  334. 
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begotten,  the  remainder  should  be  to  him  and  his  heirs  in  fee- 
simple  ;  it  also  contained  a  proviso  that  the  trustee  for  the  time 
being  might  at  any  time  in  a  deed  in  which  she  would  volun- 
tarily join,  convey,  mortgage,  or  exchange  the  property,  re-in- 
vesting the  proceeds  of  such  sale  subject  to  the  same  trust.  The 
wife,  the  court  held,  had  only  a  life  estate  in  the  property.^ 

^  In  Matter  of  Chisolm,  8  Ben.  C.  C.  242.  See,  also,  as  to  construction 
of  peculiar  deeds,  and  as  to  estate  conveyed,  Seaman  v.  Harvey,  16  Hun, 
71;  Johnson  v.  Leonard,  68  Me.  237;  Gilkey  v.  Shephard,  51  Vt.  546; 
Winter  v.  Gorsuch,  51  Md.  180  ;  Thompson  v.  Carl,  51  Vt.  408  ;  Preston  v. 
Heiskell,  32  Gratt.  48 ;  Vinson  v.  Vinson,  4  111.  App.  138 ;  Daniels  v.  Citi- 
zen's Savings  Institution,  127  Mass.  534 ;  Clayton  v.  Henry,  32  Gratt.  565  ; 
Phinizy  v.  Clark,  62  Ga.  623  ;  Cribb  v.  Rogers,  12  S.  C.  564 ;  Hemstreet  v. 
Burdick,  90  111.  444 ;  Braswell  v.  Suber,  61  Ga.  398  ;  Tremmel  v.  Kleiboldt, 
6  Mo.  App.  549 ;  Taylor  v.  Cleary,  29  Gratt.  448 ;  Wayne  v.  Lawrence,  58 
Ga.  15  ;  Mowry  v.  Bradley,  11  R.  I.  370  ;  Waugh  v.  Waugh,  84  Pa.  St.  350  ; 
Long  V.  SwindeU,  77  N.  C.  176  ;  Jackson  v.  Hodges,  2  Tenn.  Ch.  276 ;  Hurd 
V.  French,  2  Tenn.  Ch.  350 ;  Reaves  v.  Ore  Knob  Copper  Co.  76  N.  C.  593 ; 
Waugh  V.  Miller,  75  X.  C.  127 ;  AUen  v.  Bowen,  73  X.  C.  155 ;  McEachern 
V.  Gilchrist,  75  N.  C.  196;  Hawkins  ?;.  Parham,  75  N.  C.  259;  Indiana 
Central  Canal  Co.  v.  State,  53  Ind.  575 ;  Forest  v.  Jackson,  56  N.  H.  357 ; 
Holt  V,  Somerville,  121  Mass.  574 ;  Heermans  v.  Robertson,  64  N.  Y.  332 ; 
Pierce  v.  Gardner,  83  Pa.  St.  211 ;  Phillips  v.  Thompson,  73  N.  C.  543 ; 
Hutchinson  v.  Chicago  etc.  R.  R.  Co.  37  Wis.  582;  Hurst  v.  Hurst,  7 
W.  Va.  289 ;  Ocheltree  v.  McClung,  7  W.  Va.  232 ;  Taggart  v.  Risley,  4  Or. 
235 ;  Tesson  v.  Newman,  62  Mo.  198  ;  Goodel  v.  Hibbard,  32  Mich.  47  ;  Pitt- 
man  V.  Corniff,  52  Ala.  83  ;  Lawe  v.  Hj'de,  39  Wis.  345 ;  Lerned  v.  Salton- 
stall,  114  Mass.  407 ;  Ingalls  v.  Newhall,  139  Mass.  268  ;  Hastings  v.  Merriam, 
117  Mass.  245  ;  Broadstone  v.  Brown,  24  Ohio  St.  430  ;  Board  of  Education 
V.  Trustees  of  First  Baptist  Church,  63  111.  204  ;  Sheridan  v.  House,  4  Abb. 
N.  Y.  App.  218  ;  Marvin  v.  Brewster  Iron  Mining  Co.  55  N.  Y.  538 ;  Chase 
V.  Dis,  46  Vt.  642 ;  Monroe  v.  Bowen,  26  Mich.  523 ;  Hawkins  v.  Chapman, 
36  Md.  83 ;  Dubois  v.  Campau,  24  Mich.  360 ;  Attwood  v.  Kattell,  9  Ben. 
C.  C.  473 ;  Powell  v.  Morrissey,  84  N.  C.  421 ;  Watson  v.  Priest,  9  Mo.  App. 
263 ;  Robinson  v.  Payne,  58  Miss.  690 ;  Hewitt's  Appeal,  55  Md.  509 ;  Peoria 
V.  Darst,  101  lU.  609;  Doe  v.  Pickett,  65  Ala.  487;  Holmes  v.  Holmes,  86 
N.  C.  205 ;  Smith  v.  Rice,  130  Mass.  441 ;  Bratton  v.  Massey,  15  S.  C.  277: 
Cannon  v.  Barry,  59  Miss.  289;  Green  Bay  &  Mississippi  Canal  Co.  v. 
Hewett,  55  Wis.  96 ;  Currier  v.  Janvrin,  58  N.  H.  374  ;  Franks  v.  Berkner, 
67  Ga.  264 ;  Mackall  v.  Richards,  1  Mackey  (D.  C.)  444 ;  Mendenhall  v. 
Mower,  16  S.  C.  303  ;  Brown  v.  Brown,  68  Ala.  114 ;  Burnett  v.  Burnett,  17 
S.  C.  545;  Commonw.  v.  Hackett,  102  Pa.  St.  505:  Hanks  v.  Folsom,  11 
Lea  (Tenn.)  555  ;  Lindley  v.  Crombie,  31  Minn.  232 ;  Edwards  v.  McClurg, 
39  Ohio  St.  41 ;  Kemp  v.  Bradford,  61  Md.  330 ;  O'Brien  v.  Brice,  21  W.  Va. 
704 ;  Grubb  v.  Grubb,  101  Pa.  St.  11  ;  Fletcher  v,  Fletcher,  88  Ind.  418 ; 
Lorick  v.  McCreery,  20  S.  C.  424 ;  Louisville  &  Nashville  R.  R.  Co.  v.  Boy- 
kin,  76  Ala.  560;  Monmouth  v.  Plimpton,  77  Me.  556;  Zittle  v.  Weller,  63 
Md.  190 ;  Wilder  v.  Wheeler,  60  N.  H.  351 ;  Creswell  v.  Grumbling,  107  Pa. 
St.  408. 
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The  legal  effect  of  a  deed  conveying  lands  to  a  person,  to  use 
the  grantor's  language,  "  at  my  death,"  is  that  the  grantor  has 
reserved  a  life  estate  to  himself,  and  covenanted  to  stand  seised 
to  the  use  of  the  grantee  at  the  grantor's  death.^  A  deed  con- 
veyed land  to  a  woman  during  her  natural  life,  and  after  her 
death  to  her  children  by  her  then  husband,  "during  the  natural 
life  of  each  of  said  children,  and  after  their  death"  to  her  hus- 
band in  fee,  and  "  to  his  heirs  and  assigns  forever."  The  ten- 
ure in  the  habendum  clause  was  to  the  mother  "  during  her 
natural  life,  and  after  her  death  to  the  said  surviving  children," 
and  after  the  death  of  each  of  the  children  to  the  husband  "  in 
fee,  and  to  his  heirs  and  assigns  forever."  The  court  construed 
the  deed  as  giving  the  children  an  interest  contingent  upon  their 
surviving  their  mother ;  only  such  of  the  children  as  survived  her 
could  take  the  estate,  and  the  interest  of  the  husband  was  held 
to  be  a  vested  remainder  in  fee,  subject  to  the  intervening 
contingent  estate  of  the  children.^  Where  a  deed  contains  the 
condition  that  a  person  not  named  as  grantee  "is  to  have  the 
privilege  of  a  support  off  of  said  lands  during  his  lifetime,  with- 
out encumbrance,"  such  person  has  a  life  estate.  The  words 
"  without  encumbrance  "  mean  without  impediment  to  the  rights 
of  the  life  tenant.^  "He  could  not  have  his  support  off  the 
land  without  the  use  and  occupation  of  it.  The  right  to  such 
support  from  the  land  involves  the  use  and  occupation,  as  with- 
out the  use  and  occupation  he  could  not  derive  his  support  from 
it.  And  it  seems  to  us  that  a  life  estate  was  as  effectually  con- 
veyed to  him  as  if  the  deed  had  provided  that  he  should  have 
the  use  and  occupation,  or  the  rents  and  profits  of  the  land  for 
life."^  The  obligation  to  support,  when  a  condition  in  a  deed, 
is  generally  regarded  as  a  personal  duty,  which  cannot  be  trans- 
ferred to  another.^ 

1  Vinson  v.  Vinson,  4  Bradw.  (Ill  App.)  138. 
»  Smith  V.  Block,  29  Ohio  St.  488. 
»  Stout  V.  Dunning,  72  Ind.  343. 

*  Stout  V.  Dunning,  72  Ind.  343,  346,  on  petition  for  rehearing  by 
Worden,  J. 

*  Eastman  v.  Batchelder,  36  N.  H.  141 ;  72  Am.  Dec.  295 ;  Flanders  v. 
Lamphear,  9  N.  PI.  201.  For  cases  in  which  instruments  conveying  a  lim- 
ited or  unqualified  estate,  on  the  condition  that  the  grantee  shall  support 
the  grantor,  have  come  before  the  courts,  see  Bryant  v.  Erskino,  55  Me. 
153;  Jenkins  v.  Stetson,  9  Allen,  128;   Marsh  v.  Austin,  1  Allen,  235; 
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§  860.  Conveyance  to  wife  and  children.  —  A  conveyance  to 
a  woman  and  her  children  makes  them  joint  tenants  or  tenants 
in  common.^  Thus,  where  a  deed  is  made  to  a  woman  and  her 
children,  "  to  have  and  to  hold  said  tract  of  land  to  the  parties 
of  the  second  part,  their  heirs  and  assigns  forever,"  the  mother 
and  children  take  an  undivided  estate  in  fee-simple.^  "  If  others 
were  named  in  such  a  grant  than  the  children,"  said  the  court, 
"there  then  would  be  no  room  for  a  contention,  and  because  the 
word  '  children '  is  used,  affords  no  reason  for  inferring  an  inten- 
tion on  the  part  of  the  grantor  to  make  a  different  disposition 
of  the  estate  than  the  plain  language  of  the  instrument  indicated, 
and  then  to  reverse  the  rule  when  applied  to  strangers  for  the 
reason  that  such  a  conveyance  is  susceptible  of  but  one  con- 
struction. Nor  is  there  any  reason  to  suppose  that  the  drafts- 
man would  employ  such  language  in  a  conveyance  when  the 
grantor's  purpose  is  to  give  or  grant  the  estate  to  the  daughter 
for  life,  and  the  remainder  to  her  children.  No  one  competent 
to  reduce  to  writing  the  substance  of  an  ordinaiy  business  trans- 
action between  parties  would  overlook  the  wishes  of  the  grantor 
in  using  the  language  found  in  this  deed,  if  his  purpose  was  to 
create  a  life  estate  in  the  daughter,  with  a  remainder  to  her 
children.  The  object  of  construing  instruments  of  writing  like 
this,  whether  in  a  grant  or  devise,  is  to  ascertain  the  intention 
of  the  party  making,  and  while  the  words  '  for  life '  may  not  be 

Hawkins  v.  Clermont,  15  Mich.  511 ;  Hubbard  v.  Hubbard,  12  Allen,  586 ; 
Bethlehem  v.  Annis,  40  N.  H.  34 ;  77  Am.  Dec.  700 ;  Hoyt  v.  Bradley,  27 
Me.  242 ;  Rhoades  v.  Parker,  10  N.  H.  83 ;  Brown  v.  Leach,  35  Me.  41 ; 
Austin  V.  Austin,  9  Vt.  420 ;  Soper  v.  Guernsey,  71  Pa.  St.  219 ;  Dearborn 
V.  Dearborn,  9  N.  H.  117 ;  Henry  v.  Tupper,  29  Vt.  358  ;  VTilder  v.  Whitte- 
more,  15  Mass.  263;  Pettee  v.  Case,  2  Allen,  546;  Thayer  v.  Richards,  19 
Pick.  398;  Fiske  v.  Fiske,  20  Pick.  499;  Gibson  v.  Taylor,  6  Gray,  310; 
Dunklee  v.  Adams,  20  Vt.  415  ;  50  Am.  Dec.  44 ;  Hill  v.  More,  40  Me.  515  ; 
Gilson  V,  Gilson,  2  Allen,  115  ;  Daniels  v.  Eisenlord,  10  Mich.  454 ;  Tucker 
V.  Tucker,  24  Mich.  426  ;  35  Mich.  365 ;  Lanfair  v.  Lanfair,  18  Pick.  299. 

1  Brenham  v.  Davidson,  51  Cal.  352;  Jackson  v.  Coggius,  29  Ga.  403; 
Estate  of  Utz,  43  Cal.  200 ;  Powell  v.  Powell,  5  Bush,  619 ;  Mason  v.  Clarke, 
17  Beav.  126  ;  Bustard  v.  Saunders,  7  Beav.  92;  Eagles  v.  Le  Breton,  Law 
R.  15  Eq.  148  ;  Newell  v.  Newell,  Law  R.  7  Ch.  253  ;  Hoyle  v.  Jones,  35  Ga. 
40 ;  Webb  v.  Byng,  2  Kay  &  J.  669 ;  De  Witte  v.  De  Witte,  11  Sim.  41 ; 
Crockett  v.  Crockett,  2  Phill.  Ch.  553 ;  Morgan  v.  Britten,  Law  R.  13  Eq.  28 ; 
Freeman  on  Cotenancy  and  Partition,  2  26.  See  McCall  v.  McCall,  1  Tenn. 
Ch.  504 ;  Doty  v.  Wray,  66  Ga.  153. 

2  Bullock  V.  CaldweU,  81  Ky.  566. 
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used  in  the  conveyance,  there  may  be  other  words  or  expressions, 
or  such  a  relation  between  the  parties  as  would  indicate  a  plain 
intent  to  limit  the  interest  conveyed,  or  to  grant  to  one  in  the 
same  instrument  a  less  estate  than  to  another."     The  court  said, 
however,  that  in  the  case  before  it,  the  conveyance  was  to  the 
woman  and  her  children,  "with  the  terminous  clause  'to  them 
and  their  heirs  forever';  so  there  is  nothing  on  the  face  of  the 
deed  to  indicate  a  purpose  to  convey  any  other  than  a  joint 
estate  to  the  parties  of  the  second  part."  ^     But  in  a  former  case 
in  Kentucky,  while  the  rule  was  recognized  that  a  father  mak- 
ing provision  for  his  child  and  that  child's  children,  may  be 
supposed  to  have  intended  them  to  take  a  joint  estate,  yet,  where 
he  makes  provision  for  his  wife  and  children,  it  should  be  pre- 
sumed he  intended  to  give  the  whole  to  the  wife  for  life,  and  the 
remainder  to  the  children,  unless  the  terms  of  the  provision,  or 
the  circumstances  attending  it,  showed   a   contrary  intention.'' 
The  reason  that  led  the  court  to  draw  the  distinction  was,  that 
when  a  deed  was  made  to  a  man's  child  and  that  child's  children, 
"they  are  all  of  his  blood,  and  the  natural  objects  of  his  bounty; 
but  when  a  husband  makes  a  conveyance  to  his  wife  and  their 
children,  there  is  less  reason  to  suppose  that  he  intended  they 
should  take  as  joint  tenants,  whereby  his  bounty  may,  by  her 
death,  pass  into  the  hands  of  a  stranger,  even  as  against  him- 
self."    The  court  continued,  that  no  doubt  the  grantor  "  desired 
and  intended  that  his  wife  should  enjoy  the  property  equally 
with  their  children,  but  it  would  be  unnatural  to  suppose  that  he 
intended  to  invest  her  with  an  estate  which  might  pass  from  her 
to  strangers  to  his  blood.     This  case  serves  to  illustrate  the  utter 
unreasonableness  of  applying  to  every  deed  or  will  the  same  rule 
of  construction  with  a  view  to  ascertain  the  intention  of  the 
grantor."^     A  conveyance  to  a  woman  "and  all  the  children 
she  now  has  or  ever  will  have,"  was  construed  in  Missouri  as 
vesting  a  life  estate  in  the  mother,  with  remainder  to  the  chil- 
dren.^    In  Georgia,  where  a  deed  conveyed  property  for  the  use 

1  In  Bullock  V.  Caldwell,  81  Ky.  566. 

'  Davis  V.  Hardin,  80  Ky.  672. 

8  Davis  V.  Hardin,  80  Ky.  672. 

*  Kinney  v.  Mathews,  69  Mo.  520.  But  in  this  case,  Henry,  J.,  dissented, 
"being  of  the  opinion  that  all  of  the  estate  of  the  grantor  passed  out  of  him 
and  vested  in  the  mother  and  her  children  then  living. 
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of  a  woman  and  "the  children  she  now  has^  and  those  she  may 
hereafter  have  by  her  present  husband,  free  from  the  control  or 
disiJositiou  of  her  present  husband,"  the  habendum  clause  stat- 
ing that  the  conveyance  was  to  her  and  her  assigns,  the  court 
held  that  she  took  a  joint  interest  with  her  children.^  "Where  a 
deed  is  made  by  a  person  in  trust  for  his  married  daughter  "and 
the  heirs  of  her  body,  for  their  support  and  the  support  of  her 
children,  and  at  the  lawful  age  of  her  youngest  child,  after  her 
death,  then  the  property  to  be  equally  divided  among  her  chil- 
dren," the  deed  creates,  in  Alabama,  a  life  estate  iu  the  daughter 
with  remainder  to  her  children  as  purchasers.^ 


»  Lee  V.  Tucker,  56  Ga.  9. 

*  May  V.  Ritchie,  65  Ala.  602.  "The  whole  structure  of  the  deed,"  said 
Mr,  Chief  Justice  Brickell,  "clearly  indicates  that  it  was  drawn  by  one  not 
skilled  in  drawing  such  instruments,  unacquainted  with  their  forms,  and 
unacquainted  with  the  meaning  —  the  technical  meaning  and  force — of 
the  expressions  employed.  The  indiscriminate  use  of  the  words  'heirs 
of  the  body,'  and  of  the  word  'children,'  to  designate  the  same  class  of 
I>ersons,  is  a  marked  manifestation  of  unskUlfulness,  and  the  want  of 
knowledge  of  the  difference  in  the  legal  meaning  of  the  terms.  The 
words  'heirs  of  the  body,'  unexplained,  unrestricted,  certainly  created  an 
estate  tail  at  common  law.  They  were  the  appropriate  words  for  the 
creation  of  that  estate,  limited  to  lineal  descendants  generally,  as  was  the 
general  term  'heirs,'  to  the  creation  of  a  fee-simple,  a  pure  inheritance, 
clear  of  qualification  or  condition  to  which  whoever  was  the  heir  of  the 
first  taker  at  the  time  of  his  death,  whether  lineal  or  collateral,  would  suc- 
ceed. But  whenever  it  was  apparent  on  the  face  of  the  instrument  creat- 
ing an  estate  that  either  of  these  terms,  'heirs,'  or  'heirs  of  the  body,'  was 
employed,  not  as  words  of  limitation,  but  as  words  of  purchase,  as  words 
designating  a  particular  class,  who  were  to  take,  not  from  or  through  an 
ancestor,  but  from  the  grantor  or  devisor,  they  did  not  create  either  a  fee- 
simple  or  a  fee-tail.  The  grantor  gives  the  daughter  an  estate  for  life 
only  in  express  terms.  It  was  not  intended  that  she  should  have  or  take 
any  greater  estate  or  interest.  But  under  the  operation  of  the  rule  in 
Shelley's  case,  of  force  when  the  deed  was  executed,  a  gift  to  one  for  life, 
and  then  to  the  '  heirs  of  his  body,'  would  create  an  estate-tail ;  the  words 
'  heirs  of  the  body '  being,  in  their  natural  and  ordinary  signification,  words 
of  limitation  and  not  of  purchase.  The  word  'children,'  however,  is  as 
essentially  a  word  of  purchase,  and  never  construed  as  a  word  of  limita- 
tion, unless  absolutely  necessary  to  give  efiect  to  the  clear  intention  of 
the  grantor  or  devisor:  Dunn  v.  Davis,  12  Ala.  135;  Scott  v.  Nelson,  3 
Port.  452.  And  whenever  the  word  '  children,'  and  '  heirs  of  the  body,' 
are  indiscriminately  used  to  designate  remaindermen,  they  have  been 
regarded  as  words  of  purchase,  designating  a  class  of  persons  who  were 
to  take  on  the  expiration  of  the  particular  estate,  not  from  the  tenant  of 
that  estate,  but  from  the  donor,  a  different  intention  not  being  clearly 
indicated :  Dunn  v  Davis,  12  Ala.  135 ;  Shepherd  v.  Nabors,  6  Ala.  631 ; 
II.  Deeds.— 10. 
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§  861.  Relation  from  re-execution  of  lost  deed.  —  Where  a  deed 
once  executed  has  beeu  lost  and  the  grantor  executes  a  second 
deed,  it  may,  in  some  instances,  become  necessary  when  the  rights 
of  intervening  creditors  are  involved,  to  determine  whether  the 
second  deed  takes  effect  from  the  date  of  its  execution,  or  whether 
it  relates  back  to  the  time  of  the  first  deed.  Such  a  case  arose  in 
North  Carolina.  A  father  executed  deeds  of  gift  to  A  and  B,  his 
two  sous.  The  deed  made  to  A  was  lost  before  it  was  registered. 
Subsequently  B  conveyed  his  land  to  A,  and  the  father  executed 
a  deed  to  B  for  the  land  which  had  originally  been  conveyed  to 
A  in  substitution  for  the  deed  which  had  been  lost.  In  this 
second  deed  he  provided  that  he  was  to  retain  "possession  of  the 
above  described  lands  and  premises  during  his  natural  life,  or  so 
long  as  he  may  desire  it  for  his  own  use  and  benefit."  The  court 
decided  that  if  the  original  deeds  to  A  and  B  were  valid  as 
to  creditors  when  they  were  executed,  no  subsequent  exchange 
between  them  affected  the  rights  of  creditors ;  and  although  the 
last  deed  contained  a  reservation  of  a  life  estate,  that  it  related 
back  to  the  date  of  the  lost  deed.^  The  reasoning  of  the  court 
was  that  if  the  grantee  in  the  last  deed  could  set  up  the  lost  deed 
in  a  court  of  equity  and  compel  the  grantor  to  execute  another 
deed,  the  grantor  might  voluntarily  do  what  in  equity  he  could 
be  forced  to  do. 

§  862.  Water-power.  —  A  peculiar  case  involving  the  rights 
of  different  parties  to  determinable  portions  of  water  used  for 
propelling  machinery  may  be  selected  as  illustrating  the  observa- 
tion that  each  case  must,  in  a  great  measure,  be  decided  by  itself. 
In  the  case  referred  to,  the  owner  of  property  on  which  were  two 
mills  propelled  by  power  obtained  from  the  water  of  a  contigu- 

Twelves  v.  Nevill,  89  Ala.  175 ;  Robertson  v.  Johnson,  30  Ala.  197 ;  Wil- 
liamson V,  LIcConico,  36  Ala.  22.  If  the  estate  for  life,  expressly  given  to 
the  daughter,  were  enlarged  into  an  estate-tail,  converted  by  the  statute 
into  a  fee-simple,  it  is  apparent  the  intention  of  the  donor,  which  ought  to 
prevail,  so  far  as  it  is  not  offensive  to  law,  would  be  disapjiointed  and 
defeated.  The  gift  over  to  the  children,  the  division  of  the  jjroperty 
among  them,  after  the  death  of  the  mother,  when  the  youngest  became  of 
age,  would  fail.  We  cannot  doubt  that  the  words  '  heirs  of  the  body '  were 
used  as  the  synonym  of  '  children ';  and  being  so  used,  the  first  taker  had 
but  a  life  estate,  with  remainder  to  her  children." 
1  Hodges  V.  Spicer,  79  N.  C.  223. 
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ous  river,  sold  a  portion  of  the  property  on  wliicli  was  situated 
oue  of  the  mills.  The  deed,  after  describing  the  property,  granted 
the  right  to  use  water  by  this  clause :  "  Together  with  the  right 
to  use  water  to  the  amount  of  the  issue  of  the  wheel  now  in  said 
saw-mill,  supposed  to  be  six  hundred  inches,  more  or  less,  of 
water,  being  hereby  intended  to  grant  or  convey  so  much  of  the 
water  of  the  WajDsipinicon  River  as  above  mentioned."  The 
construction  put  upon  this  deed  was  that  the  amount  of  water  to 
which  the  grantee  was  entitled,  was  to  be  measured  by  the  capac- 
ity of  the  wheel  in  the  mill  at  the  time  of  the  conveyance;  that 
the  quantity  of  water  mentioned  in  the  deed  was  used  by  way  of 
description  and  not  of  limitation ;  and  that  the  grantee  might 
put  in  operation  as  many  wheels  as  he  desired  so  long  as  he  did 
not  use  in  the  aggregate  more  water  than  the  issue  of  one  wheel 
originally   in   the   mill.^      An   easement  in   the   mill-pond   is 

1  Doan  V.  Metcalf ,  46  Iowa,  120.  The  opinion  of  the  court  was  delivered 
by  Mr.  Justice  Beck.  As  the  case  is  a  peculiar  one,  we  quote  his  language 
so  far  as  it  relates  to  the  construction  of  the  deed :  "  It  is  obvious  that  it 
was  intended  to  convey  sufficient  water  to  propel  the  wheel  described, 
when  used  in  driving  the  machinery  which  it  had  the  capacity  to  run.  The 
dimension  and  structure  of  the  wheel  were  such,  that  with  a  sufficient 
supply  of  water,  it  had  capacity  to  propel  a  known  quantity  of  machinery, 
or  rather  a  quantity  that  may  be  determined  under  the  laws  of  dynamics. 
It  was  not  the  intention  of  the  parties  that  the  wheel  should  be  run  without 
machinery  attached  thereto,  nor  that  it  should  be  run  with  less  machinery 
than  it  had  capacity  to  propel,  when  used  to  the  extent  of  the  right  con- 
veyed by  the  deed.  The  defendants  then  took  by  the  grant  the  right  to  a 
stream  of  water  sufficient  to  propel  the  quantity  of  machinery  which  could, 
in  its  proper  operation,  be  moved  by  the  wheel  in  use  at  the  date  of  the 
deed.  The  wheel  thus  becomes  the  instrument  for  measuring  the  quantity 
of  water  to  which  defendants  are  entitled.  It  is  very  plain  that  this  quan- 
tity is  not  to  be  limited  to  six  hundred  inches,  for  the  very  language  of  the 
instrument  exhibits  uncertainty  in  the  minds  of  the  contracting  parties  as 
to  that  number,  which  was  used  simply  in  description  of  the  wheel  which 
was  to  be  the  measure  of  the  water  granted.  If  this  descrii^tion  be  incor- 
rect or  fail,  the  thing  meant,  the  Avheel,  if  it  can  be  identified,  will  control 
as  to  its  capacity,  rather  than  words  clearly  used  with  the  understanding 
and  admission  on  the  part  of  both  parties,  of  their  uncertainty.  We  are 
not  required  here  to  determine  ui^on  the  methods  and  formulas  of  machin- 
ists whereby  they  measure  water-power  by  superficial  inches,  or  to  make 
any  inquiry  upon  that  subject.  Such  methods  and  formulas,  it  appears  by 
the  evidence,  are  used.  It  is  quite  apparent  that  a  water-wheel  of  given 
dimension,  propelling  its  proper  quantity  of  machinery,  will  use  a  determin- 
able quantity  of  water,  all  necessary  conditions,  as  the  height  of  the  head 
of  water,  etc.,  being  known.  This  water  issues  from  the  wheel,  and  is, 
therefore,  aptly  called  in  the  deed  'the  issue  of  the  wheel.'    A  great  deal 
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embraced  in  the  grant  of  a  "dam."*  If  the  grantee  is  entitled 
to  the  privilege  of  drawing  water  from  other  portions  of  the 
grantor's  land,  which  were  then  in  use,  as  appurtenant  to  the 
land,  and  if  water  is  conveyed  in  an  aqueduct  from  a  spring  upon 
another  part  of  the  grantor's  land  to  the  land  embraced  in  the  deed, 
and  there  used  at  the  time  at  which  the  deed  was  executed,  the 
grantor  cannot  divert  the  water,  although  he  does  so  upon  a  part 
of  his  land  not  conveyed  by  the  deed ;  such  a  diversion  would  be 

of  learning  and  experience  were  exhibited  by  the  witnesses  at  the  trial, 
upon  the  subject  of  the  methods  and  formulas  to  be  adopted  in  determin- 
ing the  quantity  of  water  used  by  wheels  of  different  constructions.  We 
may  be  permitted  to  say  that  some  of  the  methods  explained  in  the  testi- 
mony were  rather  arbitrary  than  based  upon  scientific  principles.  Thia 
remark,  we  think,  will  be  justified,  when  we  call  attention  to  tho  fact  that 
by  some  of  them  tho  quantity  is  indicated  by  superficial  inches,  without 
taking  note  of  time,  or  the  velocity  of  the  water.  But  we  are  satisfied,  and 
this  conclusion  is  drawn  from  the  evidence  in  this  case,  that  the  issue  of 
water  fi-om  a  wheel  may  be  determined,  proximately  at  least,  mth  suffi- 
cient accuracy  for  practical  purposes.  Experience  and  mechanical  skill, 
aided  by  the  laws  of  hydraulics,  may  reach  such  result.  We  are  not 
required,  in  view  of  the  disposition  we  shall  make  of  the  case,  to  determine 
now  the  manner  or  methods  to  be  adopted  in  ascertaining  the  issue  of  the 
wheel  which  is  made  the  measure  of  the  quantity  of  water  granted  to 
defendants.  Those  charged  with  the  duty  of  setting  apart,  or  otherwise 
prescribing  the  quantity  of  water  to  which  the  defendants  are  entitled,  will 
do  this.  We  make  one  suggestion  that  readily  occurs  to  the  mind  in  con- 
sidering the  provisions  of  the  grant.  The  defendants,  as  we  have  said,  are 
entitled  to  a  sufficient  supply  of  water  to  run  the  wheel  with  the  proper 
quantity  of  machinery  attached  thereto.  This  quantity  may  vary  with  the 
head  of  water  in  the  flume  or  dam,  and  consequently,  with  the  variation 
of  water  in  the  stream.  If  this  be  so,  due  account  must  be  made  of  the 
fact,  so  that  defendants  at  all  times,  when  under  the  contract  they  are 
entitled  to  the  full  quantity  of  water,  may  use  the  amount  necessary  to 
propel  the  machinery.  If,  therefore,  the  water  for  defendants'  mUl  be  set 
apart  by  gates  or  bulk-heads  in  the  flume,  due  arrangements  must  be  pro- 
vided to  meet  this  condition.  But  in  our  judgment,  the  just  and  more 
simple  manner  of  partitioning  the  water  is  by  means  of  the  water-wheels 
used  by  defendants.  Let  the  quantity  of  water  issued  by  the  old  wheel  be 
determined ;  the  water  issued  by  the  wheels  in  use  by  defendants  must  be 
no  more,  and  the  wheels  to  be  used  by  defendants  must  require  no  more 
water  than  did  the  old  wheel.  Defendants  may  desire  to  use  machinery 
which  would  require  the  construction  of  other  water-wheels  than  those  he 
is  now  using.  There  can  be  no  objection  to  his  doing  so,  but  he  can  use  at 
no  time  a  greater  quantity  of  water  than  indicated.  Therefore,  he  will  not 
be  permitted  to  run  wheels  at  the  same  time  which  actually  use  a  greater 
quantity.  Wheels  may  be  idle  when  not  used  as  directed  by  those  rules." 
1  Maddox  v.  Goddard,  15  Me.  218;  33  Am.  Dec.  604;  Hutchinson  v. 
Chicago  Ry.  Co.  37  Wis.  582 ;  Sabine  v.  Johnson,  35  Wis.  185. 
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a  disturbance  of  the  grantee's  right,  for  which  he  can  bring  an 
action.^  It  is  no  defense  in  such  a  case  that  the  grantee  did  not 
desire  to  use  the  water,  or  that  by  the  diversion  he  has  suffered 
no  actual  damage." 

§  863.  Appurtenances  and  incidents. — The  grant  of  "  a  well " 
includes  the  land  occupied  by  it.^  The  grant  of  a  tract  of  land 
passes  everything  standing  or  growing  upon  the  land.^  Other 
land  cannot  be  considered  as  appurtenant  to  the  land  granted.^ 
The  grant  of  a  saw-mill  with  appurtenances  passes  the  machinery 
in  the  mill.^  In  brief,  a  deed  in  general  terms  passes  everything 
which  is  a  constituent  part  of  the  thing  granted.'  A  water  right 
will  pass  as  appurtenant  to  the  land.^     A  right  of  way  passes 

»  Vermont  Central  R,  R.  Co.  v.  Estate  of  Hills,  23  Vt.  681. 

'  Vermont  Central  R.  R.  Co.  v.  Estate  of  ffills,  23  Vt.  681.    For  other 
cases  involving  water  rights,  see  Barber  v.  Nye,  65  N.  Y.  211 ;  Canal  Co.  v. 
Hill,  15  Wall,  94 ;  Taylor  ■?;.  St.  Helens,  6  Chip.  D.  264  ;  Robinson  v.  Imperial 
Silver  Mining  Co.  5  ISTev.  44  ;  Ealgore  v.  Hascall,  21  Mich.  502 ;  De  Witt  v. 
Harvey,  4  Gray,  486 ;  Schuylkill  Navigation  Co.  v.  Moore,  2  Whart.  477 
Mayor  v.  Commissioners,  7  Pa.  St.  348  ;  Society  v.  Holsman,  1  Halst.  Ch 
126 ;  Williams  v.  Baker,  41  Md.  523  ;  Ashby  v.  Eastern  R.  R.  Co.  5  Met.  368 
38  Am.  Dec.  426  ;  Johnson  v.  Rayner,  6  Gray,  107 ;  Pratt  v.  Lamson,  2  Allen 
275;  Bardwell  v.  Ames,  22  Pick,  333;  Woodcock  v.  Estey,  43  Vt.  515 
Jamaica  Pond  Aqueduct  v.  Chandler,  9  Allen,  159 ;  Owen  v.  Field,  102  Mass. 
90 ;  Jackson  v.  Halstead,  5  Cowen,  216  ;  Mixer  v.  Reed,  25  Vt.  254  ;  Sheets 
V.  Selden,  2  Wall.  177  ;  Wiswall  v.  Hall,  3  Paige,  313.    See,  also,  Egremont 
V.  Williams,  11  Q.  B.  707 ;  Buszard  v.  Capel,  8  Barn.  &  C.  141 ;  Smith  v. 
New  York,  68  N.  Y.  552  ;  Goodrich  v.  Eastern  R,  R.  Co.  37  N.  H.  149. 

s  Mixer  v.  Reed,  25  Vt.  254,  See  in  the  case  of  a  grant  of  a  "  pool "  or  a 
"pit,"  Whitney  V,  Olney,  3  Mason,  282;  Johnson  v.  Rayner,  6  Gray,  107; 
Wooley  V.  Groton,  2  Cush,  305. 

*  Cook  V.  Whiting,  IG  111,  481 ;  Brackett  v.  Goddard,  54  Me,  313 ;  Good- 
rich V.  Jones,  2  Hill,  142,  See,  also,  Mott  v.  Palmer,  1  N,  Y.  364 ;  Terhune 
V.  Elberson,  2  N.  J,  L.  726 ;  Mcllvane  v.  Harris,  20  Mo.  457 ;  64  Am.  Dec. 
196 ;  Foote  v.  Colvin,  3  Johns.  216 ;  3  Am.  Dec.  478 ;  Chapman  v.  Long,  10 
Ind.  465  ;  Kittredge  v.  Woods,  3  N.  H.  503  ;  14  Am,  Dec.  393. 

6  Jackson  d,  Yates  v.  Hathaway,  15  Johns,  447 ;  Leonard  v.  White,  7 
Mass.  6 :  5  Am.  Dec.  19 ;  Riddle  v.  Littlefield,  53  N,  H,  503 ;  Harris  v. 
Elliott,  10  Peters,  25  ;  Blaine  v.  Chambers,  1  Serg,  &  R.  169 ;  Ammidown  v. 
Granite  Bank,  8  Allen,  293 ;  Tyler  v.  Hammond,  11  Pick,  193. 

6  Farrar  v.  Stackpole,  6  Me,  154 ;  19  Am,  Dec,  201,  See  Sparks  v.  Hess, 
15  Cal.  186, 

T  Wilson  V.  Hunter,  14  Wis,  684 ;  80  Am,  Dec,  795  ;  Cave  v.  Crafts,  53  Cal. 
135 ;  Farrar  v.  Stackpole,  6  Me.  154 ;  19  Am,  Dec,  201,  See  Elliott  v.  Carter, 
12  Pick,  436 ;  James  v.  Plant,  5  Ad.  &  E,  479 ;  McDonald  v.  McElroy,  60 
Cal,  484 ;  Sparks  v.  Hess,  15  Cal.  186. 

8  Farmer  v.  Ukiah  Water  Co,  56  Cal.  11, 
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when  the  land  conveyed  is  surrounded  by  other  lands  of  the 
grantor.*  But  in  order  that  the  grantee  may  have  this  right  of 
way,  the  way  must  be  one  of  necessity  and  not  of  convenience.^ 
A  grant  of  a  house  includes  the  land  under  it.'  A  grant  or 
reservation  "of  the  whole  of  a  cider  house  and  cider  mill  stand- 
ing on  land,  so  long  as  the  said  cider  house  shall  stand  thereon, 
and  no  longer,"  passes  a  freehold  in  the  land  on  which  the  build- 
ing stands,  even  though  it  has  ceased  to  be  used  as  a  cider  house.'* 
"The  general  rule  of  law  is,  that  when  a  house  or  store  is  con- 
veyed by  the  owner  thereof,  everything  then  belonging  to,  and 
in  use  for  the  house  or  store,  as  an  incident  or  appurtenance, 
passes  by  the  grant.  It  is  implied  from  the  nature  of  the  grant, 
unless  it  contains  some  restriction,  that  the  grantee  shall  possess 
the  hou?e  in  the  manner  and  with  the  same  beneficial  rights  as 
were  then  in  use  and  belonged  to  it.  The  question  does  not 
turn  upon  any  point  as  to  the  extinguishment  of  any  pre-exist- 
ing rights  by  unity  of  possession.  But  it  is  strictly  a  question, 
what  passes  by  the  grant.  Thus,  if  a  man  sells  a  mill,  which  at 
the  time  has  a  particular  stream  of  water  flowing  to  it,  the  right 
to  the  water  passes  as  an  appurtenance,  although  the  grantor 
was,  at  the  time  of  the  grant,  the  owner  of  all  the  stream  above 
and  below  the  mill.  And  it  will  make  no  difference  that  the 
mill  was  once  another  person's,  and  that  the  adverse  right  to  use 
the  stream  had  been  acquired  by  the  former  owner,  and  might 
have  been  afterwards  extinguished  by  unity  of  possession  in  the 
grantor.     The  law  gives  a  reasonable  intendment  in  all  such 

>  Collins  V.  Prentice,  15  Conn,  39;  33  Am.  Dec.  61 ;  Taylor  v.  Warnaky, 
55  Cal.  350.  See  Regan  v.  Boston  Gaslight  Co.  137  Mass.  37;  Haven  v. 
Seeley,  59  Cal.  494 ;  Reed  v.  Spicer,  27  Cal.  27.  See  as  to  dedication  of  road. 
Deacons  v.  Doyle,  75  Va.  258 ;  Patton  v.  Quarrier,  IS  W.  Va.  447. 

*  Nichols  V.  Luce,  24  Pick.  102;  Carey  v.  Rae,  58  Cal.  IGO;  35  Am.  Dec, 
302.  If  the  way  already  exists,  it  will  pass  as  an  appurtenant  easement : 
Murphy  v.  Campbell,  4  Pa.  St,  4S4 ;  Pope  v.  O'Hara,  48  N,  Y,  455 ;  Harris 
V.  Elliott,  10  Peters,  25. 

»  Allen  V.  Scott,  21  Pick,  25 ;  32  Am,  Dec.  238 ;  Bacon  v.  Bowdoin,  22 
Pick.  410 ;  Stockwell  v.  Hunter,  11  Met.  455 ;  45  Am.  Dec,  220.  And  see 
Johnson  v.  Raynor,  6  Gray,  110 ;  Crawfordsville  v.  Boots,  76  Ind.  32.  See 
Endsley  v.  State,  7G  Ind.  467. 

*  Esty  V.  Currier,  98  Mass.  500,  All  parts  of  a  deed  should  be  considered 
so  that  ovary  part  may  have  effect:  Herrick  v.  Hopkins,  23  Me.  217; 
Thrall  v.  Newell,  19  Vt,  202;  47  Am.  Dec.  682;  Richardson  v.  Palmer,  3S 
N.  H,  212 ;  Foy  v.  Neal,  2  Strob,  156 ;  Byrd  v.  Ludlow,  77  Va.  483. 
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cases  to  the  grant ;  and  passes  with  the  property  all  those  ease- 
ments and  privileges  which  at  the  time  belong  to  it,  and  are  in 
use  as  appurtenances."  ^  The  grantee  is  entitled  to  unaccrued 
rent  under  a  lease  existing  at  the  date  of  the  deed.  If  the 
grantor  collects  the  rent  becoming  due  after  the  execution  of  the 
deed,  he  is  liable  to  the  grantee  in  an  action  for  money  had  and 
received.^  All  rent  which  has  accumulated,  and  which  has  not 
become  so  disconnected  with  the  land  as  to  become  personal  prop- 
erty, will  pass  by  the  deed.^  A  deed  of  land  conveys  the  buildings 
thereon .    Evidence  of  the  intention  of  the  grantor  is  inadmissible.'* 

§  864.  Construction  of  particular  words. — Manifestly,  no  gen- 
eral rule  can  be  laid  down  as  to  the  construction  of  particular 
words.  The  primaiy  object  courts  have  iu  view  is  to  carry  out 
the  intention  of  the  parties.  But  iu  this  connection  it  may  not 
be  unprofitable  to  mention  some  instances  in  which  certain  words 
have  been  construed.  The  words  "or"  and  "and"  have  some- 
times been  construed  so  as  to  give  to  one  its  opposite  meaning.^ 

^  In  United  States  v.  Appleton,  1  Sum.  492,  500. 

2  Van  Wagner  v.  Van  Nostrand,  19  Iowa,  422. 

»  Winslow  V.  Kand,  29  Me.  362.    See  g  307. 

*  Isham  V.  Morgan,  9  Conn.  374 ;  23  Am.  Dec.  361. 

^  Jackson  v.  Topping,  1  Wend.  388  ;  19  Am.  Dec.  515 ;  Price  v.  Hart,  Pol« 
645;  White  v.  Crawford,  10  Mass.  183.  See,  also,  Will  d.  Burrill  v.  Kemp, 
8  Term  Rep.  470 ;  Brittain  v.  Mitchell,  4  Ark.  92 ;  Chapman  v.  Dalton,  Plow. 
289 ;  Parker  v.  Carson,  64  N.  C.  563.  But  see  Dumont  v.  United  States,  98 
U.  S.  143  ;  Thomas  v.  Perry,  Peters  C.  C.  56.  These  words  aro  often  inter- 
changed in  the  construction  of  wills.  See  Miles  v.  Dyer,  5  Sim.  435 ; 
China  v.  White,  5  Rich.  Eq.  426 ;  Kindig  v.  Deardorff,  39  111.  300 ;  Welsh  v. 
Elliott,  7  Serg.  &  R.  279  ;  Johnson  v.  Simeox,  31  Law  J.  Ex.  38  ;  6  Hurl.  <fc 
N.  6;  7  Jur.  N.  S.  349;  Brewer  v.  Opie,  1  Call,  212;  Den  d.  Dickenson  v. 
Jordan,  1  Murph.  380 ;  Parker  v.  Parker,  5  Met.  134 ;  Tennell  v.  Ford,  30 
Ga.  707 ;  Hoicomb  v.  Lake,  24  N.  J.  L.  686 ;  Brooke  v.  Croxton,  2  Gratt. 
506 ;  Bostick  v.  Lawtou,  1  Spear,  258 ;  Thompson  v.  Teuton,  22  L.  J.  Ch. 
243  ;  Weddell  v.  Mundy,  6  Ves.  341 ;  Richardson  v.  Spraag,  1  P.  Wms.  434 ; 
Parkin  v.  Knight,  15  Sim.  83 ;  Montagu  v.  Nucella,  1  Russ.  165  ;  Harris  v. 
Davis,  1  Coll.  416 ;  Maynard  v.  Wright,  26  Beav.  285 ;  Long  v.  Dennis,  4 
Burr.  2052  ;  Den  d.  Brown  v.  Mugway,  15  N.  J.  L.  330  ;  Green  v.  Harvey,  1 
Hare,  428  ;  Greated  v.  Greated,  26  Beav.  621 ;  Law  v.  Thorp,  25  Law  J.  Ch. 
75 ;  1  Jur.  N.  S.  10S2 ;  Bently  v.  Meech,  25  Beav.  197.  So  in  the  case  of 
statutes,  see  Commonw.  v.  Griffin,  105  Mass.  185 ;  O'Connell  v.  Gillespie, 
17  Ind.  459 ;  Hughes  v.  Smith,  64  N.  C.  494 ;  State  v.  Pool,  74  N.  C.  402 ; 
Boag  V.  Lewis,  1  Up.  Can.  Q.  B.  357 ;  Streeter  v.  People,  59  111.  595 ;  Boylea 
V.  McMurphy,  55  111.  236 ;  Townsend  v.  Read,  10  Com.  B.  N.  S.  308  ;  People 
V.  Sweetser,  1  Dakota,  308 ;  State  v.  Myers,  10  Iowa,  448  ;  State  v.  Brandt,  41 
Iowa,  593  ;  Eisfield  v.  Kenworth,  50  Iowa,  389  ;  Sparrow  v.  Davidson  Col- 
lege, 77  N.  C.  35 ;  Porter  v.  State,  58  Ala.  66 ;  FerreU  v.  Lamar,  1  Wis.  19. 
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The  word  "appurtenances"  refets  to  things  incidental  to  the 
land  conveyed.  It  does  not  include  other  land.^  In  the  pre- 
mises of  a  deed,  the  word  "also"  signifies  "likewise;  in  like 
manner;  in  addition  to;  denotes  that  something  is  added  to 
what  precedes  it."^  The  words  "have  granted"  are  equivalent 
in  signification  to  the  words  "do  hereby  grant." ^  If  the 
expression  "  from  "  or  "  to  "  an  object  is  used,  the  terminus  is 
not  included.'^  Where  a  deed  is  made  to  a  person,  her  heirs 
and  assigns,  with  a  habendum  to  her  sole  and  separate  use,  free 
from  the  control  or  interference  of  any  husband  she  may  have,  and 
to  the  use  of  "  heir  heirs  and  assigns  forever,"  the  word  "  heir" 
will  be  taken  as  a  clerical  mistake  for  "  her."^  The  term  "  sedge 
flat"  imports  a  tract  of  laud  below  high-water  mark.®  If  a 
grantor  uses  the  words  "  reversion  and  remainder"  in  a  grant 
of  land  for  a  public  highway,  he  retains  nothing  wliich  he  can 
afterwards  convey,  the  grantee  taking  the  reversionary  right.' 
By  a  grant  "  of  the  use  of  the  timber  "  an  incorporeal  right  to 
use  the  timber  only  is  conveyed.  Title  to  the  soil  does  not 
pass.^  The  word  "adjacent"  signifies  "in  the  neighborhood 
of."®  "All  the  property  I  possess,"  used  in  a  conveyance, 
includes  all  the  property  owned  by  the  grantor,  in  remainder  as 
well  as  in  immediate  occupation.-'*'  The  word  "  convey,"  in  a 
deed,  will  pass  the  title.  It  is  equivalent  to  a  grant."  By  the 
use  of  the  term  "  rope  walk,"  such  laud  as  is  exclusively  devoted 
to  a  rope  walk  will  pass.^^     Where  land  is  conveyed  "with  all 


1  Otis  V.  Smith,  9  Pick.  293 ;  Helme  v.  Guy,  2  Murpii.  341.  See  Hill  v. 
West,  4  Yeates,  142 ;  Harris  v.  Elliott,  10  Peters,  25  ;  Wortliington  v.  Gim- 
son,  2  El.  &  E,  618  ;  Plant  v.  James,  2  Nov.  &  M.  517 ;  G  Nev.  &  M.  282  ;  4 
Ad.  &  E.  749 ;  5  Barn.  &  Adol.  791 ;  Evans  v.  Angell,  26  Beav.  205 ;  Barlow 
V.  Rhodes,  1  Cromp.  &  M.  205. 

2  Panton  v.  Tefft,  22  III.  366. 

3  Pierson  v.  Armstrong,  1  Iowa,  282  ;  63  Am.  Dec.  440. 
<  Bonney  v,  Morrill,  52  Me.  252. 

5  Huntington  v.  Lyman,  138  Mass.  205. 

6  Church  V.  Meeker,  34  Conn.  421. 
'  Vaughn  v.  Stuzaker,  16  Ind.  338. 
8  Clark  V.  Way,  11  Rich.  621. 

s  Henderson  i'.  Long,  Cooke,  128. 
10  Brantly  v.  Kee,  5  Jones  Eq.  332. 

"  Patterson  v.  Carneal,  3  Marsh.  A.  K.  618;  13  Am.  Dec.  208;  Lambert 
V.  Smith,  9  Or,  185. 
12  Davis  V.  Handy,  37  N.  H.  65. 
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the  buildings,  ways,  privileges,  and  appurtenances  to  the  same 
belonging,"  any  easement  or  appurtenances  already  existing  and 
belonging  to  the  land  will  pass.^  But  this  is  not  appropriate 
language  to  create  a  new  appurtenance  or  easement.^  Title  to 
jjroperty  will  pass  by  the  use  of  the  words  "  go  to"  in  a  convey- 
ance.^ The  word  "quit"  is  equivalent  in  legal  effect  to  "sell" 
or  "release."^  The  word  "by,"  used  descriptively,  means 
"near"  to  the  object  to  which  it  relates,  and  not  "in  immediate 
contact  with,"  and  "near"  is  a  relative  term.®  The  termini 
are  not  included  when  the  word  "  between "  is  used.®  A  free- 
hold may  be  conveyed  by  the  use  of  the  words  "assign  and 
make  over."^  If  by  a  deed,  a  trust  is  created  for  the  benefit 
"of  the  present  as  well  as  the  future  heirs"  of  a  person,  the 
word  "heirs"  will  be  taken  to  mean  "children,"  as  there  can  be 
no  heirs  of  a  person  until  after  his  death.^  Where  a  deed  is 
made  to  A,  "  and  to  the  children  of  said  A,  and  assigns  forever," 
the  children  of  the  grantee  born  subsequently  to  the  execution  of 


^  Kenyon  v.  Nichols,  1  R.  I.  41L 

*  Kenyon  v.  Nichols,  supra. 

»  Folk  V.  Varn,  9  Ptich.  Eq.  303. 

*  Gordon  v.  Haywood,  2  N.  H.  402. 
6  Wilson  V.  Inloes,  6  Gill,  121. 

fi  Revere  v.  Leonard,  1  Mass.  91. 

'  Hutchins  v.  Carleton,  19  N.  H.  487.  Said  the  court:  '"Assign  and 
make  over '  are  as  effectual,  when  a  good  consideration  is  expressed,  as 
'quit  my  claim,'  or  many  other  forms  that  have  been  sanctioned  as  suflB- 
cient  to  raise  a  use  or  pass  an  estate."  See  Jackson  v.  Alexander,  3  Johns. 
484  :  3  Am.  Dec.  517. 

8  Read  v.  Fite,  8  Humph.  328.  See  Tucker  v.  Tucker,  78  Ky.  503 ; 
Twelves  v.  Nevill,  39  Ala.  175.  For  instances  in  which  the  courts  have 
said  that  the  word  "heirs"  was  necessary  to  create  a  fee,  or  have  con- 
strued the  term,  see  Jarvisw.  Quigley,  10  Mon.  B.  104;  Cromwell?'.  Win- 
chester, 2  Head,  389  :  Duffum  v.  Hutchinson,  1  Allen,  58  ;  Baker  v.  Hunt, 
40  ni.  264 ;  Williams  v.  Allen,  17  Ga.  81 ;  Calmes  v.  Buck,  4  Bibb,  453  ;  Kay 
V.  Connor,  8  Humph.  624 ;  49  Am.  Dec.  690  ;  Leitensdorfer  v.  Delphy,  15 
Mo.  160 ;  55  Am.  Dec.  137  ;  Young  v.  Marshall,  Hill  &  D.  Sup.  93  ;  Roberts 
V.  Forsyth,  3  Dev.  26.  For  cases  in  which  the  words  "  more  or  less"  have 
been  construed,  see  Tyson  v.  Hardesty,  29  Md.  305 ;  Blaney  v.  Rice,  20 
Pick.  62;  32  Am.  Dec.  204 ;  Brady  t;.  Hennion,8Bosw.  528;  Phipps  t;.  Tarp- 
ley,  24  Miss.  597 ;  Gentry  v.  Hamilton,  3  Ired.  Eq.  376 ;  Hoffman  v.  John- 
son, 1  Bland,  103;  Baynardi;.  Eddings,  2  Strob.  374;  Hunt  v.  Stull,  3  Md. 
Ch.  24 ;  Sullivan  v.  Ferguson,  40  Mo.  79 ;  Nelson  v.  Matthews,  2  Hen.  & 
M.  164;  3  Am.  Dec.  620;  Poague  v.  Allen,  3  Marsh.  J.  J.  421;  Davis  v. 
Sherman,  7  Gray,  291 ;  Ship  v.  Swan,  2  Bibb,  82. 
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the  deed  do  not  take  an  interest  iu  the  land.^  The  words  "all 
mineral  or  magnesia"  of  any  kind  occurring  in  a  reservation 
in  a  deed,  include  chromate  of  iron  subsequently  found  upon 
the  land.'^  The  water-power  appurtenant  to  a  mill  will  pass 
under  the  term  "  appurtenances."  It  is  not  necessary  to  use  the 
word  "privilege,"  although  it  may  have  been  used  in  the  pre- 
cedent contract  of  sale.^  But  an  entire  railroad  will  not  pass  to 
another  railroad  by  the  use  of  the  word  "appurtenance"  only.* 
The  words  "  and  all  the  buildings  thereou,"  occurring  iu  a  con- 
veyance of  land,  are  superfluous,  and  have  no  legal  operation.* 
Concerning  the  word  "about,"  in  describing  the  length  of  a  line, 
Weston,  J.,  said:  "By  the  use  of  the  term  'about,'  it  may  be 
understood  that  direct  precision  in  the  length  of  line  was 
not  intended."  ®  If,  however,  the  place  of  the  monument  by 
which  the  distance  was  controlled  and  determined  cannot  be 
ascertained,  the  right  of  the  grantee  is  confined  to  the  number  of 
rods  or  feet  given.  But  the  original  location,  in  such  a  case, 
may  be  shown  by  evidence  of  continued  possession.'^  The 
words  "to  her  and  her  representatives,"  in  a  limitation  by  deed, 
can  signify  no  more  than  her  executors  and  administrators. 
Having  no  legal  eifect,  these  words  should  be  regarded  as  super- 
fluous.^ Real  estate  will  not  pass  by  granting,  assigning,  bar- 
gaining, and  selling  to  A  "all  and  all  manner  of  goods,  chattels, 
debts,  moneys,  and  all  other  things  of  me  whatsoever,  as  well 
real  as  personal,  of  what  kind,  nature,  and  quality  soever,"  "to 
have  and  to  hold  the  same  and  every  part  and  parcel  thereof, 
unto  the  said  A,  his  executors,  administrators,  and  assigns  for- 
ever."^ An  instrument,  although  in  form  a  deed,  is  testament- 
ary in  its  character,  if  the  grantor  iu  it  declares  that  it  is  made 
on  the  condition  that  "  I  reserve  the  right  to  alter,  change,  or 
entirely  abolish  this  deed  if  I  so  desire  during  my  life,  and  that 

»  Glass  V.  Glass,  71  Ind,  392. 

»  Gibson  v.  Tyson,  5  Watts,  34. 

'  Pickler  v.  Stapler,  5  Serg.  &  R,  109. 

*  Philadelphia  v.  Philadelphia  etc.  R.  R.  Co.  58  Pa.  St.  253. 
6  Crosby  v.  Parker,  4  Mass.  110. 

6  Cutts  V.  King,  5  Me.  (5  Greenl.)  482. 

'  Cutts  V.  King,  5  Me.  (5  Greenl.)  482.    See  Purinton  v.  Sedgley,  4  Me. 
(4  Greenl.)  286. 

*  McLaurin  v.  Fairly,  6  Jones  Eq.  375. 

9  lugell  V.  Xooney,  2  Pick.  362 ;  13  Am.  Dec.  434. 
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I  retain  all  of  the  said  property  during  my  life,  and  have  the 
control  of  the  same,  and  that  this  deed  do  not  take  effect  until 
after  my  death."  ^ 

*  Cunningham  v.  Davis,  62  Miss.  366.  See  for  a  similar  case,  Leaver  v. 
Gauss,  62  Iowa,  314.  A  wife's  inchoate- riglit  of  dower  is  released  by  a 
clause  in  a  deed  signed  by  husband  and  wife,  stating  that :  "We  hereby 
release  and  relinquish  all  right,  claim,  and  interest  whatever,  in  and  to 
said  lot  of  ground  which  is  given  by,  or  results  from  all  laws  of  this  State, 
pertaining  to  the  exemption  of  homestead  or  dower  : "  Attwater  v.  Butler, 
9  Baxt.  (Tenn.)  299.  But  by  a  clause,  "  and  in  the  event  of  sale,  we  waive 
all  equity  of  redemption  and  repurchase  and  homestead  in  said  property," 
only  the  right  of  homestead,  and  not  dower,  is  conveyed :  McKinley  v. 
Kuntz,  9  Baxt.  (Tenn.)  299.  A  deed  conveying  a  building,  and  "all  fix- 
tures of  every  description  attached  to  said  building,"  will  not  be  construed 
as  conveying  fixtures  not  attached  to  the  building  :  Stettauer  v.  Hamlin, 
97  ni.  312.  In  a  deed  conveying  several  tracts  of  land,  the  gi-antor  reserved 
"all  the  pine  timber  on  said  tracts,  together  with  the  right  and  privilege 
to  cut,  remove,  take,  and  carry  away  the  same,  or  any  part  thereof,  at 
at  any  and  all  times  ;  also  the  right  of  ingress  and  egress  at  any  and  all 
times  for  the  space  of  twelve  years  from  the  date  above  written,  for  the 
purpose  so  as  aforesaid."  The  court  held  that  the  parties  having  deter- 
mined their  own  time  for  the  removal  of  the  timber,  the  right  of  entry,  as 
well  as  the  right  of  entry  therein,  fell  when  that  time  expired :  Saltonstall 
V.  Little,  90  Pa.  St.  422  ;  35  Am.  Rep.  682.  For  other  cases  in  which  partic- 
ular words  and  clauses  have  been  construed,  see  Bellamy  v.  Bellamy, 
Adm.  6 Fla.  62 ;  Mundy  v.  Vawter,  3  Gratt.  518 ;  Hall  v.  Thayer,  5  Gray,  528  ; 
Barton  v.  Morris,  15  Ohio,  408 ;  Peaks  v.  Blethen,  77  Me.  510  ;  Sowle  v.  Sov\4e» 
lO^Pick.  376  ;  Dennison  v.  Ely,  1  Barb:  GIO  ;  Brantly  v.  Kee,  5  Jones  Eq.  332  ; 
Harris  v.  Elliott,  10  Peters,  25 ;  Hutchins  v.  Carleton,  19  N.  H.  487 ;  Bra- 
man  V.  Dowse,  12  Cush.  227 ;  Melsheimer  v.  Gross,  58  Pa.  St.  412  ;  Smith  v. 
Bead,  51  Conn.  10 ;  Perry  v.  Calhoun,  8  Humph.  551 ;  Hawk  v.  McCul- 
lough,  21  111.  220;  Mulford  v.  Le  Franc,  26  Cal.  88;  McLeroy  v.  Duck- 
worth, 13  La.  An.  410 ;  Brackett  v.  Bidlon,  54  Me.  426 ;  Blossom  v.  Van 
Court,  34  Mo.  390 ;  King  v,  Gilson,  32  111.  348 ;  Schenley  v.  Pittsburgh,  104 
Pa.  St.  472 ;  Claunch  v.  Allen,  12  Ala.  159 ;  Muller  v.  Boggs,  25  Cal.  175 ; 
Roebuck  v.  Duprey,  2  Ala.  535  ;  Brenham  v,  Davidson,  51  Cal.  352  ;  Powell 
V.  Lyles,  1  Murph.  348;  Rickets  v.  Dickens,  1  Murph.  343;  4  Am.  Dec. 
555  ;  Wniiams  v.  Allen,  17  Ga.  81 ;  Cromwell  v.  Winchester,  2  Head,  389  ; 
Adams  v.  Marshall,  138  Mass.  228  ;  52  Am.  Rep.  271 ;  Hartman  v.  Read,  50 
Cal.  485  ;  Latham  v.  Morgan,  1  Smedes  &  M.  611 ;  Carter  v.  Soulard,  1  Mo. 
576 ;  Gratz  v.  Ewalt,  2  Binn.  95 ;  Whitehill  v.  Gotwalt,  3  Pa.  113 ;  Pretty- 
man  V.  Wilkey,  19  111.  235  ;  Seitzinger  ^.  Weaver,  1  Rawle,  377  ;  Freeman 
V.  Pennock,  3  Pa.  313 ;  Calmes  v.  Buck,  4  Bibb,  453 ;  Fratt  v.  Toomes,  48 
Cal.  28 ;  HartweU  •;;.  Camman,  10  N.  J.  Eq.  (2  Stockt.  Ch.)  128  ;  64  Am.  Dec. 
448 ;  Jarvis  v.  Quigley,  10  Mon.  B.  104 ;  Leilensdorfer  v.  Delphy,  15  Mo. 
60 ;  55  Am.  Dec.  137 ;  Young  v.  Marshall,  HiU  &  D.  Sup.  93 ;  Roberts  v. 
Forsyth,  3  Dev.  26 ;  Kirkendall  v.  Mitchell,  3  McLean,  144 ;  American 
Academy  of  Music  v.  Smith,  54  Pa.  St.  130  ;  Newmarket  v.  Smart,  45  N.  H. 
87 ;  Congregational  Society  v.  Stark,  34  Vt.  243 ;  Bradley  v.  Rice,  13  Me. 
198 ;  29  Am.  Dec.  511 ;  Gambril  v.  Doe,  8  Blackf .  140 ;  44  Am.  Dec.  760 ; 
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§  865.  Commimity  property — In  wliat  States  exists.  —  It  may 
be  proper  iu  this  jilace  to  note  some  of  the  rules  governing  com- 
munity property.  At  common  law  the  husband  and  wife  did 
not  by  virtue  of  that  relation  hold  property  in  joint  ownership. 
We  shall  not  stop  here  to  consider  the  property  rights  of  husband 
and  wife  as  they  existal  at  common  law,  but  pass  to  the  consider- 
ation of  what,  in  some  of  the  States  of  the  Union,  is  made  by  statu- 
tory provisions,  community  property.  The  statutes  of  California 
may  be  selected  as  an  example.  In  that  State,  the  Code  provides : 
"All  property  of  the  wife,  owned  by  her  before  marriage,  and 
that  acquired  afterwards  by  gift,  bequest,  devise,  or  descent,  with 
the  rents,  issues,  and  profits  thereof,  is  her  separate  property. 
The  wife  may  without  the  consent  of  her  husband  convey  her 
separate  property,"^  "All  property  owned  by  the  husband 
before  marriage,  and  that  acquired  afterwards  by  gift,  bequest, 
devise,  or  descent,  with  the  rents,  issues,  and  profits  thereof,  is  his 
separate  property."^  "All  other  property  acquired  after  mar- 
riage, by  either  husband  or  wife,  or  both,  is  community  prop- 
erty." ^  In  other  States,  where  earnings  subsequent  to  marriage 
are  made  community  property,  similar  statutes  exist.  Iu  Texas, 
it  is  provided :  "  All  the  effects  which  both  husband  and  wife 
reciprocally  possess  at  the  time  of  the  marriage  may  be  dissolved. 


Slosson  V.  Lynch,  43  Barb.  147;  Swiney  v.  Swiney,  14  Lea  (Teun.)  316; 
Close  V.  Burlington,  Cedar  Rapids  etc.  Ry.  Co.  64  Iowa,  149  ;  "Wallace  v. 
Miller,  52  Cal.  665 ;  Montgomery  v.  Sturdivant,  41  Cal.  290 ;  Talbert,  v. 
Hopper,  42  Cal.  397 ;  Vance  v.  Peiia,  33  Cal.  631 ;  Statford  v.  Lick,  10  Cal.  12 ; 
Chapman  v.  Excelsior  Canal  Co.  17  Cal.  231 ;  Stanway  v.  Rubio,  51  Cal.  41 ; 
Peaks  V.  Blethen,  77  Me.  510 ;  Adams  v.  Marshall,  133  Mass.  228  ;  52  Am. 
Rep.  271 ;  Kemp  v.  Bradford,  61  Md.  330 ;  Pugh  v.  Mays,  60  Tex.  191 ; 
Warner  v.  Sandusky,  Mansfield  etc.  R.  R.  Co.  39  Ohio  St.  70 ;  Hummel- 
man  V.  Mounts,  87  Ind.  178 ;  Weir  v.  Simmons,  55  Wis.  637 ;  Maker  v. 
Maker,  74  Me.  104.  See,  also,  Arnold  v.  Hymer,  2  McCrary  C.  C.  631 ; 
Cannon  v.  Barry,  59  Miss.  289 ;  Stewart  v.  Gage,  59  Miss.  558 ;  Bailey  v. 
WilUs,  56  Tex.  212 ;  Little  v.  Allen,  56  Tex.  133 ;  Lunt  v.  Lunt,  71  Me.  377 ; 
Powers  V.  Patten,  71  Me.  583 ;  Bronson  v.  Lane,  91  Pa.  St.  153 ;  Tififc  v.  Buf- 
falo, 82  N.  Y,  204 ;  Blair  v.  Osborne,  84  N.  C.  417 ;  Jeffrey  v.  Hursh,  42 
Mich.  563 ;  Look  v.  Kenney,  128  Mass.  284 ;  Eysaman  v.  Eysaman,  24  Hun, 
430 ;  HinklG  v.  Hinkie,  69  Ind.  134 ;  Atkinson  v.  Dixon,  70  Mo.  381 ;  Gil- 
key  V.  Shepard,  51  Vt.  546 ;  Bouknight  v.  Epting,  11  S.  C.  71 ;  Rankin  v. 
Warner,  2  Lea  (Tenu.)  301 ;  Newman  v.  Ashe,  9  Baxt.  (Tenn.)  380. 

1  Civil  Code  Cal.  §  162. 

«  Civil  Code  Cal.  ?  163. 

•  Civil  Code  CoA.  1 164. 
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and  shall  be  regarded  as  common  effects  or  gains,  unless  the  contrary- 
be  satisfactorily  proved."^  "All  property,  both  real  and  per- 
sonal, of  the  husband,  owned  or  claimed  by  him  before  marriage, 
and  that  acquired  afterwards  by  gift,  devise,  or  descent,  as  also 
the  increase  of  lands,  or  slaves  thus  acquired,  shall  be  his  separate 
property.  All  property,  both  real  and  personal,  of  the  wife 
owned  or  claimed  by  her  before  marriage,  and  that  acquired  by 
gift,  devise,  or  descent,  as  also  the  increase  of  all  lands  thus 
acquired,  shall  be  the  separate  property  of  the  wife."^  "All 
property  acquired  by  either  husband  or  wife  during  the  marriage, 
except  that  which  is  acquired  in  the  manner  specified  in  the  pre- 
ceding section,  is  common  property."^  Statutes  to  the  same 
effect  exist  in  the  States  of  Louisiana  and  Nevada,  and  in 
Idaho,  Arizona,  and  Washington  Territories.'* 

§  866.  The  civil  law. — The  rule  as  to  the  property  rights 
of  husband  and  wife  in  the  civil  law,  is  thus  stated  by  Mr. 
Burge:  "There  is  a  marked  distinction  between  the  civil  law 
and  other  systems  of  jurisprudence  in  the  civil  rights  and  capac- 
ities of  the  husband  and  wife.  It  does  not  recognize  in  the  hus- 
band and  wife  that  union  of  persons,  by  which  the  rights  of  the 
wife  were  incorporated  and  consolidated  during  the  coverture 

>  Paschal's  Tex.  Dig.  art.  4638. 

*  Paschal's  Tex.  Dig.  art.  4&41. 
»  PaschaPs  Tex.  Dig.  art.  4642. 

*  Louisiana  Civil  Code,  §  2371 ;  Comp.  Laws  of  Nevada,  p.  56,  §?  151, 152 ; 
Comp.  Laws  of  Arizona,  ed.  1877,  p.  328,  gg  1967-1969 ;  Laws  of  Idaho,  Session 
1866-67,  p.  65,  g^  1,  2;  Code  of  Washington  Ty.  ed.  18S1,  §?  2400-2411.  See 
generally  on  the  question  of  community  property.  Rich  v.  Tubbs,  41  Cal. 
34  ;  Le  Blanc  v.  Le  Blanc,  20  La.  An.  207 ;  Dunham  v.  Chatham,  21  Tex.  247 ; 
Brown  v.  Cobbs,  10  La.  181 ;  Rice  v.  Rice,  21  Tex.  66 ;  Hughey  v.  Barrow, 
4  La.  An.  249 ;  Comeau  v.  Fontenot,  19  La.  407 ;  Menchaca  v.  Field,  62  Tex. 
135 ;  Cannon  v.  Murphy,  31  Tex.  407  ;  Pancoast  v.  Pancoast,  57  Tex.  1320  ; 
Porter  v.  Chronister,  58  Tex.  53  ;  Simeon  v.  Perrodin,  35  La.  An.  931 ;  Lake 
V.  Lake,  52  Cal.  428 ;  Sexton  v.  McGill,  2  La.  An.  190 ;  Morris  v.  Covington, 
2  La.  An.  259 ;  Lawson  v.  Ripley,  17  La.  251 ;  Denegre  v.  Denegre,  30  La. 
An.pt.  1,  275;  Lewis  w.  Lewis,  IS  Cal.  659;  Howard  v.  York,  20  Tex.  670; 
George  v.  Ransom,  15  Cal.  323 ;  76  Am.  Dec.  490 ;  De  Blane  v.  Lynch,  23 
Tex.  28 ;  Cartwright  v.  Cartwright,  18  Tex.  296 ;  Spear  v.  Ward,  20  Tex.  674 ; 
Forbes  v.  Dunham,  24  Tex.  611 ;  Bateman  v.  Bateman,  25  Tex.  270 ;  Bonner 
V.  Gill,  5  La.  An.  630  ;  Ducrest  v.  Bijeau,  8  Martin  N.  S.  198 ;  Love  v.  Rob- 
ertson, 6  Tex.  6 ;  56  Am  Dec.  41 ;  Pearce  v.  Jackson,  61  Tex.  642 ;  Johnson 
V.  Burford,  39  Tex.  242;  Claiborne  v.  Tanner,  18  Tex.  72;  McAllister  v, 
Farley,  39  Tex.  552. 
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with  those  of  the  husband.  It  does  not,  therefore,  subject  her 
to  those  civil  disabilities  which  must  have  resulted  from  that 
union.  The  husband  and  wife  are  regarded  as  distinct  persons, 
with  separate  rights,  and  capable  of  holding  distinct  and  separate 
estates.  The  wife  was  alone  responsible  for  and  might  be  sued, 
and  was  competent  to  sue  on  her  own  contracts  and  engage- 
ments, and  the  husband  could  not  subject  her  or  her  property 
to  any  liability  for  his  debts  or  engagements.  The  communio 
bonorum,  which  is  to  be  found  in  so  many  systems  of  jurispru- 
dence, might  have  been  part  of  the  Roman  law  at  an  earlier 
period  of  its  history,  but  it  had  long  before  the  compilation 
of  the  digest  fallen  into  disuse.  The  parties  might,  by  their 
nuptial  agreement,  adopt  it,  but  it  had  then  ceased  to  be  a  pro- 
vision of  the  law.  The  peculiarities  of  the  civil  law  in  these 
respects,  may  be  referred  to  the  disuse  into  which  the  formal 
rites  of  marriage,  pa-  confarreationem  et  coemptionem,  had  fallen. 
Marriages  celebrated  according  to  those  rites,  gave  to  the  husband 
and  wife  a  community  of  interest  in  the  property  of  each  other. 
By  the  marriage  per  coemptionem,  the  husband  was  considered  to 
have  purchased  his  wife.  She  ceased  to  be  under  her  parental 
power,  and  became  subject  to  the  power  of  her  husband.  All 
her  property  belonged  to  him,  and  she  succeeded  to  it  on  his 
death.  Long  before  the  reign  of  Justinian,  marriages  per  usum, 
that  is  by  cohabitation  as  man  and  wife,  had  superseded  the 
more  formal  marriages.  The  marriage  per  usum  did  not  alter 
the  status  of  the  female,  nor  subject  her  to  the  marital  power, 
but  she  still  remained  under  that  of  her  father."  *  The  dos  was 
the  property  brought  by  the  wife  at  the  marriage,  contributed 
either  by  herself,  or  by  some  other  person  for  her  benefit.  The 
husband  contributed  Jiis  donatio  propter  nuptias,  or  antldos,  but 
in  all  other  property  they  each  retained  the  same  rights  as  they 
would  have  if  unmarried,'^  "  The  husband  acquires  a  dominium 
in  the  dotal  property,  which  is  determinable  on  the  dissolution 
of  the  marriage,  unless  he  has  become  the  purchaser  of  it  at  an 
estimated  value.  In  that  case,  although  it  is  not  determinable, 
it  is  competent  for  the  wife,  if  he  be  insolvent,  to  recover  so 
much  of  the  dotal  property  as  still  remains  in  his  possession. 

1  1  Burge,  Colonial  and  Foreign  Laws,  263,  264. 
*  1  Burge,  Colonial  and  Foreign  Laws,  264. 
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The  husband,  lu  respect  of  his  dominium,  may  recover  in  his 
own  name  any  part  of  it  which  is  withheld.  He  may  even  insti- 
tute an  action  against  his  wife,  if  she  has  withdrawn  any  part 
of  it.  He  has  the  adminstration  and  management  of  the  dotal 
property,  and  receives  for  his  own  use  its  annual  fruits,  rents, 
and  j)rofits,  in  consideration  of  which  he  sustains  the  expenses 
incident  to  the  marriage.  If  a  debt  owing  by  him  to  his  wife 
be  the  subject  of  dos,  he  is  not  chargeable  with  interest  on  it 
during  the  coverture.  He  has  the  power  of  alienating  such  part 
of  the  dotal  property  as  is  personal,  but  he  cannot,  even  with 
her  consent,  alienate  or  subject  to  any  charge  or  encumbrance 
any  part  of  it  which  is  immovable  or  real,  unless  he  had  become 
the  purchaser  of  it  at  an  estimated  price.  An  alienation  or  a 
charge  on  the  dotal  immovable  property  is,  ipso  jure,  void. 
But  it  may  be  sustained,  if  the  wife  has  for  two  years  after  the 
alienation  consented  to  it,  or  the  price  for  which  it  has  been 
sold  has  been  invested  in  the  purchase  of  real  property,  or 
equally  advantageous."  ^ 

§  867.  In  other  countries. — According  to  the  Code  Napoleon, 
the  community  is  composed  actively:  "1st.  Of  all  the  mov- 
able property  which  the  married  parties  possessed  at  the  time  of 
the  celebration  of  the  marriage,  together  with  all  movable  prop- 
erty which  falls  to  them  during  the  marriage  by  title  of  succes- 
sion, or  even  of  donation,  if  the  donor  have  not  expressed 
himself  to  the  contrary.  2d.  Of  all  the  fruits,  revenues,  interests, 
and  arrears,  of  what  nature  soever  they  may  be,  fallen  due  or 
received  during  the  marriage,  and  arising  from  property  which 
belonged  to  the  married  persons  at  the  time  of  the  celebration,  or 
from  such  as  have  fallen  to  them  during  the  marriage  by  any  title 
whatsoever.  3d.  Of  all  the  immovables  which  are  acquired 
during  the  marriage."^  "Every  immovable  is  reputed  to  have 
been  acquired  in  community,  unless  it  be  proved  that  one  of  the 
married  parties  had  the  property  or  legal  possession  thereof  at  a 
period  anterior  to  the  marriage,  or  that  it  has  fallen  to  such  party 
since,  by  title  of  succession  or  donation."  ^     "  The  immovables 

*  1  Burge,  Colonial  and  Foreign  Laws, '269,  270. 
'  Code  Napoleon,  Richards'  Translation,  §  1401. 
»  Code  Napoleon,  g  li02. 
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which  married  persons  possess  on  the  day  of  the  celebration  of 
the  marriage,  or  which  fall  to  them  during  its  continuance  by 
title  of  succession,  do  not  enter  into  community.  Nevertheless, 
if  one  of  the  married  persons  have  acquired  an  immovable 
subsequently  to  the  contract  of  marriage  containing  condition 
of  community,  but  before  the  celebration  of  the  marriage,  the 
immovable  acquired  in  such  interval  shall  enter  into  community, 
unless  the  acquisition  have  been  made  in  the  execution  of  some 
article  of  marriage ;  in  which  case  it  shall  be  regulated  according 
to  the  agreement."  ^  "  Donations  of  immovables  which  are  made 
during  marriage  to  one  only  of  the  married  parties,  do  not  fall 
into  community,  but  belong  to  the  donee  only,  unless  the  dona- 
tion expressly  declare  that  the  thing  given  shall  belong  to  both 
in  community."^  "An  immovable,  abandoned  or  ceded  by  the 
father,  mother,  or  other  ancestor  to  one  of  the  two  married  parties, 
either  to  satisfy  what  shall  be  owing  to  such  party,  or  on  condi- 
tion of  paying  debts  due  from  the  donor  to  strangers,  does  not 
enter  into  community,  saving  compensation  or  indemnity."' 
"An  immovable  acquired  during  marriage,  by  title  of  exchange 
for  an  immovable  belonging  to  one  of  the  two  married  parties, 
does  not  enter  into  community,  but  is  substituted  instead  and  in 
place  of  that  which  was  alienated,  saving  recompense  if  there  be 
any  diflference  of  value."  ^  The  civil  law  with  modifications 
also  prevails  in  Holland  and  in  Spain.'' 

^  Code  Napoleon,  §  1404. 

»  Code  Napoleon,  §  1405. 

»  Code  Napoleon,  §  1406. 

*  Code  Napoleon,  §  1407.  See  Code  of  Lower  Canada,  ??  1268, 1269, 1270, 
1384.  The  community  is  composed  passively :  "  1st.  Of  all  personal  debts 
which  the  married  parties  were  encumbered  on  the  day  of  the  celebration 
of  their  marriage,  or  with  which  those  successions  were  charged,  which 
fell  to  them  during  the  marriage,  saving  compensation  for  those  relating 
to  immovables  proper  to  one  or  the  other  of  the  married  parties.  2d.  Of 
debts,  as  well  in  capital  sums  as  in  arrears  or  interest,  contracted  by  the 
husband  during  the  community,  or  by  the  wife  with  her  husband 's  con- 
sent, saving  compensation  in  cases  where  there  is  ground  for  it.  3d.  Of 
those  arrears  and  interest  only  of  rents  or  debts  due  to  others  which  are 
personal  to  the  two  married  parties.  4th.  Of  usufructuary  repairs  of 
immovables  which  do  not  enter  into  community.  5th.  Of  alimony  of 
married  persons,  of  the  education  and  maintenance  of  children,  and 
of  every  other  charge  of  marriage." 

5  M . .  Burge  says  concerning  the  law  of  Holland :  "  The  provisions  of 
tho  civil  law,  which  establish  the  dos  and  antidos,  and  allow  the  husband 
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§  868.  Presumption  of  community  property. — It  may  be 
observed  iu  considering  the  effect  given  to  these  statutes,  that 
all  property  acquired  by  either  party  after  marriage  is  pre- 
sumed to  be  community  property.  "  Property  acquired  by  pur- 
chase during  coverture,  by  either  party,  is  presumed  to  be 
community  property,  whether  the  consideration  was  services 
rendered  or  money  paid  by  either  party."  ^     So,  therefore,  a  party 

and  wife  to  retain  the  separate  and  absolute  ownership  of  the  rest  of  their 
property,  might  be  adopted  by  parties  in  their  nuptial  contracts,  but  they 
formed  no  part  of  the  law  of  Holland.  The  property  of  the  husband  and 
wife,  and  their  rights  and  interests,  stante  matrimomo,  are  subject  either 
to  the  disposition  which  they  have  themselves  made  by  contract  on  their 

marriage,  or  to  that  which  the  law  makes By  the  law  of  Holland, 

the  communio  bonorum  took  place  as  the  immediate  consequence  of  mar- 
riage, and  commenced  from  the  moment  of  its  celebration,  either  in  facie 
cccZ&siae,  or  before  the  magistrate.  But  according  to  some  Codes,  the  title 
to  it  was  not  complete,  unless  there  had  been  an  ingressus  thori,  whilst 
others  required  that  there  should  have  been  annua  cohabitatio  et  convictus. 
The  communio  bonorum  prevails,  unless  the  husband  and  wife  have, 
by  an  ante-nuptial  contract,  excluded  it.  They  may  exclude  it  wholly  or 
in  part.  Thus,  the  communio  quesiuum  may  be  retained,  and  the  other 
excluded.  The  exclusion  may  be  made  in  express  terms,  or  implied 
from  the  dispositions  which  are  contained  in  the  ante-nuptial  contract." 
Colonial  and  Foreign  Laws,  vol.  1,  pp.  276,  278. 

Concerning  the  law  of  Spain,  Mr.  Burge  says  :  "The  law  of  Spain  does 
not  recognize  the  general  communio  bonorum,  which  prevailed  in  Holland, 
but  admits  only  the  communio  questuum.  The  latter  is  constituted  between 
the  husband  and  wife  as  the  legal  and  necessary  effect  of  their  marriage. 
The  property  of  which  it  consists  is  termed  ganancial,  Bienes  gananciales. 
....  The  community  silently  and  imperceptibly  acquired  a  place  among 
the  usages  of  Spain.  It  was  first  recognized  in  El  Fuero  Juzgo.  The 
property  of  which  it  is  formed  belongs  an  common  to  the  two  consorts, 
and  on  the  dissolution  of  the  marriage,  is  devisable  between  them  in  equal 
shares.  It  is  confined  to  their  future  acquisitions,  durante  el  matrimonio. 
The  property  belonging  to  either  at  the  time  of  the  marriage,  by  whatever 
title  it  was  acquired,  patrimonium  et  capitale,  forms  no  part  of  it.  But  its 
fructus,  or  rents  and  profits,  are  included  iu  it,  and  are  therefore  ganancial. 
The  acquisitions  during  the  marriage  by  a  common  title,  whether  it  be 
lucrative  or  onerous,  will  form  part  of  the  community.  Thus,  a  donation 
made  to  both  consorts  will  be  ganancial,  but  a  donation  made  to  either, 
although  it  be  made  to  the  wife  by  the  husband's  relations,  or  to  the 
husband  by  the  wife's  relations,  will  be  the  separate  and  exclusive  prop- 
erty of  such  donee,  and  form  no  part  of  the  community.  The  title  under 
which  property  acquired  by  the  one  consort  can  become  ganancial  must 
be  that  which  is  onerous.  An  estate,  therefore,  which  was  purchased  by 
either  consort  will  be  ganancial.  All  property  is  prima  facie  presumed 
to  be  ganancial  which  is  not  proved  to  be  proprium  or  patrimonium.** 
Colonial  and  Foreign  Laws,  vol.  1,  pp.  418,  419. 

»  Chapman  v.  Allen,  15  Tex.  278,  283. 
U,  Deeds. — 11. 
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who  asserts  that  property  acquired  during  the  life  of  the  wife,  or 
with  funds  in  his  hands  at  the  time  of  her  death,  is  his  separate 
property,  has  the  burdeu  of  proof.^  Mr.  Justice  Field,  in 
a  case  in  California,  speaking  of  the  law  of  California  as 
regards  community  property,  said :  "  These  provisions  are  bor- 
rowed from  the  Spanish  law,  and  there  is  hardly  any  anal- 
ogy between  them  and  the  doctrine  of  the  common  law  in 
respect  to  the  rights  of  property  consequent  upon  marriage. 
The  statute  proceeds  upon  the  theory  that  the  marriage,  in  respect 
to  property  acquired  during  its  existence,  is  a  community  of 
wdiich  each  spouse  is  a  member,  equally  contributing  by  his  or  her 
industry  to  its  prosperity,  and  possessing  an  equal  right  to  suc- 
ceed to  the  property  after  dissolution,  in  case  of  surviving  the 
other.  To  the  community  all  acquisitions  by  either,  whether  made 
jointly  or  separately,  belong.  No  form  of  transfer  or  mere  intent 
of  parties  can  overcome  this  positive  rule  of  law.  All  property 
is  common  property,  except  that  owned  previous  to  marriage,  or 
subsequently  acquired  in  a  particular  way.  The  presumption, 
therefore,  attending  the  possession  of  property  by  either,  is  that 
it  belongs  to  the  community;  exceptions  to  the  rule  must  be 

proved This  invariable  presumption  which  attends  the 

possession  of  property  by  either  spouse  during  the  existence  of  the 
community,  can  only  be  overcome  by  clear  and  certain  proof  that 
it  was  owned  by  the  claimant  before  marriage,  or  acquired  after- 
wards in  one  of  the  particular  ways  specified  in  the  statute,  or 
that  it  is  property  taken  in  exchange  for,  or  in  the  investment,  or 
as  the  price  of  property  so  originally  owned  or  acquired.  The 
burden  of  proof  must  rest  with  the  claimant  of  the  separate  estate. 
Any  other  rule  would  lead  to  infinite  embarrassment,  confusion, 
and  fraud.  In  vain  would  creditors  or  purchasers  attemj)t  to 
show  that  the  particular  property  seized,  or  bought,  was  not 
owned  by  the  claimant  before  marriage,  and  was  not  acquired  by 
gift,  bequest,  devise,  or  descent,  or  was  not  such  property  under  a 
new  form  consequent  upon  some  exchange,  sale,  or  investment. 
In  vain  would  they  essay  to  trace  through  its  various  changes, 
the  disposition  of  any  separate  estate  of  the  wife,  so  as  to  exclude 
any  blending  of  it  with  the  particular  property  which  might  be 

1  Osbom  r.  Osbom,  62  Tex.  495, 
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the  subject  of  consideration.'^  ^  Where  a  husband  after  marriage 
purchases  land  with  his  separate  funds,  he  may  take  the  convey- 
ance in.  the  name  of  his  minor  children  by  a  former  wife,  and 
such  action  cannot  be  considered  to  be  a  fraud  upon  the  rights  of 
the  wife.^  But  if  during  the  existence  of  the  marriage  relation, 
the  husband  erects  a  building  on  such  land,  the  presumption 
that  the  community  property  was  invested  in  this  form  cannot 
be  repelled  by  lose  and  unsatisfactory  evidence.' 

§  869.  Grants  from  the  govemment — Rule  in  Texas. — Prop- 
erty acquired  by  one  party  from  the  government,  under  a  grant 
or  a  donation,  is  considered,  in  Texas,  to  be  community  property.'* 

1  In  Meyer  v.  Kinzer,  12  Cal.  247,  251. 

2  Smith  V.  Smith,  12  Cal.  216 ;  73  Am.  Dee.  533. 

5  Smith  V.  Ward,  12  Cal.  216.  See,  also,  Schuler  v.  Savings  and  Loan 
Society,  Gi  Cal.  398 ;  Althol  v.  Conheim,  38  Cal.  230 ;  Barbour  w.  Fairchild,  6 
L.  C.  Rep.  113 ;  City  Insurance  Co,  v.  Steamboat  Lizzie  Simmons,  19 
La.  An.  249  ;  Schmeltz  v.  Garey,  49  Tex.  49 ;  Planchett's  Succession,  29  La. 
An.  520  ;  Bouligny  v.  Fortier,  16  La.  An.  213 ;  Provost  v.  Delahoussaye,  5 
La.  An.  610  ;  Chapman  v.  Alden,  15  Tex.  278 ;  Sulstrang  v.  Belts,  24  La.  An. 
235;  Block  v.  Melville,  22  La.  An.  149;  Tally?).  Heffner,  29  La.  An.  583; 
Huston  V.  Curl,  8  Tex,  242 ;  58  Am.  Dec.  110 ;  Cooke  v.  Bremond,  27  Tex. 
457 ;  Zorn  v.  Tarver,  45  Tex,  419 ;  Love  v.  Robertson,  7  Tex.  11 ;  54  Am.  Dec. 
41 ;  Mitchell  v.  Marr,  26  Tex.  331 ;  Higgins  v.  Johnson,  20  Tex,  394 ;  Suc- 
cession of  Wade,  21  La,  An.  347 ;  Smalley  v.  Lawrence,  9  Rob.  (La.)  214; 
Ford  V.  Ford,  1  La.  201 ;  Fisher  v.  Gordy,  2  La,  An,  763,  In  Ford  v.  Ford, 
1  La.  201,  the  court  said:  "The  principles  laid  down  in  the  last  article  of 
the  Code  cited,  creates  a  legal  presumption  that  property  acquired  during 
marriage  by  purchase,  whether  the  acquisition  be  made  in  the  joint  names 
of  husband  and  wife,  or  in  the  names  of  either  separately,  must  be  consid- 
ered as  common  property,  which  can  be  defeated  only  by  certain  and  pos- 
itive evidence  that  it  was  acquired  by  the  separate  funds  of  one  of  the 
parties." 

*  Yates  V.  Houston,  3  Tex.  433.  In  this  case  the  court  in  considering  this 
question  said  :  "It  would  seem  that  where  the  government  requires,  by 
public  order,  a  sum  of  money  so  considerable  in  amount  to  be  paid  before 
the  issue  of  *he  title,  and  as  an  indispensable  condition  to  its  delivery, 
that  the  grant  could  not  be  regarded  as  a  pure  donation.  Nor  can  it  be 
regarded  as  bought  with  the  separate  funds  of  the  husband.  There  is  no 
provision  of  law  which  requires  or  authorizes  the  separate  property  of  the 
head  of  the  family  to  be  expended  for  this  purpose ;  and  where  tliere  is  no 
showing  to  the  contrary,  the  presumption  always  is,  that  the  advances 
proceed  from  the  funds  of  the  community,  and  purchases  are  made  for  its 
benefit  and  augmentation.  The  fact  that  the  grant  was  made  to  the  head 
of  the  family  is  an  immaterial  circumstance,  provided  it  was  founded  on 
considerations,  which  impress  upon  it  the  character  of  a  purchase,  or  of 
property  acquired  by  onerous  title.    The  head  right  grants  under  the  State 
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In  a  late  case  iu  that  State,  Mr.  Justice  Bonner  said :   "  The 
policy  of  Texas  has  ever  been  to  induce  by  grants  of  land  both 


colonization  laws,  in  which  some  consideration  was  paid  for  the  land  itself, 
were  made  to  the  heads  of  families.  And  if,  by  law,  lands  were  expressly 
directed  to  be  sold  to  families,  to  a  greater  or  less  amount,  according  to  the 
merits  and  circumstances  of  the  applicants,  and  the  grants  were  made  in 
the  name  of  the  head  of  the  families,  it  could  not  be  contended  that  such 
lands  were  the  separate  property  of  the  husband.  Is  there  any  substantial 
difference  between  such  sales  and  this  grant,  where  the  title  was,  by  public 
authority,  directed  not  to  issue  until  after  the  fees  were  paid  ?  But,  on  tho 
second  ground,  wo  are  of  opinion  that  tho  grant  was  iu  consideration  of 
services  to  be  rendered,  and  should,  therefore,  be  regarded  as  a  jjortion  of 
the  ganancial  property  of  tho  marriage.  The  object  of  the  goverument  in 
the  law  of  colonization,  was  to  settle  the  vast  wilderness  of  a  remote  fi'ontier, 
with  a  reputable,  hardy,  and  industrious  population.  '  Agriculture,  indus- 
try, and  tho  arts,'  were  to  be  promoted,  and  to  accomplish  this,  grants  of 
a  large  amount  of  land  were  offered  to  emigrant  families,  but  not  gratui- 
tously ;  not  simply  on  the  ground  that  they  would  introduce  themselves 
into  the  country ;  but  that  they  should  cultivate  the  lands,  and  that  \\ithin 
two  years  from  the  date  of  the  concession.  The  inquiry  then  arises,  by 
whom  is  this  to  be  accomplished?  Are  we  to  suppose  that  the  husband 
is  the  sole  cultivator  ?  That  fields  are  to  be  opened,  and  lands  stoclied 
with  cattle,  without  the  assistance  of  his  partner,  and  the  expenditure  of 
their  joint  funds  ?  And,  in  fact,  it  seems  immaterial  whether  the  whole  of 
the  labor  and  money  be  bestowed  and  expended  by  the  husband  or  not, 
provided  such  was  the  necessary  condition  and  charge  by  which  title  could 
alone  be  originally  acquired,  or  subsequently  preserved.  By  the  principles 
of  the  law  then  existing,  the  results  of  the  labor  of  the  partners,  and  of 
each  one  of  them,  became  common  property.  It  is  of  no  consequence 
whether  one  contribute  more  than  the  other  to  the  acquisition,  or  wlietlier 
it  be  procured  by  the  labor  and  traffic  of  one  alone,  it  is  common  to 
both  by  virtue  of  the  subsisting  partnership,  through  which  their  acqui- 
sitions are  reciprocally  communicated.  The  position  is  fallacious  which 
assumes  that  the  land  is  already  granted,  and  that  the  labors  of  the  wife 
are  repaid  by  her  community  interest  in  the  value  of  the  improvements 
made,  or  cattle  pastured  on  the  laud.  If  tlie  land  can  be  retained  only  by 
services  to  be  rendered,  or  labors  performed,  by  both  of  the  partners,  or  by 
one,  and  the  profits  by  law  accrue  to  both,  it  would  be  inequitable  that 
the  labors  of  the  one  should  be  rewarded  by  the  land  and  half  of  the 
improvements,  and  that  of  the  other  by  only  laalf  of  the  latter.  To  this 
she  would  be  entitled  on  property  brought  by  the  husband  into  the  mar- 
riage as  his  separate  estate,  and  of  which  the  title  was  fully  vested  in  him, 
and  to  procure  or  preserve  which  no  expenditure  of  labor  or  money  is 
necessary ;  but  where  these  expenditures  and  services  can  alone  procure 
and  secure  the  title,  she  should  certainly  be  entitled  to  an  equal  share  of 
the  reward  bestowed.  These  grants  were,  in  fact,  dearly  purchased  by  the 
unparalleled  toils  and  sufl"erings  of  both  the  partners ;  and  the  fruits  of 
their  labors  under  a  system  of  laws  where  the  community  interests  are 
protected  with  such  zealous  vigilance  should  be  equally  distributed.  It 
cannot  be  said,  that  if  the  land  be  not  appropriated  exclusively  to  the 
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married  and  single  men  to  immigrate  and  become  citizens.  In 
consonance  with  the  objects  sought,  greater  inducements  liave 
been  held  out  to  the  former  class,  as  shown  by  the  increased 
amount  of  land  given.  Although  the  certificate  or  title,  under 
the  law,  issued  to  the  husband  as  the  head  of  the  family,  yet  in 
consideratioii  of  the  joint  toils,  privations,  and  dangers  under- 
gone by  the  wife  also,  it  has  been  repeatedly  decided  by  this 
court  that  under  our  system  it  would  constitute  community 
property  of  the  husband  and  wife,  one  half  of  which  charged 
with  the  debts  of  the  community  would,  on  the  death  of  the 
wife,  descend  to  her  children."^  But  it  has  been  held  in  that 
State  that  where  the  land  was  selected  by  the  husband  prior  to  the 
death  of  the  wife,  but  the  title  was  not  extended  to  him  until  after 
her  death,  the  land  did  not  become  community  property.^  In 
Texas,  the  true  test  to  be  derived  from  the  authorities  is  said  to 
be:  "1st.  Did  the  surviving  husband  receive  the  grant  by 
reason  of  such  immigration,  settlement,  residence,  etc.,  on  his 
own  part,  as  would  under  the  law  entitle  him  to  it,  independ- 
ently of  the  right  based  upon  his  status  as  a  married  man  at  the 
date  of  the  death  of  his  wife?  If  so,  it  was  his  sejDarate  prop- 
erty. 2d.  Was  the  increased  quantity  over  to  that  which  a 
single  man  not  the  head  of  a  family  was  entitled,  given  to  the 
surviving  husband  by  reason  of  the  fact  that  at  the  date  of  the 
death  of  the  wife,  he  was  then  a  married  man?  If  so,  it  was 
the  community  property  of  the  husband  and  the  deceased  wife, 

husband,  each  member  of  the  family  is  as  much  entitled  to  a  distributive 
share  as  the  wife,  inasmuch  as  the  services  of  the  whole  are  rendered  to 
secure  the  title.  This  is  answered  by  the  consideration  that  under  the 
laws,  the  services  of  the  family  are  always  to  be  rendered  for  the  benefit 
of  the  community,  and  not  for  its  individual  members,  especially  those  in 
a  subordinate  relation.  The  law  was  framed  to  secure  the  migration  of 
women  as  well  as  men.  Their  presence  was  indispensable  to  the  domestic 
happiness  of  individuals,  and  to  the  order,  welfare,  and  continued  existence 
and  prosperity  of  the  colony.  It  cannot  be  supposed  that  a  legislator, 
under  the  Spanish  system,  would  intend  that  in  a  grant  to  be  made  to  a 
family,  consisting  of  a  husband,  wife,  and  children,  and  this  on  onerous 
conditions,  that  the  rights  of  the  wife,  as  partner  in  the  conjugal  society, 
should  be  disregarded.  The  presumptions  of  law  strongly  favor  the  rights 
of  the  community,  and  they  should  have  their  due  force  where  the  law  is 
not  too  clear  to  exclude  their  operation." 

^  Hodge  V.  Donald,  55  Tex.  344.  And  see  Wilkinson  v.  Wilkinson,  20 
Tex.  242. 

"  Webb  V.  Webb,  15  Tex.  274. 
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her  half  interest  in  which,  subject  to  the  debts  of  the  community, 
would  descend  to  her  children."* 

§  870.  In  California  and  Louisiana. — In  California,  the  rule 
prevailing  in  Texas  on  the  point  considered  in  the  previous  sec- 
tion is  disapproved.  Referring  to  an  early  case  in  Texas,  cited 
in  the  preceding  section,^  the  Supreme  Court  of  California  said : 
"The  error,  as  we  conceive  of  this  decision,  consists  in  regarding 
the  fees  paid  to  the  officers,  and  the  services  rendered  in  settling 
upon  the  land,  as  constituting  a  valuable  consideration  in  the 
nature  of  a  price  to  the  government.  The  fees  incurred  in  mak- 
ing the  survey,  and  in  issuing  the  title  papers,  were  altogether 
incidental  to  the  grant  and  formed  no  part  of  its  consideration, 
and  the  services  rendered  in  tlie  settlement  were  directly  for  the 
benefit  of  the  grantee,  and  only  collaterally  and  remotely  for  the 
benefit  of  the  government.  Agricultural  lands  solicited  under 
the  colonization  laws  were  supposed  to  be  for  use  and  cultivation 
by  the  petitioner,  and  the  grant  to  him  was  only  subject  to  their 
appropriation  to  that  end.  Such  limitation  could  not  aifect  the 
character  of  the  grant  as  a  donation,  and  convert  it  into  a  pur- 
chase. The  government,  in  fact,  said  to  the  petitioner,  if  you 
"want  the  lands  for  use  and  cultivation,  you  may  have  them  for 
that  purpose;  in  other  words,  we  will  give  them  to  you  if  you 
will  use  them.  Conditions  which  require  the  performance  of 
services  are  not  onerous  in  the  sense  of  the  Spanish  law,  so  as 
to  convert  the  transaction  into  one  of  contract,  when  they  are 
rendered  by  the  grantee  for  his  own  benefit ;  they  are  only  so 
when  rendered  for  the  benefit  of  the  grantor,  or  parties  other  than 
the  grantee.  They  do  not  difier  in  that  respect  from  the  pay- 
ment of  money,  Avhich  it  would  be  absurd  to  say  could  be  made 
by  the  grantee  to  himself."^     In  Louisiana,  the  court  in  speak- 

1  Hodge  V.  Donald,  55  Tex.  344,  850. 

*  Yates  V.  Houston,  3  Tex,  433. 

'  In  Noe  V.  Card,  14  Cal.  57G,  600.  On  a  petition  for  rehearing  Mr.  Chief 
Justice  Field  said  (p.  610)  :  "Under  all  systems,  donations  are  of  three 
classes — pure,  remuneratory,  and  conditional.  They  are  pure  when  made 
•without  condition  in  the  exercise  of  a  spirit  of  liberality  as  charities.  They 
are  remuneratory  when  required  by  no  legal  obligation,  but  are  made  from 
a  regard  for  services  rendered.  Such  were  pensions ;  such  was  the  char- 
acter of  the  grants  of  land  made  in  many  Instances  to  oflficers  of  the  Revolu- 
tion.   They  are  conditional  when  accompanied  with  provisions,  intended 
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ing  of  these  grants  observed :  "  It  was,  however,  said  that  the 
object  in  making  these  grants  was  to  encourage  the  settlement  of 
the  country ;  and  that  to  carry  that  object  into  effect  it  was  neces- 
sary the  lands  should  be  considered  as  given  to  both  husband  and 
wife.  To  this  it  might  be  answered,  and  with  great  force,  that 
if  the  government  were  of  that  opinion,  it  is  strange  they  did 
not  at  once  say  so,  and  by  making  the  concession  in  the  name  of 
both,  place  the  matter  beyond  doubt ;  and  not  by  granting  it  to 
one  of  the  spouses,  leave  it  to  the  operation  of  a  positive  law 
which  repelled  the  idea.  But  if  we  could  enter  into  political 
considerations,  in  order  to  ascertain  whether  they  could  repeal 
statutes,  we  would  in  this  case  be  led  to  the  examination  of  a 
nice  and  refined  question  of  policy,  in  relation  to  the  effect  on 
national  prosperity,  of  giving  to  the  wife  a  distinct  interest  in 
the  property  acquired  during  marriage ;  one  on  which  men  would 
be  found  to  differ,  according  to  their  education  and  jjarticular 
modes  of  thinking.  Some  nations  whose  fate  has  been  as  pros- 
perous as  those  of  any  comnumity  with  whose  history  we  are 
acquainted,  proceed  on  an  entirely  opposite  principle,  and  act  on 
the  idea  that  domestic  felicity,  and  consequently  public  happiness, 
are  best  promoted  by  considering  the  acquisitions  made  during 
coverture  as  belonging  to  the  husband  alone.  It  is  true  the 
Spanish  law  viewed  this  matter  in  a  very  different  light,  but  the 
same  law  makes  a  positive  exception  in  respect  to  donations,  and 
the  political  consideration  is  surely  not  so  clear  as  to  authorize 
us  to  make  a  distinction  where  the  legislator  has  made  none.  On 
the  contrary,  it  may  be  as  readily  conceived  that  those  to  whose 

to  secure  the  purposes  for  which  they  are  made.  These  provisions  may 
often  impose  the  discharge  of  burdensome  and  expensive  duties  without 
changing  the  character  of  the  transactions.  Grants  of  land  for  institutions 
of  benevolence  or  instruction,  for  hospitals,  schools,  asylums,  and  the 
like,  are  generally  of  this  class.  Conditions  annexed  to  such  grants,  that 
the  institutions  shall  be  established,  only  operate  as  a  requirement,  that 
the  lands  shall  be  appropriated  for  the  purposes  for  which  they  are  granted. 
The  performance  of  the  condition  does  not  constitute  a  consideration  in  the 
nature  of  a  price,  thereby  converting  the  transactions  into  sales.  This  is 
so  obviously  true  as  to  require  no  argument  for  its  support.  The  counsel 
appears  to  be  impressed  with  a  conviction  that  the  annexation  of  conditicjns 
which  require  labor  or  expenditures,  necessarily  converts  grants  into  sales. 
That  such  is  the  effect  only  of  conditions,  the  performance  of  which  is  for 
the  benefit  of  the  grantors  or  persons  other  than  the  grantees,  we  think  we 
have  shown  in  the  opinion  already  rendered." 
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care  the  colonization  of  this  country  was  intrusted,  thought' 
strangers  might  be  invited  into  it,  and  settlements  formed  with 
as  much  facility  by  giving  all  the  land  to  the  husband,  as  by 
giving  it  to  the  husband,  wife,  and  children. '  The  father,  as  head 
of  the  family,  had  a  right  to  select  his  place  of  residence;  the 
wife  was  bound  to  follow  him.  It  was  natural  he  should  go  to 
the  place  where  the  most  advantages  were  conferred  on  him; 
where  he  knew  in  the  event  of  losing  his  life  from  the  perils 
and  sufferings  of  a  first  settlement,  that  the  objects  which  induced 
him  to  come  there  would  go  to  his  children ;  and  not  be  divided 
with  those  of  another  bed,  in  case  his  wife  survived  him  and 
married  another  man."^ 

§  871.  Land  purchased  by  earnings  of  wife. — Property  pur- 
chased with  money  earned  by  the  wife  during  marriage  is 
community  property  unless  it  appear  that  the  husband  intended 
to  give  the  wife  the  money  earned  by  her,  in  which  case  the  title 
taken  by  her  would  be  considered  a  gift.^  If  the  purchase  price 
for  a  conveyance  of  land  is  formed  of  money  due  for  services  as 
a  school  teacher  performed  by  the  wife,  the  property  will  be  pre- 
sumed to  belong  to  the  community.'  If  a  husband  execute  a 
deed  to  his  wife,  she  cannot,  as  against  a  purchaser  under  a 
prior  recorded  deed,  be  considered  a  hofia  fide  purchaser,  unless 
the  consideration  for  the  conveyance  was  paid  from  her  separate 
means.  If  the  consideration  paid  is  a  part  of  the  community 
property,  she  cannot,  as  she  has  paid  herself  no  valuable  con- 

*  Frique  v.  Hopkins,  4  Martin  N.  S.  212,  219.  In  Gayoso  de  Lemos  v. 
Garcia,  1  Martin  N.  S.  324, 333,  the  court  say :  "  The  title  of  the  plaintifls  is 
founded  on  a  grant  made  to  their  father  during  marriage,  and  it  has  been 
urged  that  the  land  thus  acquired  entered  into  and  made  a  part  of  the  com- 
munity subsisting  between  husband  and  wife.  Whatever  support  this 
argument  may  derive  from  the  practice  which  we  believe  has  prevailed  in 
some  parts  of  the  State  to  regard  lands  granted  by  the  sovereign  as  prop- 
erty common  to  both  spouses,  it  is  certain  that  it  is  not  only  unsupported 
by  authority,  but  that  the  law  most  positively  says  it  shall  not  be  common 
to  both  ;  but  that  it  shall  belong  exclusively  to  the  individual  to  whom  the 
king  grants  it."  See,  also,  Rouquier  v.  Rouquier,  5  Martin  N.  S.  98;  16 
Am.  Dec.  186 ;  Hughey  v.  Barrow,  4  La.  An.  250 ;  Wiikinson  v.  American 
Iron  Co.  20  Mo.  122. 

2  Johnson  v.  Burford,  39  Tex.  242 ;  Pendergast  v.  Cassidy,  8  La.  An.  96 ; 
Lake  v.  Lake,  4  West  C.  Rep.  174 ;  Isaacson  v.  Mentz,  33  La.  An.  595. 

*  Pearce  v.  Jackson,  61  Tex.  G42. 
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sideration,  be  deemed  an  innocent  purchaser,  the  deed  from  her 
husband  in  that  case  being  considered  as  a  gift.-'  The  rule  as  to 
determining  whether  land  purchased  with  money  earned  by  the 
wife  is  her  separate  property  or  not,  is  not  altered  by  the  fact  that 
the  husband  collected  the  money,  executed  the  deed  without  the 
wife's  knowledge,  for  the  purpose  of  reimbursing  her,  nor  by 
the  fact  that  as  between  themselves  he  considered  the  money  as 
the  separate  property  of  his  wife.^  The  husband  in  such  a  case 
cannot  act  as  the  agent  of  his  wife  to  contract  with  himself, 
without  the  exercise  by  the  wife  of  her  own  will.^ 

§  872.  Gift  to  husband  or  wife. — A  deed  of  the  community 
property  to  the  wife  by  the  husband,  made  when  he  is  free  from 
debts  and  liabilities,  transfers  the  title  to  her  as  her  separate 
estate.  The  transaction  is  a  gift,  and  the  property  conveyed 
will  not  be  liable  for  debts  contracted  by  him  after  the  execution 
of  the  deed.^  "Where  a  husband  purchases  land  with  funds 
belonging  to  the  community,  and  causes  the  deed  to  be  made 
out  in  the  name  of  his  wife  with  intent  that  she  shall  hold  the 
land  conveyed  as  her  separate  property,  the  transaction  is  a  gift 
from  the  husband  to  the  wife.^  The  same  effect  results  if  the 
consideration,  instead  of  money,  is  a  debt  due  from  the  grantor 
to  the  husband.^  The  general  rule  is  that  where  a  husband  has 
a  conveyance  of  land  made  to  his  wife,  he  intends  it  as  an 
advancement.  It  might  be  imagined  that  a  different  rule  would 
prevail  where  the  principles  relating  to  community  and  separate 
property  obtain.  One  of  the  reasons  advanced  in  favor  of  the 
rule  that  such  a  conveyance  became  an  advancement,  was  that 
the  wife  could  not  be  a  trustee  for  the  husband,  and  hence  there 
was  no  ground  for  the  operation  of  the  doctrine  of  resulting 
trusts.  In  a  case  in  Texas,  the  court,  in  considering  the  effect 
of  a  conveyance  to  the  wife,  said  the  principle  that  the  wife  could 
not  be  a  trustee  "  has  little  or  no  force  under  our  system  of  laws 
and  of  marital  rights.     The  right  of  the  wife,  under  our  laws,  to 

*  Pearce  v.  Jackson,  61  Tex.  642. 
2  Pearce  v.  Jackson,  61  Tex.  642. 
'  Pearce  v.  Jackson,  61  Tex.  642. 

*  Peck  V.  Brummagim,  31  Cal.  440. 

*  Read  v.  Rahm,  65  Cal.  313  ;  Higgins  v,  Higgins,  46  CaL  259. 
«  Read  v.  Rahm,  65  Cal.  643. 
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hold  property,  is  co-equal  with  that  of  the  husband ;  and  upon 
evidence  it  may  be  shown  that  property  in  the  name  of  one  is 
really  held  for  the  benefit  of  the  other.  It  is  very  true,  that  the 
wife  is  under  the  burthen,  or  as  the  law  intends,  under  the  pro- 
tection of  some  legal  disabilities,  even  with  reference  to  her 
separate  property;  but  these  have  reference  to  the  mode  of 
alienation,  and  not  to  any  claim  of  the  husband  over  such  prop- 
erty, Jure  uxoris,  for  he  has  none  except  that  of  management  and 
its  incidents.  At  all  events,  where  the  fundamental  principle  of 
the  marital  relation  is,  that  whatever  may  be  the  unity  of  persons 
there  is  no  unity  of  estates,  there  can  be  no  such  rule  as  that  the 
wife  cannot  be  a  trustee  for  the  husband  in  any  sense  which 
would  preclude  evidence  showing  that  although  property  is  in 
her  name,  it  was  intended  for  the  benefit  of  the  husband."^ 
The  court  then  proceeds  to  discuss  the  effect  of  such  a  convey- 
ance under  the  laws  of  that  State.  "The  rational  foundation 
for  the  presumption  of  the  wife  is,  that  the  purchase  is  intended 
as  a  provision  for  her;  and  this  presumption  will  hold  as  well 
under  our  system  as  where  the  rights  of  the  wife  are  not  so 
much  favored.  It  may,  and  would,  under  the  operation  of  our 
laws,  be  generally  more  easily  rebutted  than  it  would  be  where 
the  wife  has  no  interest  in  community  property,  and  a  very 
restricted  right  to  separate  estate.  The  necessity  for  a  provision 
would  not  so  often  exist  in  this  State  as  in  others,  where,  by 
operation  of  law,  the  great  proportion  of  the  wife's  property  is 
absorbed  by  the  husband.  But  the  necessity  might  and  would 
often  exist  in  fact.  The  property  of  the  wife  might  not  be 
large,  or  in  proportion  to  her  condition  and  situation  in  life; 
and  in  fact,  though  eminent  advantages  are  afforded  the  wife  by 
our  laws,  yet  her  condition  is  not  so  much  enlarged  as  to  repel 
the  presumption  of  benefit  from  a  purchase  made  by  a  husband 
in  her  name,  out  of  her  own  separate  funds.  The  legal  effect 
and  operation  of  the  deed  is  to  vest  the  property  in  the  wife. 
This  effect  would  be  rebutted,  in  case  a  stranger  were  the  nom- 
inee in  the  purchase.  But  the  wife  is  not  as  a  stranger  to  the 
husband.  She  has  distinct  rights  and  a  separate  estate,  but  he 
is  bound  for  her  support  and  maintenance,  not  only  by  law,  but 

1  Smith  V.  Strahan,  16  Tex.  314,  321 ;  67  Am.  Dec.  622. 
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from  the  impulses  of  affection ;  and  a  conveyance  to  her,  when 
the  purchase  money  is  advanced  by  himself,  is  not  to  be  pre- 
sumed prima  facie  an  arrangement  for  his  convenience,  but  as 
importing  to  the  wife  a  substantial  benefit,  and  vesting  in  her 
the  whole  interest,  as  well  legal  as  beneficial."  * 

§  873.  Voluntary  gift  in  fraud  of  wife.  — While  generally  the 
husband  has  the  sole  right  to  alienate  or  encumber  the  property,^ 
yet  he  cannot  make  a  voluntary  gift  for  the  purpose  of  defraud- 
ing the  wife.  In  an  early  case  in  California,  the  court  said : 
"But  we  think  it  clear  that  the  law,  notwithstanding  its  broad 
terms,  will  not  support  a  voluntary  disposition  of  the  common 
property,  or  any  portion  of  it,  with  the  view  of  defeating  any 
claims  of  the  wife."^  And  later  the  court  remarked  of  this 
restriction  upon  his  power :  "  This  springs  from  the  relation  of 
the  parties,  and  their  title  to  the  property,  both  spouses  being 
jointly  entitled  to  the  property,  though  the  husband  has  the  entire 
management  and  control  of  it,  and  can  pass  the  title  in  his  name 
alone.  All  persons  occupying  a  fiduciary  relation  are  in  a  like 
manner  disabled  from  disposing  of  the  trust  property,  for  the 
purpose  of  defrauding  those  who  are  interested  in  it."  ^  In  a 
subsequent  case  the  court  laid  down  this  as  the  law :  "A  deed 
of  gift  of  a  portion  of  the  common  property  by  the  husband  is 
not  void  per  se.  If  the  gift  be  made  with  the  intent  of  defeating 
the  claims  of  the  wife  in  the  common  property,  the  transaction 
would  be  tainted  with  fraud.  In  the  absence  of  such  fraudulent 
intent,  a  voluntary  disposition  of  a  portion  of  the  property,  rea- 
sonable in  reference  to  the  whole  amount,  is  authorized  by  the 
statute,  which  gives  to  the  husband  the  absolute  power  of  disposi- 
tion of  the  common  property,  as  of  his  own  separate  estate."  ° 

1  Smith  V.  Strahan,  16  Tex.  314,  322 ;  67  Am.  Dec.  622.  This  is  but  a  pre- 
sumption, however,  and  not  conclusive.  In  Rich  v.  Tubbs,  41  Cal.  34, 
where  the  husband  purchased  land  with  the  separate  property  of  his  wife, 
taking  the  deed  in  his  own  name,  it  was  held  that  as  between  the  husband 
and  wife,  the  land  so  purchased  was  also  the  sei^arate  property  of  the  wife. 

2  Brewer  v.  Wall,  23  Tex.  5SS ;  76  Am.  Dec.  76 ;  Ranney  v.  Miller,  51  Tex. 
263 ;  Higgins  v.  Johnson,  20  Tex.  396 ;  70  Am.  Dec.  394 ;  Wright  v.  Hays,  10 
Tex.  132 ;  60  Am.  Dec.  200 ;  Prinn  v.  Barton,  18  Tex.  206.  But  in  Washing- 
ton Ty,  see  Code,  §  2410. 

»  Smith  V.  Smith,  12  Cal.  216,  225. 

*  Peck  V.  Brummagim,  31  Cal.  440,  447,  per  Mr.  Justice  Rhodes. 

B  Lord  V.  Hough,  43  Cal.  581,  585. 
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But  it  seems  that  she  cannot  bring  an  action  to  set  aside  the  con- 
veyance during  the  existence  of  the  marriage  tie.^  In  Texas,  it 
is  held  that  if  the  husband  abandons  the  management  of  the 
community  property,  and  deserts  his  wife  and  country,  and  his 
absence  is  prolonged  for  several  years,  his  right  of  control  will 
cease,  and  the  wife  becomes  vested  with  the  control  of  the  com- 
mon property.^ 

§  874.  Title  acquired  after  voluntary  separation. — All  title 
acquired  by  either  party  after  marriage,  save  by  gift,  devise,  or 
descent,  is  community  ])roperty,  and  its  character  as  sUch  is  not 
changed  by  the  fact  that  before  its  acquisition  the  parties  have 
separated  by  mutual  consent,  but  without  a  decree  of  divorce. 
In  a  case  in  Texas,  the  court  considered  the  effect  of  some  prior 
decisions  determining  conjugal  and  matrimonial  rights  of  parties 
that  originated  under  the  Spanish  law,  which  gave  under  certain 
rules  and  limitations  effect  to  a  second  and  putative  marriage, 
while  the  parties  to  the  first  were  still  living  and  the  marriage 
had  not  been  dissolved.     The  court  said   of  these   decisions: 

*  Greiner  v.  Greiner,  oSCal.  115,  and  cases  cited.  In  Ray  v.  Ray,  1 
Idaho  (N.  S.)  566,  579,  the  court,  speaking  of  the  effect  of  a  sale  after  a  vol- 
untary separation  and  before  a  legal  separation,  say :  "  The  point  presented 
for  our  consideration  is  simply  this  :  was  the  sale  of  the  property  by  Ray 
to  Dangel,  after  the  thirty-first  day  of  January,  the  day  of  the  voluntary 
separation  by  his  wife,  and  before  the  legal  separation  was  afifected  in  the 
divorce  suit,  a  valid  sale,  or  was  it  a  fraud  per  se  upon  the  wife,  who  had, 
or  was  about  to  institute  a  suit  for  a  divorce,  and  a  division  of  the  common 
property?  The  answer  to  this  must  be,  that  the  sale  was  a  valid  one,  so 
far  as  it  is  necessary  to  consider  it  in  this  case.  The  law  gave  him  the  abso- 
lute right  of  disposal,  as  much  so  as  if  it  had  been  his  separate  estate  :  Van 
Maren  v.  Johnson,  15  Cal.  311.  The  mere  act  of  voluntary  sei^aration  by 
the  wife,  even  with  the  expressed  intention  of  bringing  her  suit  for  a  divi- 
sion of  the  property,  did  not  of  itself  change  the  character  of  the  commun- 
ity property,  and  rest  it  in  herself,  in  her  individual  right.  Her  husband 
retained  the  same  absolute  control  and  jiower  of  disposition  over  it,  under 
such  circumstances,  as  he  possessed  before  the  separation,  and  any  sale 
made  by  him  to  another  in  good  faith  and  for  an  adequate  consideration,  was 
as  valid  in  law  as  though  no  separation  had  taken  place:  Lord  v.  Hough,  43 
Cal.  585.  Tlie  sale,  under  such  circumstances,  was  as  much  for  her  benefit 
as  for  her  husband's.  The  consideration  received  became  a  subsitute  for 
the  property  sold  as  common  property,  and  inured  equally  to  the  benefit 
of  the  husband  and  wife." 

2  Wright  c.  Hays,  10  Tex.  133 ;  60  Am.  Dec.  200 ;  Lodge  v.  Leverton,  42 
Tex.  21 ;  KeUey  v.  Wliittemore,  41  Tex.  648 ;  Zimpelman  v.  Robb,  53  Tex. 
281. 
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'•'But  the  laws  under  which  such  cases  have  been  determined 
cannot  be  invoked,  nor  can  those  decisions  furnish  reason  or 
authority  to  ascertain  the  effect  of  a  putative  marriage  under  a 
system  of  law  which  recognizes  but  one  valid  and  subsisting 
marriage  to  continue  and  endure  until  death,  or  until  it  is  dis- 
solved by  judicial  decree.  The  validity  under  the  Spanish  civil 
law  of  a  putative  marriage  carried  with  it  the  ordinary  conse- 
quences of  legality;  it  being  a  lawful  marriage,  the  contract 
established,  therefore,  a  community  of  rights  between  the  parties 
to  it ;  its  legality  was  essential  to  induce  that  consequence.  The 
converse  must  be  likewise  true — that  if  it  was  not  a  lawful 
marriage,  the  incident  of  community  rights,  which  belong  only 
to  a  lawful  conjugal  partnership,  will  not  attach  to  it.  The  law 
of  our  State  then  impresses  upon  the  marriage  relation  inflexible 
and  continuous  durability,  and  at  its  formation  ipso  facto,  estab- 
lishes a  community  of  interest  in  all  property  that  may  be  there- 
after acquired  by  either  of  the  matrimonial  partners,  except  that 
acquired  by  gift,  grant,  or  descent.  Under  our  law  it  may  be 
said,  as  it  is  expressed  by  the  Louisiana  Civil  Code,  that  every 
marriage  superinduces,  of  right,  partnership  or  community  in 
all  acquisitions.  This  conjugal  partnership  is  not  established 
upon  the  basis  of  equality  of  contribution  of  labor  or  capital  by 
the  parties  to  it,  and  it  exists  and  is  enforced  ilhder  principles 
which  recognize  perfect  union  and  equality  of  enjoyment  of  gains, 
and  the  division  thereof,  regardless  of  all  inequalities  induced  by 
accident,  misfortune,  disease,  idleness,  or  even  wasteful  habits  of 
one  or  the  other  of  the  spouses.     Such  was  the  attribute  assigned 

to  the  system  by  the  Spanish  civil  law We  have  adopted 

this  civil-law  rule  as  it  applies  to  the  marital  relation,  engrafting 
it  upon  our  common-law  contract  of  marriage,  which,  as  we  have 
shown,  recognizes  no  second  contract  of  that  character,  nor  con- 
jugal relation  with  other  persons  during  the  continuance  of  the 
lawful  marriage,  unless  the  relation  is  lawfully  dissolved.  In 
adopting  the  community  system,  as  it  may  be  termed  for  con- 
venience of  expression,  neither  the  civil  law  governing  the  sub- 
ject of  marriage,  nor  the  entire  system  of  acquests  and  gains  was 
made  a  part  of  our  law.  The  enactments  which  regulate  the 
subject  in  this  State  are  specific  and  definite  statutory  rules,  and 
the  civil  law  is  not  incorporated  with  them,  nor  is  it  further 
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accepted  than  as  it  may  have  been  enacted  in  the  statute.     There- 
fore, the  qualifications  and  modifications  of  the  operation  of  the 
community  system  in  civil-law  States,  as  Louisiana,  or  in  civil- 
law  countries,  or  those  under  civil-law  jurisdiction,  as  Spain, 
France,  and  Texas,  as  it  once  was,  will  not  have  application  in 
determining  how  far  marital  rights  to  property  claimed  under  a 
marriage  which  is  governed  by  common-law  principles,  will  be 
affected  by  a  second  or  putative  marriage  recognized  as  valid 
under  the  civil  law."  ^     The  court  then  referred  to  some  decisions 
made  upon  the  civil  law  showing  that  the  terms  of  that  law  pro- 
vided for  the  forfeiture  of  rights  in  certain  cases,  and  continued : 
"  In  the  present  state  of  our  decisions,  therefore,  it  may  be  con- 
cluded that  there  has  not,  as  yet,  been  laid  down  a  rule  whereby 
to  determine  the  limits  within  which  the  wife  is  secure  against  the 
forfeiture  by  her  fault  or  misconduct,  of  her  statutory  right  to  a 
share  in  the  community.     Her  status  as  wife  is  fixed ;  the  right 
of  property  she  acquires,  the  duties  and  disabilities  imposed  upon 
her  by  the  marriage,  are  precisely  defined,  but  neither  by  dicta  nor 
decision  has  it  yet  been  determined  what  acts,  facts,  or  circum- 
stances, while  the  duties,  disabilities,  and  burthens  of  the  con- 
tract still  attach  to  her,  shall  divorce  her  from  the  rights  of 
property  she  acquired  by  the  same  contract.     The  facts  of  this 
case  do  not  require  us  to  establish  that  important  boundary  line 
in  the  separation  of  these  important  rights  more  definitely,  if  it 
should  be  drawn,  than  to  determine  the  question  in  a  negative 
form,  without  attempting  to  prescribe  a  rule  or  principle  for  the 
entire   subject   under   other   phases   and   facts.     The  principle 
referred  to,  however,  is  intimately  associated  with  the  case  before 
us,  and  with  the  operation  of  the  principle  that  marriage  attaches 
to  it  as  a  sequence,  the  continued  right  of  the  wife  to  an  equal 
interest  in  the  community,  until  that  right  is  in  some  mode 
recognized  by  the  law  forfeited;  and  with  the  unquestionable 
proposition  that  the  existence  merely  of  cause  for  divorce  does 
not  necessarily  impair  her  marital  rights  to  property;  which 
rights   co-exist   with   the  contract  of  marriage — a  part  of  its 
essence — irrespective  of  any  mere  balance  sheet  to  be  struck 
between  herself  and  her  husband  on  account  of  their  respective 

»  Routh  V.  Routh,  57  Tex.  589,  595. 
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moral  or  conjugal  merits  or  demerits,  or  that  would  show  as  a 
debit  agaiust  her,  that  her  husband  may  have  had  just  grounds, 
which  he  had  never  legally  asserted  for  terminating  by  law  his 
relations  with  her.  Slight  reflection  even  is  sufficient  to  suo-o-est 
the  difficulties  that  would  attend  the  efforts  of  courts  to  establish, 
on  consistent  and  harmonious  principles,  rules  to  forfeit  for 
causes  of  divorce,  and  for  delinquencies  to  matrimonial  obliga- 
tions, marital  rights  of  property  without  encroachment  upon  the 
province  of  the  law-making  power;  and  also  without  being 
involved  in  the  most  serious  embarrassment  in  resting  them  upon 
any  other  than  their  own  arbitrary  selection  of  the  particular  cir- 
cumstances under  which  they  should  be  applied.  The  varying 
course  of  uncongenial  married  life,  its  bickerings,  quarrels, 
wrongs,  sometimes  mutually  suffered,  its  condonations  and  fresh 
ruptures  and  recurring  returns  to  mutual  respect  and  love,  when 
employed  as  a  basis  and  standard  to  regulate  the  rights  of  the 
parties  in  the  financial  branch  of  their  partnership,  presents  a 
medley  of  incongruous  elements  from  which  no  legal  or  equitable 
rule  could  be  applied,  consistent  with  either  the  policy  of  the  law 
governing  the  domestic  relation  of  husband  and  wife,  or  the 
relative  rights  of  both  of  the  parties  to  property  under  our 
community  system."^  Hence,  where  a  person  separated  from  a 
second  wife  without  a  decree  of  divorce  and  removed  to  Texas 
with  the  children  of  his  first  marriage,  where  he  was  married  a 
third  time  to  one  who  did  not  know  that  he  had  a  wife  then 
living,  and  subsequently  acquired  real  estate  in  Texas,  it  was 
held  in  a  suit  after  his  death  between  the  second  wife  and  a  child 
of  the  first  marriage,  that  the  separation  did  not  operate  as  a 
forfeiture  of  her  right  as  a  party  to  the  community  to  the  such 
subsequently  acquired  land.^ 

»  Routh  V.  Routh,  57  Tex.  589,  597. 

*  Routh  V.  Routh,  57  Tex.  589.  "Their  voluntary  separation  and  living 
apart,"  said  the  court,  "did  not  have  the  effect  to  forfeit  her  marital  rights 
in  the  community  of  gains ;  nor  did  his  causes  of  complaint  against  her  on 
account  of  her  temper,  language,  and  treatment  of  his  children,  add  any 
legal  force  to  the  fact  that  they  caused  him  to  abandon  her.  'The  law 
wisely  refuses,'  said  Judge  Porter,  in  Cole's  Wife  v.  His  Heirs,  7  Martin 
N.  S.  49,  '  any  legal  effect  to  a  voluntary  separation  of  those  who  are  bound 
by  the  most  solemn  obligations  to  live  together.'  And  in  the  case  referred 
to,  where  the  husband  acquired  aU  the  property  in  New  Orleans,  during  a 
voluntary  separation  of  several  years  preceding  his  death,  she  living  in  New 
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§  875.    Grift  in  compensation  for  services. — A  gift  made  to 
one  of  the  parties  to  the  marriage  is  the  separate  property  of  the 

York,  and  never  having  been  in  the  State  of  Louisiana,  she  was  held  to  be 
entitled  to  her  equal  one-half  interest.  When  Jonathan  Bouth  established 
himself  in  Texas,  his  domicile  became  that  of  the  wife  for  all  the  purposes 
of  her  beneficial  interest  under  the  circumstances  of  their  separation.  In 
Cole's  Wife  v.  His  Heirs,  7  Martin  N.  S.  49,  the  able  jurist  who  delivered 
the  opinion  showed  that  the  writers  on  the  civil  law,  where  the  com- 
munity system  prevails,  who  treat  on  the  subject,  all  lay  it  down  that  the 
residence  of  the  parties  in  different  i)laces  will  not  prevent  the  community 
from  existing.  That  the  separation  referred  to  by  them,  which  terminates 
the  community  interest,  is  a  legal  one,  and  that  a  judicial  sentence  is 
necessary  to  destroy  the  community." 

In  Newland  v.  Holland,  45  Tex.  588,  Mr.  Justice  Moore,  in  delivering 
the  opinion  of  the  court,  says :   "  That  a  wife  who  voluntarily  and  without 
any  just  and  reasonable  cause,  abandons  and  separates  herself  from  her 
husband,  and  continues  in  wanton  disregard  of  her  duties  as  a  wife  to  live 
separate  and  apart  from  him  at  tlie  time  of  his  death,  is  estopped  and  pre- 
cluded from  claiming  the  homestead  rights  given  by  the  Constitution  and 
statutes  to  the  surviving  wife,  is  not  now  an  open  question  in  this  court. 
See  Sears  v.  Sears,  45  Tex.  557,  decided  at  a  former  day  of  this  term,  and 
the  cases  then  cited.    But  it  by  no  means  follows  that  the  court  can  hold 
that  by  so  doing  she  also  forfeits  her  entire  interest  in  the  community 
estate,  or  the  distributive  share  of  the  separate  property  of  her  deceased 
husband,  given  her  by  the  statute.    The  homestead  is  intended  for  the 
comfort  and  security  of  the  family,  and  for  like  considerations  its  rights  and 
privileges  are  extended  to  and  conferred  upon  the  family  of  the  decedent 
after  his  death,  so  long  as  any  constituent  of  it  remains.    But  it  is  only  when 
there  is  a  family,  or  some  remaining  constituent  of  the  family  surviving  him, 
that  the  rights  and  privileges  of  the  homestead  subsist  or  are  recognized  by 
law.    Unquestionably  when  the  wife  has  voluntarily  and  ^^dthout  cause, 
■withdrawn  from  and  destroyed  the  family,  ceased  to  be  a  member  of  it,  it 
would  be  mockery  to  say  that  she  is  reunited  to  or  become  again  a  member 
of  it  by  the  death  of  her  husband,  or  can  claim  privileges  and  immunities 
which  by  law  are  only  given  to  the  family  or  some  surviving  constituent  of  it. 
But  the  right  of  the  surviving  wife  to  her  interest  in  the  community  prop- 
erty, or  her  distributive  portion  of  the  separate  estate  of  her  deceased  hus- 
band, grows  out  of  and  depends  upon  the  existence  of  the  marital  relation 
between  the  parties,  and  not  merely  upon  continued  existence  of  the 
family.    It  may  be  that  by  the  separation  the  community  interest  in 
future  gains  will  cease ;  but  certainly  it  does  not  work  a  forfeiture  in  such 
as  have  been  previously  acquired.    And  the  mere  withdrawal  of  the  wife 
from  the  husband  and  continuance  to  live  separate  and  apart  from  him, 
however  unjustifiable  and  improper  her  doing  so  may  be,  does  not  operate 
and  cannot  be  treated  as  tantamount  to  a  severance  of  the  marital  relation. 
Though  the  husband  may  liave  good  cause  for  annulling  the  marriage, 
evidently,  unless  he  chooses  to  do  this,  the  mere  improper  and  wrongful 
■withdrawal  by  the  wife,  and  her  living  apart  from  him,  cannot  have  this 
effect.    And  if  he  does  not  choose  by  his  will  to  deprive  her  of  the  dis- 
tributive interest  in  his  separate  estate,  which  the  statute  gives  her  in  the 
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party  to  -whom  it  is  made,  and  the  fact  that  the  gift  is  made  to 
the  wife  in  compensation  for  services  rendered  by  her  to  the 
donor,  does  not  change  its  character  as  separate  property.  The 
husband  has  no  greater  power  over  property  conveyed  to 
the  wife  under  these  circumstances,  than  he  has  over  any  other 
separate  property  belonging  to  her.^  The  court,  after  con- 
sidering the  rules  of  the  civil  law  as  to  donations,  observed : 
"It  is  also  quite  evident  that  it  is  entirely  consistent  with  the 
nature  of  a  title  by  *  donation,'  that  the  donor  may  be  moved  by 
reason  of  services  rendered  by  the  donee  to  make  the  donation, 
and  that  it  is  induced  by  such  consideration  does  not  take  from 
the  transaction  the  character  of  'a  donation.'"^ 

§  876.  Rebuttal  of  presumptioii  of  commuiiity  property. — 
The  presumption  that  property  conveyed  to  one  of  the  parties  to 
the  marriage  for  a  pecuniary  consideration  is  community  prop- 
erty, may  be  rebutted  by  showing  that  the  purchase  money  was 
the  separate  property  of  the  one  to  whom  the  deed  is  made.^ 
Evidence  may  be  received  for  the  purpose  of  showing  from  what 
source  the  consideration  proceeded,  on  the  same  principle  that 
permits  the  introduction  of  evidence  to  show  that  a  deed  absolute 
on  its  face  is  a  mortgage,  or  to  show  that  although  the  deed  is  made 
to  one  person  the  consideration  was  in  fact  paid  by  another. 
Neither  party  to  the  marriage  is  estopped  from  showing  as 
against  the  other  the  facts  connected  with  the  transaction,  or  from 
showing  that  the  grantee  did  not  pay  the  consideration  from  his 
or  her  separate  funds,  and  between  them,  or  between  one  of  them 
and  the  heirs  of  the  other,  no  questions  involving  the  doctrine 
of  notice  can  be  mooted.^ 


absence  of  any  testamentary  disposition  of  his  property  by  her  husband, 
it  is  not  conceived  that  •^he  court  has  any  power  to  do  so."  See  as  to  the 
effect  of  a  second  and  putative  maiTiage  under  the  Spanish  law,  while  the 
parties  to  the  first  were  still  living  and  the  marriage  had  not  been  dis- 
solved, Smith  V.  Smith,  1  Tex.  621 ;  Lee  v.  Smith,  18  Tex.  145 ;  Nichols  v. 
Stewart,  15  Tex.  233. 

^  risk  V.  Flores,  43  Tex.  340. 

*  Fisk  V.  Flores,  43  Tex.  340,  433,  per  Moore,  J. 

8  Ramsdell  v.  Fuller,  28  Gal.  37 ;  Woods  v.  Whitney,  42  Cal.  358 ;  Inger- 
soU  V.  Truebody,  40  Cal.  G12;  Smith  v.  Boquet,  27  Tex.  512;  Peck  v. 
Brummagim,  31  Cal.  441. 

*  Peck  V.  Brummagim,  31  Cal.  440. 

II.  Deeds.— 12. 
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§  877.  Presumption  when  deed  is  made  to  wife. — As  to  the 
presumption  that  should  prevail  where  a  deed  is  made  to  the 
wife,  and  the  rights  of  third  persons  are  concerned,  the  courts 
are  not  agreed.  In  California,  the  rule  is  that  if  the  deed  is 
made  to  the  wife,  the  record  gives  notice  to  all  the  world  that 
the  property  may  be  the  separate  property  of  the  wife.  This 
fact  is  sufficient  to  put  subsequent  purchasers  upon  inquiry,  and 
if  they  purchase  the  property  from  the  husband  they  do  so  at 
their  peril  .^  On  this  point,  Mr.  Justice  Sawyer  said  that  the 
deed  in  question  was  sufficient  in  law  to  convey  a  title  to  the 
wife,  but  whether  by  it  the  estate  became  separate  or  community 
property,  depended  upon  a  fact  dehors  the  deed,  although  osten- 
sibly the  intent  was  to  vest  the  title  in  her.  The  justice  pro- 
ceeded to  say :  "It  did  not  appear  on  the  face  of  the  deed  that 
the  grantee  was  a  married  woman,  or  that  being  a  married 
woman,  the  consideration  was  paid  out  of  her  separate  estate. 
The  deed,  then,  so  far  as  shown  on  its  face,  might  have  con- 
veyed a  title  absolute  to  a  femme  sole,  a  separate  estate  to  a 
jemme  ooverty  or  an  estate  in  common  to  both  husband  and  wife. 
Upon  the  best  view  for  plaintiff,  the  deed  upon  its  face  was 
equivocal.  But  it  afforded  to  all  persons  seeking  to  acquire  title 
under  it  a  clue  to  the  title,  which  they  were  bound  to  pursue,  or 
suffer  the  consequences  of  their  laches.  The  grantee  is  a  woman. 
The  presumption  of  law  is  that  she  is  sole,  and  prima  facie  a 
conveyance  from  her  would  pass  the  title.  But  she  may  be 
married,  and  her  deed  may  not  pass  the  title.  The  fact  as  to 
whether  she  is  married  or  single,  all  parties  dealing  with  the 
land  must  ascertain,  or  omit  to  do  so  at  their  peril.  So,  also,  if 
a  grantee  of  a  conveyance  for  a  money  consideration  is  a  married 
woman  at  the  date  of  the  conveyance,  prima  facie  a  conveyance 
by  the  husband  in  his  own  name  of  the  land  so  conveyed  to  the 
wife  will  be  presumed  to  pass  the  title ;  but  in  fact  it  may  not, 
for  the  reason  that  the  land  may  still  be  the  separate  property 
of  the  wife,  which  he  has  no  power  to  convey.  And  in  such 
cases,  as  in  the  case  last  mentioned,  all  parties  claiming  title 
through  the  husband  to  lands,  the  title  to  which  never  stood  in 


»  Ramsdell  v.  Fuller,  28  Cal.  37. 
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his  name,  must  ascertain  at  their  peril,  whether  he  did  in  fact 
have  the  power  to  convey."  * 

§  878.  The  rule  in  Texas. — The  question  considered  in  the 
preceding  section  has  been  before  the  court  in  Texas,  and  a  con- 
clusion has  in  that  State  been  reached,  at  variance  with  the  rule 
prevailing  in  California.  In  one  case  in  that  State,  Mr.  Justice 
Moore  said:  "Our  whole  system  of  marital  rights  is  based  upon 
the  fact  that  acquisitions,  either  of  the  joint  or  separate  labor  or 
industry  of  the  husband  or  wife,  become  common  property,  and 
as  a  general  rule  deducible  from  this  principle,  all  property 
acquired  by  purchase  or  apparent  onerous  title,  whether  the  con- 
veyance be  in  the  name  of  the  husband  or  of  the  wife,  or  in  the 
names  of  both,  is  'prima  facie  presumed  to  belong  to  the  com- 
munity. It  is  true  that  it  is  now  a  well  established  and  long 
recognized  rule  of  procedure  in  our  judicial  system,  as  between 
the  parties  to  such  deeds,  their  privies  in  blood,  purchasers 
without  value  or  with  notice,  to  affect  the  legal  import  of  such 
deeds  by  parol  evidence.  But  we  know  of  no  principle  upon 
which  such  evidence  can  be  received  for  the  purpose  of  explain- 
ing or  modifying  such  deeds,  after  the  property  has  passed  into 
the  hands  of  innocent  purchasers,  and  thereby  engrafting  upon 
it  a  trust  to  their  detriment.  Such  a  doctrine  would  go  far  to 
destroy  the  utility  of  written  evidences  of  title  to  land,  and  the 

registration  of  conveyances  for  the  purpose   of  notice 

The  statute  authorizes  the  husband,  during  its  continuance,  to 
dispose  of  all  community  property.  That  the  title  of  it  when 
acquired  by  the  community  was  taken  in  the  name  of  the  wife, 
imposes  no  additional  burthen  upon  the  purchaser  of  inquiring 
as  to  the  equities  of  the  husband  and  wife  in  respect  to  it."*  In 
a  later  case  in  the  same  State,  the  court  says  that  the  case  last 
cited  was  decided  "  on  the  ground  that  the  purchaser  from  the 
husband  of  land  acquired  during  marriage  by  deed  of  bargain 
and  sale  taken  in  the  name  of  the  wife,  is  not  thereby  put  upon 
inquiry  as  to  any  equity  she  may  have  in  respect  to  it,  but  is 

1  Ramsdell  v.  Fuller,  28  CaL  43.  See,  also,  Peek  v.  Vandenberg,  30  CaL 
36 ;  Metcalf  v.  Clark,  8  La.  An.  287 ;  Dominguez  v.  Lee,  17  La.  295 ;  Gonor 
v.  Gonor,  U  Rob.  (La.)  526. 

»  Cooke  V.  Bremond,  27  Tex.  457. 
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justified  and  protected,  if  he  innocently  buys  it  as  community 
property.  The  decision  was  not  placed  on  the  ground  that  it 
was  inadmissible  to  prove  a  different  consideration  than  that 
recited  in  the  deed,  but  upon  the  broad  ground  that  the  deed 
could  not  be  modified  by  evidence  in  engrafting  on  it  a  trust  to 
the  detriment  of  an  innocent  purchaser.  It  is  scarcely  necessary 
to  say,  that  if  there  were  any  recitals  in  the  deed  showing  that 
the  consideration  was  the  wife's  separate  estate,  or  that  the  con- 
veyance was  designed  to  be  for  her  separate  benefit,  the  rule 
would  be  different."^  In  another  case  the  court  referred  to  the 
rule  prevailing  in  that  State,  that  a  purchaser  is  not  compelled 
to  inquire  what  equities  exist  between  husband  and  wife,  where 
a  deed  expressing  a  valuable  consideration  conveys  land  to  a 
married  woman,  and  said  it  could  see  no  reason  why  the  same 
principle  should  not  apply  to  sales  made  by  the  husband  after 
the  death  of  the  wife.^  In  Texas,  a  judgment  creditor  who  pur- 
chases at  the  execution  sale  is  considered  a  bona  fide  purchaser. 
Hence,  under  the  rule  just  considered,  he  has  no  notice  that 
property  purchased  by  him  at  such  sale  was  the  separate  prop- 
erty of  the  wife,  from  the  fact  that  the  deed  was  made  to  her.' 

§  879.  Purchase  on  credit. — The  circumstance  that  land  is 
bought  on  credit  does  not  afiect  its  character  as  separate  or  com- 
munity property.  A  husband  bought  land  on  credit  and  sub- 
sequently paid  a  portion  of  the  purchase  price  with  property  of 
his  separate  estate,  and  for  the  purpose  of  securing  the  remainder, 
he  and  his  wife  joined  in  a  note  and  executed  a  joint  mortgage 
on  the  property  purchased.  He  subsequently  sold  a  part  of  the 
land  at  a  price  yielding  him  a  profit,  and  with  a  part  of  the  pro- 
ceeds derived  from  such  sale,  paid  the  note,  and  with  a  sum 
composed  of  the  balance  and  some  of  his  separate  property,  built 
a  house  on  the  part  of  the  laud  remaining  unsold.  Such  land 
and  the  building  thereon,  it  was  decided,  were  to  be  considered  the 
separate  property  of  the  husband.* 

»  Kirk  V.  Navigation  Co.  49  Tex.  213,  215,  per  Gould,  J. 
'  French  v.  Strumberg,  52  Tex.  92.    See  Veramendi  v.  Hutchins,  48  Tex. 
631. 

'  Wallace  v.  Campbell,  54  Tex.  87. 
*  Martin  v.  Martin,  52  Cal.  235. 
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§  880.  Tortious  possession  and  deed  in  consideration  of  sur- 
render thereof. — A  party  before  his  marriage  was  in  possession 
of  a  tract  of  land  without  any  right  to  hold  such  possession. 
After  his  marriage  he  executed  a  deed,  and  surrendered  posses- 
sion of  a  part  of  the  land  to  those  lawfully  entitled  to  it.  In  con- 
sideration of  this  fact,  the  owners  of  the  land  conveyed  to  him  a 
portion  of  it.  The  court  decided  that  the  land  thus  acquired  by 
the  husband  was  community  property,^  Mr.  Justice  McKinstry 
said :  "  It  is  true  that  a  possession  of  lands  may,  under  some  cir- 
cumstances, constitute  property.  But  as  between  the  sole  and 
exclusive  owner  of  a  tract,  and  one  who  has  intruded  himself 
into  the  possession  without  right,  how  can  the  latter  be  said  to 
have  any  property  in  the  lands  ?  The  owners  who  conveyed  to 
the  defendant  their  title  may  have  been  induced  to  make  the 
conveyance  to  save  themselves  the  annoyance  and  expense  of  liti- 
gation, which,  however,  could  only  have  resulted  in  a  judgment 
in  their  favor.  The  interchange  of  deeds  did  not  necessarily 
involve  a  recognition  by  the  owners  of  both  tracts  of  land  of  any 
estate  in  defendant.  The  ability  of  defendant  to  give  trouble, 
and  cause  expense  to  those  who  held  the  Peralta  title,  by  withhold- 
ing from  them  the  possession  for  a  time,  at  the  cost  of  a  judgment 
against  him  for  restitution  (including  costs,  of  suit,  and  perhaps 
mesne  profits),  cannot  be  termed  property  in  any  legal  sense. 
This  is  not  the  case  of  separate  property  acquired  by  one  of  the 
parties  to  the  marriage  contract  prior  to  the  marriage,  and  which 
has  simply  changed  its  form  after  marriage.  Defendant  had  no 
right  in  or  to  the  land  before  his  marriage ;  his  tortious  posses- 
sion could  give  him  none  after  marriage."^ 

*  Pancoast  v.  Pancoast,  57  Cal.  320. 
'  In  Pancoast  v,  Pancoast,  57  Cal.  320. 
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§  881.  Covenants.  —  Covenants  in  deeds  are  those  clauses  or 
agreements  whereby  one  party  stipulates  that  certain  facts  are 
true,  or  obligates  himself  to  perform  or  forbear  doing  something 
to  or  for  the  other.*  "  A  covenant  may  be  defined  to  be  an  agree- 
ment between  two  or  more  parties,  reduced  to  writing,  and  exe- 
cuted by  a  sealing  and  delivery  thereof,  whereby  some  of  the 
parties  named  therein,  or  one  of  them,  engages  with  the  other  or 
others,  or  some  of  them,  therein  also  named,  that  some  act  hath 
or  hath  not  already  been  done,  or  for  the  performance  on  non- 

1  2  Blackst.  Com.  304 ;  Bacon  Abr.  tit.  Evidence. 
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performance  of  some  specified  duty/'^  They  may  be  either 
express  or  implied.^  If  land  is  conveyed  as  bounded  upon  one 
or  more  sides  by  a  way,  this  is  not  a  description  merely,  but  an 
implied  covenant  of  the  existence  of  such  a  way.  "It  probably 
entered  much  into  the  consideration  of  the  purchase, "  said  the 
court,  "that  the  lot  fronted  upon  two  ways  which  would  be 
always  kept  open,  and  indeed,  could  never  be  shut  without  a 
right  to  damages  in  the  grantee  or  his  assigns." ' 

§  882.  Construction.  —  The  rule  in  construing  covenants  is  to 
construe  them  most  strictly  against  the  covenantor  and  most 
favorably  to  the  covenantee.^  But  as  a  covenant  is  a  part  of  a 
deed,  it  is  subject  to  the  same  construction  as  the  deed  itself, 
and  should  receive  such  a  construction  as  will  effectuate  the 
actual  intent  of  the  parties.*  A  penalty  annexed  to  a  covenant 
for  its  non-performance  is,  where  the  primary  intent  is  that  the 
covenant  shall  be  performed,  regarded  merely  as  a  security.  It 
is  not  a  substitute  for  the  covenant,  and  it  is  immaterial  that 
such  a  covenant  follows  the  habendum  clause,  while  the  use  in 
other  respects  of  the  property  conveyed  is  restrained  by  other 
covenants.'  Reference  in  a  deed  for  the  purpose  of  aiding  its 
description  to  another  deed  which  is  declared  to  be  subject  to  a 
mortgage,  does  not  qualify  the  covenants  in  the  first  deed,  as  such 
reference  is  for  the  purpose  of  describing  the  land  and  not  the 
title.'  "The  general  rule  should  be  carefully  observed,  that 
covenants  are  to  be  construed,  as  nearly  as  possible,  by  the 

1  De  Bolle  v.  Pennsylvania  Ins.  Co.  4  Wbart.  68 ;  33  Am.  Dec.  38.  And 
Bee  Randel  v.  Chesapeake  etc.  Canal  Co.  1  Har.  (Del.)  233 ;  Greenleaf  v. 
Allen,  127  Mass.  248. 

»  Taylor  v.  Ilopper,  62  N.  Y.  649 ;  Parker  v.  Smith,  17  Mass.  413 ;  9  Am. 
Dec.  157 ;  Emerson  v.  Wiley,  10  Pick.  310 ;  Frey  v.  Johnson,  22  How.  Pr. 
323. 

3  Parker  v.  Smith,  17  Mass.  413. 

*  Warde  v.  Warde,  16  Beav.  103 ;  Randel  v.  Chesapeake  etc.  Canal  Co.  1 
Har.  (Del.)  154 ;  Hookes  v.  Swain,  Lev.  102 ;  GifiFord  v.  First  Pres.  Soc.  56 
Barb.  114. 

*  Schoenberger  v.  Hoy,  40  Pa.  St.  132;  Watchman  v.  Crook,  5  G'Al  &,  J. 
239 ;  Ludlow  v.  McCrea,  17  Wend.  228 ;  Marvin  v.  Stone,  2  Cowen,  781.  See 
Burk  r.  Burk,  64  Ga.  632. 

6  Phoenix  Ins.  Co.  v.  Continental  Ins.  Co.  87  N.  Y.  400.  In  this  case  the 
covenant  was  not  to  erect  any  building  adjoining  certain  i^rcmises  which 
depended  for  air  and  light  on  the  land  conveyed. 

'  Powers  V.  Patten,  71  Me.  5S3. 
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obvious  intentions  of  the  parties,  which  must  be  gathered  from 
the  whole  context  of  the  instrument,  interpreted  according  to 
the  reasonable  sense  of  the  words/' ^  A  covenant  was  in  this 
form :  "  The  said  parties  of  the  first  part,  for  themselves,  heirs, 
executors,  and  administrators,  do  covenant,  grant,  bargain,  and 
agree  to  and  with  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  that  they,  the  said  parties  of  the  first  part,  have  not 
heretofore  done,  committed,  or  wittingly  or  willingly  suffered 
to  be  done  or  committed,  any  act,  matter,  or  thing  whatsoever, 
whereby  the  premises  hereby  granted,  or  any  part  thereof,  is, 
are,  or  shall  or  may  be  charged,  encumbered  in  title,  or  estate,  or 
otherwise."  The  court  held  it  to  be  a  covenant,  for  a  breach  of 
which  at  any  time  in  the  future,  damages  might  be  recovered.^ 

§  883.  How  created.  —  A  covenant  may  be  created  by  any 
language  showing  the  intention  of  the  parties  to  bind  themselves. 
No  particular  form  is  required,^  nor  is  it  necessary  to  use  any 
particular  word.  A  covenant  may  be  created  without  using  the 
word  "  covenant "  in  the  clause  containing  the  stipulation.^  A 
covenant  may  be  contained  in  a  recital  in  the  deed,  and  be  as 
operative  as  though  it  was  expressed  with  the  other  covenants.^ 
As  it  is  a  promise,  the  question  is  what  was  the  understanding  of 
the  parties.  A  single  sentence  may  contain  several  covenants.' 
Where  a  circuity  of  action  would  arise  from  mutual  deeds,  other- 
wise making  the  parties  thereto  liable  to  each  other  upon  similar 
covenants  relating  to  the  same  encumbrance,  they  will  be  con- 
strued as  mutually  satisfying  each  other.^  A  covenant  of  title 
should  be  taken  in  connection  with  the  terms  of  the  conveyance.® 
The  covenants  may  extend  to  equitable  as  well  as  to  legal  claims.* 


»  Wadlington  v.  Hill,  18  Miss.  (10  Smedes  &  M.)  560,  562. 

*  Post  V.  Campau,  42  Mich.  91. 

'  Marshall  v.  Craig,  1  Bibb,  379 ;  4  Am.  Dec.  647  ;  Sampson  v.  Esterby,  9 
Barn.  &  C.  505 ;  Rigby  v.  Great  Western  Railway,  14  Mees.  &  W.  811 ; 
Jackson  v.  Swart,  20  Johns.  85. 

*  Bull  V.  FoUett,  5  Cowen,  170 ;  Kendall  v.  Talbot,  2  Bibb,  614 ;  Randel 
V.  Chesapeake  etc.  Canal  Co.  1  Har.  (Del.)  151. 

6  Horry  v.  Frost,  10  Rich.  Eq.  109 ;  De  Forest  v.  Byrne,  1  HUt.  43. 

*  Johnson  v.  Hollensworth,  48  Mich.  140. 

*  Silverman  v.  Loomis,  104  111.  137. 

8  Hall  t'.  Scott  County,  2  McCrary  C.  C.  356. 

*  Dugger  V.  Oglesby,  99  111.  405. 
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But  it  is  held  iu  a  deed  conveying  the  legal  title,  that  the  exist- 
ence of  an  equitable  title  in  another  arising  from  a  parol  agree- 
ment for  a  conveyance,  is  not  a  breach  of  any  of  the  usual 
covenants.* 

§  884.  Covenants  nsually  found  in  deeds. — It  is  not  intended 
to  give  the  practice  iu  the  different  States  and  England  concern- 
ing the  insertion  of  covenants  iu  deeds,  or  to  discuss  at  length 
what  is  understood  by  an  agreement  to  give  a  deed  with  the 
"usual  covenants."  While  in  some  places  it  is  customary  to 
give  a  deed  with  full  covenants,  iu  others  a  demand  for  a  deed 
of  this  character  would,  from  the  unfrequency  with  which  a  con- 
veyance of  this  kind  is  given,  be  considered  as  implying  a  doubt 
concerning  the  validity  of  the  owner's  title.  The  covenants  in 
general  use  may  be  enumerated  as  those  of  seisin,  right  to  con- 
vey, against  encumbrances,  for  quiet  enjoyment,  further  assurance, 
and  warranty.  In  California,  the  Civil  Code  provides  that  "an 
agreement  on  the  part  of  the  seller  of  real  property  to  give  the 
usual  covenants  binds  him  to  insert  in  the  grant,  covenants  of 
'  seisin,' '  quiet  enjoyment,' '  further  assurance,'  *  general  warranty,' 
and  *  against  encumbrances.' "  ^     "  Covenants  for  title  are  those 

*  "Wilson  V.  Irish,  57  Iowa,  184. 

•  Civil  Codo  Cal.  §  1733.  Mr.  Washburn  in  his  treatise  on  Keal  Prop- 
erty, vol.  3  (4th  ed.)  448,  says  :  "The  three  covenants  ordinarily  found  in 
deeds  of  conveyance  in  the  Eastern  States  are  those  contained  in  the  form 
of  a  deed  lieretofore  given ;  namely,  of  seisin,  the  right  to  convey,  against 
encumbrances,  and  of  warranty.  In  the  English  deeds,  there  is  a  covenant 
for  further  assurance,  which  is  also  found  in  deeds  in  use  in  some  of  the 
Middle  States,  and  a  covenant  of  quiet  enjoyment.  It  is  said  that  the  cove- 
nant of  seisin  is  not  in  use  now  in  England,  being  embraced  in  that  of  a 
right  to  convey;  whOe  in  the  Western  States,  Pennsylvania,  and  the 
Southern  States,  the  covenant  of  warranty  is  not  unfrequently  the  only 
covenant  inserted.  In  Iowa,  a  covenant  of  warranty  is  held  to  embrace 
the  whole  three  above  mentioned.  It  is  said  that  covenants  for  further 
assurance  are  not  in  general  use  in  this  country.  In  Ohio,  the  usual  cove- 
nants are  of  seisin  and  warranty : "  Citing  Williams  Real  Prop.  69,  and 
Kawle's  note ;  Caldwell  v.  Kirkpatrick,  6  Ala.  60 ;  41  Am.  Dec.  36 ;  Van 
Wagner  v.  Van  Nostrand,  19  Iowa,  426 ;  Foot  v.  Burnett,  10  Ohio,  317,  329  ; 
36  Am.  Dec.  90  ;  Armstrong  v.  Darby,  26  Mo.  517  ;  Walk.  Am.  Law,  382. 

Mr.  Rawle  says  :  "  To  a  layman  it  would  seem  plain  that  if  one  were  to 
undertake  to  convey  an  estate  in  fee-simple,  which  he  professed  to  hold  in 
his  own  right,  and  not  fiduciarily,  he  must  himself  be  seised  of  such  an 
estate  ;  and  yet,  until  recently,  it  was  a  common  practice  of  conveyancing 
in  England,  for  the  purpose  of  saving  the  expense  upon  a  resale,  of  levy- 
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covenants  in  a  deed  conveying  land  which  are  inserted  for  the 
purpose  of  securing  to  the  grantee  and  the  covenantee,  the  benefit 
of  the  title  which  the  grantor  and  covenantor  professes  to  convey. 
Those  in  common  use  are  five  in  number  in  England  —  of  seisin, 
of  right  to  convey,  for  quiet  enjoyment,  against  encumbrances, 
and  for  further  assurance — and  are  held  to  run  with  the  land. 
In  the  United  States,  there  is,  in  addition,  a  covenant  of  war- 
ranty, which  is  now  more  commonly  used  than  any  of  the 
others."  * 

§  885.  Covenant  for  seisin. — This  covenant  is  generally 
expressed  by  the  clause  "ttiat  the  said  grantor  is  lawfully 
sei|pd,"  or  "has  a  good  and  sufficient  seisin."  The  word 
"  seisin  "  has  different  significations.  It  may  mean  actual  pos- 
session, or  as  it  is  frequently  termed,  "seisin  in  deed."  There  is 
also  a  constructive  seisin,  exemplified  by  the  case  of  a  tenant  for 
years,  whose  possession  is  also  the  possession  of  the  owner  of  the 
reversion.  There  is  also  a  seisin  in  law  when  a  person  not  actually 
in  possession  is  deemed  to  be  seised  of  the  estate,  as  in  the  case  of 
an  heir  who  has  not  entered  into  possession  of  land  acquired  by 
descent.  On  account  of  the  various  meanings  attached  to  the 
word  "seisin,"  a  covenant  of  this  kind  is  not  always  given 
the  same  construction.     In  England,  a  covenant  for  seisin  is  a 


ing  a  fine  wliereby  to  bar  the  dower  of  the  wife,  to  cause  property  upon 
its  purchase  to  be  conveyed  to  such  uses  as  the  purchaser  should  appoint, 
and  in  default  of  appointment,  to  the  use  of  the  purchaser  and  hie  heirs. 
And  it  has  been,  perhaps,  owing  to  this  custom  that  the  covenant  for 
seisin  has  been  for  more  than  half  a  century  generally  omitted  in  England, 
and  in  its  place  substituted  the  covenant  for  good  right  to  convey.  And 
although  by  a  recent  act  of  Parliament,  the  estate  of  the  wife  is  now  passed, 
as  with  us,  by  a  simple  separate  acknowledgment,  yet  it  seems  to  be  cus- 
tomary, in  the  most  modern  conveyancing,  to  omit  the  covenant  for 
seisin.  The  usual  covenants,  then,  in  the  case  of  a  sale,  are  those  of  good 
right  to  convey,  for  quiet  enjoyment,  against  encumbrances,  and  for  further 

assurance As  to  those  upon  this  side  of  the  Atlantic,  of  course  the 

local  habit  and  usage  varies  not  only  more  or  less  widely  between  the 
different  States,  but  sometimes,  indeed,  between  different  parts  of  the  same 
State ;  but  it  may,  perhaps,  in  general  be  said  that  what  are  here  often 
called  '  full  covenants '  are  the  covenants  for  seisin,  for  right  to  convey, 
against  encumbrances,  for  quiet  enjoyment,  sometimes  for  further  assur- 
ance, and  almost  always,  of  warranty  —  this  last  often  taking  the  place  of 
the  covenant  for  quiet  enjoyment."  Rawle  on  Covenants  (4th  ed.),  24,  27. 
'  Bouv.  Law  Diet.  tit.  Covenant. 
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covenant  for  the  title,  and  imports  that  the  grantor  is  seised  of 
the  titlc.^     This  rule  also  prevails  in  most  of  the  States.^ 

§  886.  Different  rule.  —  But  in  other  States,  as  in  Massachu- 
setts, Maine,  and  to  a  certain  extent  in  Ohio  and  Illinois,  a  differ- 
ent rule   prevails.     In  those  States,  a  covenant  of  good  and 

^  Cooke  V.  Fowns,  1  Keb.  95 ;  Gray  v.  Briscoe,  Noy,  142 ;  Young  v.  Bain- 
cock,  7  Com.  B.  310 ;  Howell  v.  Richards,  11  East,  641 ;  Rawle  on  Cove- 
nants, 56. 

2  Richardson  v.  Dorr,  5  Vt.  21 ;  Catlin  v.  Hitrlburt,  3  Vt.  407 ;  Mills  v. 
Catlin,  22  Vt.  lOG ;  Lockewood  v.  Sturdevant,  G  Conn.  385 ;  Parker  v.  Brown, 
15  N.  II.  186,  overruling  Willard  v.  Twitchell,  1  N.  H.  178  ;  Breck  v.  Young, 
11  N.  H.  491 ;  Pringle  v.  Written,  1  Bay,  256 ;  1  Am.  Dec.  012 ;  Kiucaid  v. 
Brittain,  5  Sneed,  119;  Pollard  v.  Dwight,  4  Cranch,  430;  McCarty  v. 
Leggett,  3  Hill,  134;  Greenby  v.  Wilcocks,  2  Johns.  1;  3  Am.  Dec.  ^79; 
Brandt  v.  F'oster,  5  Clarke,  287 ;  Mott  v.  Palmer,  1  Comst.  564 ;  Morris  v. 
Phelps,  5  Johns.  49 ;  Abbott  v.  Allen,  14  Johns.  248  ;  Fitch  v.  Baldwin,  17 
Johns.  IGl ;  Fitzhugh  v.  Croghan,  2  Marsh.  J.  J.  430  ;  19  Am.  Dec.  140 ;  Coit 
V.  McReynolds,  2  Rob.  (N.  Y.)  655  ;  Hastings  v.  Webber,  2  Vt.  407  ;  Martin 
V.  Baker,  5  Blackf .  232  ;  Thomas  v.  Perry,  1  Peters  C.  C.  57 ;  Woods  v.  North, 
6  Humph.  409;  44  Am.  Dec.  312.  See  Lindsey  v.  Veasy,  62  Ala.  421; 
Matteson  v.  Vaughn,  38  Mich.  373.  In  Parker  v.  Brown,  15  N.  H.  186, 
C.  J.  Parker,  who  delivered  the  opinion  of  the  court,  said:  "Parties  not 
conversant  with  the  law  ordinarily  understand  this  covenant  as  an  assur- 
ance of  a  title,  and  we  are  of  the  opinion  that  they  have  a  right  so  to  under- 
stand it.  A  party  who  has  disseised  another  may  be  treated  as  seised  of 
the  fee  at  the  election  of  his  disseisee.  He  cannot  be  permitted  to  qualify  his 
own  wrong  ;  but  this  is  for  the  sake  of  tho  remedy.  A  party  who  remains 
in  the  adverse,  peaceable  possession  of  lands  for  twenty  years  as  owner, 
may  thereby  have  evidence  of  a  seisin  in  fee  during  that  time.  But  this  is 
for  a  quieting  of  possession  and  barring  State  claims.  It  does  not  show 
that  before  the  lapse  of  tlie  period  prescribed  he  had  a  lawful  seisin  in  fee; 
on  the  contrary  be  was,  until  the  expiration  of  the  period,  a  wrong-doer." 

In  Catlin  v.  Hurlburt,  3  Vt.  407,  C.  J.  Hutchinson,  in  delivering  the 
opinion  of  tlie  court,  said  with  reference  to  a  covenant  that  the  grantors 
•were  seised  of  the  land  in  fee-simple,  and  had  in  themselves  good  right  to 
bargain  and  sell  tlie  same  in  the  manner  mentioned  in  the  deed :  "These 
expressions  and  those  of  similar  import  have  always  been  considered  in 
this  State  as  amounting  to  a  covenant  of  title.  They  have  been  inserted 
that  they  should  be  so  considered.  It  is  argued,  however,  that  this  means 
nothing  more  than  that  tho  grantors  were  in  possession,  claiming  to  hold 
in  fee-simple.  This  alteration  miglit  as  well  be  incorporated  bj''  construc- 
tion in  all  the  covenants  that  decidedly  relate  to  title  in  the  whole  deed. 
That  they  were  well  seised  in  fee-simple  means  that  they  were  actually  in 
possession,  claiming  to  liold  in  fee-simple.  That  they  had  good  right  to 
sell  and  convey,  means  that  they  claim  to  have  such  right.  That  the 
premises  are  free  from  all  encumbrances,  means  that  they  claim  that  they 
are  tlius  free.  This  is  not  the  most  natural  and  obvious  meaning  of  the 
usual  expressions  in  deeds  of  warranty.  Tliey  say  nothing  about  claim- 
ing.   They  speak  of  realities.    Fee-simple  denotes  a  permanent  estate." 
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sufficient  seisin  does  not  require  that  the  grantor  shall  have  a 
perfect  title,  but  it  is  sufficient  if  he  have  an  actual  seisin  under 
a  color  of  title,  no  matter  how  tortious  his  possession  may  be.^ 
These  latter  decisions  are  probably  based  upon  the  ground  that 
a  covenant  for  seisin  is  simply  an  assurance  that  the  grantor  had 
such  possession  as  would  render  his  conveyance  unaffected  by 
the  champerty  acts;  that  is,  his  deed  was  not  that  of  a  disseisee. 
*'It  is  probable  that  the  covenant  for  seisin  was  anciently  intro- 
duced into  deeds  to  guard  against  such  an  adverse  possession  as 
•would  render  the  deed  void,  as  -would  have  been  the  case  at 
common  law,  and  is  now  the  case  by  virtue  of  our  statute,  if 
there  be  adverse  possession."^ 

§  887.  Covenant  of  seisin  of  indefeasible  estate. — As  we  have 
seen,  a  covenant  that  the  grantor  is  seised  merely  without  further 
qualification,  may  in  some  States  mean  that  he  has  only  the  actual 
possession.  Yet  everywhere  the  rule  prevails  that  when  the 
covenant  is  that  the  grantor  is  seised  of  an  indefeasible  estate,  the 
covenant  is  one  of  title,  and  can  be  satisfied  only  by  the  possses- 
sion  on  the  part  of  the  vendor  of  an  indefeasible  title  to  the  laud 
conveyed.^     Of  this  covenant,  Mr.  Washburn  says  that  the  effect 

»  Marston  v.  Hobbs,  2  Mass.  439;  3  Am.  Dec.  61 ;  Cornell  v.  Jackson,  3 
Cush.  509;  Chapel  v.  Bull,  17  Mass.  219;  Follett  v.  Grant,  5  Allen,  175; 
Wait  V.  Maxwell,  5  Pick.  217  ;  16  Am.  Dec,  391 ;  Raymond  v.  Raymond,  10 
Cush,  184;  Griffin  v.  Fairbrother,  1  Fairf.  59;  Wheeler  v.  Hatch,  3  Fairf. 
389 ;  Baxter  v.  Bradbury,  20  Me,  260 ;  37  Am.  Dec,  49 ;  Boothby  v.  Hatha- 
way, 20  Me.  255;  Cushman  v.  Blanchard,  2  Greenl.  26S ;  11  Am.  Dec.  76; 
Wilson  V.  Widenham,  51  Me,  567 ;  Ballard  v.  Child,  34  Me.  355 ;  Backus  v. 
McCoy,  3  Ohio,  211 ;  17  Am.  Dec.  585;  Watts  v.  Parker,  27  111.  224,  229; 
Elirkendall  v.  Mitchell,  3  McLean,  145  ;  Twambley  v.  Henley,  4  Mass.  439; 
Bearce  v.  Jackson,  4  Mass,  408 ;  Scott  v.  Twiss,  4  Neb,  133,  In  Marston 
V.  Hobbs,  supra,  the  court  say:  "The  defendant  to  maintain  the  issue 
on  his  part,  was  obliged  to  prove  his  seisin  when  the  deed  was  executed. 
But  it  was  not  necessary  to  show  seisin  under  an  undefeasible  title.  A 
seisin  in  fact  was  sufficient  whether  he  gained  it  by  his  own  disseisin,  or 
■whether  he  was  in  under  a  disseisin.  If  at  the  time  he  executed  his  deed 
he  had  the  exclusive  possession  of  the  premises,  claiming  the  same  in  fee- 
simple  by  a  title  adverse  to  the  owner,  he  was  seised  in  fee  and  had  a 
right  to  convey." 

^  Catlin  V.  Hurlburt,  3  Vt.  407,  per  C,  J,  Hutchinson,  And  see  Triplett 
V.  Gill,  7  Marsh.  J.  J.  436 :  Pierce  v.  Johnson,  4  Vt,  253, 

'  Raymond  v.  Raymond,  10  Cush.  134;  Collier  v.  Gamble,  10  Mo.  472; 
Smith  V.  Strong,  14  Pick.  132  ;  Garfield  v.  WiUiams,  2  Vt,  328  ;  Prescott  v. 
Trueman,  4  Mass.  631 ;  3  Am.  Dec.  246  ;  Pierce  v.  Johnson,  4  Vt.  253 ;  Abbott 
V.  Allen,  14  Johns.  252 ;  Bender  v.  Fromberger,  4  DaU.  436,  439. 
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of  this  covenant  in  this  country,  "when  expressly  made,  is  uni- 
formly held  to  extend  further  than  that  of  the  ordinary  covenant 
of  seisin,  and  to  cover  an  existing  outstanding  title  adverse  to 
that  of  the  grantor.  It  is  intended  to  meet  the  case  where  one 
is  in  possession  and  his  grantee  wishes  for  a  remedy,  if  he  shall 
discover  that  a  third  person  has  a  better  title,  which  for  any 
reason  he  does  not  see  fit  to  enforce  by  eviction,  so  as  to  lay  a 
foundation  for  an  action  by  the  grantee  upon  his  covenant  of 
warranty."  ^ 

§  888.  By  what  the  covenant  of  seisin  is  broken.— A  cove- 
nant of  seisin  is  broken  if  there  is  no  such  land  iu  existence  as 
that  described  in  the  deed  or  purporting  to  have  been  conveyed.' 
Where  a  spring  had  been  previously  conveyed,  it  was  held  on 
the  ground  that  the  spring  was  a  part  of  the  land  conveyed,  the 
covenant  of  seisin  in  the  deed  had  been  broken.'  So  it  is  broken 
where  there  is  a  paramount  right  in  another  to  prevent  the  grantee 
from  damming  water  to  a  certain  height,  when  there  is  a  reserva- 
tion of  that  right  to  him  in  his  deed.^  It  is  also  broken  if  the 
grantor  possesses  only  an  estate-tail,^  or  if  an  estate  for  life  is 
outstanding.^  If  the  grantor  has  previously  sold  any  part  of 
the  premises  which  is  a  fixture,  such  as  the  rails  of  a  fence, 
buildings,  or  other  structures,  so  that  the  right  to  remove  them 
is  vested  in  another  at  the  time  of  his  conveyance,  his  covenant 
of  seisin  is  broken.'  The  use  by  a  railway  company  of  a  parcel 
of  land  as  a  right  of  way  is  not  of  itself  a  breach.  It  must  also 
appear  that  the  company  had  a  valid  right  to  such  use  of  the 
land.®  If  the  grantor  covenants  that  he  is  seised  of  an  undivided 
portion  of  certain  land,  his  covenant  is  broken  if  the  fact  be  that 

»  3  Wash.  Real  Prop.  (4th  ed.)  456. 

*  Bacon  r.  Lincoln,  4  Cush.  212 ;  50  Am.  Dec  765 ;  Basford  v.  Pearson,  9 
Allen,  389 ;  Wheelock  v.  Thayer,  16  Pick.  68. 

»  Clark  V.  Conroe,  38  Vt.  471. 

*  Walker  v.  Wilson,  13  Wis.  522 ;  Traster  v.  Snelson,  29  Ind.  96 ;  Hall  v. 
Gale,  14  Wis.  55. 

6  Comstock  V.  Comstoek,  23  Conn.  352. 

6  Wilder  v.  Ireland,  8  Jones  (N.  C.)  90 ;  MiUs  v.  Catlin,  22  Vt.  106. 

7  West  V.  Stewart,  7  Barr.  122;  Powers  v.  Dennison,  30  Vt.  752;  Van 
Wagner  v.  Van  Nostrand,  19  Iowa,  427.  See  Burke  v.  Nichols,  2  Keyes, 
671 ;  Abbott  v.  Rowan,  33  Aik.  593 ;  Benton  County  v.  Rutherford,  33  Ark. 
640. 

8  Jerald  i>.  EUy,  51  Iowa,  321. 
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a  partition  had  been  made.^  So,  where  there  are  two  tenants, 
■  and  one  of  them  attempts  to  convey  the  entire  estate,  the  cove- 
nant is  broken  as  to  one  half  of  the  estate.^  It  is  broken  by 
the  existence  of  a  prior  deed  conveying  to  a  railroad  company 
and  its  assigns,  a  strip  of  land  along  the  line  of  its  road  for  the 
purposes  of  the  company,  where  a  deed  is  subsequently  executed 
conveying  a  parcel  of  land  including  such  strip,  notwithstanding 
the  fact  that  at  the  time  of  the  execution  of  the  second  deed,  the 
strip  of  land  is  occupied  for  the  purposes  of  a  railroad.' 

§  889.  Broken  at  once  if  grantor  lias  no  possession. — Unless 
there  is  some  statutory  regulation  to  the  contrary,  the  rule  is 
that  a  covenant  of  seisin  where  the  grantor  has  no  posses- 
sion, either  actual  or  constructive,  is  broken  as  soon  as  made. 
If  he  has  no  possession  either  by  himself  or  by  another,  nothing 
is  conveyed  by  his  deed  where  champerty  acts  prevail.'* 

§  890.  By  what  the  covenant  is  not  broken. — This  covenant 
is  not  broken  by  the  existence  of  a  highway  over  a  portion  of 
the  land,**  nor  is  it  broken  by  the  existence  of  a  railroad  across 
the  land,  but  a  covenant  against  encumbrances  would  be.'  A 
judgment,  mortgage,  or  a  right  of  dower,  does  not  operate  as  a 
breach  of  the  covenant  of  seisin.'  All  of  these  do  not  affect  the 
technical  seisin  of  the  grantee.  He  has  the  title  by  virtue  of 
his  deed,  and  although  these  may  be  encumbrances,  from  which 
he  may  be  protected  by  his  covenant  against  encumbrances,  yet 
they  do  not  affect  his  possession  of  the  land  or  his  legal  title 
thereto.     Thus,  a  mortgage  is  a  charge  upon  the  land,  but  until 


*  Morrison  v.  McArthur,  43  Me.  567. 
»  Downer  v.  Smith,  38  Vt.  464. 

*  Messer  v.  Oestreich,  52  Wis.  684. 

*  See  Reasoner  v.  Edmondson,  5  Ind.  393;  Fowler  v.  Poling,  2  Barb. 
803 ;  Cushman  v.  Blanchard,  2  Me.  269 ;  Wilson  v.  Cochran,  46  Pa.  St.  231 ; 
8  Wash.  Real  Prop.  (4th  ed.)  457. 

*  Whitbeck  V.  Cooke,  15  Johns.  483 ;  8  Am.  Dec.  272 ;  Vaughns.  Stuzaker, 
16  Ind.  340. 

*  Kellogg  V.  Malin,  50  Mo.  496. 

'  Fitzhugh  V.  Croghan,  2  Marsh.  J.  J.  430 ;  Sedgwick  v.  HoUenbeck,  7 
Johns.  376 ;  Stanard  v.  Eldridge,  16  Johns.  254 ;  Tuite  v.  Miller,  10  Ohio, 
383;  Massey  v.  Craine,  1  McCord,  489;  Lewis  v.  Lewis,  5  Rich.  12;  Rea- 
soner V.  Edmondson,  5  Ind.  394.    See  Zent  v.  Picken,  54  Iowa,  535. 
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the  mortgagee  enters,  the  covenant  of  seisin  is  not  broken.' 
Where  a  deed  conveys  land,  excepting  "eighty  acres  more  or 
less  heretofore  conveyed,"  to  another,  such  clause  is  descriptive 
merely.  It  is  not  of  the  essence  of  the  contract;  hence  if  the 
portion  previously  conveyed  exceeds  the  quantity  mentioned  in  the 
deed,  the  covenant  of  seisin  by  the  grantor  is  not  broken.'^  "Where 
a  purchaser  from  a  sheriff,  under  a  judgment  of  foreclosure,  con- 
veyed with  a  covenant  of  seisin,  a  subsequent  order  of  the  court 
vacating  the  sale  and  opening  the  judgment  did  not,  it  was  held, 
operate  as  a  breach  of  the  covenant.^  "Where  one  is  in  posses- 
sion of  laud  under  a  patent,  and  sells  it  with  a  covenant  of  seisin, 
the  fact  that  such  patent  is  voidable,  and  hence  his  title  to  the 
premises  defeasible,  does  not  render  him  liable  on  the  covenant.^ 

§  891.  Seisin  of  grantee. — Nor  can  advantage  be  taken  of  this 
covenant,  when  the  grantee  is  himself  seised  of  the  premises. 
**  It  never  can  be  permitted  to  a  person  to  accept  a  deed  with 
covenants  of  seisin,  and  then  turn  round  upon  his  grantor  and 
allege  that  his  covenant  is  broken,  for  that  at  the  time  he  accepted 
the  deed  he  himself  was  seised  of  the  premises."  ^  A  subsequent 
written  contract  from  a  former  owner  to  convey  the  legal  estate 
to  some  one  else  than  the  grantee  is  not  a  breach.*  And  this 
covenant  is  not  broken  by  the  existence  of  an  easement.^ 

§  892.  Burden  of  proof — "When  an  action  is  brought  by  a 
grantee  against  the  grantor  for  a  breach  of  the  covenant  of  seisin, 

»  Reasoner  v.  Edmondson,  5  Ind.  394.  Where  one  of  the  parties  was  a 
minor,  it  was  held  that  inasmuch  as  the  title  had  passed  to  the  grantee, 
there  could  be  no  breach  of  the  covenant  until  the  minor  attained  majority 
and  disaffirmed,  or  in  some  legal  manner  avoided  the  conveyance :  Van 
Nostrand  v.  Wright,  Lalor's  Supp.  to  Hill  <fe  Denio  (IST.  Y.)  260. 

*  McArthur  v.  Morris,  84  N.  C.  405. 

>  Coit  V.  McReynolds,  2  Rob.  (N.  Y.)  658.  "Suppose  a  man  conveys 
his  property  to  an  innocent  party  in  fraud  of  his  creditors,  and  the  court 
should  set  aside  the  deed  (if  a  court  could  be  found  to  do  such  a  thing), 
would  an  action  lie  by  the  grantee  for  a  breach  of  the  covenant  of  seisin  ? 
I  think  not." 

*  Pollard  V.  Dwight,  4  Cranch,  430,  432. 

*  Fitch  V.  Baldwin,  17  Johns.  161. 

*  Seckler  v.  Fox,  51  Mich.  92.  Evidence  is  inadmissible  to  show  in  sup- 
port of  such  a  contract  that  it  was  executed  in  compliance  with  a  prior  oral 
agreement  with  the  grantor  to  provide  for  such  person  in  this  mode : 
Seckler  V.  Fox,  51  Mich.  92. 

">  Blondeau  v.  Sheridan,  81  Mo.  545. 


193  COVENANTS.  §§  893-894 

the  defendant  has  the  burden  of  proof  to  show  that  the  title  he 
has  transferred  is  good  and  valid.  This  rule  is  founded  on  the 
reason  that  the  defendant  is  supposed  to  know  the  state  of  the 
title,  and  the  plaintiff  has  the  negative  until  the  defendant  shows 
affirmatively  title  on  his  part.  It  would  follow  from  this  rule 
that  in  the  absence  of  evidence  on  either  side,  the  plaintiff  would 
be  entitled  to  recover.^ 

§  893.  Covenant  for  right  to  convey.  —  In  most  cases  a  cove- 
nant for  a  right  to  convey  is  the  equivalent  of  a  covenant  of 
seisin.  But  there  are  cases  where  this  covenant  must  take  the 
place  of  the  latter.  Wherever  a  conveyance  is  made  under  a 
power,  manifestly  the  trustee  or  donee  cannot  execute  a  cove- 
nant of  seisin,  but  he  can  give  a  covenant  of  equal  value  by 
inserting  in  his  conveyance  a  covenant  for  good  right  to  convey. 
Then,  again,  in  those  States  where  a  covenant  of  seisin  is  satis- 
fied by  an  actual  possession,  no  matter  how  tortious  it  may  be, 
without  reference  to  the  title  or  right  to  possession,  it  is  natural 
that  a  purchaser  should  seek  to  protect  himself  by  this  covenant. 
Where  the  covenant  of  seisin  is  considered  as  warranting  the 
title,  as  is  the  case  in  England  and  most  of  the  States,  the  rules 
and  limitations  applicable  to  a  covenant  of  seisin  also  apply 
to  the  covenant  for  right  to  convey,  which  for  practical  purposes 
may  be  considered  its  equivalent.^ 

§  894.  Damages  for  breach  of  covenants  of  seisin  and  good 
right  to  convey.  —  The  measure  of  damages  for  a  breach  of  these 
covenants,  where  the  conveyance  passes  nothing  to  the  grantee, 
is  the  consideration  paid  by  the  grantee,  and  interest  on  such 
sum.^     It  has  frequently  been  contended  that  the  vendee  should 

^  Abbott  V.  Allen,  14  Johns.  253  ;  Patter  v.  Kitchen,  5  Bosw.  566 ;  Baker 
V.  Hunt,  40  m,  266 ;  Swaflford  v.  Whipple,  3  Greene,  G.  261, 264 ;  54  Am.  Dec. 
498 ;  Schofield  v.  Iowa  Co.  32  Iowa,  321 ;  Beckman  v.  Henn,  17  Wis.  412  ; 
Mecblem  *;.  Blake,  16  Wis.  102. 

'  See  Sugden  on  Vendors  (13th  ed.)  462 ;  Dart  on  Vendors  (4th  ed.)  499 ; 
Rawle  on  Covenants  (4th  ed.)  87  ;  Chapman  v.  Holmes,  5  Halst.  20 ;  Bick- 
ford  V.  Page,  2  Mass.  455  ;  Dunnica  v.  Sharp,  7  Mo.  71 ;  Willson  v.  Willson, 
5  Post.  (N.  H.)  234  ;  57  Am.  Dec.  320. 

'  Smith  V.  Strong,  14  Pick.  128 ;  Bickford  v.  Page,  2  Mass.  455 ;  Ela  v. 

Card,  2  N.  H.  175  ;  9  Am.  Dec.  46  ;  Morse  v.  Shattuck,  4  N.  H.  229 ;  17  Am. 

Dec.  419 ;  Greenby  v.  Wilcocks,  2  Johns.  1 ;  3  Am.  Dec.  379 ;  Farmers* 

Bank  v.  Glen,  68  N.  C.  35;  St.  Louis  v.  Bissell,  46  Mo.  157;  Kimball  v. 

II.  Deeds.— 13. 
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be  entitled  to  recover  the  value  of  the  land  at  the  time  he  is 
deprived  of  it ;  in  other  words,  that  he  should  be  reimbursed  for 
the  loss  he  has  actually  sustained.  But  the  rule  is  settled  as 
stated  above.  Chief  Justice  Tilghmau,  in  a  case  where  it  was 
urged  that  actual  loss  should  be  the  criterion  by  which  to  meas- 
ure the  damages,  said :  "  The  rule  contended  for  by  the  plaint- 
iff's counsel,  in  its  utmost  latitude,  applied  to  covenants  like  the 
present,  would,  in  many  instances,  produce  excessive  mischief. 
Indeed,  the  counsel  have,  in  some  measure,  given  up  this  rule 
by  confessing  that  when  buildings  of  magnificence  are  erected  to 
gratify  the  luxury  of  the  wealthy,  it  would  be  unreasonable  to 
give  damages  to  the  extent  of  the  loss ;  but  the  ruinous  conse- 
quences would  not  be  less  to  many  persons  who  have  sold  lands 
on  which  no  other  than  useful  buildings  have  been  erected.  The 
rise  in  the  value  of  laud,  not  only  in  towns  on  the  sea  coast,  but 
in  the  interior  part  of  the  United  States,  is  such  that  it  can 
hardly  be  supposed  that  any  prudent  man  would  undertake  to 
answer  the  incalculable  damages  whicli  might  overwhelm  his 
family,  under  the  construction  contended  for  by  the  plaintiff. 
I  have  taken  pains  to  ascertain  the  opinion  of  lawyers  in  this 
State  prior  to  the  American  revolution,  and  I  think  myself 
warranted    in   asserting,    from   the   information   that    I    have 

Bryant,  25  Minn.  496 ;  Sumner  v.  Williams,  8  Mass.  162 ;  5  Am.  Dec.  83 ; 
Stubbs  V.  Page,  2  Grreenl.  378 ;  Mitchel  v.  Hazen,  4  Conn.  495 ;  10  Am.  Dec. 
169 ;  Foster  v.  Shannon,  41  N.  H.  373 ;  Phipps  v.  Tarpley,  31  Miss.  433 ; 
Hodges  V.  Thayer,  110  Mass.  286 ;  Overhuser  v.  McCallister,  10  Ind.  41 ; 
Leland  v.  Stone,  10  Mass.  459 ;  Marsten  v.  Hobbs,  2  Mass.  433 ;  3  Am.  Dec. 
61 ;  Caswell  v.  Wendwell,  4  Mass.  108 ;  Wilson  v.  Forbes,  2  Dev.  30 ;  Nut- 
ting V.  Herbert,  35  N.  H.  120 ;  Willson  v.  WiBson,  25  N.  H.  229 ;  57  Am. 
Dec.  320;  Sterling  v.  Peet,  14  Conn.  245.;  Tapley  v.  Lebaume,  1  Mo.  550; 
Campbell  v.  Johnston,  4  Dana,  182 ;  Cox  v.  Strode,  2  Bibb,  277 ;  5  Am.  Dec. 
603 ;  Foster  v.  Thompson,  41  N.  H.  373 ;  Martin  v.  Long,  3  Mo.  391 ;  Law- 
less V.  Collier,  19  Mo.  480;  Blake  v.  Bumham,  29  Vt.  437;  Recohs  v. 
Younglove,  8  Baxt.  385  ;  Backus  v.  McCoy,  3  Ohio,  211 ;  17  Am.  Dec.  585 ; 
Clark  V.  Parr,  14  Ohio,  118  ;  45  Am.  Dec.  529 ;  Nichols  v.  Walter,  8  Mass. 
243 ;  Hacker  v.  Blake,  17  Ind.  97 ;  Frazier  v.  Supervisors,  74  HI.  291 ;  Blos- 
som V.  Knox,  3  Pinn.  262 ;  Blackwell  v.  Justices,  2  Blackf.  143 ;  Logan  v. 
Moulder,  1  Ark.  313 ;  33  Am,  Dec.  338  ;  Lacy  v.  Maman,  37  Ind.  168  ;  Kin- 
caid  V.  Brittain,  5  Sneed,  109  ;  Kingsbury  v.  Milner,  69  Ala.  502 ;  Hacker  v. 
Stprer,  8  Me.  228 ;  Hacker  v.  Blake,  17  Ind.  97 ;  Bonta  v.  Miller,  1  Litt.  250 ; 
Sheets  v.  Andrews,  2  Blackf .  274  ;  Kimball  v.  Bryant,  25  Minn.  496 ;  Cum- 
mins V.  Kennedy,  3  Litt.  118 ;  14  Am.  Dec.  45  ;  Moore  v.  Frankenfield,  25 
Minn.  540;  Park  v.  Cheek,  4  Cold.  20.  See  Price  v.  Deal,  90  N.  C.  290; 
Lanigan  v.  Kille,  13  Phila.  60 ;  Bloom  v.  Wolfe,  50  Iowa,  286. 
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received,  that  the  prevailing  opinion  among  the  most  eminent 
counsel  was  that  the  standard  of  damages  was  the  value  of 
the  land  at  the  time  of  making  the  contract."^  To  similar 
effect  is  the  language  of  Mr.  Justice  Livingston,  in  one  of  the 
early  New  York  cases:  "To  refund  the  consideration,  even 
with  interest,  may  -be  a  very  inadequate  compensation  when 
the  property  is  greatly  enhanced  in  value,  and  when  the  same 
money  might  have  been  laid  out  to  equal  advantage  elsewhere. 
Yet  to  make  this  increased  value  the  criterion  where  there  has 
been  no  fraud  may  also  be  attended  with  injustice,  if  not  ruin. 
A  piece  of  land  is  bought  solely  for  the  purpose  of  agriculture ; 
by  some  unforeseen  turn  of  fortune,  it  becomes  the  site  of  a  popu- 
lous city,  after  which  an  eviction  takes  place.  Every  one  must 
perceive  the  injustice  of  calling  on  a  bona  fide  vendor  to  refund 
its  present  value,  and  that  few  fortunes  could  bear  the  demand. 
Who  for  the  sake  of  one  hundred  pounds  would  assume  the  haz- 
ard of  repaying  as  many  thousands,  to  which  the  value  of  the 
property  might  rise  by  causes  not  foreseen  by  either  party,  and 
which  increase  in  worth  would  confer  no  right  on  the  grantor 
to  demand  a  further  sum  of  the  grantee.  The  safest  general 
rule  in  all  actions  on  contract  is  to  limit  the  recovery  as  much 
as  possible  to  an  indemnity  for  the  actual  injury  sustained,  with- 
out regard  to  the  profits  which  the  plaintiff  has  failed  to  make, 
unless  it  shall  clearly  appear  from  the  agreement  that  the  acqui- 
sition of  certain  profits  depended  on  the  defendant's  punctual 
performance,  and  that  he  had  assumed  to  make  good  such  a  loss 
also."  ^     Where  the  plaintiff  has  had  the  use  of  the  premises, 

*  In  Bender  v.  Fromberger,  4  Dall.  442. 

'  In  Staatsi;.  Ten  Eyck,  3  Caines,  111.  And  see,  also,  Pitcher  v.  Living- 
ston, 4  Johns.  1 ;  4  Am.  Dec.  229 ;  Swaflford  v.  Whipple,  3  Greene,  G.  261, 
264 ;  54  Am.  Dec.  498.  In  Pitcher  v.  Livingston,  4  Johns.  1, 17,  Chief  Justice 
Kent  said:  "The  case  before  us  then  resolves  itself  into  this  question : 
What  is  the  extent  of  the  rule  of  damages  on  a  breach  of  the  covenant  of 
seisin  ?  Three  points  are  submitted  by  the  case  :  (1)  Whether  the  plaintiff 
can  recover  interest  on  the  consideration  paid  ;  (2)  whether  he  can  recover 
for  the  increased  value  of  the  land  ;  and  (3)  whether  he  can  recover  for  his 
beneficial  improvements.  The  two  first  points  were  settled  in  the  case  of 
Staats  V.  Ten  Eyck,  and  need  not  be  again  examined.  Nothing  has  been 
shown  which  affects  the  accuracy  of  that  decision  on  those  points,  and  it 
deserves  notice  as  being  of  great  weight  in  support  of  that  decision,  that  in 
the  States  of  Massachusetts  and  Pennsylvania,  the  same  rule  of  damages 
is  established  in  an  action  for  a  breach  of  the  covenant  of  seisin.    The 
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no  interest  can  be  recovered  for  the  time  elapsing  before  eviction, 
unless  he  has  been  forced  to  pay  mesne  profits  to  the  holder  of 


third  point  was  reserved  in  the  consideration  of  the  former  case,  and 
no  opinion  expressed  upon  it.  It,  therefore,  remains  open  for  discus- 
sion. I  must  own  that  I  never  perceived  any  ground  for  a  distinction 
as  to  the  damages  between  the  rise  in  the  value  of  the  land  and  the 
improvements.  There  is  no  reason  for  such  a  distinction  deducible  from 
the  nature  of  the  covenant  of  seisin.  Improvements  made  upon  the 
land  were  never  the  subject-matter  of  the  contract  of  sale  any  more 
than  its  gradual  increase  or  diminution  in  value.  The  subject  of  the 
contract  was  the  land  as  it  existed  and  was  worth  when  the  contract  was 
made.  The  purchaser  may  have  made  tho  purchase  under  the  expec- 
tation of  a  great  rise  in  the  value  of  the  land,  or  of  great  improvements 
to  be  made  by  the  application  of  his  wealth  or  his  labor.  But  such 
expectations  must  have  been  confined  to  one  party  only,  and  not  have 
entered  as  an  ingredient  into  the  bargain.  It  was  the  land  and  its  price  at* 
the  time  of  the  sale  which  tho  parties  had  in  view,  and  to  that  subject 
the  operation  of  the  contract  ought  to  be  confined.  The  argument  in  favor 
of  the  value  of  the  land  and  the  improvements  as  they  exist  at  the  time 
of  eviction,  has  generally  excepted  cases  of  extraordinary  increase  and  of 
very  expensive  improvements.  It  seems  to  have  been  admitted,  that 
without  such  a  limitation  to  the  doctrine,  it  could  not  be  endured.  But 
this  destroys  everything  like  a  fijxed  rule  on  the  subject,  and  places  the 
question  of  damages  in  a  most  inconvenient  and  dangerous  uncertainty. 
We  have  a  striliing  illustration  of  this  in  the  French  law.  The  rule  in 
France  upon  bona  fide  sales,  according  to  Pothier,  Traite  du  Contrat  de 
Vente  (No.  132-141),  is  to  make  tho  seller,  on  eviction  of  the  buyer,  refund 
not  only  the  original  price,  but  the  increased  value  of  the  land,  and  the 
expense  of  the  meliorations  made.  He  admits,  however,  that  the  inten- 
tion of  the  parties  is  to  bo  the  rule  in  the  assessment  of  damages,  and  that, 
in  the  case  of  an  immense  augmentation  in  the  price  of  the  land,  or  in  the 
value  of  the  improvements,  the  seller  is  to  answer  only  for  the  moderate 
damages  which  the  parties  could  be  supposed  to  have  anticipated  when 
tho  contract  was  made.  It  is  plainly  to  be  perceived  that  there  is  no  cer- 
tainty in  sucli  a  loose  application  of  the  rule,  and  that  it  leaves  the  dam- 
ages to  an  arbitrary  and  undefined  discretion,  and  so  it  appears  to  have 
been  understood;  for  in  the  'Institution  au  Droit  Francois,'  by  M.  Argou 
(liv.  3,  ch.  23),  it  is  laid  down  that  'the  question  of  damages,  beyond  the 
price  paid,  is  with  them  very  arbitrary.^  This  is  not  consonant  to  the 
genius  of  our  law,  nor  does  it  recommend  itself  well  for  our  adoption.  On 
a  subject  of  such  general  concern,  and  of  such  momentous  interest,  as 
the  usual  covenants  in  a  conveyance  of  land,  the  standard  for  the  compu- 
tation of  damages,  upon  a  failure  of  title  (whatever  that  standard  may  be), 
ought,  at  least,  to  be  certain  and  notorious.  The  seller  and  the  purchaser 
are  equally  interested  in  having  the  rule  fijxed.  I  agree  that  the  contract  is 
to  be  construed  according  to  the  intention  of  the  parties ;  but  I  consider  that 
the  intention  of  the  covenant  of  seisin,  as  uniformly  expounded  in  the 
English  law,  is  only  to  indemnify  the  grantee  for  the  consideration  paid. 
This  was  the  settled  rule  at  common  law,  upon  the  ancient  warranty,  of 
which  this  covenant  of  seisin  is  one  of  the  substitutes ;  and  all  the  reasons 
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the  paramount  title.*  "Where  the  possession  of  the  grantee  has 
never  been  disturbed,  only  nominal  damages  can  be  recovered 
for  a  mere  technical  breach? 

§  895.  Proof  of  real  consideration. — In  this  country  the  clause 
stating  the  consideration  is  not  conclusive.  A  different  rule  seems 
to  prevail  in  England.  Mr.  Mayne  says :  "  Where  the  damages 
are  calculated  upon  the  basis  of  the  purchase  money,  its  amount, 
if  stated  in  the  deed  of  conveyance,  cannot  be  contradicted  by 
parol  evidence.  Where  any  consideration  is  mentioned,  if  it  is 
not  said  also,  'and  for  other  considerations,'  you  cannot  enter 
into  any  proof  of  any  other ;  the  reason  is,  it  would  be  contrary 
to  the  deed ;  for  when  the  deed  says  it  is  in  consideration  of  a 
particular  thing,  that  imports  the  whole  consideration,  and  is 
negative  to  any  other." '  But  in  the  United  States  the  rule  is 
that  the  consideration  clause  is  not  conclusive,  and  that  evidence 
is  admissible  to  show  the  true  consideration.'*     It  follows  from 

of  policy  which  prevent  the  extension  of  the  covenant  to  the  increased 
vahie  of  the  land  apply  equally,  if  not  more  strongly,  to  prevent  its  exten- 
sion to  improvements  made  by  the  purchaser,  A  seller  may  he  presumed, 
at  all  times,  able  to  return  the  consideration  which  he  actually  received  ; 
but  to  compel  him  to  pay  for  extensive  improvements,  of  the  extent  of 
which  he  could  have  made  no  calculation,  and  for  which  he  received  no 
consideration,  may  suddenly  overwhelm  him  and  his  family  in  irretriev- 
able ruin."  See,  also,  Morris  v.  Matthews,  3  Strob.  199 ;  Nelson  v.  Matthews, 
2  Hen.  &  M.  164 ;  3  Am.  Dec.  620 ;  Blessing  v.  Beatty,  1  Rob.  (Va.)  287 ; 
Bond  V.  Quattlebaum,  1  McCord,  584;  10  Am.  Dec.  702. 

1  Hutchins  v.  Roundtree,  77  Mo.  500.  And  see  Stebbins  v.  Wolf,  38 
Kan.  765. 

2  Boon  V.  McHenry,  55  Iowa,  202. 
'  Mayne  on  Damages  (2d  ed.)  148. 

*  Guinotte  v.  Chouteau,  34  Mo.  154 ;  Hodges  v.  Thayer,  110  Mass.  286 ; 
Martin  v.  Gordon,  24  Ga.  533  ;  Gavin  v,  Buelders,  41  Ind.  528 ;  Goodspeed 
V.  Fuller,  46  Me.  141 ;  71  Am.  Dec.  572  ;  Bullard  v.  Briggs,  7  Pick.  533  ;  19 
Am.  Dec.  292 ;  Watson  v.  Blaine,  12  Serg.  &  R.  131 ;  14  Am.  Dec.  669 ;  Gul- 
ley  V.  Grubbs,  1  Marsh.  J,  J.  388 ;  Wade  v.  Merwin,  11  Pick.  280  ;  Duval  v. 
Bibb,  4  Hen.  &  M.  113  ;  4  Am.  Dec.  506 ;  Clapp  v.  Tirrell,  20  Pick.  247 ;  Hig- 
don  V.  Thomas,  1  Har.  &  G.  139;  Hayden  v.  Mentzer,  10  Serg.  &  R.  329; 
McCrea  v.  Purmort,  16  Wend.  460  ;  30  Am.  Dec.  103  ;  Wolfe  v.  Hauver,  1 
Gill,  84 ;  Strawbridge  V.  Cartledge,  7  Watts  &  S.  399 ;  Park  v.  Cheek,  2  Head, 
451 ;  Monahan  v.  Colgin,  4  Watts,  436  ;  Dexter  v.  Manley,  4  Cush,  26  ;  Jack 
V.  Dougherty,  3  Watts,  151 ;  Burbank  v.  Gould,  15  Me.  118 ;  Bingham  v. 
Weiderwax,  1  Comst.  509 ;  Bolton  v.  Johns,  5  Barr.  145  ;  Meeker  v.  Meeker, 
16  Conn.  383 ;  Harvey  v.  Alexander,  1  Rand.  219 ;  10  Am.  Dec.  519 ;  Jones 
V.  Ward,  10  Yerg.  160 ;  Curry  v.  Lyles  2  HiU  (S.  C.)  404 ;  Garrett  v.  Stuart, 
1  McCord,  514 ;  Wilson  v.  Shelton,  9  Leigh,  343  ;  Hartley  v.  McAnulty,  4 


§  896  COVENANTS.  198 

this  rule  that  either  party  can  prove  what  was  in  fact  the  real  con- 
sideration, when  the  amount  stated  in  the  deed  is  not  the  true 
one.  The  defendant  may  show  that  the  consideration  was  less 
than  that  expressed  in  the  conveyance  for  the  purpose  of  dimin- 
ishing the  amount  of  damages.^  So  on  the  other  hand,  for  the 
purpose  of  augmenting  the  damages,  the  plaintiff  may  show  that 
the  real  consideration  was  larger.^  It  is  permissible  to  show  that 
the  consideration  was  property.  In  such  a  case,  the  damages 
will  be  measured  by  the  value  of  the  property  at  the  time  of  the 
execution  of  the  conveyance,  with  interest.'  But,  of  course,  it  is 
competent  for  the  parties  to  agree  upon  the  value  of  the  property 
as  the  whole  or  a  part  of  the  consideration.  When  such  agree- 
ment is  made,  the  value  so  determined  will  be  the  amount  to  be 
recovered,  rather  than  the  value  which  at  the  trial  the  property 
might  be  proven  to  have."* 

§  896.  Mitigation  of  damages. — In  mitigation  of  damages,  the 
defendant  may  show  that  a  certain  parcel  was  included  in  the  deed 
by  mistake,  and  that  he  received  no  part  of  the  consideration  price 
for  it.^  "Whatever  evidence"  said  the  court,  in  one  of  these 
cases,  "therefore,  tended  to  show  the  consideration  actually  paid 
for  the  premises  before  granted  to  Merrill,  or  to  show  that  no  con- 
sideration was  paid  for  them,  for  the  reason  that  it  was  known 
and  understood  by  the  parties  that  they  were  not  to  pass  by  the 

Yeates,  95 ;  2  Am.  Dec.  396 ;  Engleman  v.  Craig,  2  Bush,  424 ;  Morse  v. 
Shattuck,  4  N.  H.  229 ;  17  Am.  Dec.  419 ;  Barnes  v.  Learned,  5  N.  H.  264 ; 
Nutting  V.  Herbert,  35  N.  H.  120 ;  Belden  v.  Seymour,  8  Conn.  304  ;  21  Am. 
Dec.  661 ;  Henderson  v.  Henderson,  13  Mo.  151;  Bircher  v.  Watkins,  13  Mo. 
521 ;  Hallam  v.  Todlmnter,  24  Iowa,  166;  Harlow  v.  Tlaomas,  15  Pick.  66 ; 
Gushing  v.  Rice,  46  Me.  303 ;  71  Am.  Dec.  579  ;  Moore  v.  McKie,  5  Smedes 
&  M.  23S  ;  Williamson  v.  Test,  24  Iowa,  138 ;  Byrnes  v.  Rich,  5  Gray,  518. 

1  Harlow  v.  Thomas,  15  Pick.  70 ;  Morse  v.  Shattuck,  4  N.  H.  229 ;  17  Am. 
Dec.  419 ;  "Williamson  v.  Test,  24  Iowa,  139 ;  Bingham  v.  Weiderwax,  1 
Comst.  514  ;  Moore  v.  McKie,  5  Smedes  <fc  M.  238  ;  Swafford  v.  Whipple,  3 
Greene,  267 ;  54  Am.  Dec.  498 ;  Cox  v.  Henry,  8  Casey,  19 ;  Martin  v.  Gor- 
don, 24  Ga.  535. 

2  Dexter  v.  Manley,4Cush.  26 ;  Belden  Z).  Seymour,  8  Conn.  304 ;  21  Am. 
Dec.  661 ;  Guinotte  v.  Chouteau,  34  Mo.  154. 

'  Hodges  V.  Thayer,  110  Mass.  286 ;  Lacey  v.  Marnan,  37  Ind.  168 ;  Bon- 
nons  Estate  v.  Urton,  3  Greene,  228. 

*  Williamson  v.  Test,  24  Iowa,  138. 

*  Leland  v.  Stone,  10  Mass.  459 :  Barnes  v.  Learned,  5  N.  H.  264 ;  Nutting 
».  Herbert,  35  N.  H.  121 ;  S.  C.  37  N.  H.  346 ;  Stewart  v.  Hadley,  55  Mo.  235, 
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convejance,  was  competent  and  admissible  on  the  question  of  dam- 
ages, although  inadmissible  upon  the  issue  raised  by  the  plea  of 
omnia  performavit.  If  the  jury  or  an  auditor  should  find  that 
nothing  was  j)aid  for  the  Merill  place,  although  it  is  clearly 
included  within  the  deed,  but  that  both  parties  knew  and 
understood  it  to  have  been  previously  sold,  and  that,  in  fact,  it 
was  included  in  the  deed  by  mistake,  or  through  inadvertence, 
the  plaintiff  would  be  entitled  to  nominal  damages  only."  ^ 

§  897.  Knowledge  of  grantor's  want  of  title. — The  right  of 
recovery  for  a  breach  of  a  covenant  of  seisin  is  not  affected  by  the 
fact  that  it  was  known  to  one  or  both  of  the  parties  at  the  time 
the  covenant  was  made  that  the  grantor  had  no  title  to  the  land, 
or  any  part  of  it.^  Bailey,  P.  J.,  in  the  case  cited,  quoted  with 
approval  the  language  of  the  Supreme  Court  of  that  State  in  a 
former  case:'  "Where  a  person  insists  upon  and  obtains  cove- 
nants for  title,  he  has  the  right,  when  obtained,  to  rely  upon 
them  and  enforce  their  performance  or  recover  damages  for  their 
breach.  The  vendor  is  under  no  compulsion  to  make  covenants 
when  he  sells  land,  but  having  done  so,  he  must  keep  them  or 
respond  in  damages  for  injury  sustained  by  their  breach.  Nor 
is  it  a  release  or  discharge  of  the  covenant  to  say  that  both  parties 
knew  it  was  not  true,  or  that  it  would  not  be  performed  when  it 
was  made.  A  person  may  warrant  an  article  to  be  sound  when 
both  buyer  and  seller  know  that  it  is  unsound ;  so  the  seller  may 
warrant  the  quantity  or  quality  of  an  article  he  sells  when  both 

*  Nutting  V.  Herbert,  35  N.  H.  127,  per  Fowler  J.  In  Burke  v.  Beveridge, 
15  Minn.  208,  the  court,  in  speaking  of  a  breach  of  the  covenants  of  seisin 
and  good  right  to  convey,  and  the  efifect  of  the  covenantor  securing  the  para- 
mount title  which  by  virtue  of  another  covenant  in  the  deed  passed  to  the 
covenantee,  said  :  "  Though  by  the  breach  of  the  covenants  in  question,  as 
thereby  the  title  wholly  fails,  the  law  restores  to  the  plaintiff  the  consid- 
eration paid,  with  interest,  yet,  if  by  virtue  of  another  covenant  in  the 
same  deed,  also  intended  to  secure  to  her  the  subject-matter  of  the  convey- 
ance, she  has  obtained  that  seisin,  it  would  be  altogether  inequitable  that 
she  should  have  that  seisin,  and  also  the  consideration  paid  for  it ;  that  ia 
to  say,  that  if  there  exist  facts  which  would  render  inequitable  the  appli- 
cation of  the  rule  tliat  such  covenants,  if  broken  at  all,  ai'e  broken  as  soon 
as  made,  and  the  purchaser's  right  of  action  to  recover  back  the  consider- 
ation is  then  perfect,  such  facts  are  to  be  taken  into  consideration  by  the . 
jury,  not  as  a  bar  to  the  action,  but  in  mitigation  of  damages." 

*  Wadhams  v.  Tnnes,  4  Bradw.  (111.  App.)  642,  646. 
»  Beach  v.  Miller,  51  111.  211. 
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parties  know  that  it  is  not  of  the  quality  or  does  not  contain  the 
quantity  Avarranted.  In  fact  the  reason  the  purchaser  insists 
upon  covenants  for  title,  or  a  warranty  of  quality  or  quantity,  is 
because  he  either  knows  or  fears  that  the  title  is  not  good,  or 
that  the  article  lacks  in  quantity  or  quality." 

§  898.  Value  of  land  as  measure  of  damages. — As  has  been 
pointed  out,  the  measure  of  damages  in  most  cases  is  the  con- 
sideration paid  -with  interest.  But  there  may  be  cases  where  to 
apply  such  a  rule  would  be  to  deny  to  the  covenantee  all  relief. 
No  consideration  whatever  may  be  mentioned  in  the  deed,  and 
it  may  be  impossible  to  learn  the  true  consideration.  The  con- 
sideration may  have  been  paid  by  a  third  person  at  whose 
request  the  covenants  in  the  deed  may  have  been  inserted.  In 
cases  of  this  character,  the  circumstances  of  each  particular  case 
must  control  the  rule  as  to  damages,  and  generally  the  value  of  the 
land  at  the  time  the  conveyance  is  made  with  interest  will  form  the 
basis  of  damages.^  An  agreement  was  made  between  a  debtor 
and  a  creditor,  whereby  the  latter  agreed  to  receive  a  ccrtaiu  lot 
of  laud  in  full  satisfaction  of  the  debt.  The  former  agreed  with 
another  for  the  purchase  of  the  land,  and  I'equested  him  to  make 
the  deed  directly  to  the  creditor  with  warranty.  This  was  done, 
the  deed  expressing  a  large  nominal  consideration.  It  was 
delivered  by  the  debtor  to  the  creditor  in  satisfaction  of  the 
debt.  In  a  suit  upon  the  covenant,  Mr.  Chief  Justice  Shaw 
said :  "  Then  what  was  the  actual  consideration  as  between  the 
plaintiif  and  defendant?  It  is  very  clear  that  the  consideration 
expressed  in  the  deed  is  no  criterion;  the  actual  consideration 
may  be  always  inquired  into  by  evidence  aliunde.  Nor  is  it  the 
sum  agreed  to  be  paid  to  the  defendant  by  Leighton  [the  debtor]  ; 
to  that  the  plaintiif  was  a  stranger.  Nor  is  it  the  nominal 
amount  of  the  note  which  the  plaintiff  agreed  to  surrender  and 
release  to  Leighton,  as  the  consideration  to  be  by  him  paid  for 
the  land.  That  may  have  been  a  security  of  little  value;  no 
evidence  of  its  value  was  given ;  and,  besides,  to  that  part  of  the 
transaction  the  defendant  was  a  stranger.     It  seems,  therefore, 

1  Smith  V.  strong,  14  Pick.  128 ;  Bynes  v.  Rich,  5  Gray,  518  ;  Hodges  v. 
Thayer,  110  Mass.  286.  See  Staples  v.  Dean,  114  Mass.  125;  Mason  v. 
KeUogg,  38  Mich.  132. 


201  COVENANTS.  §   899 

to  be  a  case  to  which  the  ordinary  general  rule  cannot  apply, 
and  which  must  be  determined  according  to  its  particular  cir- 
cumstances upon  the  general  principles  applicable  to  breaches 
of  contract;  the  party  shall  recover  a  sum  in  damages  which 

will  be  a  compensation  for  his  loss If  the  failure  of  the 

title  extended  to  the  whole  of  the  land,  then  the  entire  value  of 
the  land  is  to  be  the  measure;  if  to  a  part  only,  and  the  plaint- 
iff does  not  tender  a  reconveyance  of  the  part  upon  which  the 
conveyance  operated  to  give  title  to  the  grantee,  then  the  value 
of  the  part,  the  title  to  which  failed,  with  interest,  will  be  taken 
as  the  measure  of  damages."^  When  damages  have  been 
recovered  for  a  total  breach  of  these  covenants,  such  fact  is  a 
bar  to  any  further  recovery.^  ^Yhen  the  covenantee  has  never 
been  in  possession  and  is  iJnable  to  obtain  it,  the  action  upon  the 
covenant  is  in  effect  an  action  for  money  had  and  received,  on 
account  of  failure  of  consideration.^ 

§  899.  Undisturbed  possession  of  grantee.  —  If  there  has  been 
no  disturbance  of  the  possession  of  the  grantee  for  a  suificient 
length  of  time  to  enable  him  to  acquire  title  by  the  statute  of 
limitations,  a  recoveiy  on  the  covenant  should  be  for  no  more 
than  nominal  damages.^  The  consideration  money  and  interest 
are  the  measure  of  damages  when  the  grantee  acquires  nothing  by 
the  conveyance.  But  when  he  acquires  anything  by  his  deed, 
this  must  be  considered  in  estimating  the  damages.  "  The  weight 
of  American  authority  has  determined  that  the  covenant  for  seisin 
is  broken,  if  broken  at  all,  so  soon  as  it  is  made,  and  thereby  the 
immediate  right  of  action  accrues  to  him  who  has  received  it. 
But  in  such  case,  the  grantee  is  not  entitled,  as  matter  of  course, 
to  recover  back  the  consideration  money.     The  damages  to  be 

^  In  Byrnes  v.  Rich,  5  Gray,  518. 

*  Rawle  on  Covenants  (4th  ed.)  263,  and  note ;  Outrana  v.  Morwood,  3 
East,  346;  Nosier  v.  Hunt,  18  Iowa,  212;  Duchess  of  Kingston's  Case,  2 
Smith's  Leading  Cases  (7th  ed.)  778 ;  Marliham  v.  Middleton,  2  Strob.  1259 ; 
Donnell  v.  Thompson,  10  Me.  174 ;  25  Am.  Dec.  216.  And  see  Parker  v. 
Brown,  15  IST.  H.  176;  Kincaid  v.  Brittain,  5  Sneed,  119;  Porter  v.  Hill,  9 
Mass.  34 ;  6  Am.  Dec.  22. 

3  Baker  v.  Harris,  9  Ad.  &  E.  532. 

*  SomervUle  v.  Hamilton,  4  Wheat.  230 ;  Wilson  v.  Forbes,  2  Dev.  30 ; 
Pate  V.  Mitchell,  23  Ark.  591 ;  79  Am.  Doc.  114 ;  Garfield  v.  Williams,  2  Vt. 
328  ;  Cowan  v.  Silliman,  4  Dev.  47.    See  Hencke  v,  Johnson,  62  Iowa,  555. 
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recovered  are  measured  by  the  actual  loss  at  that  time  sustained. 
If  the  purchaser  has  bought  in  the  adverse  right,  the  measure  of 
his  damages  is  the  sum  paid.  If  he  has  beeu  actually  deprived 
of  the  whole  subject  of  his  bargain,  or  of  a  part  of  it,  they  are 
measured  by  the  whole  consideration  money  in  the  one  case,  and 
a  corresponding  part  of  it  in  the  other."  ^  But  the  mere  fact  that 
the  covenantee  is  in  the  undisturbed  possession  of  the  premises, 
where  his  possession  has  not  ripened  into  title,  is  no  defense.'' 

§  900.  Partial  breach. — Where  the  covenant  is  for  a  fee- 
simple,  and  the  estate  is  subject  to  a  life  estate,  recovery  may  be 
had  for  the  value  of  the  less  estate.^  If  after  these  covenants 
are  broken,  and  before  the  covenantee  commences  action  the 
paramount  title  is  acquired  by  the  covenantor,  which  by  the 
operation  of  other  covenants  is  transferred  to  the  covenantee, 
the  damages  may  be  mitigated  or  reduced  to  a  nominal  amount 
by  this  fact.'*  If  the  estate  which  the  grantor  had  and  by  deed 
transferred  was  a  copyhold,  and  he  had  covenanted  for  a  seisin 
in  fee,  there  is  a  breach  of  the  covenant,  and  the  difference  in 

'  Lawless  v.  Collier,  19  Mo.  480.  In  Hartford  and  Salisbury  Ore  Co.  v. 
Miller,  41  Conn.  112,  the  court  says :  "  But  if  tbie  party  takes  anj-^thing  by 
his  deed,  directly  or  indirectly,  by  its  own  force,  or  by  its  co-operation  with 
other  instruments  or  other  circumstances,  whether  it  be  the  entire  thing 
purchased  or  a  part  of  it,  its  value  must  bo  considered  in  considering  the 
damages."  See  Tanner  v.  Livingston,  12  Wend.  83 ;  Kimball  v.  Bryant,  25 
Mmn.  496;  Terry  t;.  Drabenstadt,  68  Pa.  St.  400;  Guthrie  v.  Pugslcy,  12 
Johns.  12G ;  ISIills  v.  Catlin,  22  Vt,  98 ;  Cockrell  v.  Proctor,  Go  Mo.  41 ;  Lock- 
wood  V.  Sturtevant,  6  Conn.  373. 

*  Akerly  v.  Vilas,  21  Wis.  109.  But  in  Missouri,  it  is  held  where  the 
covenant  is  considered  as  running  with  the  land,  that  the  covenantee  has 
not  been  compelled  to  yield  possession  to  a  paramount  title,  he  can  only 
recover  nominal  damages.  He  is  not  permitted  to  give  up  possession  and 
seek  substantial  damages :  Cockrell  v.  Proctor,  65  Mo.  41.  And  see  Hencke 
V.  Johnson,  62  Iowa,  .555. 

»  Guthrie  v.  Pugsley,  12  Johns.  126 ;  Recohs  v.  Younglove,  8  Baxt.  385 ; 
Tanner  v.  Livingston,  12  Wend.  83.  See  Rickert  v.  Snyder,  10  Wend.  416 ; 
Blanchard  v.  Blanchard,  48  Me.  174.  Life  tables  may  be  used  for  the  pur- 
pose of  computing  the  value  of  the  life  estate :  MiUs  v.  Catlin,  22  Vt.  98; 
Donaldson  v.  M.  &  M.  Ry.  Co.  IS  Iowa,  280. 

*  Kimball  v.  Bryant,  25  Minn.  496,  500 ;  Baxter  v.  Bradbury,  20  Me.  260 ; 
Burke  v.  Beveridgc,  15  Minn.  205  ;  Noonan  v.  Isley,  21  Wis.  138 ;  Knowles 
V.  Kennedy,  82  Pa.  St.  445  ;  INIcCarty  v.  Leggett,  3  Hill,  134  ;  King  v.  Gilson, 
32  lU.  348.  See  Tucker  v.  Clark,  2\sand.  Ch.  96;  Boulter  v.  Hamilton,  15 
Up.  Can.  C.  P.  125 ;  Blanchard  v.  Ellis,  1  Gray,  193 ;  Mclnnis  v.  Lyman, 
61  Wis.  191. 
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value  between  a  fee-simple  and  a  copyhold  estate  is  the  measure 
of  damages.^  "When  there  has  been  a  partial  breach  by  a  failure 
of  title  to  part  of  the  laud  conveyed,  either  party  is  entitled  to 
show,  for  the  purpose  of  determining  the  damages,  the  value  which 
that  part,  to  which  title  has  failed,  relatively  bears  to  the  whole.^ 
"The  law  will  apportion  the  damages  to  the  measure  of  value 
between  the  land  lost  and  the  laud  preserved."'  In  a  case  in 
Massachusetts,  it  was  contended  that  the  proper  method  of 
determining  damages  was  by  ascertaining  the  proportion  in 
quantity  which  the  part,  to  which  there  had  been  a  failure  of 
title,  had  to  the  remainder.  But  the  court  replied :  "  This  is 
not  a  just  rule,  for  the  value  may  be  unequal.  The  true  and 
just  rule  is,  that  the  proportional  value,  and  not  the  quantity 
of  the  several  parts  of  the  land,  should  be  the  measure  of  dam- 
ages."^ The  grantors  had  the  fee  in  two  sixths  of  an  estate  and 
a  life  estate  in  the  remaining  four  sixths.  Upon  a  breach  of  the 
covenant,  it  was  held  that  to  measure  the  damages,  the  value  of 
the  life  estate  should  be  deducted  from  four  sixths  of  the  pur- 
chase price,  and  that  as  there  was  no  one  to  call  upon  the  grantee 
for  the  mesne  profits,  no  interest  should  be  allowed.^  If  a  con- 
structive eviction  is  founded  on  the  existence  of  a  tax  deed 
which  a  third  person  held  at  the  time  of  the  execution  of  the 
deed,  the  grantor  may  contest  the  validity  of  the  tax  deed  in  an 


'  Gray  v.  Briscoe,  Noy,  142.    See  Wace  v.  Brickerton,  3  Do  Gex  &  S.  751. 

'  Morris  v.  Phelps,  5  Johns.  49,  56.  See  Wallace  v.  Talbot,  1  McCord, 
467 ;  Griflan  v.  Reynolds,  17  How.  611 ;  Dickens  v.  Shepperd,  3  Murph.  526 ; 
Cornell  v.  Jackson,  3  Cush.  506,  510. 

2  Morris  v.  Phelps,  supra.  See,  also,  Blanchard  v.  Hoxie,  34  Me.  376 ; 
Blanchard  v.  Blanchard,  48  Me.  177 ;  Morrison  v.  McArthur,  43  Me.  567 ; 
Bryan  v.  Smallwood,  4  Har.  &  McH.  483 ;  Hubbard  v.  Norton,  10  Conn. 
435 ;  Rickert  v.  Snyder,  9  Wend.  416 ;  McNear  v.  McComber,  18  Iowa,  14  ; 
Nyce  V.  Obertz,  17  Ohio,  76 ;  Phillips  v.  Reichert,  17  Ind.  120 ;  Hoot  v. 
Spade,  20  Ind.  326. 

*  Cornell  v.  Jackson,  3  Cush.  506,  510. 

^  Guthrie  v.  Pugsley,  12  Johns.  126.  "There  is  no  settled  rule  of  law," 
said  the  court,  "  to  ascertain  the  damages  in  such  a  case,  without  having  a 
jury  to  assess  them,  as  they  must  depend  principally  upon  the  value  of 
the  estate  during  the  lives  of  the  defendants,  which  must  be  deducted 
from  four  sixths  of  the  consideration  money.  Nor  ought  interest  to  be 
allowed  during  their  lives,  for  no  one,  during  that  time,  wUl  have  a  right 
to  turn  the  plaintiflf  out  of  possession,  or  call  on  him  for  the  mesne  profits." 
See,  also,  Downer  v.  Smith,  38  Vt.  464 ;  Tone  v.  Wilson,  81  111.  529 ;  Ela  v. 
Card,  2  N.  H.  175 ;  9  Am.  Dec.  46 ;  Scantlin  v,  Allison,  12  Kan.  851. 
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action  for  a  breach  of  the  covenant.  The  right  of  the  grantor 
to  contest  the  validity  of  the  tax  deed  is  not  affecte<l  by  the  fact 
that  the  statute  of  limitations  has  since  run  in  favor  of  the  tax 
deed.  The  rights  of  the  respective  parties  are  to  be  determined 
by  the  conditions  as  they  existed  at  the  time  at  vrhich  the 
conveyance  was  executed.^ 

§  901.  Treating  partial  failure  as  entire. — Where  there  is  an 
entire  failure  there  can  be  a  total  recovery,  and  Avhere  there  has 
been  a  partial  failure  there  can  be  a  partial  recovery.  But  can 
a  party  treat  a  partial  failure  as  entire  and  recover  the  entire 
purchase  money,  or  must  he  retain  whatever  title  was  acquired, 
permitting  him  to  recover  only  the  difference  in  value  between 
that  title  and  the  entire  estate?  The  question  arose  in  Tennessee, 
where  a  deed  containing  covenants  of  seisin  and  warranty  pur- 
ported to  convey  an  absolute  estate  to  the  entire  land  in  fee,  but 
in  fact  it  conveyed  only  a  life  estate.  The  court  held  that  the 
measure  of  damages  was  the  difference  between  the  value  of  the 
life  estate  and  the  fee,  and  that  as  to  the  life  estate  the  convey- 
ance remained  in  force.^  To  the  argument  that  a  purchaser 
ought  not  to  be  compelled  to  accept  a  title  to  a  part  or  an  estate 
for  life,  when  the  inducement  to  the  purchase  was  the  entire 
estate,  the  court  said  the  reply  was  that  these  "  would  be  impor- 
tant considerations  upon  an  application  to  a  court  of  equity  for  a 
decision,  but  if  the  purchaser  choose  to  sue  upon  the  covenant  at 
law  without  a  rescisiou  or  offer  to  rescind,  he  can  only  recover  to 
the  extent  of  the  breach,  the  contract  of  sale  and  conveyance 
remaining  in  force  as  to  the  part  to  which  the  title  does  not  fail.'" 

§  902.  Burden  of  proof  on  partial  breach. — Where  a  cove- 
nantee sues  a  remote  grantor  for  failure  of  title  to  a  portion  of 
the  laud  which  the  covenantee  had  purchased  from  an  inter- 
mediate grantor,  he  can  recover,  of  course,  a  proportionate  share 
of  the  consideration  received  for  the  deed.  But  as  to  the  relative 
value  of  the  portion  purchased  by  the  covenantee  bringing  suit, 
he  has  the  burden  of  proof.     He  is  the  one  seeking  relief,  and  he 

*  Mclnnis  v.  Lyman,  G2  Wis.  191. 
'  Recohs  V.  Younglo%'e,  8  Baxt.  3S5. 
'  Recohs  V.  Younglove,  supra. 
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must  establish  all  the  facts  showing  that  he  is  entitled  to  relief, 
and  to  what  extent  it  should  be  given.-^ 

§  903.  Power  to  purchase  title. — The  fact  that  the  purchaser 
might  have  removed  the  defect  or  bought  in  the  outstanding  title, 
can  have  no  effect  upon  his  claim  for  damages  for  a  breach  of 
the  covenants.  "It  is  true,"  said  the  court  in  one  case,  "the 
grantee,  while  the  prior  mortgage  remained  only  an  encumbrance, 
might  have  discharged  it  if  he  had  possessed  the  pecuniary  ability, 
and  thus  saved  himself  from  eviction,  but  then  so  might  the 
grantor ;  the  grantee,  whether  able  or  willing  or  not,  was  in  no 
way  bound  to  do  it,  and  had  a  right  to  expect  that  the  grantor 
would  do  it,  while  he,  the  grantor,  was  bound  to  do  it,  bound  by 
the  obligations  of  his  express  covenant."^     Lands  of  which  the 

^  Mische  v.  Baughn,  52  Iowa,  528. 

'  Lloyd  V.  Quiinby,  5  Ohio  St.  265  ;  Miller  v.  Halsey,  2  Green,  48 ;  Stew- 
art V.  Drake,  4  Halst.  143 ;  Chapel  v.  Bull,  17  Mass.  221 ;  Elder  v.  True, 
32  Me.  104;  Burk  v.  Clements,  16  Ind.  132  ;  Norton  v.  Babcock,  2  Met.  510. 
In  the  last  cited  case  the  grantor  had  obtained  the  premises  under  a  judg- 
ment, leaving  an  equity  of  redemption  in  the  judgment  debtor.  This  equity 
of  redemption  was  levied  upon  by  another  judgment  creditor  and  pur- 
chased. The  purchaser  notified  the  grantee  of  his  intention  to  redeem,  and 
the  latter  paid  him  a  sum  of  money  for  the  purpose  of  preventing  the 
amount  for  which  the  equity  had  been  purchased  and  interest,  both  being 
$602.89.  The  deed  contained  the  usual  covenants  of  seisin,  warranty,  and 
against  encumbrances.  In  a  suit  upon  these  covenants  Chief  Justice  Shaw 
said :  "It  appears  by  the  statement  of  facts  reported  as  found  by  the  jury 
that  more  than  a  month  before  the  expiration  of  the  right  of  redeeming  the 
estate  levied  upon  by  the  defendant,  and  by  him  conveyed  to  the  plaintiff 
with  covenants  of  warranty,  Edward  A.  Phelps,  the  holder  of  this  right  to 
redeem,  gave  notice  to  the  ijlaintiflf  of  his  intention  to  redeem ;  whereupon 
the  plaintiff  in  good  faith,  and  in  order  to  discharge  that  right  to  redeem  and 
enable  himself  to  retain  the  estate,  paid  §602.89,  in  order  to  extinguish  such 
encumbrance.  The  value  of  the  estate  at  that  time,  as  found  by  the  jury, 
was  §1,200 ;  for  the  one  moiety  which  was  thS  subject  of  the  levy,  and  the 
estate  to  be  redeemed  and  the  value  of  the  improvements  made  upon  it,  §500. 
It  is  contended  for  the  plaintiff  that  the  amount  thus  paid  by  him  to  extin- 
guish the  encumbrance  is  the  measure  of  his  damage ;  but  we  think  that  this 
cannot  be  laid  down  as  a  rule  of  damages  without  considerable  qualifica- 
tion. Where  the  encumbrance  is  of  such  a  character  that  if  not  extin- 
guished it  would  take  the  whole  estate,  and  it  can  be  extinguished  for  the 
value  of  the  estate,  so  that  the  amount  paid  for  its  extinguishment  would 
bring  a  less  onerous  burden  upon  the  covenantor  than  he  would  have  to 
sustain  by  an  eviction,  it  being  for  his  benefit  as  well  as  that  of  the  owner 
to  extinguish  it,  the  amount  paid  for  extinguishing  would  be  the  measure 
of  damages,  because  it  would  afford  the  plaintiff  perfect  indemnity.  Other- 
wise, the  amount  thus  paid  exceeds  the  amount  which  the  covenantor  would 
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grantors  supposed  themselves  seised  were  sold  with  covenants  of 
seisin  and  warranty,  but  it  appeared  subsequently  that  they  had 

have  been  bound  to  pay  if  the  plaintiff  had  been  evicted.  For  instance,  we 
will  suppose  the  case  of  a  conveyance  with  the  usual  covenants  against 
encumbrances  and  covenants  of  warranty.  There  is  an  outstanding  mort- 
gage, and  the  mortgagee  is  about  to  foreclose  and  oust  the  mortgagor. 
He  must  redeem  or  bo  evicted.  If  he  is  evicted,  he  will  have  a  remedy  on 
his  covenant,  and  recover  the  value  of  the  land  at  the  time  of  the  eviction 
and  interest.  Now,  if  the  value  of  the  land  bo  ^2,000,  and  the  amount  of 
the  mortgage,  with  interest,  §2,500,  should  the  grantee  redeem  and  pay 
$2,500  to  extinguish  the  encumbrance,  he  could  not  recover  that  sum  of  hia 
warrantor,  although  the  encumbrance  could  not  be  extinguished  for  less, 
because  the  covenantor  is  liable  only  for  the  value  of  the  land.  But  if  the 
mortgage  should  amount  to  §1,500,  and  the  grantee  should  pay  that  sum  to 
redeem,  it  would  constitute  the  measure  of  damages,  because  it  would 
afford  an  indemnity  to  the  plaintiff,  and  bring  a  less  charge  on  the  cove- 
nantor then  if  the  grantee  had  permitted  the  mortgagee  to  foreclose." 

The  court  then  referred  to  the  case  of  Wyman  v.  Brigden,  4  Mass.  150, 
where  a  levy  was  rightfully  made  upon  the  estate  as  the  property  of 
another  for  §1,800,  and  the  plaintiff  who  had  never  been  out  of  actual  pos- 
session redeemed  by  paying  §1,800,  the  estate  being  worth  §3,000,  in  which 
it  was  held  that  the  sum  paid  for  the  redemption  should  bo  the  measure  of 
damages,  and  continued :  "Wo  are  then  to  apply  this  rule  to  the  present 
case,  and  the  result  will  bo  that  if  the  sum  of  §602.89,  paid  by  tho  plaintiff 
to  extinguish  the  right  of  redemption,  was  less  than  the  defendant  would 
have  been  liable  for  had  the  plaintiff  permitted  Phelps  to  redeem,  then 
that  is  the  measure  of  damages  for  which  the  defendant  is  now  liable.  If 
it  exceeds  that  amount,  then  he  is  liable  only  for  tho  smaller  amount. 
....  Had  tho  plaintiff  declined  the  offer  to  pay,  what  would  have  been 
the  amount  of  damages?  As  tho  estate  granted  by  the  defendant  to  the 
plaintiff  actually  passed  by  the  conveyance,  the  defendant  being  seised, 
and  having  good  right  to  convey,  subject  only  to  redemption  by  hia 
creditor,  the  amount  of  damages  he  would  have  been  liable  for  on  hia 
covenants  was  the  value  of  the  land  at  the  time  of  the  eviction  :  Gore  v. 
Brazier,  3  Mass.  543 ;  3  Am.  Dec.  182.  The  value  of  the  land,  independent 
of  the  improvements,  was  then  §1,200,  and  the  value  of  the  improvements 
$500,  mailing  in  round  numbers  §1,700.  By  improvements,  we  here  under- 
stand buildings  or  betterments,  other  than  repairs  made  by  the  defendant 
or  the  plaintiff  after  the  levy,  and  before  the  expiration  of  the  year  allowed 
by  law  for  the  redemption.  The  great  diflSculty  probably  arises  from  the 
fact  of  these  expensive  betterments  made  npon  a  defeasible  estate.  We 
are  of  tho  opinion  that  if  they  were  made  by  the  creditor  after  the  levy,  the 
debtor  could  not  be  charged  with  them  on  redemption,  for  the  reasons 
above  stated ;  and  being  annexed  to  the  realty,  and  having  become  a  part 
of  the  freehold,  they  would  have  constituted  a  i^art  of  the  actual  value  at 
the  time  of  redemption.  Suppose  them  made  by  the  plaintiff,  they  were 
made  by  him  after  he  acquired  a  title  purporting  to  be  absolute  and  inde- 
feasible under  the  defendant's  deed  of  warranty ;  and  we  are  of  opinion 
that,  as  between  the  plaintiGf  and  defendant,  the  loss  must  fall  on  the  latter. 
It  arises  from  want  of  caution  in  giving  such  a  deed,  when  in  fact  he  had 
only  a  defeasible  estate." 
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no  title.  The  grantee  sued  on  the  covenant  of  seisin,  six  years 
afterwards,  and  the  original  grantors  purchased  the  title  of  the 
true  owners,  and  tendered  a  new  deed  to  the  grantee,  but  he 
refused  to  accept  it.  They  then  filed  a  bill  in  equity  to  compel 
him  to  receive  the  conveyance  and  to  stay  his  proceedings  on  the 
covenant ;  but  it  was  held  that  the  court  possessed  no  power  to 
compel  the  grantee  to  take  the  deed  or  to  disturb  his  action  on 
the  covenant.^ 

§  904,  Keeping  pnblio  street  open. — While  a  party  may 
maintain  an  action  for  damages  for  the  breach  of  a  covenant, 
it  does  not  follow  in  all  instances  that  he  can  secure  relief  by 
enforcing  the  specific  performance  of  a  covenant  or  agreement. 
A  deed  conveyed  a  tract  of  land  describing  it  by  metes  and 
bounds,  and  at  the  close  of  the  description  of  the  property  added, 
"  together  with  the  right  of  way  in,  upon,  and  over  a  street  thirty- 
five  feet  in  width,  called  Minna  Street,  running  from  Tenth  Street 
to  the  southwesterly  line  of  the  lot  of  land  thereby  conveyed  (to 
wit,  said  last  described  parcel  of  land),  said  street  forever  to  be 
and  remain  free  and  open  as  a  public  street."  After  the  death 
of  the  grantor  the  land  including  the  street  was  distributed  to 
his  heirs,  and  the  grantee  requested  that  the  street  be  kept  open, 
and  this  request  being  refused,  he  brought  an  action  for  specific 
performance.  The  court  held  that  if  the  language  constituted  a 
covenant,  it  was  one  of  seisin,  of  warranty,  or  of  quiet  enjoy- 
ment ;  if  it  should  be  regarded  as  a  covenant  of  seisin,  it  was 
broken  as  soon  as  executed,  and  a  claim  for  the  breach  should 
have  been  presented  to  the  administratrix  of  the  grantor's  estate, 
and  if  considered  as  a  covenant  of  warranty  or  quiet  enjoyment, 
the  breach  occurring  after  the  death  of  the  covenantor,  the  heirs, 
as  they  were  not  named  in  the  covenant,  were  not  bound.^ 

§  905.  Covenant  against  encumbrances. — This  covenant  is 
intended  to  protect  the  grantee  against  rights  or  interests  in 
third  persons,  which,  while  consistent  with  the  fee  being  in  the 

^  Tucker  v.  Clark,  2  Sand.  Ch.  96.  See,  also,  Burton  v.  Reeds,  20  Ind. 
87 ;  Noonan  v.  Isley,  21  Wis.  138 ;  Bingham  v.  "Weiderwax,  1  Comst.  513 ; 
Blanchard  v.  Ellis,  1  Gray,  195  ;  Porter  v.  Hill,  9  Mass.  36 ;  6  Am.  Dec.  22 ; 
Kincaid  v.  Brittain,  5  Sneed,  123 ;  Parker  v.  Brown,  15  N.  H.  188. 

'  McDonald  v.  McElroy,  60  Cal.  484.  It  was  also  held  in  fltiis  case  that 
the  grantee  had  no  right  of  way  of  necessity  over  the  grantor's  lands. 


§   905  COVENANTS.  208 

grantor,  yet  diniiuisli  the  value  of  the  estate.*  x^s  a  general 
rule,  this  covenant  does  not  run  with  the  land,  because  if  an 
encumbrance  exists  the  covenant  is  broken  as  soon  as  it  is  made.' 
In  South  Carolina,  however,  it  is  held  that  the  covenant  runs 
with  the  land,  although  it  may  be  broken  at  once  upon  the  mak- 
ing of  the  deed.^  And  in  Indiana  the  same  doctrine  obtains.* 
In  Iowa,  although  the  covenant  is  considered  as  in  presenti,  never- 
theless if  a  second  or  third  grantee  from  the  covenantee  be 
compelled  to  remove  the  encumbrance  to  protect  his  title,  he 
may  sue  upon  the  covenant  and  recover  what  he  has  been  forced 
to  pay.^  In  Illinois,  a  remote  grantee  may  maintain  an  action 
against  the  original  grantor,  if  the  grantee  sustains  the  damage, 
although  the  covenant  is  not  considered  as  running  with  the 
land.^  In  Nebraska,  this  covenant  is  considered  an  agreement 
that  the  grantor  has  an  unencumbered  title,  and  it  is  not  viewed 
as  having  the  nature  of  a  covenant  of  indemnity.^ 

'  Carey  v.  Daniels,  8  Met.  482 ;  Prescott  v.  Trueman,  4  Mass.  629 ;  3  Am. 
Dec.  24G ;  Chapman  v.  Kimball,  7  Neb.  399. 

2  Blondcau  v.  Sheridan,  81  Mo.  545  ;  Catbcart  v.  Bowman,  5  Pa.  St.  317 ; 
Clark  V.  Swift,  3  Met.  392.  But  see  Cole  v.  Kimball,  52  Vt.  639;  Boyd  v. 
Belmont,  53  How.  Pr.  513. 

3  McGrady  v.  Brisbane,  1  Nott  &  McC.  104. 
*  Martin  v.  Baker,  5  Blackf.  232. 

6  Kxiadler  v.  Sharp,  3G  Iowa,  236. 

'  Bichard  v.  Bent,  59  111.  43.  Justice  Sheldon  said :  "Where  the  cove- 
nant of  seisin  is  broken,  and  there  is  an  entire  failure  of  title,  the  breach  ia 
final  and  complete,  the  covenant  is  broken  once  for  all ;  actual  damages 
and  aU  the  damages  that  can  result  from  the  breach  have  accrued ;  the 
measure  of  damages  is  the  purchase  money  and  interest,  "which  are  at  once 
recoverable.  In  such  case  the  right  of  action  is  substantial,  and  its  transfer 
may  well  bo  held  to  como  within  tho  rule  prohibiting  the  assignment  of 
ckoses  -in  action.  But  as  the  covenant  against  encumbrances  is  one  of 
indemnity,  tho  covenantee  can  recover  only  nominal  damages  for  abroach 
thereof,  unless  he  can  show  that  he  has  sustained  actual  loss  or  injury 
thereby,  or  has  had  to  pay  money  to  remove  tho  encumbrance.  And 
where  there  is  the  barren  right  of  recovery  of  only  nominal  damages,  the 
right  of  action  is  one  only  in  name,  and  is  essentially  no  right  of  action. 
It  is  distinguishable  from  an  ordinary  chose  in  action." 

''  Chapman  v.  Kimball,  7  Neb.  399.  In  Massachusetts  this  covenant  was 
originally  not  assignable :  Whitney  v.  Dinsmore,  6  Cush.  124 ;  Tufts  v. 
Adams,  8  Pick.  547 ;  Thayer  v.  Clemence,  22  Pick.  490.  But  this  is  now 
changed  by  statute  :  Gen.  Stat.  ch.  89,  §  17.  See  Foote  v.  Burnett,  10  Ohio, 
332  ;  36  Am.  Dec.  90.  For  a  case  holding  that  the  easement  of  the  public 
over  flats  not  built  upon  or  enclosed  is  not  an  encumbrance  within  the 
meaning  of  tho  usual  covenant  against  encumbrances,  see  Montgomery  v. 
Reed,  69  Me.  510. 
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§  906.  Encmnbraiice  defined. — It  is  sometimes  extremely 
difficult  to  determiue  whether  or  not  a  particular  right  in 
another  is  an  encumbrance,  within  the  meaning  of  the  covenant 
against  encumbrances.  This  difficulty  arises  from  the  fact  that 
the  word  "  encumbrance^'  does  not  admit  of  a  general  and  at 
the  same  time  accurate  definition.  Besides,  the  circumstances 
of  each  particular  case  must  be  considered.  Take,  for  instance, 
the  case  of  an  outstanding  lease.  It  can  easily  be  imagined  that 
in  many  cases,  the  fact  that  a  piece  of  property  was  leased  for  a 
number  of  years,  would,  were  the  property  sought  for  an  invest- 
ment, add  to  its  value.  While  if  the  purchaser  desired  the  pres- 
ent possession  of  the  property,  the  existence  of  a  lease  might 
detract  from  its  market  value.  The  definition  of  an  encum- 
brance that  finds  the  most  favor  is  thus  given  by  Bouvier: 
"Any  right  to,  or  interest  in  land  wliich  may  subsist  in  third 
persons,  to  the  diminution  of  the  value  of  the-estate  of  the  tenant, 
but  consistently  with  the  passing  of  the  fee."  ^  To  this  general 
rule,  the  modification  has  been  added  that:  "Nothing  which 
constitutes  a  part  of  the  estate,  or  which  as  between  the  parties 
is  to  be  regarded  as  an  incident  to  which  the  estate  is  subject, 
can  be  deemed  an  encumbrance."  ^ 

§  907.  "What  are  considered  encumbrances. — Aright  to  cut 
and  maintain  a  drain  is  deemed  an  encumbrance;'  so  is  a  right 
to  dam  up  the  water  of  a  stream  passing  through  the  land  ;^  so 
is  a  right  to  maintain  an  artificial  water-course,^  or  a  right  to 
cut  timber  on  the  land  conveyed.^  A  right  of  dower  is  also  an 
encumbrance,  and  it  is  immaterial  whether  it  is  inchoate  or  con- 
summate by  the  death  of  the  husband.^     The  covenant  is  broken 

^  Bouv.  Law  Diet.  tit.  Encumbrance ;  2  Greenleaf  on  Evidence,  §  242. 
See  Prescott  v.  Trueman,  4  Mass.  630 ;  3  Am.  Dec.  246 ;  Mitchell  v,  Warner, 
5  Conn.  527 ;  Carter  v.  Denman,  3  Zab.  273. 

»  Dunklee  v.  Wilton  R.  R.  Co.  4  Fost.  (N.  H.)  489. 

3  Smith  V.  Sprague,  40  Vt.  43. 

*  Morgan  v.  Smith,  11  111.  199 ;  Gin  v.  Hancock,  31  Me.  42.  See  Isele  v. 
Aj-lington  Five  Cents  Savings  Bank,  135  Mass.  142 ;  Gawtry  v.  Leland,  31 
N,  J.  Eq.  385. 

6  Prescott  V.  White,  21  Pick.  341 ;  32  Am.  Dec.  266. 

8  Spurr  V.  Andrew,  6  Allen,  420 ;  Cathcart  v.  Bowman,  5  Barr.  319. 

^  Walker  v.  Deaver,  79  Mo.  664 ;  Shearer  v.  Ranger,  22  Pick.  447;  Jeter 
V.  Glenn,  9  Rich.  376 ;  Bigelow  v.  Hubbard,  97  Mass,  195 ;  Russ  v.  Perry, 
49  N.  H.  549 ;  Fuller  v.  Wright,  18  Pick.  405.  See  Donnell  v.  Thompson,  1 
II.  Deeds.— 14. 
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by  the  existence  of  a  paramount  private  right  of  way/  or  by  the 
existence  of  taxes,  clue  at  the  time  the  conveyance  is  executed,^ 
or  which  levied  subsequently  have,  by  operation  of  law,  relation 
back  to  the  date  of  the  deed.'  But  of  course,  if  the  taxes  levied 
subsequently  become  a  lieu  only  from  the  time  they  are  levied, 
or  do  not  relate  so  far  back  as  the  time  of  the  execution  of  the 
deed,  they  are  not  encumbrances.'*  There  is  no  breach,  however, 
if  a  portion  of  the  land  conveyed  has  been  illegally  sold  for 
taxes.^  The  existence  of  a  mortgage,  a  judgment,  or  any  debt 
which  has  the  effect  of  a  lien  upon  the  land,  is  an  encumbrance." 
To  make  a  mortgage  an  encumbrance,  it  is  essential  that  it 
should  be  a  lieu.  If,  therefore,  for  any  cause,  the  mortgage  is 
not  a  lien  upon  the  premises,  its  existence  is  not  a  breach  of  the 
covenant.^  This  covenant  is  broken  by  the  existence  of  a  prior 
covenant  to  which  the  land  is  subject,  that  a  particular  fence  shall 
be  erected  or  maintained,^  or  that  no  intoxicating  liquor  shall 
be  sold  on  the  premises.^  Where  a  daughter  had  under  the 
provisions  of  her  father's  will  the  right  of  living  in  a  part  of  a 
house,  of  which  the  whole  was  afterwards  conveyed  by  the 
residuary  devisee,  it  was  held  that  this  paramount  right  of  the 
daughter  was  a   breach  of  the  covenant  against  encumbrances 

Fairf .  170 ;  Porter  v.  Noyes,  2  Greenl.  2G ;  11  Am.  Dec.  30 ;  Smith  v.  Cannel, 
32  Mo.  126 ;  Hatcher  v.  Andrews,  5  Bush,  5G1 ;  Blanchard  v.  Blanchard,  48 
Me.  177 ;  Runnells  v.  Webber,  59  Me.  488 ;  Henderson  v.  Henderson,  13 
Mo.  152 ;  McAlpin  v.  Woodruflf,  11  Ohio  St.  120 ;  Carter  v.  Denman,  3  Zab. 
273.  But  see  Powell  v.  Monson  Co.  3  Mason,  355,  where  Judge  Story  said 
that  in  his  opinion  the  covenant  against  encumbrances  was  not  broken  by 
an  inchoate  right  of  dower.    See,  however,  Ward  v.  Ashbrook,  78  Mo.  515. 

1  Russ  V.  Steele,  40  Vt.  310  ;  Wilson  v.  Cochran,  10  Wright,  233.  But  see 
McMullin  V.  Wooley,  2  Lans.  394 ;  Wetherbee  v.  Bennett,  2  Allen,  428. 

2  Fuller  V.  Jillette,  9  Biss.  296 ;  Ingalls  v.  Cooke,  21  Iowa,  560 ;  Plowman 
V.Williams,  G  Lea  (Tenn.)  268;  Almy  v.  Hunt,  48  111.  45 ;  Mitchell  v.  Pills- 
bury,  5  Wis.  410.    And  see  Evans  v.  Saunders,  3  Lea  (Tenn.)  734. 

s  Rundell  v.  Lakey,  40  N.  Y.  514 ;  Hutchins  v.  Moody,  30  Vt.  656 ;  34 
Vt.  433;  Long  v.  Moler,  5  Ohio  St.  272 ;  Overstreet  v.  Dobson,  28  Ind.  256; 
Peters  v.  Myers,  22  Wis.  602 ;  Blossom  v.  Van  Court,  34  Mo.  394. 

■•  Jackson  v.  Sassaman,  5  Casey,  109 ;  TuLL  v.  Royston,  30  Kan.  617. 

6  Cummings  v.  Holt,  56  Vt.  384. 

6  Norton  v.  Babcock,  2  Met.  510 ;  Bean  v.  Mayo,  5  Greeni.  94 ;  Shearer 
V.  Ranger,  22  Pick.  447 ;  Jones  v.  Davis,  24  Wis.  229. 

'  Case  V.  Erwin,  18  Mich.  434. 

8  Burbank  v.  Pillsbury,  48  N.  H.  475;  Kellogg  v.  Robinson,  6  Vt.  276; 
27  Am.  Dec.  550.    But  see  Parish  v.  Whitney,  3  Gray,  516. 

'  Hatcher  v.  Andrews,  5  Bush,  561. 
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made  by  such  residuary  devisee.*  A  restriction  against  build- 
ing, unless  it  be  done  in  a  specified  way,  is  also  an  encumbrance.^ 
A  covenant  against  encumbrances  will  extend  to  an  outstanding 
lease.^  Conditions  of  such  a  nature  that  their  non-performance 
may  cause  a  forfeiture  of  the  estate  are  encumbrances.'*  So  are 
covenants  M'hich  run  with  the  land.  Thus  a  covenant  to  main- 
tain a  division  fence  along  the  entire  land  between  the  premises 
conveyed  and  certain  adjoining  land  is  an  encumbrance.^  An 
action  on  the  covenant  does  not  accrue  until  an  ouster  takes 
place,  or  the  grantee  has  been  compelled  to  extinguish  the 
covenant  to  protect  his  estate.* 

§  908.  Water  rights. — A  right  to  erect  and  maintain  a  dam 
has  been  held  to  be  an  encumbrance.'''  But  where  the  owner  of 
an  upper  and  lower  mill  and  dam  had  sold  them  to  different 
persons,  it  was  held  that  the  existence  of  the  lower  dam,  with 
the  right  of  raising  water  by  it  to  the  point  at  which  it  stood  at 
the  time  of  the  execution  of  the  deed,  was  not  a  breach  of  the 
covenant  against  encumbrances  which  the  conveyance  of  the 
upper  mill  contained.  "The  right  to  the  use  of  the  water  below 
the  granted  premises,  as  modified  by  the  appropriation  previously 
made  for  the  lower  mill,  was  not,  in  legal  contemplation,  an 
encumbrance,  but  rather  in  the  nature  of  parcel  of  such  lower 
estate."^  Where  a  mill-pond  caused  by  a  dam  on  adjoining 
property  had  flooded  a  tract  of  land  for  a  sufficient  length  of 
time  to  create  a  prescriptive  right,  it  was  held  that  this  right  of 
flooding  was  not  an  encumbrance.^    It  has  been  held  that  if  a 

1  Jarvis  v.  Buttriek,  1  Met.  480. 

«  Roberts  v.  Levy,  3  Abb.  Pr.  N.  S.  311. 

8  Fritz  V.  Pusey,  31  Minn.  368. 

*  Jenks  V.  Ward,  4  Met.  412.    But  see  Estabrook  v.  Smith,  6  Gray,  572. 
5  Kellogg  V.  Robinson,  6  Vt.  276 ;  27  Am.  Dec.  550.    And  see  Bronson  v. 

Coffin,  108  Mass.  175,  187 ;  Burbank  v.  PUlsbury,  48  N.  H.  475.  But  see, 
also,  Parisli  v.  Whitney,  3  Gray,  516 ;  Plymouth  v.  Carver,  16  Pick.  183. 
Such  an  agreement  is  construed  as  a  covenant  and  not  as  a  condition: 
Hartung  v.  Witte,  59  Wis.  285.    But  see  Floyd  v.  Clark,  7  Abb.  N.  C.  136. 

«  Hunt  V.  Marsh,  80  Mo.  396 ;  Patterson  v.  Yancy,  81  Mo.  379. 

^  Ginn  v.  Heath,  31  Me.  42. 

*  Carey  v.  Daniels,  8  Met.  466. 

"  Kutz  V.  McCune,  22  Wis.  628.  This  case  was  decided  on  the  principle 
that  where  property  is  notoriously  subject  at  the  time  to  some  easement 
or  servitude  affecting  its  physical  condition,  purchasers  take  it  subject  to 
such  rights.    But  this  principle  is  not  universally  accepted. 
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mill-owner  above  certain  land  has  the  right  to  have  a  natural 
stream  of  water  pass  over  land  below,  such  a  right  is  not  an 
encumbrance.^  This  covenant  relates  to  rights  existing  in  the 
property  conveyed  in  favor  of  parties  other  than  the  grantor, 
which  as  against  the  grantor  and  his  assigns  may  be  exercised 
upon  and  enforced  against  such  property.  Hence,  where  a  mill- 
pond  and  surrounding  lands,  portions  of  which  were  sometimes 
flooded,  are  owned  by  one  person,  the  idea  of  an  easement  does  not 
attach  to  such  use  of  the  water,  while  such  person  owns  all  the 
land.  The  land  with  the  stream  and  use  of  it  as  a  water  right 
constitute  an  entire  estate,  of  which  the  dam  and  its  use  are 
parcel,  and  neither,  it  is  held,  can  be  considered  an  encumbrance 
within  the  meaning  of  the  covenant.^ 

§  909.  Right  to  use  stairway  in  common. — A  deed  was  exe- 
cuted with  covenants.  The  owner  of  adjoining  premises  had 
the  right  to  use  in  common  a  stairway  which  was  a  part  of  the 
premises  conveyed.  An  action  was  brought  for  a  breach  of  the 
covenant  against  encumbrances  on  the  ground  that  the  right  to 
such  use  was  a  breach.  It  was  contended  before  the  court  that 
because  the  stairway  was  not  in  existence  when  the  covenant 
giving  the  adjoining  owner  the  use  of  the  stairway  was  made, 
the  encumbrance  did  not  run  with  the  land,  but  was  simply  a 
personal  covenant  between  the  immediate  parties  to  it.  The 
court,  however,  decided  that  whatever  the  previous  condition  of 
things  may  have  been,  there  was  a  valid  subsisting  encumbrance 
in  the  nature  of  an  easement  upon  the  premises,  and  that  the 
covenant  against  encumbrances  was  clearly  broken  by  the  exist- 
ence of  this  easement.' 

§  910.  Pnblic  highways  as  encnmbrances. — The  decisions  of 
the  courts  as  to  whether  the  existence  of  a  public  highway 
should  be  considered  an  encumbrance  are  conflicting,  and  in  the 
same  State,  in  some  instances,  the  course  of  decision  has  been 

1  Prescott  V.  Williams,  5  Met.  429 ;  39  Am.  Dec.  688. 

'  Harwood  v.  Benton,  32  Vt.  724.  For  other  cases  relative  to  water 
rights,  see  Dunklee  v.  Wilton  R,  R.  Co.  4  Fost.  (N.  H.)  489 ;  Gould  v.  Bos- 
ton Co.  13  Gray,  442 ;  Morgan  v.  Smith,  11  ni.  194 ;  Fitch  v.  Seymour,  9 
Met.  462. 

'  McGowen  v.  Myers,  60  Iowa,  256. 
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vacillating.  Decisions  may  be  found  to  the  effect  that  a  public 
road  is  not  an  encumbrance.^  And  in  Indiana,  this  was  at  first 
laid  down  as  the  law.^  But  subsequently  this  decision  was  over- 
ruled, and  the  court  decided  that  a  public  road  or  street  is  an 
encumbrance.'     And  in  most  of  the  States,  the  rule  prevails  that 


^  Peterson  v.  Arthurs,  9  Watts,  152;  Wilson  v.  Cochran,  10  Wright, 
233;  Whitbeck  v.  Cook,  15  Johns.  483 ;  8  Am.  Dec.  272;  Jordan  v.  Eve,  31 
Gratt.  1.  In  Wilson  v.  Cochran,  supra,  Woodward,  C.  J.,  speaking  for  the 
court,  said :  "  Public  roads  are  laid  out  in  Pennsylvania  by  authority  of 
the  law,  in  pursuance  of  the  authority  of  Penn,  who  established  the  cus- 
tom of  allowing  to  every  grantee  six  acres  in  the  hundred,  as  a  compensa- 
tion for  the  roads  that  should  thereafter  be  opened,  and  they  confer  on  the 
public  merely  a  right  of  passage,  whilst  the  title  to  the  soil  is  left  undis- 
turbed in  the  owner  of  the  land  through  which  they  pass.  A  purchaser 
who  sees  such  a  x-oad  that  has  been  used  thirty  years  upon  the  land  he  is 
buying,  has  no  right  to  consider  it  an  encumbrance  within  the  meaning 
of  a  covenant  against  encumbrances." 

In  Peterson  v.  Arthurs,  the  court,  per  Mr.  Justice  Kennedy,  observed : 
"Although  a  public  highway,  no  doubt,  is,  in  many  instances,  an  injury 
instead  of  a  benefit  to  the  holder  or  owner  of  the  land  upon  which  it  is 
located,  and  therefore  tends  to  lessen  its  value  in  the  estimation  of  a  pur- 
chaser, who  before  he  closes  his  contract  for  his  purchase  of  land,  has  seen  it 
and  made  himself  acquainted  with  its  locality  and  the  state  and  condition 
of  it ;  and,  consequently,  if  there  be  a  public  road  or  highway  open  and  in 
use  upon  it,  he  must  be  taken  to  have  seen  it,  and  to  have  fixed  in  his 
own  mind  the  price  that  he  was  willing  to  give  for  the  land,  with  a  refer- 
ence to  the  road,  either  making  the  price  less  or  more,  as  he  conceived  the 
road  to  be  injurious  or  advantageous  to  the  occupation  and  enjoyment  of 
the  land."  See,  also,  Ake  v.  Mason,  101  Pa.  St.  17;  Cincinnati  v.  Brach- 
man,  35  Ohio  St.  289. 

2  Scribner  v.  Holmes,  16  Ind.  112. 

3  Burk  V.  HiU,  48  Ind.  52;  17  Am.  Rep.  731.  After  the  decision  had 
been  made,  a  petition  for  a  rehearing  was  filed,  and  Chief  Justice  Buskirk, 
in  delivering  the  opinion  of  the  court  on  this  petition,  said  :  " It  is  insisted 
that  our  ruling  is  in  direct  conflict  with  Scribner  v.  Holmes,  16  Ind.  142. 
That  case  does  not  seem  to  have  received  much  consideration.  The  opinion 
is  as  follows  :  ^  Per  curiam. — This  case  was  tried  on  May  16th,  on  which 
day  a  motion  for  new  trial  was  overruled,  exception  taken,  and  leave 
given  to  file  a  biU  of  exceptions  in  thirty  days.  The  bill  was  not  filed  until 
July  6th.  That  was  too  late.  A  legal  public  highway  in  actual  use  is  not 
embraced  in  a  general  covenant  against  encumbrances.  It  would  be 
unreasonable  that  it  should  be.  See  Kawle  on  Covenants,  141,  et  seq.* 
Tte  court  having  held  in  that  case  that  the  bill  of  exceptions  did  not  con- 
stitute a  part  of  the  record,  there  was  no  question  presented  for  decision, 
and  all  that  was  said  in  reference  to  what  encumbrances  were  embraced  in 
the  covenants  of  a  deed  was  obiter.  Although  what  was  said  was  in  direct 
conflict  with  the  well  considered  case  of  Medler  v.  Hiatt,  8  Ind.  171,  no 
reference  was  made  to  such  case.  Besides,  the  authorities  cited  does  not 
sustain  the  ruling.    Rawle,  after  referring  to  the  cases  of  Whitbeck  v. 
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a  public  highway  or  road  is  an  encumbrance,  whose  existence  is 
a  breach  of  the  contract.*     The  existence  of  the  liability  of  land 


Cook,  15  Johns.  483 ;  8  Am.  Dec.  272 ;  and  Peterson  v.  Arthurs,  9  Watts, 
152,  says  :  '  But  whatever  weight  may  bo  duo  to  these  decisions,  it  cannot 
be  denied  that  the  current  of  authority  has  set  strongly  the  other  way,  and 
the  ruling  in  Kellogg  v.  IngersoU,  2  Mass.  101,  has  been  approved  and 
sustained  in  nearly  all  the  New  England  States,  and  it  appears  to  bo 
definitely  settled  there  that  a  public  highway  does  constitute  at  law  a 
breach  of  this  covenant.  And  in  a  very  recent  case  in  Illinois,  these  decis- 
ions have  been  approved  and  applied  to  the  case  where  the  encumbrance 
complained  of  was  the  right  granted  to  a  railway  company  to  construct  their 
road  across  the  land  conveyed.'  Counsel  also  refer  us  to  several  cases  in 
Pennsylvania  in  conflict  with  our  ruling.  In  the  original  opinion,  it  was 
stated  that  the  ruling  had  been  uniform  in  that  State  in  the  opposite  direc- 
tion, and  the  reason  of  sucli  ruling  was  stated.  In  Kutz  v.  McCune,  22  Wis. 
628,  the  rule  as  it  exists  in  Pennsylvania  is  approved  and  applied.  On  the 
other  hand,  our  ruling  is  supported  by  many  adjudged  cases  which  were 
not  cited  in  the  original  opinion,  and  which  we  now  cite :  Herrick  v. 
Moore,  19  Me.  313 ;  Haynes  v.  Young,  3G  Me  557 ;  Lamb  v.  Danforth,  59 
Me.  322 ;  8  Am.  Pvcp.  426 ;  Pritchard  v.  Atkinson,  3  N.  H.  335 ;  Butler  v. 
Gale,  27  Vt,  739 ;  Clark  v.  Estate  of  Conroe,  38  Vt.  469 ;  Parish  v.  Whitney, 
3  Gray,  516 ;  Harlow  v.  Thomas,  15  Pick.  66 ;  Sprague  v.  Baker,  17  Mass. 
586;  Giles  v.  Dugro,  1  Duer,  331 ;  Hubbard  v.  Norton,  10  Conn.  422;  Kel- 
logg V.  Malin,  50  Mo.  496 ;  11  Am.  Rep.  426.  In  the  last  cases  cited,  the 
court,  after  referring  to  the  rule  as  it  exists  in  the  New  England  States, 
says :  '  Where  the  question  has  come  up,  the  same  doctrine  has  been 
approved  in  the  Western  States.'    The  court  then  reviews  the  cases  in 

Illinois  and  Iowa,  which  are  cited  in  the  oi-iginal  opinion Then,  as 

a  highway  or  railroad  located  and  running  over  one's  land  is  an  encum- 
brance, and  to  a  greater  or  less  degree  obstructs  and  encumbers  the  free 
use  and  enjoyment  of  the  land,  it  follows  that  a  person  selling  land  thus 
encumbered,  and  covenanting  that  it  is  not,  must  be  held  to  perform  his 
covenants  by  its  removal,  or  respond  in  damages.  The  seller  may  protect 
himself  by  excepting  such  encumbrances  from  the  operation  of  the  cove- 
nants of  his  deed."    And  see  Gillfillan  v.  Snow,  51  Ind.  305,  308. 

1  Haynes  v.  Young,  36  Me.  557 ;  Butler  v.  Gale,  1  Williams  (Vt.)  742 ; 
Herrick  v.  Moore,  19  Me.  313 ;  Pritchard  v.  Atkinson,  3  N.  H.  335  ;  Parish 
V.  Whitney,  3  Gray,  516 ;  Hubbard  v.  Norton,  10  Conn.  422 ;  Kellogg  v. 
IngersoU,  2  Mass.  101.  In  Butler  v.  Gale,  1  Williams  (Vt.)  742,  the  opinion 
of  the  court  was  delivered  by  Chief  Justice  Redfield,  who  in  the  course  of 
it  said  :  "In  this  country,  wliere  our  tenures  are  strictly  allodial,  Ave  are 
very  much  accustomed  to  consider  that,  if  another  really  possesses  any 
rights  in  our  laud,  it  is  so  far  forth  an  encumbrance  upon  our  title. 
Whether  it  bo  small  or  large  in  amount,  whether  it  be  a  mortgage  or  ^ 
right  to  flow  a  portion  or  all  of  the  land  for  a  shorter  or  longer  period  dur- 
ing the  year,  or  to  draw  water  from  a  well  or  spring,  or  to  water  cattle  at 
a  brook,  or  to  pass  across  the  laud  on  foot,  or  with  teams,  or  to  draw  wood 
in  winter  only  across  the  land,  or  to  build  and  maintain  a  railway  perpetu- 
ally, or  a  highway,  is  certainly  of  no  imjiortance  in  determining  the  mere 
technical  question  of  encumbrance  or  no  encumbrance.    And  it  can  make 
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to  be  assessed  for  street  improvements  is  a  breach  of  this  cove- 
nant, contained  in  a  deed  which  was  executed  between  the  time 
of  improving  the  street  and  levying  the  assessment.* 

§  911.  Right  of  way  for  railroad. — On  the  same  principle 
which  declares  that  the  existence  of  a  public  road  is  an  encum- 
brance, it  is  held  that,  also,  is  a  right  of  way  for  a  railroad.^ 
The  Supreme  Court  of  Illinois,  after  stating  that  a  public  high- 
way is  an  encumbrance,  says  the  same  rule  must  apply  to  a  right 
of  way  for  a  railroad,  and  observes  :  "  When  a  purchaser  obtains 
title  by  deed  without  covenants,  he,  of  course,  takes  it  subject  to 


no  diflference  whether  this  right  is  notorious  or  not.  If  the  question  of  an 
encumbrance  were  to  be  determined  by  its  notoriety,  or  what  is  the  same 
thing,  by  its  being  known  to  the  purchaser,  it  must,  to  preserve  consist- 
ency, be  extended  to  all  encumbrances.  And,  in  that  view,  the  grantee 
could  not  recover  upon  this  covenant  for  paying  a  mortgage  which  he 
knew  existed  at  the  time  of  his  i^urchase.  But  the  contrary  is  perfectly 
well  established,  and  in  regard  to  these  rights  of  way,  if  they  existed  only 
in  a  prior  grant,  and  were  not  known  to  the  grantee  at  the  time  of  pur- 
chase, no  one  could  claim  that  they  did  not  constitute  a  breach  of  the  cove- 
nant against  encumbrances.  And  if  the  question  whether  a  highway  is 
an  encumbrance  upon  land  is  to  be  determined  by  the  fact  of  its  being 
open  and  notorious,  it  resolves  itself  into  this,  whether  it  was  the  intention 
of  the  parties  to  treat  it  as  an  encumbrance  or  not.  And  the  same  rule 
should  equally  apply  to  a  mortgage  which  the  purchaser  agreed  to  pay. 
But  no  lawyer  will  contend  that  in  such  a  case,  if  the  grantor  covenants 
against  all  encumbrances,  he  is  not  liable  to  refund  the  money  paid  upon 
the  mortgage  by  the  grantee ;  that  is,  he  is  so  liable  at  law.  This  is  the 
written  contract  of  the  parties,  and  it  cannot  be  set  right  in  a  court  of  law, 
where  the  writing  is  the  exclusive  evidence  of  the  contract.  But  in  such 
a  case,  the  party  must  resort  to  a  court  of  equity  to  restrain  the  other 
party  from  claiming  indemnity  against  an  encumbrance,  which  was 
intended  to  be  excepted  from  the  covenant.  And  the  same  is  no  doubt 
true  of  a  covenant  against  encumbrances  so  far  as  highways  are  concerned. 
Ordinarily  a  court  of  equity  would  readily  suppose  the  encumbrance  of  an 
existing  highway  or  railway,  or  any  other  known  and  notorious  right  of  a 
similar  character,  as  a  right  to  draw  water  from  a  spring,  exercised  by 
another  at  the  time  of  the  conveyance,  could  not  have  been  intended  to  be 
indemnified  against,  and  therefore  should  have  been  excepted  from  the 
operation  of  the  covenant,  and  would,  no  doubt,  so  require  the  parties  to 
treat  the  deed." 

*  Fagan  v.  Cadmus,  46  N.  J.  L.  441. 

*  Barlow  v.  McKinley,  24  Iowa,  C9 ;  Beach  v.  Miller,  51  111,  206 ;  Van 
Wagner  v.  Van  Nostrand,  19  Iowa,  422 ;  Williamson  v.  Hall,  62  Mo.  405  ; 
Kellogg  V.  Malin,  50  Mo.  500 ;  S.  C.  62  Mo.  429.    See  Haynes  v.  Young,  36  , 
Me.  557 ;  Giles  v.  Dugro,  1  Duer,  331 ;  Harlow  v.  Thomas,  15  Pick.  6G ;  Lamb 
V.  Danforth,  59  Me.  322. 
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all  defects  and  encumbrances  it  may  be  under  at  the  time  of  the 
conveyance."  One  of  the  arguments  that  may  be  adduced  in 
support  of  the  proposition,  that  a  right  of  way  for  a  railroad 
should  not  be  considered  as  an  encumbrance  within  the  mean- 
ing of  this  covenant,  is  the  fact  that  such  right  of  way  must 
have  been  known  to  the  parties.  We  have  considered  this  point 
in  a  previous  section,  and  found  that  knowledge  of  the  existence 
of  the  encumbrance  was  no  defense  to  an  action  upon  the  cove- 
nant. If  the  grantor  sees  pioper  to  insert  covenants  in  his  deed, 
he  does  so  voluntarily,  and  should  in  case  of  a  breach  suffer  all 
the  consequences  which  ordinarily  follow.  The  reason  which 
may  induce  a  purchaser  to  insist  on  a  covenant,  is  that  he  fears 
a  failure  of,  or  some  defect  in  the  title,  and  seeks  to  protect  him- 
self in  this  mode.  The  grantor  may  covenant  for  a  good  title 
when  both  he  and  the  grantee  know  that  the  title  is  defective. 
As  said  by  the  court  in  Illinois:  "If  he  were  perfectly 
assured  on  these  questions,  he  would  seldom  be  tenacious  in 
obtaining  a  covenant  or  warranty.  If,  then,  a  private  or  public 
way  is  an  encumbrance,  and  we  have  seen  that  it  is,  it  follows 
that,  in  principle,  a  turnpike  or  railway  legally  located,  and 
running  over  a  piece  of  land,  upon  the  same  ground  and  for  the 
same  reasons  must  be  held  to  be  an  encumbrance,  as  it  in  an 
equal  or  greater  degree  obstructs  or  encumbers  the  free  use  of 
the  lands."  ^ 

§  912.  Right  to  light.  — One  of  the  chief  difficulties  in  har- 
monizing the  decisions  upon  the  subject  of  what  things  are  to  be 
considered  encumbrances,  consists  in  the  fact  that  different  courts 
take  different  views  of  the  importance  to  be  attached  to  easements 
that  are  known  to  the  purchaser  at  the  time  of  the  conveyance. 
In  the  case  of  highways,  some  courts  in  deciding  them  not  to  be 
encumbrances,  have  been  led  to  this  conclusion  by  the  consider- 
ation that  their  existence  was  notorious.  On  the  other  hand,  it 
has  been  stated  that  this  circumstance  was  entitled  to  no  weight, 
in  determining  what  were  encumbrances.  On  the  ground  that 
"  the  parties,  in  the  absence  of  anything  to  the  contrary,  are  pre- 

1  Beach  v.  MiUer,  51  lU.  206. 
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sumed  to  have  contracted  with  reference  to  the  then  condition  and 
state  of  the  property,  and  if  an  easement  to  which  it  is  subject 
be  oj)en  and  visible,  and  of  a  continuous  character,  the  purchaser 
is  supposed  to  have  been  willing  to  take  the  property,  as  it  was 
at  the  time,  subject  to  such  burthen,"  in  a  case  Avhere  the  owner 
of  two  adjoining  lots  leased  one  of  them  for  a  term  of  years,  and 
covenanted  that  the  lessee  should  have  the  right  to  open  certain 
windows,  obtaining  their  light  from  the  adjoining  lot,  and  sub- 
sequently conveyed  this  adjoining  lot,  with  a  covenant  of  war- 
ranty against  his  acts,  it  was  held  that  the  existence  of  the  windows, 
and  the  right  to  their  preservation,  was  not  a  breach  of  the 
covenant.^ 

§  913.  Purcliaser's  knowledge  of  encumbrance. — It  has  some- 
times been  intimated  that  if  the  purchaser  has  notice  of  encum- 
brances at  the  time  he  takes  his  deed,  that  he  should  be  deemed 
to  take  the  land  subject  to  them,  and  if  he  desires  protection 
against  them,  they  should  be  expressly  mentioned  in  the  cove- 
nant.^ But  notwithstanding  some  statements  to  the  contrary,  it 
seems  to  be  settled  by  authority  that  the  fact  that  encumbrances 
are  known  to  the  purchaser  to  exist  at  the  time  of  the  execution 
of  the  deed,  does  not  affect  his  right  to  recover  on  the  covenant 
against  encumbrances,  unless  they  are  excepted  in  terras  from 
its  operation.'  "  It  is  no  answer  to  the  purchaser's  complaint,  to 
say  it  was  his  duty  to  search  the  record,  and  to  have  protected 
himself  by  some  special  covenant  agaiost  this  specific  encum- 


^  Janes  v.  Jenkins,  34  Md.  1.  "  As  the  wall  had  been  erected, "  said  the 
court,  "and  the  lights  therein  were  plainly  to  be  seen  when  the  appellant 
purchased  the  property  overlooked  by  them,  it  is  but  rational  to  conclude 
that  he  contracted  with  reference  to  that  condition  of  the  property,  and  that 

the  price  was  regulated  accordingly The  grantor,  by  his  covenant, 

warranted  the  premises  as  they  were,  and  by  no  means  intended  to  war- 
rant against  an  existing  easement,  which  was  open  and  visible,  to  the 
appellant,  and  over  which  the  former  had  no  power  or  control  whatever." 

*  2  Sugden  on  Vendors,  449.  And  see  as  to  covenant  of  warrany, 
Bennett  v.  Buchan,  76  N.  Y.  386. 

8  Snyder  v.  Lane,  10  Ind.  424;  Funk  v.  Voneida,  11  Sorg.  &  R.  112; 
14  Am.  Dec.  617 ;  Hubbard  v.  Norton,  10  Conn.  422 ;  Lloyd  v.  Quimby,  5 
Ohio  St.  265;  Suydam  v.  Jones,  10  Wend.  185;  25^ Am.  Dec.  552;  Perkins 
V.  Williams,  5  Cold.  513 ;  Sargent  v.  Gutterson,  13  N.  H.  473 ;  Worthiugton 
V.  Curd,  22  Ark.  285  ;  Harlow  v.  Thomas,  15  Pick.  70;  Medler  v.  Hiatt,  8 
Ind.  173 ;  Shanahan  v.  Perry,  130  Mass.  4C0. 
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braDce.  It  was  no  part  of  this  case  that  he  had  actual  notice, 
but  if  he  had,  it  could  make  no  difference."^  It  has  been  held, 
however,  by  a  divided  court,  that  a  breach  of  the  usual  cove- 
nants found  in  a  deed  does  not  arise  from  the  fact  that  a  public 
road  has  been  laid  out  across  the  land,  as  the  grantee  has  con- 
structive notice  of  this  from  the  public  records.^  And  it  is  also 
held  that  no  breach  of  the  usual  covenants  in  a  deed  is  caused 
by  the  existence  of  railways  over  the  land  at  the  time  of  its  sale, 
the  purchaser  bein^  presumed  to  have  taken  the  land  with 
knowledge  of  them.^ 

§  914.  Parol  evidence  to  exclude  encumbrance  from  covenant 
— It  is  a  well  settled  rule  that  parol  evidence  is  inadmissible  to 
contradict  a  written  contract.  Accordingly,  where  it  is  intended 
by  the  parties  that  a  certain  encuml)rance  is  to  be  excluded 
from  the  general  operation  of  the  covenant,  such  fact  should  be 
mentioned  in  the  deed.  When  both  parties  are  cognizant  of 
encumbrances  existing  on  the  land  to  be  conveyed,  this  cove- 
nant is  frequently  made  and  accepted.  The  grantor  may  intend 
to  discharge  them  from  the  purchase  money,  or  to  remove  them 
at  some  future  period,  and  the  purchaser  has  a  right  to  rely  on 
the  language  of  the  covenant.'*  In  some  States,  parol  evidence 
is  admissible  to  show  that  the  plaintiff,  at  the  time  of  the  exe- 
cution of  the  deed,  agreed  himself  to  discharge  the  encumbrance.' 
In  a  case  in  Missouri,  the  deed  contained  a  covenant  against 
encumbrances,  and   the   purchaser  having   paid  certain  taxes, 

*  Funk  V.  Voneida,  per  Duncan,  J.  See,  also,  Taylor  v.  Gilman,  25  Vt. 
413 ;  Dunn  v.  White,  1  Ala.  645 ;  Morgan  v.  Smith,  11  111.  200 ;  Grice  v. 
Scarborough,  2  Spear,  628  ;  42  Am.  Dec.  390 ;  Barlow  v.  McKinley,  24  Iowa. 
70 ;  Vau  Wagner  v.  Van  Nostrand,  19  Iowa,  427. 

2  Ake  V.  Mason,  101  Pa.  St.  117. 
»  Smith  V.  Hughes,  50  Wis.  620. 

*  See  generally  McGowen  v.  Myers,  60  Iowa,  256 ;  Burbank  v.  Pillsbury, 
48  N.  H.  483  ;  Long  v.  Moler,  5  Ohio  St.  274  ;  Harlow  v.  Thomas,  15  Pick. 
70 ;  Refeld  v.  Woodfolk,  22  How.  326 ;  Keith  v.  Day,  15  Vt.  670 ;  Jaques  v. 
Esler,  3  Green  Ch.  463;  Skinner  v.  Starner,  12  Harris,  123;  McLeod  v. 
Skiles,  81  Mo.  595 ;  Dunn  v.  White,  1  Ala.  645 ;  Rawle  on  Covenants,  tit. 
121. 

s  Fitzer  V.  Fitzer,  29  Ind.  46S;  Pitman  v.  Conner,  27  Ind.  337;  Alien  v. 
Lee,  1  Ind.  58  ;  48  Am.  Dec.  352 ;  Sidden  v.  Riley,  22  lU.  111.  See  Leland 
V.  Stone,  10  Mass.  459,  afterwards  limited  in  the  later  case  of  Spurr  v, 
Andrew,  6  Allen,  422. 
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brought  an  action  to  recover  the  amount  so  paid.  The  court, 
however,  permitted  the  defendant  to  show  that  the  amount  of 
the  taxes  was  a  portion  of  the  consideration  price,  and  that  the 
purchaser  agreed  to  assume  their  payment.^  But  while  the  rule 
is  not  universal,  it  is  generally  held  that  aside  from  the  question 
of  fraud  or  mistake,  parol  evidence  is  not  admissible  to  show 
that  a  covenant  against  encumbrances,  where  no  exception  is 
contained  in  the  deed  itself,  was  not  intended  by  the  parties  to 
apply  to  a  particular  encumbrance.^  It  has  been  held  that  the 
declarations  of  the  grantor  made  before  the  execution  of  the  deed, 
are  admissible  in  evidence  for  the  purpose  of  showing  that  the 
warranty  was  intended  to  cover  certain  liens  or  defects  in  title 
of  which  the  grantee  had  knowledge.^ 

§  915.  Commeilts. — On  purely  equitable  principles,  it  seems 
harsh  to  say  that  where  there  is  a  well-known  easement  or  encum- 
brance, the  covenant  should  embrace  it.  But  if  the  rule  which 
prohibits  the  introduction  of  parol  evidence  to  vary  or  contradict 
a  written  agreement  were  departed  from,  disastrous  consequences 
would  result.  It  is  safer  to  declare  that  the  covenant  against 
encumbrances  shall  apply  to  all  encumbrances  whether  known  to 
exist  or  not,  than  it  is  to  admit  parol  evidence  to  determine  what 
were  the  unexpressed  and  secret  intentions  of  the  parties  in  each 
particular  case.  When  it  is  once  understood  that  this  covenant 
means  just  what  its  language  indicates,  every  encumbrance  desired 
to  be  excluded  from  its  operation  can  be  excepted  by  express 
terms  in  the  deed.  Where  the  covenantor  attempted  to  show 
that  it  was  agreed  at  the  time  the  deed  was  executed,  that  the 
security  of  the  covenantee  should  consist  in  the  assignment  of  a 
certain  judgment,  and  that  the  covenantor  should  incur  no  liabil- 
ity on  his  covenant,  the  court  said :  "  It  is  impossible  to  avoid 
seeing  that  to  admit  such  proof  would  not  only  be  admitting 


>  Laudman  v.  Ingram,  49  Mo.  212. 

*  Harlow  v.  Thomas,  15  Pick.  70  ;  Spurr  v.  Andrew,  6  Allen,  422 ;  Town- 
send  V.  Weld,  8  Mass.  146 ;  McKennan  v.  Dougbman,  1  Penn.  417 ;  Donuell 
V.  Thompson,  1  Fairf.  177 ;  CoUingwood  v.  Irwin,  3  Watts,  306  ;  Batchelder 
V.  Sturgis,  3  Cush.  203 ;  Long  v.  Moler,  5  Ohio*  St.  271.  And  see,  also 
Van  Wagner  v.  Van  Nostrand,  19  Iowa,  428;  Grice  v.  Scarborough,  2 
Spear,  649  ;  42  Am.  Dec.  391 ;  Suydam  v.  Jones,  10  Wend.  185. 

^  Skinner  v.  Moye,  69  Ga.  476. 
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evidence  to  contradict,  but  to  alter  and  change  most  materially 
the  character  and  effect  of  the  deed.  Instead  of  being  a  deed 
with  covenant  of  general  warranty,  as  it  purports  on  its  face,  it 
would  by  the  operation  of  the  evidence  proposed  to  be  given 
become  a  deed,  without  any  engagement  whatever  on  the  part  of 
the  grantor  for  the  goodness  of  the  title."  ^  But  if  through 
fraud  or  mistake  the  deed  does  not  contain  the  true  agreement 
of  the  parties,  it  may  be  reformed  in  equity.^ 

§  916.  Damages  for  breach  of  covenant  against  encumbrances. 
— This  covenant  is  considered  to  be  one  of  indemnity.  If  the 
covenantee  has  not  removed  the  encumbrance,  it  may  be  that  he 
will  never  be  disturbed  by  it.  He  may  discharge  the  encum- 
brance, but  if  he  does  not  do  so  the  universal  rule  is  that  while 
it  remains  undischarged  and  he  has  suffered  no  actual  injury,  he 
is  entitled  to  only  nominal  damages.^  "The  doctrine  is  well 
settled  that  in  an  action  of  covenant  against  encumbrances,  if  the 

1  Collingwood  v.  Irwin,  3  Watts,  306. 

'  Busby  V.  Littlefield,  11  Fost.  (N.  H.)  199;  Haire  v.  Baker,  1  Seld.  360; 
Stanley  v.  Goodrich,  IS  Wis.  505  ;  Taylor  v.  Gilman,  25  Vt.  413  ;  Butler  v. 
Gale,  27  Vt.  744 ;  Metcalf  v.  Putnam,  9  Allen,  99. 

8  Do  La  Vergne  v.  Norris,  7  Johns.  538 ;  5  Am.  Dec.  2S1 :  Selleck  v.  Gris- 
"wold,  57  Wis.  291 ;  Reasoner  v.  Edmundson,5  Ind.  393  ;  Baldwin  v.  Munn, 
2  Wend.  405 ;  20  Am.  Dec.  627  ;  Brady  v.  Spruck,  27  111.  478 ;  Andrews  v. 
Davison,  17  N.  H.  413 ;  43  Am.  Dec.  606 ;  Mills  v.  Saunders,  4  Neb.  190 ; 
Brooks  V.  Moody,  20  Pick.  574;  Bean  v.  Mayo,  5  Greenl.  94;  Davis  v. 
Lyman,  6  Conn.  255;  Pitcher  v.  Ijiviugston,  4  Johns.  1 ;  4  Am.  Dec.  229; 
Robbins  v.  Arnold,  11  111.  App.  434 ;  Hall  v.  Dean,  13  Johns.  105  ;  Randall 
V.  Mallett,  14  Me.  51;  Prescott  v.  Trueman,  4  Mass.  627;  3  Am.  Dec.  246; 
Snell  V.  Iowa  Homestead  Co.  59  Iowa,  701 ;  Wyman  v.  Ballard,  12  Mass. 
304 ;  Richardson  v.  Dorr,  5  Vt.  20  ;  Eaton  v.  Lyman,  30  Wis.  41 ;  Stewart  v. 
Drake,  4  Halst.  141:  Garrison  v.  Sandford,  12  X.  J.  L.  201;  Braman  v. 
Bingham,  26  N.  Y.  483 ;  Foote  v.  Burnett,  10  Ohio,  317 ;  36  Am.  Dec.  90 ; 
Johnson  v.  Collins,  116  Mass.  392  ;  Jenkins  v.  Hopkins,  8  Pick.  348  ;  Corm- 
ings  V.  Little,  24  Pick.  269 ;  Tufts  v.  Adams,  8  Pick.  547 ;  Leffingwell  v. 
Elliott,  8  Pick.  457  ;  19  Am.  Dec.  343 ;  Clark  v.  Swift,  3  Met.  390  ;  Thayer  v. 
Clemence,  22  Pick.  490 ;  Patterson  v.  Stewart,  6  Watts  &  S.  52S ;  40  Am. 
Dec.  586 ;  Willetts  v.  Burgess,  34  111.  500 ;  Cheney  v.  City  National  Bank, 
77  111.  562;  Richard  v.  Bent,  59  111.  38;  Osgood  v.  Osgood,  39  N.  H.  209; 
Smith  V.  Jefts,  44  N.  H.  482 ;  Willson  v.  Willson,  25  N.  H.  235 ;  57  Am.  Dec. 
320 ;  Standard  v.  Eldredge,  16  Johns.  254 ;  Smith  v,  Ackerman,  5  Blackf. 
541;  Pomeroy  V.  Burnett,  8  Blackf.  142;  Pillsbury  v.  Mitchell,  5  Wis.  17; 
Herrick  v.  Moore,  19  '^te.  313 ;  Clark  v.  Perry,  30  Me.  151 ;  Runnells  v. 
Webber,  59  Me.  488  ;  Reed  v.  Pierce,  36  Me.  455  ;  Edington  v.  Nix,  49  Mo. 
134 ;  St.  Louis  v.  Bissell,  46  Mo.  157 ;  Funk  v.  Voneida,  11  Serg.  &  R.  109 ; 
14  Am.  Dec.  617. 
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plaintiff  has  extinguished  the  encumbrance,  he  is  entitled  to 
recover  the  amount  paid  for  it ;  but  if  he  has  not  bought  it  in, 
he  is  only  entitled  to  nominal  damages."  ^  And  the  cost  of 
extinguishing  the  encumbrance  is  always  the  measure  of  damao-es, 
irrespective  of  the  value  of  the  land  or  the  purchase  price.^ 
Where  an  unexpired  lease  is  the  breach,  tiie  value  of  the  occupa- 
tion of  the  premises  during  the  time  for  which  the  grantee  has 
been  deprived  of  their  use  is  the  measure  of  damages.' 

§  917.  Special  injury. — The  rule  just  enunciated  applies 
where  there  is  a  technical  breach  of  the  covenant  by  the  existence 
of  the  encumbrance,  but  where  it  has  not  been  discharged,  and 
no  actual  injury  has  resulted.  But  if  the  covenantee  has  been 
really  injured,  he  may  recover  damages  for  such  injury,  notwith- 
standing the  fact  that  the  encumbrance  continues  undischarged. 
A  good  illustration  of  this  principle  is  found  in  a  case  where 
there  was  a  paramount  mortgage  having  a  number  of  years  to 
run  upon  a  piece  of  land,  covenanted  to  be  free  from  encum- 
brances, and  the  creditors  of  the  covenantee  believing  that  the 
property  he  held  might  not  be  sufficient  to  pay  off  the  encum- 
brance and  all  his  debts,  began  to  seek  the  collection  of  their 
claims.  The  covenantee  in  consequence  made  an  assignment,  and 
the  court  held  that  if  the  land  was  sold  by  process  of  law  for  so 
much  less  than  the  value  of  the  mortgage,  a  recovery  could  be 
had  on  the  covenant  for  the  full  amount  of  the  morterasre.'* 


"a^rt^ 


§  918.  Removal  of  encumbraiice  by  purchase. — Where  the 
encumbrance  has  been  removed  or  paid  off  by  the  covenantee, 
the  rule  is  that  he  is  entitled  as  damages  for  a  breach  of  the 
covenant,  the  amount  that  he  has  paid  for  this  end,  if  the 
amount  was  reasonable  and  fair.''     "In  the  absence  of  fraud," 

*  Pillsbury  v.  Mitchell,  5  Wis.  17,  21,  per  Cole,  J.  See,  also,  Price  v. 
Deal,  90  N.  C.  290. 

="  Walker  v.  Deaver,  79  Mo.  664 ;  Morehouse  v.  Heath,  99  Ind.  509. 
»  Fritz  V.  Pusey,  31  Minn.  368. 

*  Funk  V.  Voneida,  11  Serg.  &  R.  109 ;  14  Am.  Dec.  617.  See  Braman  v. 
Bingham,  26  N.  Y.  483.  See,  also,  Sewall  v.  Clarke,  51  Cal.  227 ;  Levitsky 
V.  Johnson,  35  Cal.  41. 

B  Grant  v.  TaUman,  20  N.  Y.  191 ;  75  Am.  Dec.  384 ;  Stoddard  v.  Gage,  41 
Me.  287 ;  Brandt  v.  Foster,  5  Iowa,  287 ;  Farnum  v.  Peterson,  111  Mass. 
148;  Brown  v.  Broadhead,  3  Whart.  104;  Andrews  v.  Appel,  22  Hun,  429; 
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says  Strong,  J.,  "a  party  who  has  purchased  real  estate,  and 
received  a  deed  for  it,  containing  a  covenant  that  it  is  free  from 
any  encumbrance,  and  has  subsequently  paid  oif  and  discharged 
an  encumbrance,  may  set  off  what  has  been  paid  by  him  against 
the  amount  due  on  any  mortgage  for  the  purchase  money.  In 
order  to  avail  himself  of  such  defense,  however,  he  would  be 
bound  to  prove  either  what  had  been  paid  by  him  was  actually 
due,  or  that  he  had  given  notice  to  his  vendor  requiring  that 
such  vendor  should  pay  off  the  encumbrance  within  a  limited 
time,  or  that  otherwise  the  purchaser  would  pay  a  specified 
amount.  Some  of  the  authorities  lay  down  the  rule  that  the 
purchaser  may  set  off  or  recover  the  amount  paid  without  any 
qualification;  but  it  seems  to  me  reasonable  that  a  vendor  who 
has  been  innocent  of  any  fraud  should  have  an  opportunity  to 
set  himself  right  before  he  should  be  obliged  to  pay  or  allow 
more  than  the  amount  actually  due.  It  is,  I  think,  well  settled 
that  where  the  encumbrance  has  not  been  paid  off  by  the  pur- 
chaser of  the  land,  and  he  has  remained  in  quiet  and  peaceable 
possession  of  the  premises,  he  cannot  have  relief  against  his  con- 
tract to  pay  the  purchase  money,  or  any  part  of  it,  on  the  ground 
of  defect  of  title.  The  reason  is,  that  the  encumbrance  may  not, 
if  let  alone,  ever  be  asserted  against  the  purchaser,  as  it  may 
be  paid  off  or  satisfied  in  some  other  way ;  and  then  it  would 
be  inequitable  that  any  part  of  the  purchase  money  should  be 
retained."  * 


Henderson  v.  Henderson,  13  Mo.  151 ;  Kent  v.  Cantrall,  44  Ind.  452 ;  Har- 
low V.  Thomas,  15  Pick.  66;  Snyder  v.  Lane,  10  Ind.  424  ;  Rardin  v.  Wal- 
pole,  38  Ind.  146  ;  Stambaugh  v.  Smith,  23  Ohio  St.  5S4 ;  Norton  v.  Babcock, 
2  Met.  516 ;  Baker  v.  Corbett,  28  Iowa,  320 ;  Spring  v.  Chase,  22  Me.  505  ;  39 
Am.  Dec.  595  ;  Garrison  v.  Sandford,  12  N.  J.  L.  261 ;  Thayer  v.  Clemence, 
22  Pick.  490 ;  Chapel  v.  Bull,  17  Mass.  213 ;  Davis  v.  Lyman,  6  Conn,  255 ; 
Batchelder  v.  Sturgis,  3  Cush.  205. 

1  Grant  v.  Tallman,  20  N.  Y.  191,  194;  75  Am,  Dec.  384.  See,  also, 
McGary  v.  Hastings,  39  Cal.  360 ;  Eaton  v.  Tallmage,  22  Wis,  502 ;  Hurd  v. 
Hall,  12  Wis,  112;  Bailey  v.  Scott,  13  Wis.  618;  Waldo  v.  Long,  7  Johns. 
173 ;  Reed  v.  Pierce,  36  Me,  455 ;  Kelly  v.  Low,  18  Me.  244 ;  Wetmore  v. 
Green,  11  Pick,  462;  Dimmick  v.  Lockwood,  10  Wend,  142;  Monahan  v. 
Smith,  19  Ohio  St.  384  ;  Smith  v.  Dixon,  27  Ohio  St.  471 ;  Moseley  v.  Hunter, 
15  Mo,  322 ;  Guthrie  v.  Russell,  46  Iowa,  269 ;  Knadler  v.  Sharp,  36  Iowa, 
232 ;  Jenkins  v.  Hopkins,  8  Pick.  346 ;  Smith  v.  Dixon,  27  Ohio  St.  471 ; 
Morrison  v.  Underwood,  20  N,  H.  369  ;  Stanard  v.  Eldridge,  16  Johns.  254. 
And  see  ConneU  v.  Boulton,  25  Up,  Can.  Q,  B.  444. 
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§  919.  Burden  of  proof.  —  It  does  not  follow  that  the  price 
paid  was  the  fair  and  reasonable  value  of  the  encumbrance. 
The  covenantee  is  not  entitled  to  the  price  that  he  has  been 
compelled  to  pay,  or  has  seen  proper  to  pay,  but  only  to  this 
amount  when  he  has  fairly  and  reasonably  paid  it.  It  accord- 
ingly results  that  he  has  the  burden  of  showing  this  fact.  "  It 
was  incumbent  on  him  to  prove,"  said  Chilton,  J.,  in  one  of 
these  cases,  "in  order  to  recover  more  than  nominal  damages, 
not  only  the  amount  paid,  but  that  such  payment  was  the  rea- 
sonable value  of  the  interest  acquired.  To  hold  that  it  was 
reasonable,  from  the  bare  fact  of  payment,  is  to  assume  as  true 
the  fact  to  be  proved."  ^ 

§  920.  Where  encumbrance  cannot  be  removed. — Wliere  the 
encumbrance  is  of  such  a  character  as  a  right  of  dower,  or  an 
easement,  that  it  cannot  be  removed  at  the  option  of  the  grantor 
or  grantee,  damages  are  awarded  for  the  injury  that  proximately 
is  caused  by  the  encumbrance.^  If  the  encumbrance  consists  of 
a  right  of  way  over  the  land  for  the  purpose  of  obtaining  water 
from  a  spring  thereon,  damages  should  be  awarded  upon  the 
assumption  that  just  compensation  should  be  made  for  the  injury 
resulting  from  the  continued  existence  of  the  easement.'  The 
value  of  timber  for  the  purposes  of  a  farm  at  the  time  of  the  exe- 
cution of  the  deed,  will  be  taken  as  the  amount  of  compensation 
to  which  the  covenantee  is  entitled  for  an  encumbrance,  consisting 
of  a  prior  grant  of  the  timber  with  the  right  of  entering  to  cut 
it  during  a  future  term.^  If  the  encumbrance  is  a  life  estate, 
for  the  existence  of  which  damages  are  sought,  the  purchaser 
is  entitled  to  compensation  for  the  value  of  such  estate  for 
the  time  that  he  is  deprived  of  the  enjoyment  of  the  prop- 

1  Anderson  v.  Knox,  20  Ala.  156, 161.  See  also  Pate  v.  Mitchell,  23  Ark. 
590 :  79  Am.  Dec.  114 ;  Dickson  v.  Desire,  23  Mo.  167 ;  Harlow  v.  Thomas,  15 
Pick.  69 ;  Lawless  v.  Collier,  19  Mo.  480. 

^  Prescotti).  Trueman,4Mass.  627;  3Am.  Dec.  246;  Greene  v.  Creigh ton, 
7  R.  I.  1 ;  Kellogg  v.  Malin,  50  Mo.  496;  Hubbard  v.  Norton,  10  Conn.  422; 
Giles  V.  Dugro,  1  Duer,  335  ;  Barlow  v.  McKinley,  24  Iowa,  69 ;  Van  Wagner 
V.  Van  Norstrand,  19  Iowa,  427  ;  Butler  v.  Gale,  27  Vt.  739 ;  Chapel  v.  Bull, 
17  Mass.  212 ;  Beach  v.  Miller,  51  111.  206 ;  Batchelder  v.  Sturges,  3  Gush. 
205  ;  Harlow  v.  Thomas,  15  Pick.  66. 

'  Harlow  v.  Thomas,  15  Pick.  66. 

*  Cathcart  v.  Bowman,  5  Pa.  St.  317. 
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erty.*  lu  the  case  of  an  outstanding  lease,  the  purchaser  may 
be  allowed  the  annual  value,  or  interest  on  the  purchase  money, 
during  the  length  of  time  his  cujoyment  is  suspended,  or 
what  would  be  a  fair  rent  for  the  land.''  Only  nominal  dam- 
ases,  however,  can  be  recovered  for  the  existence  of  a  mere 
inchoate  right  of  dower,  because  until  the  death  of  the  husband 
no  real  damage  can  result.'  The  decrease  in  the  market  value 
of  the  land  may  usually  be  taken  as  a  proper  criterion  by  which 
to  measure  the  damages  caused  by  the  existence  of  an  easement.* 
If  the  covenant,  however,  is  in  the  form  of  an  agreement  to  pay 
and  discharge  the  encumbrances,  the  covenantee,  although  he  has 
not  extinguished  them,  is  entitled  to  recover  the  amount  of  the 
encumbrances.* 

§  921.  Covenant  for  quiet  enjoyment — In  the  United  States, 
the  principal  or  sweeping  covenant  in  deeds  is  considered  to  be 
the  covenant  of  warranty;  but  in  England,  the  covenant  for 
quiet  enjoyment  occupies  this  place.  It  is  the  covenant  generally 
inserted  in  leases,  however.  This  covenant  is  generally  expressed 
in  this  form:   "And  that  the  said  premises  shall  at  all  times 


»  Christy  v.  Ogle,  33  HI.  295. 

'  Rickert  ?>.  Snyder,  9  Wend.  416 ;  Porter  v.  Bradley,  7  R.  I.  542.  See 
Grace  v.  Scarborough,  2  Spear,  649 ;  Moreland  v.  Metz,  24  W.  Va.  119 ;  49 
Am.  Rep.  246. 

8  Sheaf  V.  O'Neil,  9  Mass.  13 ;  Hazelrig  v.  Huston,  18  Ind.  481 ;  Runnella 
V.  Webber,  59  Me.  488. 

*  Williamson  v.  Hall,  62  Mo.  405 ;  Giles  v.  Dugro,  1  Duer,  331 ;  Kellogg 
V.  Malin,  62  Mo.  429.  See  Burbanks  v.  Pillsbury,  48  N.  H.  47{) ;  Bronson  v. 
Coffin,  108  Mass.  175 ;  Wetherbee  v.  Bennett,  2  Allen,  428. 

0  Hogan  v.  Calvert,  21  Ala.  199 ;  Booth  v.  Starr,  1  Conn.  249 ;  6  Am.  Dec. 
233 ;  Gilbert  v.  Wyman,  1  Comst.  550 ;  Gardner  v.  NUes,  16  Me.  279 ;  Webb 
V.  Pond,  19  Wend.  423 ;  Ex  parte  Negus,  7  Wend.  499 ;  Lithbridge  v.  Myt- 
ton,  2  Barn  &  Adol.  772;  Gennings  v.  Norton,  35  Me.  308;  Lathrop  v. 
Atwood,  21  Conn.  123 ;  Ardesco  Oil  Co.  v.  N.  A.  Mining  Co.  66  Pa.  St.  381 ; 
Manahan  v.  Smith,  19  Ohio  St,  384 ;  Dorsey  v.  Dashiell,  6  Md.  204 ;  Scobey 
V.  Finton,  39  Ind.  275.  But  if  the  agreement  is  not  to  discharge  the  debt, 
but  to  save  harmless  from  damage,  the  covenant  becomes  one  of  indem- 
nity only :  Chase  v.  Hinman,  8  Wend.  452 ;  Mann  v.  Eckford,  15  Wend. 
502;  Kip  v.  Brigham,  6  Johns.  158;  Booth  v.  Starr,  1  Conn.  244;  6  Am. 
Dec.  233 ;  Thomas  v.  Allen,  1  Hill,  145 ;  Rockfeller  v.  Donnelly,  8  Cowen, 
623.  And  see  Stewart  v.  Clark,  11  ISIet.  384 ;  Hodgson  v.  Bell,  7  Term  Rep. 
97 ;  Sparkes  v.  Martindale,  8  East,  593 ;  Holmes  v.  Rhodes,  1  Bos.  &  P. 
638 ;  Devol  v.  Mcintosh,  23  Ind.  529 ;  Warwick  v.  Richardson,  10  Mees.  <Sc 
W.  284 ;  Churchill V.  Hunt,  3  Donio,  321. 
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remain  and  be  to  the  use  of  the  said  (purchaser),  his  heirs  and 
assigns,  and  be  quietly  entered  into  and  upon,  and  held  and 
enjoyed,  and  the  rents  and  profits  thereof  received  by  the  said 
(purchaser),  his  heirs  and  assigns,  accordingly,  without  any  inter- 
ruption or  disturbance  by  him,  the  said  (vendor),  or  auy  person 
or  persons  whomsoever."  ^  Or  in  this  form :  "And  that  the  said 
(purchaser),  his  heirs  and  assigns,  shall  and  may  at  all  times 
hereafter,  freely,  peaceably,  and  quietly  enjoy  the  same  without 
molestation  or  eviction  of  him,  the  said  (vendor),  or  auy  person 
or  persons  whomsoever,"  and  sometimes  the  clause  is  added, 
"  lawfully  claiming,  or  to  claim  the  same  by,  from,  or  under  him, 
them,  or  any  of  them,  or  by  or  with  his  or  their  acts,  meana 
consent,  default,  privity,  or  procurement."^  Where  taxes  had 
been  assessed  against  property  before  the  defendant  owned  it,  it 
was  held  that  this  claim  for  taxes  did  not  come  within  his  cove- 
nant, "against  the  lawful  claims  and  demands  of  all  persons 
claiming  by,  through,  or  under  him,  and  against  no  other  claims 
and  demands." '  Where  no  legal  right  to  use  a  sewer  leading 
from  the  property  conveyed  to  and  across  adjoining  premises 
owned  by  another  exists,  an  apparent  right  to  such  use  is  not  a 
legal  appurtenance  within  the  meaning  of  a  deed  contaning  a  cove- 
nant of  warranty.^  When  at  the  time  of  the  execution  of  a  deed 
conveying  with  a  covenant  of  quiet  enjoyment  a  tract  of  land, 
with  a  mill,  a  dam,  and  pond  for  supplying  the  water  "with 
the  appurtenances,"  there  were  flush  boards  on  the  dam  by  the 
use  of  which  the  pond  overflowed  the  land  adjoining,  of  which 
fact  the  grantee  at  time  of  purchase  was  ignorant,  and  the  owner 
of  the  adjacent  property  recovered  against  the  grantee  for  over- 
flowing his  land,  thereby  compelling  him  to  reduce  the  height 
of  the  dam,  an  action  may  be  maintained  for  breach  of  the 
covenant.^ 

§  922.    Not  broken  by  wrongful  acts  of  others. — By  the  cove- 
nant for  quiet  enjoyment,  the  grantor  covenants  only  against  the 

^  Davidson's  Precedents  and  Forms  of  Conveyancing ;  Kawle  on  Cove- 
nants, tit.  (4th  ed.)  25 ;  Housman's  Handbook  of  Conveyancing,  I860. 
2  Rawle  on  Covenants,  tit.  (4th  ed.)  28, 125. 
»  West  V.  Spaulding,  11  Met.  556u 
*  Green  v.  Collins,  86  N.  Y.  246 ;  40  Am.  Rep.  531. 
6  Adams  v.  Conover,  87  N.  Y.  422 ;  41  Am.  Rep.  381. 
n.  Deeds. — 15. 
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acts  of  those  claiming  by  title.  The  covenantee  has  a  remedy 
for  any  tortious  disturbance  by  a  trespasser,  and  it  is  said  that 
he  should  not  also  have  a  remedy  against  his  covenantor. 
Besides,  to  hold  the  grantor  liable  for  a  tortious  disturbance  of 
a  stranger  would  be  to  make  him  liable  for  au  act  he  could 
neither  foresee  nor  prevent,  and  it  would  enable  the  covenantee 
to  make  a  tortious  disturbance  by  collusion  with  another.  Then 
the  covenant  generally  expresses  that  the  covenantee  shall  law- 
fully enjoy  the  premises,  and  contains  no  express  covenant  against 
the  tortious  acts  of  others.  For  these  reasons,  it  is  settled  that 
the  tortious  act  of  a  stranger  is  not  a  breach  of  this  covenant.* 
But  all  acts  of  the  covenantor  himself,  or  of  others  done  at  his 
command,  whether  they  are  wrongful  or  not,  fall  within  this 
covenant.-     But  a  covenant   against  the  acts  of  a  particular 


J  Underwood  v.  Birchard,  47  Vt.  305 ;  Wilder  v.  Ireland,  8  Jones  (N.  C.) 
88 ;  Greenby  v.  Wilcocks,  2  Johns.  1 ;  3  Am.  Dec.  379 ;  Davis  v.  Smith,  5 
Ga.  274;  Kelly  v.  Dutch  Church,  2  Hill,  111;  Hoppes  v.  Cheek,  21  Ark. 
585 ;  Meeks  v.  Bowerman,  1  Daly,  100 ;  Beebe  v.  Swartwout,  3  Gilm.  180 ; 
Brick  V.  Coster,  4  Watts  &  S.  499 ;  Yancey  v.  Lewis,  4  Hen.  <fc  M.  395 ; 
Noonan  v.  Lee,  2  Black,  507 ;  Branger  v.  Manciet,  30  Cal.  624 ;  Playter  v. 
Cunningham,  21  Cal.  232;  Folliard  v.  Wallace,  2  Johns.  402;  Gleason  v. 
Smith,  41  Vt.  293 ;  Gardner  v.  Keteltas,  3  Hill,  330 ;  33  Am.  Dec.  (537 ; 
Surget  V.  Arighi,  11  Smedes  &  M.  96 ;  49  Am.  Dec.  46 ;  Spear  v.  Allison,  8 
Harris,  200 ;  Eantin  v.  Robertson,  2  Strob.  336.  See,  also,  Wotten  v.  Hele, 
2  Saund.  178,  n  ;  Lewis  v.  Smith,  9  Man.  G.  &.  S.  610 ;  Nokes  v.  James,  Cro. 
Eliz.675;  SchuylkiUR.R.u.Schmoele,7Smith,  P.F.273;  Tisdale  u.  Essex, 
Hob.  34 ;  Knapp  v.  Marlboro,  34  Vt.  235 ;  Adams  v.  Conover,  22  Hun,  424. 

'  Sedgwick  v.  Hollenback,  7  Johns.  376 ;  Crosse  v.  Young,  2  Show.  425 ; 
O'Keefe  v.  Kennedy,  3  Cush.  325 ;  Mayor  of  New  York  v.  Mabie,  3  Kern. 
156 ;  Levitzky  v.  Canning,  33  Cal.  299 ;  Seaman  &  Browning's  Case,  1  Leon. 
157 ;  Cave  v.  Brookesby,  Jones,  W.  360 ;  Lloyd  v.  Tomkies,  1  Tenn.  671 ; 
Andrew's  Case,  Cro.  Eliz.  214 ;  Wotten  v.  Hele,  2  Saund.  180,  n ;  Rawle  on 
Covenants,  135.  In  Levitzky  v.  Canning,  33  Cal.  299,  where  a  covenant  for 
quiet  enjoyment  was  contained  in  a  lease,  Sanderson,  J.,  in  delivering  the 
opinion  of  the  court,  said :  "In  its  terms  the  covenant  is  very  general,  but 
no  set  formula  is  required,  any  language  which  expresses  the  intent  to 
promise  a  quiet  and  peaceable  enjoyment  is  sufficient,  however  brief 
it  may  be:  Rawle  on  Covenants,  184.  Whether  it  is  broad  enough  to 
include  strangers  or  not  is  immaterial,  for  the  breach  alleged  was  com- 
mitted, if  at  all,  by  the  lessor.  The  covenant  for  quiet  enjoyment  goes  only 
to  the  possession,  and  hence  the  general  rule  that  there  is  no  breach  unless 
there  has  been  an  eviction  or  an  invasion,  or  disturbance  of  the  possession : 
Waldron  v.  McCarty,  3  Johns.  473 ;  Picket  v.  Weaver,  5  Johns.  120 ;  Sedg- 
wick V.  Hollenback,  7  Johns.  3S0 ;  Whitbeck  v.  Cook,  15  Johns.  485 ;  8 
Am.  Dec.  272 ;  St.  John  v.  Palmer,  5  Hill,  601.  The  eviction  need  not  be 
by  legal  process :  Green  vault  v.  Davis,  4  HUI,  644.    Nor  need  there  be  a 
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person,  who  is  named  In  the  covenant,  will  not  be  limited  to 
his  lawful  acts.^ 

§  923.  Exercise  of  right  of  eminent  domain.— The  object  of 
the  covenant  for  quiet  enjoyment  is  to  indemnify  the  grantee  for 
an  eviction  or  disturbance  caused  by  a  defect  in  the  grantor's 
title.  But  where  the  property  is  taken  by  the  State  by  virtue  of 
the  power  of  eminent  domain^  the  vendee  is  not  deprived  of  his 

complete  ouster  or  expulsion  ;  an  invasion,  disturbance,  or  prevention,  in 
whole  or  in  part,  will  constitute  a  breach  of  the  covenant :  Piatt  on  Cove- 
nants, 327.  There  must  be  some  act  of  molestation,  afifecting,  to  his 
prejudice,  the  possession  of  the  covenantee.  Forbidding  a  tenant  of  the 
covenantee  to  pay  him  rent  wiU  not  amount  to  a  breach,  if  the  tenant,  not- 
withstanding, afterwards  pays  the  rent :  Witchcot  v.  Nine,  1  Brownl.  81. 
But  suppose  the  tenant  had  not  paid  the  rent,  but  in  consequence  of  ,the 
covenantor's  prohibition  had  refused  to  pay?  The  case  cited  certainly 
implies  very  strongly  that  it  would  then  have  amounted  to  a  breach,  and 
there  can  be  little  doubt  but  that  it  would  have  been  so  declared.  An  act 
of  molestation,  whether  committed  by  the  covenantor  himself  or  by 
another  at  his  command,  will  alike  amount  to  a  breach  of  the  covenant : 
Seamon  v  Browning,  1  Leon.  157.  But  from  the  third  count  in  the  com- 
plaint it  appears  that  the  defendant  had  slandered  the  plaintiff's  posses- 
sion, giving  out  and  pretending  publicly  that  he  had  no  right  to  the 
possession  of  the  demised  i^remises,  and  that  he  had  brought  two  actions 
at  law  to  recover  the  possession  of  the  premises  from  the  plaintiff  and  his 
tenants,  under  the  pretense  that  his  lease  had  expired.  That  in  conse- 
quence of  these  actions  brought  against  himself  and  his  tenants,  he  had 
been  put  to  great  expense  in  defending  the  same,  and  his  tenants  had  quit 
the  premises,  leaving  the  same  vacant,  and  that  he  had  been  unable  to 
rent  the  same  to  other  parties,  by  reason  of  their  doubts  as  to  the  lawful- 
ness of  his  possession,  caused  by  the  acts  of  the  defendant  in  bringing 
said  suits,  and  publicly  declaring  that  the  possession  of  the  plaintiff  was 
unlawful,  and  that  he  had  no  legal  right  to  let  the  premises.  Was  this  a 
breach  of  his  covenant  within  the  rule  already  stated  and  the  cases  which 
we  have  cited  ?  That  it  was,  does  not  admit  of  doubt.  Those  acts,  if  per- 
formed by  him,  were  as  much  a  molestation,  disturbance,  and  invasion  of 
the  plaintiff's  possession  as  a  taking  by  the  shoulders  and  a  forcible 
eviction  of  the  plaintiff's  tenants  would  have  been.  The  character  of  the 
act  must  be  determined  by  the  results  which  follow  it,  and  in  view  of  the 
results  which  are  alleged  to  have  followed  the  acts  of  the  defendant,  there 
can  be  no  question  that  he  disturbed  and  interrupted  the  possession  of  the 
plaintiff  to  his  injury,  which  is  i^recisely  what  he  had  covenanted  not  to 
do." 

1  Nash  V.  Palmer,  5  Maule  &  S.  374 ;  Foster  v.  Mapes,  Cro.  Eliz.  212. 
And  see  Rawle  on  Covenants,  139;  Perry  v.  Edwards,  1  Strange,  400; 
Fowle  V.  Welsh,  1  Bam.  &  C.  29 ;  Patton  v.  Kennedy,  1  Marsh.  A.  K.  389 ; 
10  Am.  Dec.  744 ;  Pence  v.  Duvall,  9  Mon.  B.  49.  Another  exception  to  the 
general  rule  is  where  the  language  of  the  covenant  is  "  claiming  or  pre- 
tending to  claim."    Chaplain  v.  Southgate,  10  Mod.  383. 
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land  because  there  was  any  defect  in  the  vendor's  title.  The 
title  that  the  grantee  possesses  is,  presumably,  undoubtedly  good, 
and  the  State  by  the  exercise  of  this  power  takes  it  away  from 
him,  making  him  just  compensation.  If  the  exercise  of  the 
right  of  eminent  domain  were  a  breach  of  the  covenant  for  quiet 
enjoyment,  the  result  would  be  that  the  grantee  would  receive 
full  compensation  from  the  State  for  his  premises,  and  at  the 
same  time  would  have  the  right  to  recover  from  his  grantor. 
But  the  covenantee  can  have  no  such  right.  His  remedy  is  to 
look  to  the  provisions  of  the  legislature  made  to  give  him  com- 
pensation for  his  land,  and  not  to  the  covenant  for  quiet  enjoy- 
ment. It  is  therefore  settled  that  this  covenant  is  not  broken 
by  the  exercise  of  the  right  of  eminent  domain.^ 

§  924.  Actual  eviction. — To  operate  as  a  breach  of  the  cove- 
nant for  quiet  enjoyment,  an  eviction,  as  it  is  technically  under- 
stood, is  necessary.  Legal  process,  however,  is  not  essential  to 
an  eviction.^  Where  a  grantee  who  has  been  evicted  from  part 
of  the  land  brings  an  action  upon  the  covenants,  the  fact  that  he 
took  possession  of  the  land  described  in  the  deed,  and  made  no 
complaint  as  to  the  quantity  of  land  conveyed,  accepting  the 
same  as  a  fulfillment  of  the  covenants  alleged  to  be  broken,  is 


•  Frost  V.  Earnest,  4  Whart.  86 ;  Ellis  v.  Welch,  6  Mass.  246 ;  4  Am.  Dec. 
122;  Bailey  v.  Miltenberger,  7  Casey,  37;  Brimmer  v.  Boston,  102  Mass. 
19 ;  Folts  V.  Huntley,  7  Wend.  210 ;  Dobbins  v.  Brown,  2  Jones,  75.  And 
see  Schuylkill  R.  R.  v.  Schmoele,  7  Smith,  P.  F.  273  ;  Dyer  v.  Wightman, 
16  Smith,  P.  F.  427.  Where  slaves  have  been  sold  with  covenants,  it  has 
been  held  that  they  were  not  broken  by  emancipation  :  Whitworth  v.  Car- 
ter, 43  Miss.  61 ;  Osborn  v.  Nicholson,  13  Wall.  655 ;  Phillips  v.  Evans,  38 
Mo.  305 ;  Fitzpatrick  v.  Hearne,  44  Ala.  171 ;  Mayfield  v.  Barnard,  43  Miss. 
270 ;  Walker  v.  Gatlin,  12  Fla.  9 ;  Haskill  v.  Sevier,  25  Ark.  152 ;  WUles  v. 
Halliburton,  25  Ark.  173 ;  Porter  v.  Ralston,  6  Bush,  655 ;  Hand  v.  Arm- 
strong, 34  Ga.  232 ;  Bass  v.  Ware,  34  Ga.  386.  In  Osborn  v.  Nicholson, 
supra,  Mr.  Justice  Swayne  said :  "  Emancipation  and  eminent  domain 
■work  the  same  result  as  regards  the  title  and  possession  of  the  owner. 
Both  are  put  an  end  to.  Why  should  the  seUer  be  liable  in  one  case  and 
not  in  the  other?  We  can  see  no  foundation  in  reason  or  principle  for  such 
a  claim." 

»  Greenvault  v.  Davis,  4  Hill,  645  ;  Parker  v.  Dunn,  2  Jones  (N.  C.)  204  ; 
Ware  v.  Lithgow,  71  Me.  62 ;  Coble  v.  Wellborn,  2  Dev.  390 ;  Leary  v.  Dur- 
ham, 4  Ga.  593;  Moore  v.  Frankenfield,  25  Minn.  540.  And  see,  also, 
Grist  V.  Hodges,  3  Dev.  200 ;  Booth  v.  Starr,  5  Day,  282;  5  Am.  Dec.  149; 
Funk  V.  Creswell,  5  Clarke,  86 ;  Hagler  v.  Simpson,  Busb.  386. 
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no  defense  to  the  action.^  The  covenantee  is  not  obliged  to 
withhold  the  possession  from  the  riglitful  owner,  nor  to  enter 
into  litigation  with  the  party  who  has  the  title.  He  may  sur- 
render his  possession  to  the  true  owner,  and  this  will  be  a  suffi- 
cient ouster  to  enable  him  to  recover  on  his  covenant.'^  But  to 
have  this  effect  there  must  have  been  a  hostile  assertion  of 
the  paramount  title."  In  a  case  in  Illinois,  Mr.  Justice  Eaton, 
after  adverting  to  the  fact  that  there  might  be  a  constructive 
eviction,  as  where  the  premises  were,  at  the  time  of  the  execution 
of  the  covenant,  in  the  possession  of  another,  holding  them  under 
a  paramount  title,  in  which  case  the  covenant  would  be  broken 
as  soon  as  made,  proceeded  to  say:  "But  this  is  not  the  only 
case  of  constructive  eviction  which  may  now  be  considered  as 
well  settled  by  authority,  and  sustained  by  sound  principles  of 
morality  and  justice.  If  the  covenantee  be  in  the  actual  jdos- 
session  of  the  estate,  he  has  the  right  to  yield  that  possession  to 
one  who  claims  it  under  a  paramount  title,  without  resisting 
him  by  force  or  litigation ;  and  this  is  sustained  by  the  same 
reasons  of  justice  and  good  government  which  are  applicable  to 
the  first  exception.  This,  however,  is  not  to  be  understood  as 
holding  that  the  mere  existence  of  a  paramount  title  constitutes 
a  breach  of  the  covenant,  or  that  it  will  authorize  the  cove- 
nantee to  refuse  to  take  possession  when  it  is  quietly  tendered  to 
him,  or  when  he  can  do  so  peaceably,  and  then  claim  that  by 
reason  of  such  paramount  title  and  his  want  of  possession,  the 
covenant  is  broken;  nor  will  it  justify  him  in  abandoning  the 
possession  without  demand  or  claim  by  the  one  holding  the  real 
title.     His  possession  under  the  title  acquired  with  the  covenant 

1  Walterhouse  v.  Garrard,  70  Ind.  400. 

2  Axtel  V.  Chase,  83  Ind.  546 ;  Fowler  v.  Poling,  6  Barb.  168 ;  Drew  v. 
Towle,  10  Fost.  (N.  H.)  537 ;  Loomis  v.  Bedel,  11  N.  H.  83 ;  Woodward  v. 
Allen,  3  Dana,  164 ;  Stone  v.  Hooker,  9  Cowen,  157 ;  Haflfey  v.  Birchetts,  11 
Leigh,  83  ;  Sterling  v.  Peet,  14  Conn.  254 ;  Poyntell  v.  Spencer,  6  Barr.  254 ; 
Patton  V.  McFarlane,  3  Pa.  425.  And  see  Slater  v.  Rawson,  1  Met.  450, 
455  ;  Steiner  v.  Baughman,  2  Jones,  106 ;  Ferriss  v.  Harshea,  1  Mart.  &  Y. 
50;  17  Am.  Dec.  782;  McDowell  v.  Hunter,  Dud.  (Ga.)  4;  Blydenburgh  v. 
Cotheal,  1  Duer,  196;  Hamilton  v.  Cutts,  4  Mass.  350;  3  Am.  Dec.  222; 
Leary  v.  Durham,  4  Ga.  593, 606.  But  see  Beebe  v.  Swartwout,  3  Gilm.  182, 
183  ;  Hoy  v.  Taleaferro,  8  Smedes  &  M.  541 ;  Dennis  v.  Heath,  11  Smedes  & 
M.  218  ;  49  Am.  Dec.  51. 

'  Knepper  v.  Kurtz,  8  Smith,  P.  F.  480 ;  Sprague  v.  Baker,  17  Mass.  590 ; 
Dupuy  V.  Roebuck,  7  Ala.  488. 
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is  not  disturbed  by  the  mere  existence  of  that  title;  and  he  has 
no  riglit  to  assume  that  it  ever  will  be,  until  he  actually  feels  its 
pressure  upon  him.  He  must  act  in  good  faith  towards  his 
covenantor,  and  make  the  most  of  whatever  title  he  has  acquired, 
until  resistance  to  the  paramount  title  ceases  to  be  a  duty  to 
himself  or  his  covenantor."  ^  The  surrender  must  be  made  to  the 
holder  of  the  paramount  title,  and  not  to  the  vendor.^  Where 
the  land  is  unoccupied,  and  a  covenant  of  warranty  is  executed, 
and  the  land  remains  vacant,  and  the  owner  of  the  true  title,  for 
the  purpose  of  determining  the  title,  commences  actions  of  eject- 
ment, the  covenantee  may  waive  the  objection  of  his  non-occupa- 
tion to  this  form  of  action.  He  may  try  the  title  in  these  actions, 
and  if  judgment  be  awarded  against  him  on  the  question  of  title, 
he  may  abandon  any  further  claim  to  the  land,  and  a  breach  of 
the  covenant  results.^  Where  a  grantee  has  never  secured,  nor 
been  able  to  secure  possession  of  the  land  conveyed,  by  reason  of 
the  existence  of  a  paramount  title  in  another,  and  possession  by 
him,  these  facts  are  equivalent  to  an  eviction.^ 

§  925.  Purcliaser  has  burden  of  proof  if  lie  yields  to  adverse 
title.  —  If  the  purchaser  refuses  to  yield  possession  to  the  para- 
mount title  until  it  has  been  established  by  a  judgment,  and  the 
covenantor  has  been  properly  notified  of  the  suit,  then  the  valid- 
ity of  the  paramount  title  is  conclusively  shown  by  the  judgment 
or  decree  when  introduced  in  evidence.^  But  if  he  elects  to  yield 
to  the  paramount  title  before  it  has  been  judicially  established, 
he  does  so  at  his  peril.  He  has  in  such  a  case  the  burden  of 
proof  when  attempting  to  recover  from  his  covenantor,  and  must 
clearly  establish  the  adverse  title  which  he  has  thus  recognized." 

1  Moore  v.  Vail,  17  HI.  190.  And  see,  also,  Hagler  v.  Simpson^  1  Busb. 
886. 

»  Axtel  V.  Chase,  83  Ind.  546. 

•  Allis  V.  Nininger,  25  Minu.  525. 

*  Blondeau  v.  Sheridan,  81  Mo.  545. 

6  Miner  v.  Clark,  15  Wend.  427 ;  Bridger  v.  Pierson,  45  N.  Y.  603 ;  Wilson 
V.  McElwee,  1  Strob.  65  ;  Middleton  v.  Thompson,  1  Spear,  67. 

«  George  v.  Putney,  4  Cush.  355 ;  50  Am.  Dec.  788 ;  Callis  v.  Cogbill,  9 
Lea  (Tenn.)  137  ;  Hamilton  v.  Cutts,  4  Mass.  350 ;  3  Am.  Dec.  222 ;  Thomas 
V.  Stickle,  32  Iowa,  76 ;  Stone  v.  Hooker,  9  Cowen,  157 ;  Peck  v.  Hensley, 
20  Tex.  678;  Greenvault  v.  Davis,  4  HiU,  643;  Witty  v.  Hightower,  12. 
Smedes  &  M.  481. 
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"While  he  is  not  bound  to  contest  where  the  contest  would  be 
hopeless,  or  resist  where  resistance  would  be  wrong,  yet  always 
where  he  yields  without  a  contest  or  a  resistance,  he  must  take 
upon  himself  the  burden  of  showing  that  the  title  was  paramount, 
and  that  he  yielded  the  possession  to  the  pressure  of  that  title. 
Whenever  he  does  yield  quietly,  he  does  so  at  his  peril."  ^ 

§  926.  Commeilts. — This  rule  is  obviously  a  reasonable  one. 
The  covenantor  must,  certainly,  have  an  opportunity  of  contest- 
ing the  validity  of  the  title  alleged  to  be  paramount.  Where  the 
covenantee  is  sued,  and  the  covenantor  is  notified  and  thus  enabled 
to  defend,  it  is  his  own  fault  if  he  does  not  do  so,  and  he  ought  to 
be  bound  by  the  judgment.  But  where  the  covenantee  yields  pos- 
session to  what  he  is  pleased  to  suppose  is  a  superior  title,  he 
should  be  compelled  to  make  out  that  title  with  as  great  a  degree 
of  particularity  as  if  he  were  suing  for  the  possession  of  the 
premises. 

§  927.  Premises  in  possession  of  another.  —  If  at  the  time  the 
conveyance  is  executed  the  premises  are  in  the  possession  of  a 
person  other  than  the  grantor,  claiming  by  a  paramount  title,  the 
covenant  for  quiet  enjoyment  or  warranty  is  broken  at  once  by 
this  very  fact.^  If  this  were  not  so,  the  only  redress  which  the 
covenantee  could  have,  would  be  either  to  become  a  trespasser 
by  entering  or  to  bring  a  needless  suit.  It  is  therefore  settled 
law,  that  there  is  an  eviction  eo  iTistanti,  if  the  premises  are 
actually  in  the  possession  of  a  third  person,  claiming  under  a 
paramount  title  at  the  time  the  covenant  is  made.  Still  some 
decisions  may  be  found  to  the  contrary,  which  hold  or  countenance 

1  Moore  v.  Vail,  17  111.  190,  per  Eaton,  J. 

'  Murphy  v.  Price,  48  Mo.  250 ;  Grist  v.  Hodges,  3  Dev.  200 ;  Russ  v. 
Steele,  40  Vt.  315 ;  Duvall  v.  Craig,  2  Wheat.  62 ;  Park  v.  Bates,  12  Vt.  381  ; 
36  AxQ.  Dec.  347;  Clark  v.  Conroe,  38  Vt.  475;  Phelps  v.  Sawyer,  1  Aiken, 
318 ;  Noonan  v.  Lee,  2  Black,  507 ;  Barnett  v.  Montgomery,  6  Mon.  328 ; 
Curtis  V.  Deering,  12  Me.  501 ;  Blanchard  v.  Blanoliard,  48  Me.  174 ;  Cald- 
well V.  Kirkpatrick,  6  Ala.  60  ;  41  Am.  Dec.  36 ;  Cummins  v.  Kennedy,  3 
Litt.  123  ;  14  Am.  Dec.  45  ;  Loomis  v.  Bedel,  11  N.  H.  74 ;  Small  v.  Reeves, 
14  Ind.  164  ;  Rea  v.  Minkler,  5  Lans.  296  ;  University  of  Vermont  v,  Joslyn, 
21  Vt.  522 ;  Wilder  v.  Ireland,  8  Jones  (N.  C.)  87.  And  see  Randolph  v. 
Meeks,  Mart.  &  Y.  58 ;  Miller  v.  Halsey,  2  Green,  59 ;  Playter  v.  Cunning- 
ham, 21  Cal.  229 ;  Witty  v.  Hightower,  12  Smedes  &  M.  478 ;  Banks  v. 
Whitehead,  7  Ala.  83. 
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the  idea  that  the  covenantee  in  a  case  of  this  kind  cannot  recover 
on  the  covenant  for  quiet  enjoyment.^  The  possession,  however, 
must  be  under  an  actually  paramount  title,  and  not  merely  au 
adverse  possession.^ 

§  928.  Purchase  of  paramount  title. — As  has  been  observed, 
the  purchaser  may  surrender  possession  to  the  owner  of  the  para- 
mount title,  and  this  is  an  eviction,  which  entitles  him  to  a  recovery 
on  his  covenant.  But  he  may  also  purchase  the  paramount  title, 
in  a  proper  case,  without  yielding  possession,  and  be  entitled  to 
recover  from  his  covenantor.'  In  a  case  in  California,  INIr.  Jus- 
tice Temple  observed,  after  an  examination  of  a  number  of  cases : 
"  The  true  rule  deducible  from  the  recent  cases  is,  that  the  cov- 
enant is  broken  whenever  there  has  been  an  involuntary  loss  of 
possession  by  reason  of  the  hostile  assertion  of  au  irresistible  para- 
mount title.  Nor  is  it  necessary  that  the  paramount  title  should 
have  been  established  by  a  judgment  before  the  covenantee  will 
be  authorized  to  surrender  the  possession.  It  is  enough  that  the 
true  owner  asserts  his  title,  and  demands  the  possession.  If  it  is 
his  right  to  have  possession,  it  certainly  is  the  duty  of  the  cove- 
nantee to  surrender  it  to  him.  The  covenant  is  for  quiet  pos- 
session, and  against  a  rightful  eviction.  To  constitute  a  breach 
of  this  covenant,  it  cannot  be  required  that  the  covenantee  should 
maintain  a  wrongful  possession,  and  subject  himself  to  be  treated 
as  a  trespasser.  The  object  of  a  suit  by  the  true  owner  would  be 
to  compel  the  covenantee  to  do  that  which  he  ought  to  have  done 

1  St.  John  V.  Palmer,  5  Hill,  601 ;  Kortz  v.  Carpenter,  5  Johns.  120 ;  Day 
V.  Chism,  10  Wheat.  452.    See  Holder  v.  Taylor,  Hob.  12. 

^  Beebez).  Swartwout,3Gilm.  183;  Phelps  f.  Sawyer,  1  Aiken,  57 ;  Rinds- 
kopf  V.  Farmers'  Loan  Co.  58  Barb.  49 ;  Jenkins  v.  Hopkins,  8  Pick.  350 ; 
Moore  v.  Vail,  17  111.  185.  The  owner  of  wild  and  uncultivated  lands  is 
considered  in  possession,  on  the  ground  that  the  legal  seisin  carries  with  it 
the  possession,  provided  that  they  are  not  at  the  time  in  the  actual  adverse 
possession  of  another :  Proprietors  of  Konnobeck  v.  Call,  1  Mass.  484 ;  Bush 
V.  Bradley,  4  Day,  306 ;  Van  Brunt  v.  Schenck,  11  Johns.  385 ;  Mather  v^ 
Trinity  Church,  3  Serg.  &  R.  514 ;  8  Am.  Dec.  663. 

3  Turner  v.  Goodrich,  26  Vt.  709 ;  Kansas  Pacific  Ry.  Co.  v.  Dunmeyer, 
24  Kan.  725 ;  White  v.  Whitney,  3  Met.  81 ;  Sprague  v.  Baker,  17  Mass.  586 ; 
Bemis  v.  Smith,  10  Met.  194  ;  Stewart  v.  Drake,  4  Halst.  139  ;  Estabrook  v. 
Smith,  6  Gray,  572 ;  Kelly  v.  Low,  18  Me.  244 ;  Colet).  Lee,  30  Me.  392 ;  Haf- 
fey  V.  Birchetts,  11  Leigh,  88 ;  Claycomb  v.  Munger,  51  111.  374 ;  Gunter 
V.  Williams,  44  111.  572 ;  Whitney  v.  Dinsmore,  6  Cush.  124. 
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without  suit.  It  could  not  have  been  contemplated  by  the  par- 
ties to  the  covenant  that  the  covenantee  should  refuse  to  do  what 
the  law  enjoins  upon  him  as  a  duty.  Nor  can  we  perceive  how 
the  covenantor  would  be  benefited  by  an  eviction  under  a  judg- 
ment. It  was  never  considered  necessary  that  the  covenantor 
should  have  notice  of  the  pendency  of  the  suit.  The  judgment 
might  be  obtained  without  any  real  trial  of  the  merits  of  the 
title ;  and  besides,  in  the  action  upon  the  covenant,  it  is  incum- 
bent upon  the  plaintiff  to  establish  that  the  title  to  which  he  has 
submitted  is  a  paramount  title.  Although  there  must  be  an 
eviction,  it  is  not  necessary  that  there  should  be  an  actual  dis- 
possession of  the  grantee.  If  the  paramount  title  is  so  asserted 
that  he  must  yield  to  it  or  go  out,  the  covenantee  may  purchase 
or  lease  of  the  true  owner,  and  this  will  be  considered  a  sufficient 
eviction  to  constitute  a  breach.  He  then  no  longer  claims  under 
his  former  title.  So  far  as  that  title  is  concerned,  he  has 
been  evicted,  and  is  in  under  the  paramount  title."  ^  A  mort- 
gagee threatened  to  sue  the  purchaser  of  the  land,  whose  deed 
contained  covenants  of  warranty  and  quiet  enjoyment,  and  to 
prevent  a  suit  the  purchaser  paid  the  amount  of  the  mortgage. 
The  court  said :  "  The  plaintiff  has  been  disturbed  in  the  enjoyment 
of  his  possession,  and  he  has  been  compelled  to  purchase  in  another 
title  for  his  own  security,  which  we  think  very  clearly  has  been 
a  lawful  interruption,  and  a  breach  of  the  covenant  of  quiet 
enjoyment."^  This  is  believed  to  be  the  general  rule  supported 
by  the  weight  of  authority,  although  decisions  may  be  found 
which  countenance  or  uphold  a  different  doctrine.^ 

•  In  McGary  v.  Hastings,  39  Cal.  360, 366,  citing  Sugden  on  Vendors,  745, 
and  note  ;  Lomis  v.  Bedell,  11  N.  H.  74 ;  Hamilton  v.  Cutts,  4  ISIass.  349 ;  3 
Am.  Dec.  222 ;  Turner  v.  Goodrich,  26  Vt.  709 ;  Sprague  v.  Balier,  17  Mass. 
586 ;  Rawle  on  Covenants,  278,  et  seq.  and  cases  cited ;  Noonan  v.  Lee,  2 
Black,  507 ;  Funk  v.  Cresswell,  5  Clarke,  86 ;  Brady  v.  Spurck,  27  111.  478 ; 
Stewart  v.  Drake,  4  Halst.  139. 

'  Sprague  v.  Baker,  17  Mass.  590  See,  also,  Harding  v.  Larkin,  41  HI. 
422;  McConnell  v.  Downs,  48  111.  271. 

*  Thus  in  Waldron  v.  McCarty,  3  Johns.  471,  a  demurrer  was  inter- 
posed to  a  complaint  which  alleged  that  the  premises  were  encumbered 
with  a  mortgage  at  the  time  the  deed  to  plaintiff  was  executed  ;  that  after- 
wards they  were  sold  under  a  decree  of  foreclosure  of  the  mortgage,  and 
the  plaintiff  had  been  compelled  to  purchase  them  to  prevent  his  ouster. 
The  demurrer  was  sustained  on  the  ground  as  stated  by  the  court,  that 
"  the  covenant  for  quiet  enjoyment  has  reference  merely  to  the  undis- 
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§  929.    Redemption  on  tax  sales. — In  a  case  in  New  York,  a 
deed  was  executed  for  certain  laud,  with  a  covenant  for  quiet 


turbed  possession,  and  not  to  the  grantor's  title."  The  court  further  said 
in  its  opinion,  per  Spencer,  J. :  "  From  precedents,  and  as  no  authority 
has  been  sho"mi  that  the  covenant  for  quiet  enjoyment  is  broken  by  any 
other  acts  than  an  entry  and  eviction,  or  a  disturbance  of  a  possession 
itself,  we  are  of  opinion  that  the  demurrer  is  well  taken."  See,  also, 
Witty  V.  Hightower,  12  Smedes  &  M.  478 ;  Hannah  v,  Henderson,  4  Ind. 
174 ;  Reasoner  v.  Edmunson,  5  Ind.  393 ;  Burrus  v.  Wilkinson,  31  Miss.  537 ; 
Hunt  V.  Amidon,  1  Hill,  147. 

The  case  of  Waldron  v.  McCarty,  3  Johns.  471,  has  been  severely 
criticised.  In  McGary  v.  Hastings,  39  Cal.  360,  364,  it  is  said:  "The 
principal  question  involved  in  this  appeal,  is  whether  the  acts  set  out 
in  the  complaint  constitute  a  breach  of  the  covenant  of  quiet  enjoyment. 
The  defendant  contends  that  there  must  have  been  an  actual  eviction 
by  a  title  paramount,  under  the  judgment  of  a  competent  court.  Many 
early  cases,  especially  in  the  State  of  New  York,  seem  to  sustain  this 
view,  and  two  cases  are  cited  from  our  own  reports.  The  first  is  the  case 
of  Fowler  v.  Smith,  2  Cal.  39.  That  was  an  attempt  to  resist  the  payment 
of  purchase  money  for  premises  conveyed,  without  special  warranty,  prior 
to  the  adoption  of  the  common  law  in  this  State,  and  it  was  claimed  that 
by  the  civil  law  certain  covenants  were  implied.  Justice  Murray,  in  dis- 
cussing the  question,  said  that  no  covenants  were  implied,  except  those  for 
quiet  possession,  and  that  to  constitute  a  breach  of  that  covenant,  there 
must  be  an  eviction  under  a  judgment  of  a  competent  court,  founded  upon 
a  paramount  title.  He  relies  upon  the  case  of  Waldron  v.  McCarty,  3  Johns. 
471.  In  that  case,  there  was  a  foreclosure  and  sale  of  the  premises,  under  a 
mortgage  which  existed  at  the  time  of  the  covenant.  The  covenantee  pur- 
chased at  this  sale,  andbrought  suit  upon  his  covenant.  The  coui-t  held  that 
there  had  been  no  eviction.  It  was  not  necessary  in  that  case  to  hold  that 
eviction  must  in  all  cases  be  by  legal  process.  This  is  a  leading  case  upon 
that  side  of  the  question,  and  was  followed  by  several  others  in  that  State. 
When  understood,  however,  as  establishing  the  general  i^roposition  that 
there  must  be  an  actual  eviction  under  a  judgment,  these  cases  are  contrary 
to  the  more  recent  decisions  of  that  State,  as  we  shall  presently  show. 
The  other  case  from  our  reports  is  Norton  v.  Jackson,  5  Cal.  262.  It  was  a 
suit  for  the  purchase  money,  and  was  resisted  on  the  ground  that  there  had 
been  a  breach  of  covenant  of  warranty,  which  for  all  the  purposes  of  this 
case  is  identical  with  the  covenant  for  quiet  enjoyment.  The  purchaser 
was  still  in  possession.  Mr.  Justice  Heydenfeldt,  in  delivering  the  opinion 
of  the  court,  says  :  'There  is  no  breach  of  the  covenant  without  eviction, 
because  there  would  be  no  correct  measure  of  damages.  It  would  be  a 
hardship  to  allow  the  purchaser  to  remain  in  possession,  and  recover  the 
purchase  money  also.'  In  this  case,  there  had  been  no  eviction,  either 
actual  or  constructive ;  the  purchaser  was  still  in  possession  under  the 
title  of  his  covenantor,  and  no  question  can  be  raised  as  to  the  correctness 
of  the  decision.  The  broad  statement  in  the  conclusion  of  the  opinion,  tliat 
there  must  bo  an  eviction,  by  process  of  law,  cannot  be  sustained  by  authors 
ity,  either  in  this  country  or  in  England :  Copp  v.  WeUburn,  2  Dev. 
390 ;  Foster  v.  Pierson,  4  Lev.  617  ;  Stewart  v.  Drake,  4  Halst.  141 ;  Rawie 
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eujoyment.  A  portion  of  it  had  been  before  the  execution  of 
the  deed  sold  for  unpaid  taxes.     On  the  last  day  for  the  redemp- 

on  Covenants,  242.  Indeed,  there  are  many  cases  where  an  eviction  with- 
out process  of  the  law  has  always  been  considered  a  breach  of  the  coven- 
ant, as  in  the  case  where  the  true  owner  at  common  law  had  the  right  to 
enter  without  suit,  and  where  the  covenantee  was  never  able  to  obtain  pos- 
session of  the  granted  premises  which  were  in  possession  of  the  owner  of 
the  paramount  title.  The  case  of  Waldron  v.  McCarty,  as  understood,  is 
contrary  to  the  doctrine  laid  down  in  Greenvault  v.  Davis,  4  Hill,  643.  In 
that  case  Mr.  Justice  Bronson  says :  '  There  are  some  dicta  in  the  books 
that  there  must  be  an  eviction  by  process  of  law,  but  I  have  met  with  no 
case  where  it  was  so  adjudged.'  And  again  :  '  Upon  principle,  I  can  see  no 
reason  for  requiring  an  eviction  by  legal  process.  Whenever  the  grantee 
is  ousted  of  possession  by  one  having  a  lawful  right  to  the  property  para- 
mount to  the  title  of  the  grantor,  the  covenants  of  warranty  and  for  quiet 

enjoyment  are  broken,  and  the  covenantee  may  sue When  the 

grantee  surrenders  or  suffers  the  possession  to  pass  from  him  without  a 
legal  contest,  he  takes  upon  himself  the  burden  of  showing  that  the  person 
who  entered  had  a  title  paramount  to  that  of  his  grantor.  But  there  is  no 
reason  why  such  surrender,  without  the  trouble  and  expense  of  a  lawsuit, 
should  deprive  him  of  a  remedy  on  the  covenant.  The  grantor  is  not  injured 
by  such  an  amicable  ouster.  On  the  contrary,  it  is  a  benefit  to  him,  for  he 
thus  saves  the  expenses  of  an  action  against  the  grantee  to  recover  the 
possession.  It  may  be  inferred  in  this  case  that  the  premises  were  unoccu- 
pied. Blodget  then  entered  and  still  holds  the  land.  This  was  an  ouster 
or  disseisin  of  the  plaintiff,  and  he  is  well  entitled  to  an  action  on  the 
defendant's  covenant.'  In  the  case  of  Fowler  v.  Poling,  6  Barb.  165,  Mr. 
Justice  Edmunds,  after  reviewing  the  decisions  in  that  State,  says  :  '  From 
these  conflicting  authorities,  I  deduce  the  true  rule  in  this  State  to  be  that 
there  must  be  an  actual  disturbance  of  the  possession ;  and  where  the  cove- 
nantee is  rightfully  out  of  possession,  either  by  due  process  of  law,  or  by 
an  entry  of  the  rightful  owner,  or  by  a  surrender  to  one  having  a  para- 
mount title,  there  is  an  eviction,  the  covenant  is  broken,  and  an  action 
wUl  lie.' " 

In  Brown  v.  Dickerson,  2  Jones,  372,  it  is  said  by  Burnside,  J. :  "  The  rule, 
as  settled  in  Waldron  v.  McCarty,  3  Johns.  471,  has  not  met  the  approba- 
tion of  the  profession  in  many  States  of  this  Union.  It  is  too  technical,  and 
puts  a  grantee  to  unnecessary  expense  and  trouble,  and  has  been  properly 
overruled  in  many  of  the  courts." 

In  Loomis  v.  Bedel,  11 N.  H.  74,  the  opinion  was  delivered  by  Parker,  C.  J|, 
who  said:  "  It  is  well  settled  that  an  entry  under  the  paramount  title  amounts 
to  a  breach  of  a  covenant  of  warranty ;  and  the  grantee  may,  upon  demand, 
surrender  the  land  to  a  claimant  having  a  good  title,  and  resort  to  his 
action :  Hamilton  v.  Cutts,  4  Mass.  349 ;  3  Am.  Dec.  222.  But  in  Wal- 
dron V.  McCarty,  3  Johns.  471,  where  there  was  an  outstanding  mortgage 
at  the  time  of  the  conveyance  to  the  plaintiff,  and  the  premises  were  after- 
wards sold  upon  the  mortgage  in  pursuance  of  a  decree  of  the  Court  of 
Chancery,  and  i^urchased  by  the  plaintiff,  who  then  brought  his  action 
upon  the  covenant  of  warranty  in  his  deed,  the  court  held  that  an  entry 
and  expulsion  were  necessary,  and  that  there  was  no  sufiicient  eviction  or 
disturbance  of  the  possession.    In  our  opinion,  this  is  carrying  the  princi- 
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tion  of  the  land,  the  purchaser  paid  the  amount  of  taxes  and 
accruing  costs.  The  plaintiff  brought  an  action  on  his  covenant, 
but  it  was  held  that  in  the  absence  of  a  covenant  against  encum- 
brances, the  plaintiff  could  not  acquire  a  claim  against  the  defend- 
ant by  making  a  voluntary  payment  without  the  defendant's 
request.*  "The  plaintiffs'  covenant  for  quiet  enjoyment,"  said 
Greene,  J.,  "has  never  been  broken,  for  the  reason  that  there 

never  was  any  eviction And  as  they  had  no  covenant 

against  encumbrances,  they  had  no  right  to  pay  them  voluntarily, 
and  without  any  request  on  the  part  of  the  defendant,  and  charge 
him  with  such  payment.  It  is  no  answer  to  say  that  it  would 
be  a  hardship  for  the  plaintiffs  to  be  compelled  to  wait  until  they 
were  evicted,  and  then  sue  for  the  purchase  money  and  loose  the 
enhanced  value  of  the  land  and  improvements.  But  for  the 
covenant  for  quiet  enjoyment,  they  could  not  even  recover 
the  purchase  money  in  a  case  free  from  fraud;  and  if  they 
desired  a  remedy  adequate  to  other  contingencies,  they  should 
have  provided  for  it  by  appropriate  covenants."^  But  if  by 
statute  one  form  of  covenant  is  made  to  include  them  all,  the 
grantee  may,  of  course,  pay  off  a  tax  on  the  land,  and  recover  the 
amount  paid  on  his  covenant.^ 

plo  too  far.  If  the  claimant  holding  the  paramount  title  should  enter  upon 
the  land,  and  the  grantee  should  thereupon  yield  up  the  possession,  he 
would  immediately  have  a  right  of  action  upon  the  covenant  of  warranty  in 
hisjdeed  ;  and  this  right  would  not  be  barred  or  forfeited  should  he  forthwith 
purchase  the  premises  from  the  claimant,  to  whose  superior  title  he  has 
thus  yielded  the  possession.  He  might,  on  such  repurchase,  immediately 
re-enter  into  the  possession,  and  still  maintain  his  action  on  the  covenant. 
If,  instead  of  this  formality,  he  yields  to  the  claims  of  a  paramount  title, 
and  purchases  without  an  actual  entry  of  the  claimant  under  it,  where  is 
the  substantial  difference?  For  all  practical  purposes,  his  title  under  the 
grant  to  which  his  covenant  is  attached,  and  under  which  he  orginally 
entered,  is  as  much  defeated  in  the  one  case  as  in  the  other.  He  is,  in  fact, 
dispossessed,  so  far  as  that  title  is  concerned.  He  is  still  in  possession,  but 
he  is  so  under  another  title,  adverse  and  paramount  to  his  former  one ; 
and  his  purchase  is,  therefore,  equivalent  to  an  entry  of  the  claimant.  It 
is  an  ouster  by  his  consent,  and  a  re-entry  by  himself,  under  the  superior 
title  without  going  through  what  would  be  at  best  a  mere  formality,  where 
conscious  of  the  defect  of  the  title  under  which  he  originally  entered  he 
chooses  to  yield  peaceably  to  the  assertion  of  a  better  title  and  to  purchase 
it." 

1  McCoy  V.  Lord,  19  Barb.  18. 

*  McCoy  V.  Lord,  supra.    But  see  Hall  v.  Dean,  13  Johns.  105. 

^  Funk  V.  Cresswell,  5  Clarke,  91. 
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§  930.  Covenant  for  further  assurance. — This  covenant  which, 
however,  is  seldom  used  iu  the  United  States,  is  defined  as  "one 
by  which  the  covenantor  undertakes  to  do  such  reasonable  acts, 
in  addition  to  those  already  performed,  as  may  be  necessary  for 
the  completion  of  the  transfer  made,  or  intended  to  be  made,  at  the 
requirement  of  the  covenantee.  It  relates  both  to  the  title  of 
the  vendor  and  the  instrument  of  conveyance  to  the  vendee,  and 
operates  as  well  to  secure  the  performance  of  all  acts  for  supply- 
ing any  defect  in  the  former,  as  to  remove  all  objections  to  the 
sufficiency  and  security  of  the  latter."^  The  acts  which  under 
this  covenant  the  covenantor  will  be  required  to  perform,  must 
be  necessary  and  practicable.^ 

§  931.  Covenant  of  warranty. — This  covenant,  which  is  con- 
sidered the  broadest  and  most  effective,  and  is  the  one  in  general 
use, is  equivalent  to  a  covenant  for  quiet  enjoyment.^  It  is  "an 
assurance  by  the  grantor  of  an  estate  that  the  grantee  shall  enjoy 
the  same  without  interruption  by  virtue  of  paramount  title."* 
The  covenant  is  extinguished  by  a  reconveyance  to  the  grantor 
before  a  breach,  and  a  new  conveyance  will  not  revive  it  in  the 
absence  of  a  new  express  covenant.^  The  covenant  does  not 
extend  to  claims  which  possess  no  legal  foundation.*  Where  a 
deed  purports  to  convey  only  the  right,  title,  and  interest  of 
the  grantor,  the  scope  of  the  covenant  of  warranty  may  be 
limited  by  the  subject-matter  of  the  conveyance.'     Laches  in 

^  Bouv.  Law  Diet.  tit.  Covenant  for  Further  Assurance ;  Piatt  on  Cove- 
nants, 341. 

»  Gwynn  v.  Thomas,  2  Gill  &  J.  420 ;  Warn  v.  Beckford,  7  Price,  550 ; 

Pet  and  Cally's  Case,  1  Leon.  304. 

8  Fowler  v.  Poling,  2  Barb.  303 ;  6  Barb.  165 ;  Enaerson  v.  Proprietors,  1 
Mass.  464;  2  Am.  Dec.  34;  Bostwick  v.  Williams,  36  111.  70;  Athens  v. 
Nale,  25  111.  198 ;  Rea  v.  Minkler,  5  Lans.  196.  See  Williams  v.  Wetherbee, 
1  Aiken,  240 ;  Dobbins  v.  Brown,  2  Jones,  75 ;  Buss  v.  Steele,  40  Vt.  310. 

*  Bouv.  Law  Diet.  tit.  Gov.  War.  See  Moore  v.  Lanham,  3  Hill  (S.  C.) 
304 ;  Rindskopf  v.  Farmers'  Loan  Co.  58  Barb.  36. 

6  Brown  v.  Metz,  33  111.  389. 

6  Gleason  v.  Smith,  41  Vt.  296. 

^  Allen  V.  Holton,  20  Pick.  458 ;  Blanchard  v.  Brooks,  12  Pick.  47 ; 
Adams  v.  Ross,  1  Vroom,  510;  Raymond  v.  Raymond,  10  Cush.  134; 
Wight  V.  Shaw,  5  Cush.  56 ;  Sweet  v.  Brown,  12  Met.  175 ;  45  Am.  Dec. 
243 ;  Brown  v.  Jackson,  3  Wheat.  452 ;  Hoxie  v.  Finney,  16  Gray,  332 ;  Van 
Rensselaer  v.  Kearney,  11  How.  325 ;  McNear  v.  McComber,  18  Iowa,  12 ; 
Merritt  v.  Harris,  102  Mass.  328 ;  Blodgett  v.  Hildreth,  103  Mass.  488 ;  Bates 
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bringing  suit  does  not  commence  until  the  party  has  been 
damnified.^ 

§  932.  Breach  of  covenant  of  warranty. — As  the  covenant 
of  warranty  is  considered  tantamount  to  that  for  quiet  enjoy- 
ment, what  is  a  breach  of  the  latter  is  also  a  breach  of  the 
former,  and  therefore  something  equivalent  to  an  eviction  must 
occur  to  operate  as  a  breach  of  this  covenant.^  The  effect  of  full 
covenants  of  warranty  is  not  to  be  limited  by  a  subsequent  clause 
of  ambiguous  signification,  and  which  may  be  construed  as  an 
affirmation  of  the  previous  recitals.'  The  covenant,  however,  is 
not  broken  by  the  act  of  a  mere  stranger  having  no  valid  title, 
though  he  may  pretend  to  have  one.'*  But  the  existence  of  a 
public  or  private  way,'  or  the  right  to  use  a  wall  situated  on 
the  premises  for  a  party  wall,  are  breaches  of  the  covenant.' 
And  generally  what  in  the  case  of  a  covenant  for  quiet  enjoy- 
ment is  considered  an  eviction  is  deemed  such  under  a  covenant 
of  Avarranty.  If  a  deed  contains  a  covenant  of  general  warranty, 
and  at  the  time  it  is  made  another  has  actual  possession  of  the 
premises  holding  them  by  a  paramount  title,  an  eviction  occurs 


V.  Foster,  59  Me.  157.  In  Bates  v.  Foster,  59  Me.  157,  the  holder  of  an  equity 
of  redemption  granted  to  him  by  another,  conveyed  the  estate  and  title 
which  his  grantor  had  given  him,  by  metes  and  bounds,  with  covenants 
of  warranty.  It  was  held  that  his  covenant  did  not  warrant  title  against 
the  mortgage. 

In  a  case  where  property  was  conveyed  by  the  use  of  the  words  "  grant, 
bargain,  and  sell,"  and  the  deed  contained  a  covenant  "to  warrant  and 
defend  the  title  to  the  conveyed  premises  against  the  claim  of  every  person 
whomsoever,"  it  was  held  that  an  action  for  breach  of  covenant  would  not 
lie  because  of  the  existence  of  an  outstanding  deed  of  trust  on  the  land : 
Koenig  v.  Branson,  73  Mo.  634. 

'  Post  V.  Campau,  42  Mich.  90. 

»  Scott  V.  Kirliendall,  83  111.  465;  Townsend  v.  Morris,  6  Cowen,  126; 
Caldwell  v.  Kirkpatricli,  6  Ala.  60.    See  Green  v.  Collins,  20  Hun,  474. 

»  Locke  V.  White,  89  Ind.  492. 

*  Hannah  v.  Henderson,  4  Ind.  174 ;  Hale  v.  New  Orleans,  13  La.  An. 
499 ;  Loughran  v.  Ross,  45  N.  Y.  792,  See  Kincaid  v.  Brittain,  5  Sneed,  124 ; 
Norton  v.  Jackson,  5  Cal.  262 ;  Gleason  v.  Smith,  41  Vt.  293. 

5  Butt  V.  Riflfe,  78  Ky.  352 ;  Russ  v.  Steele,  40  Vt.  310 ;  Haynes  v.  Young, 
36  Me.  561 ;  Harlow  v.  Thomas,  15  Pick.  G&. 

6  Lamb  v.  Danforth,  59  Me.  324.  See  Hendricks  v.  Stark,  37  N.  Y.  106. 
The  right  in  another  to  draw  water  from  the  premises  is  a  breach  :  Day  v. 
Adams,  42  Vt.  510 ;  Clark  v.  Conroe,  38  Vt.  469.  So  is  suffering  taxes  to 
remain  unpaid :  Rinehart  v.  Rinehart,  91  Ind.  89. 
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€0  instanti,  and  an  action  can  be  immediately  commenced.*  If  a 
person  executes  a  deed  with  a  covenant  of  warranty,  and  the 
deed  under  which  he  holds  contains  a  condition  against  the 
erection  of  buildings  on  a  portion  of  the  land^  there  is  a  breach 
of  the  covenant.^  A  grantee  who  has  become  the  purchaser  of 
an  existing  mortgage  is  not  compelled  to  foreclose  the  mortgage 
for  his  protection,  but  may  recover  on  his  covenants  of  warranty* 

§  933.  Right  of  joint  possession. — A  person  suing  upon  a 
covenant  of  warranty  must  of  course  have  an  interest  which  has 
been  injured  or  disturbed.  But  where  a  deed  contains  a  pro- 
viso that  the  right  of  possession  shall  be  reserved  to  the  mother 
and  sister  of  the  grantee  as  well  as  to  himself,  for  use  as  a  home- 
stead until  he  arrives  at  majority,  he  has  such  an  interest  as 
entitles  him  to  sue  upon  the  covenant  for  a  breach.'* 

*  Rex.  V.  Creel,  22  "W.  Va.  373.  But  otherwise  where  the  holder  of  the 
paramount  title  is  not  in  possession  of  the  land  nor  positively  asserting 
title  against  the  grantee :  Jones  v.  Paul,  59  Tex.  41. 

^  Kramer  v.  Carter,  136  Mass.  504.  Where  the  premises  conveyed  were 
not  described  as  a  mill  site,  but  a  water-power  and  flouring-mill  were 
situated  on  them,  the  exercise  subsequently  by  an  adjoining  owner  of  a 
right  possessed  by  him  to  raise  the  dam,  thus  throwing  the  water  back, 
injuring  the  buildings  and  overflowing  the  land,  constitutes  a  breach : 
Scriver  v.  Smith,  30  Hun,  129. 

»  Royer  v.  Foster,  62  Iowa,  321. 

*  Mason  v.  Kellogg,  38  Mich.  132.  Said  Graves,  J.,  in  delivering  the 
opinion  of  the  court :  "The  grantors  do  not  appear  to  have  retained  any- 
thing. The  grant  was  to  the  plaintiff,  in  fee,  with  a  qualified  use  to  him 
and  his  mother  and  sister  for  a  term  limited  to  a  few  months,  and  which 
might  be  cut  short  by  the  occurrence  of  his  mother's  death  sooner.  Let  it 
be  admitted  that  plaintiff  and  his  mother  and  sister  were  vested  with  a 
right  to  the  land  itself  under  this  clause:  Shep.  Touch.  93;  Co.  Litt.  4  6; 
Green  v.  Biddle,  8  Wheat.  1,  76.  Let  it  be  conceded  that  in  virtue  of  being 
entitled  to  the  described  special  kind  of  use  and  enjoyment  for  the  time 
limited,  they  were  by  force  of  the  deed  and  the  statute  (Comp.  Laws,  2?  4116, 
4118)  vested  for  such  time  with  a  legal  estate  of  the  same  quality  and  dura- 
tion, and  subject  to  the  same  conditions  as  the  beneficial  interest  as  meant 
by  the  grantor;  and  still  the  plaintiff  had  all  the  estate  and  right  not 
embraced  by  the  clause  in  question,  and  likewise  the  right  under  that 
clause  to  present  possession  and  enjoyment  in  common  with  his  mother 
and  sister.  His  interest  was  severable  from  theirs.  It  was  much  more 
extensive.  It  covered  everything  except  the  trifling  matter  of  their  right 
to  use  and  enjoy  with  him  in  the  special  mode  limited  up  to  August  9, 
1876.  That  he  had  an  interest  and  present  right  capable  of  being  so  dis- 
turbed and  infringed  as  to  give  him  an  immediate  right  of  action  upon 
the  covenant  cannot  be  doubted,  and  the  nature  of  his  right  and  interest 
entitled  him  to  sue  alone :  Rawle  on  Gov.  599 ;  Barbour  on  Parties,  33." 
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§  934.  Damages  for  breacli  of  covenants  of  quiet  enjoyment 
and  of  warranty.  —  In  some  of  the  States  the  measure  of  dam- 
ages for  a  breach  of  these  covenants  is  the  value  of  the  laud  at 
the  time  of  injury  by  defect  of  title  and  eviction.^  But  the  gen- 
eral rule  now  is  that  the  damages  for  a  breach  of  these  covenants 
are  measured  by  the  consideration,  or  what  the  land  was  worth 
as  determined  by  the  parties  or  by  the  consideration  price, 
together  with  interest  for  the  time  the  purchaser  has  lost  the 
mesne  profits,  and  also  the  costs  and  expenses  incurred  by  the 
covenantee  in  defending  the  suit  to  evict  him.^     For  a  partial 


1  Park  V.  Bates,  12  Vt.  381 ;  36  Am.  Dec.  347 ;  Keeler  v.  Wood,  30  Vt. 
242  ;  Keith  v.  Day,  15  Vt.  600  ;  Drury  v.  Shumway,  Chip,  D.  Ill ;  Sterling 
V.  Peet,  14  Conn.  245 ;  Horsford  v.  Wright,  Kirby,  3  ;  1  Am.  Dec.  8  ;  Swett 
V.  Patrick,  12  Me.  9 ;  Doherty  v.  Dolan,  65  Me.  87 ;  Cushman  v.  Blanchard, 

2  Greenl.  26S;  Hardy  v.  Nelson,  27  Me.  525;  Elder  v.  True,  30  Me.  104; 
Caswell  V.  Wendell,  4  Mass.  108 ;  Norton  v.  Babcock,  2  Met.  51G ;  White  v. 
Whitney,  3  Met.  81 ;  Gore  v.  Brazier,  3  Mass.  523 ;  3  Am.  Dec.  182  ;  Bige- 
low  V.  Jones,  4  Mass.  512.  And  see,  also,  where  once  recognized,  Nelson 
V.  Matthews,  2  Hen,  &  M,  164 ;  Witherspoon  v.  McCalla,  3  Desaus.  Eq.  245 ; 
Liber  v.  Parsons,  1  Bay,  19 ;  Mills  v.  Bell,  3  Call,  277 ;  Guerard  v.  Rivers, 
1  Bay,  265 ;  Erebright  v.  Still,  1  Bay,  92. 

2  McGary  v.  Hastings,  39  Cal.  360;  Tong  v.  Matthews,  23  Mo.  437; 
McCluro  V.  Gamble,  27  Pa.  St.  288  ;  Drew  v.  Towle,  30  N.  H.  531 ;  64  Am. 
Dec.  309  ;  Brown  v.  Dickerson,  12  Pa.  St.  372  ;  Cathcart  v.  Bowman,  5  Pfik 
St.  317 ;  Cox  V.  Henry,  32  Pa.  St.  18 ;  Williamson  v.  Test,  24  Iowa,  138 ; 
Hallam  v.  Todhunter,  24  low^a,  166 ;  Elliott  v.  Thompson,  4  Humph.  99 ; 
40  Am.  Dec.  030 ;  Dalton  v.  Bowker,  8  Nev.  190 ;  Phillips  v.  Reichert,  17 
Ind.  120;  Clark  v.  Burr,  14  Ohio,  188;  Harding  v.  Larkin,  41  111.  413; 
Whitlock  V.  Crew,  28  Ga.  289  ;  Marshall  v.  McConnell,  1  Litt,  419 ;  Cum- 
mins V.  Kennedy,  3  Litt.  118 ;  14  Am.  Dec,  45 ;  Lloyd  v.  Quinby,  5  Ohio  St. 
262 ;  Wado  v.  Comstock,  11  Ohio  St.  71 ;  Swafiford  v,  Whipple,  3  Greene,  G. 
261;  54  Am,  Dec.  498 ;  Gridley  v.  Tucker,  Freem.  Ch.  209 ;  Pence  v.  Duvall,  9 
Mon.  B.  48 ;  Robertson  v.  Lemon,  2  Bush,  301 ;  Davis  v.  Smith,  5  Ga.  274 ; 
Wood  V.  Kingston  Coal  Co,  48  111,  356 ;  Bond  v.  Quattlebaum,  1  McCord, 
584 ;  10  Am,  Dec.  702 ;   Cox's  Heirs  v.  Strode,  2  Bibb,  277 ;  Booker  v.  Bill, 

3  Bibb,  173 ;  6  Am,  Dec.  641 ;  Davis  v.  Hall,  2  Bibb,  590 ;  Robards  v.  Neth- 
erland,  3  Bibb,  529 ;  Holmes  v.  Senneckson,  15  N.  J.  L.  313 ;  Pearson  v. 
Davis,  1  McMull.  37 ;  Grist  v.  Hodges,  3  Dev.  198 ;  Bennett  v.  Jenkins,  13 
Johns.  50 ;  Burton  v.  Reeds,  20  Ind.  87 ;  Cincinnati  etc.  R.  R.  Co.  v.  Pearce, 
28  Ind.  502;  Threkheld  v.  Fitzhugh,  2  Leigh,  451 ;  Jackson  v.  Turner,  5 
Leigh,  127;  Foster  v.  Thompson,  41  N.  H.  373;  Wallace  v.  Talbot,  1 
McCord,  466;  Talbot  v,  Bedford,  Cooke,  447;  Lowther  v.  Commonw.  1 
Hen.  &  M.  202  ;  Earle  v.  Middleton,  1  Cheves,  127  ;  Crenshaw  v.  Smith,  6 
Munf.  415 ;  McMillan  v.  Ritchie,  3  Mon.  348 ;  16  Am.  Dec.  107 ;  Kennedy 
V.  Davis,  7  Mon.  76;  Hanson  v.  Buckner,  4  Dana,  251 ;  29  Am.  Dec.  401; 
Morris  v.  Rowan,  17  N.  J.  L.  304 ;  Taylor  v.  Holton,  1  Mont.  688 ;  Stebbina 
V.  Wolf,  33  Kan.  765. 
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breach  damages  are  recoverable,  according  to  the  same  rule,  in 
proportion  to  the  extent  of  the  breach.^  If  the  eviction  is  by  a 
paramount  lien,  damages  may  be  recovered  to  the  extent  of  the 
lieu,  if  this  does  not  exceed  the  amount  that  could  bo  recovered 
for  an  eviction  for  failure  of  title.^  If  the  adverse  title  has  been 
extinguished,  the  covenantee  may  recover  what  he  has  paid 
therefor,  with  a  fair  remuneration  for  his  trouble,  and  he  will  also 
be  allowed  the  reasonable  incidental  expenses.  But  the  total 
amount  cannot  exceed  what  he  could  recover  on  a  total  loss  of 
title.''  The  covenantee  can  have  but  one  satisfaction,  although 
he  may  sue  the  first  or  any  succeeding  covenantor.^     An  iuter- 

1  Mayor  v.  Donnovant,  25  111.  2G2 ;  Griffin  v.  Reynolds,  17  How.  609 ; 
Dougherty  v.  Duvall's  Heirs,  9  Mon.  B.  57 ;  Raines  v.  Calloway,  27  Tex.  678 ; 
Boyle  V.  Edwards,  114  Mass.  373 ;  Dickins  v.  Sheppard,  3  Murph.  526 ;  Mor- 
ris V.  Harris,  9  Gill,  19 ;  Hunt  v.  Orwig,  17  Mon.  B.  73 ;  Dimmick  v.  Lock- 
wood,  10  Wend.  142 ;  Williams  v.  Beeman,  2  Dev.  483  ;  Hoot  v.  Spade,  20 
Ired.  326. 

^  Tufts  V.  Adams,  8  Pick.  547 ;  Donohoe  v.  Emery,  9  Met.  63 ;  White 
».  Whitney,  3  Met.  81;  Furnas  v.  Durgin,  119  Mass.  500;  Holbrook  v. 
Weatherbee,  12  Me.  502  ;  Winslow  v.  McCall,  32  Barb.  241.  And  see,  also, 
Norton  v.  Babcock,  2  Met.  510  ;  Stewart  v.  Drake,  9  N.  J.  L.  139  ;  Elder  v. 
True,  32  Me.  104  ;  Chapel  v.  Bull,  17  Mass.  213;  Copeland  v.  Copeland,  30 
Me.  446 ;  Harper  v.  Jeffries,  5  Whart.  26 ;  Lloyd  v.  Quinby,  5  Ohio  St.  262); 
Burk  V.  Clements,  16  Ind.  132 ;  Pitman  v.  Connor,  27  Ind.  337 ;  Miller  v. 
Halsey,  14  N.  J.  L.  48 ;  McGinnis  v.  Noble,  7  Watts  &  S.  454 ;  Mellon's 
Appeal,  32  Pa.  St.  121 ;  Blood  v.  Wilkins,  43  Iowa,  565 ;  Smith  v.  Dixon.  27 
Ohio  St.  471. 

3  Swett  V.  Patrick,  12  Me.  9 ;  Bailey  v.  Scott,  13  Wis.  619 ;  Lane  v.  Fury, 
31  Ohio  St.  574 ;  McGary  v.  Hastings,  39  Cal.  360  ;  Lefflngwell  v.  Elliott,  10 
Pick.  204 ;  8  Pick.  457 ;  19  Am.  Dec.  343 ;  Loomis  v.  Bedel,  11  N.  H.  74 ; 
Dale  V.  Shively,  8  Kan.  276;  Jones  v.  Lightfoot,  10  Ala.  17;  Thayer  v. 
Clemence,  22  Pick.  490;  Estabrook  v.  Smith,  6  Gray,  572;  Yokum  v. 
Thomas,  15  Iowa,  67 ;  Richards  v.  Iowa  Homestead  Co.  44  Iowa,  304 ;  Clay- 
comb  V.  Munger,  51  111.373;  Fawcett  ■?;.  Woods,  5  Iowa,  400;  Spring  v. 
Chase,  22  Me.  505 ;  39  Am.  Dec.  595 ;  Kelly  v.  Low,  18  Me.  244 ;  Allis  v. 
Nininger,  25  Minn.  525 ;  Hurd  v.  Hall,  12  Wis.  112;  Lewis  v.  Harris,  31 
Ala.  689 ;  Lane  v.  Desire,  23  Mo.  151 ;  McKee  v.  Bain,  11  Kan.  569.  And 
see  Martin  v.  Atkinson,  7  Ga.  228  ;  Ferris  v.  Mosher,  27  Vt.  218  ;  65  Am. 
Dec.  192  ;  Baxter  v.  Ryerss,  13  Barb,  267. 

*  Crooker  v.  Jewell,  29  Me.  527  ;  Birney  v.  Hann,  3  Marsh.  A.  K.  322 ;  13 
Am.  Dec.  167:  Lowe  v.  McDonald,  3  Marsh.  A.  K.  354;  13  Am.  Dec.  181 ; 
Wilson  V.  Taylor,  9  Ohio  St.  595  ;  75  Am.  Dec.  488  ;  King  v.  Kerr,  5  Ohio, 
154;  22  Am.  Dec.  777;  Crisfield  v.  Storr,  36  Me.  129;  Withy  v.  Mumford,  5 
Cowen,  137 ;  Lot  v.  Parish,  1  Litt.  393 ;  Williams  v.  Beeman,  2  Dev.  483 ; 
Hunt  V.  Owing,  17  Mon.  B.  73 ;  66  Am.  Dec.  144  ;  Claycomb  v.  Munger,  51 
III.  373 ;  Suydam  v.  Jones,  10  Wend.  180 ;  Thompson  v.  Sanders,  5  Mon. 
53 ;  Williams  v.  Beeman,  2  Dev.  483, 
II.  Deeds.— 16. 
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mediate  grantee  who  has  conveyed  the  land  may,  m  case  of  dam- 
age, maintain  an  action  against  a  remote  grantor.* 

§  935.  Notice  to  the  covenantor  of  suit. — If  an  action  is 
brought  by  a  person  claiming  a  paramount  title  to  recover  the 
premises  from  the  covenantee,  the  latter  by  giving  notice  to  the 
covenantor  of  such  suit,  and  requesting  him  to  undertake  its 
defense,  may  liberate  himself  from  the  necessity  of  proving,  in 
case  the  claimant  of  the  paramount  title  is  successful,  the  validity 
of  such  title,  when  suing  upon  his  covenant.^  If  the  grantor 
himself  defended  the  suit,  it  is  no  defense  that  the  defendant  in 
the  ejectment  suit  was  not  in  possession.^  When  proper  notice 
has  been  given,  and  suit  is  brought  by  the  covenantee  against 
his  covenantor,  the  latter,  in  the  absence  of  fraud  or  collusion, 

»  Bimey  v.  Hann,  3  Marsh.  A.  K.  322;  13  Am.  Dec.  167.  "As  the 
indorser  of  a  commercial  instrument,"  said  Mills,  J.,  "  who  has  paid  its 
contents,  can  sustain  his  action  against  his  remote  indorser  without  a  re-in- 
dorsement, because  his  indorsement,  by  the  act  of  payment,  per  se,  has 
become  fundus  officio.,  as  to  him,  so  ought  Hann,  who  has  rendered  hia 
own  deed  inoperative  further  against  him,  to  be  restored  to  the  situation 
he  was  in  before  it  was  made,  without  a  conveyance  formally  executed." 
And  see,  also,  Wheeler  v.  Sohier,  3  Cush.  219 ;  Claycomb  v.  Munger,  51  111. 
373 ;  Herrin  v.  McEntyre,  1  Hawks,  410 ;  Thompson  v.  Sanders,  5  Mon. 
357 ;  Lot  v.  Parish,  1  Litt,  393 ;  Baxter  v.  Ryerss,  13  Barb.  267 ;  Booth  v. 
Starr,  1  Conn.  244;  6  Am.  Dec.  233 ;  Redwine  v.  Brown,  10  Gra.  311 ;  Withy 
V.  Mum  ford,  5  Cowen,  137 ;  Markland  v.  Crump,  1  Dev.  <fe.  B.  94 ;  Thomp- 
son V.  Shattuck,  2  Met.  618. 

2  Greenlaw  v.  Williams,  2  Lea  (Tenn.)  533 ;  Park  v.  Bates,  12  Vt.  381 ;  36 
Am.  Dec.  347 ;  Swenk  v.  Stout,  2  Yeates,  470 ;  Hinds  v.  Allen,  34  Conn.  195 ; 
Bender  v.  Fromberger,  4  Dall.  436 ;  Wimberly  v.  Collier,  32  Ga.  13 ;  Leather 
V.  Poulteny,  4  Binn.  356;  Williams  v.  Wetherbee,  2  Aikens,  307;  CoUing- 
wood  V.  Irwin,  3  Watts,  310;  Mooney  v.  Burchard,  84  Ind.  285;  Ives  v. 
Niles,  5  Ind.  323 ;  King  v.  Kerr,  5  Ohio,  158 ;  22  Am.  Dec.  777 ;  City  of  St. 
Louis  V.  Bissell,  46  Mo.  157 ;  Morgan  v.  Muldoon,  82  Ind.  347 ;  Paul  v.  Wit- 
man,  3  Watts  &  S.  409 ;  Wendel  v.  North,  24  Wis.  223 ;  Somers  v.  Schmidt, 
24  Wis.  419 ;  Jones  v.  Whitsett,  79  Mo.  188 ;  Middleton  v.  Thompson,  1 
Spear,  67 ;  Pitkin  v.  Leavitt,  13  Vt.  379 ;  Brown  v.  Taylor,  13  Vt.  631 ;  37 
Am.  Dec.  618 ;  Turner  v.  Groodrich,  26  Vt.  708 ;  Cooper  v.  Watson,  10  Wend. 
205 ;  Chapman  v.  Holmes,  5  Halst.  20 ;  Booker  v.  Bell,  3  Bibb,  173 ;  6  Am. 
Dec.  641 ;  Prewit  v.  Kenton,  3  Bibb,  282 ;  Cox  v.  Strode,  4  Bibb,  4 ;  Miner 
V.  Clark,  15  Wend.  427 ;  Morris  v.  Rowan,  2  Har.  (N.  J.)  307 ;  Kelly  v.  The 
Dutch  Church,  2  Hill,  105;  Wilson  v.  McElwee,  1  Strob.  65;  Jones  v. 
Waggoner,  7  Marsh.  J.  J.  144 ;  Davis  v.  Wilbourne,  1  Hill  (S.  C.)  28 ;  26 
Am.  Dec.  154;  Boyd  v.  Whitfield,  19  Ark.  469;  Graham  v.  Tankersley,  15 
Ala.  634.  See  Cummings  v.  Harrison,  57  Miss.  275 ;  Walton  v.  Cox,  67  Ind. 
164. 

3  Jones  V.  Whitsell,  79  Mo.  188. 
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will  not  be  permitted  to  make  the  issue  that  the  recovery  against 
the  former  was  not  obtained  by  virtue  of  a  paramount  title.^ 
But  this  rule,  it  seems,  does  not  prevail  in  North  Carolina.^ 
If  the  covenantee  is  compelled  to  bring  suit,  in  the  first  instance, 
to  acquire  possession  of  the  premises,  it  is  generally  held,  that  if 
he  gives  notice  to  the  covenantor  to  prosecute  the  suit,  the  judg- 
ment will  be  conclusive  upon  him.^  But  in  Tennessee,  a  differ- 
ent conclusion  was  reached  by  the  court,  on  the  ground  that  the 
law  only  authorized  the  making  the  covenantor  a  defendant,  and 
not  a  plaintiff.^  The  notice  may  be  by  parol .^  But  mere  knowl- 
edge derived  from  third  persons,  as  distinguished  from  notice,  is 
not  sufficient.*  The  notice  should  be  certain,  explicit,  and 
imequivocalJ 

§  936.  Commeilts.  —  Although  it  seems  that  a  parol  notice  is 
sufficient,  yet  as  a  matter  of  practice,  it  is  obvious  that  it  is 
better  always  to  give  it  in  writing.  The  notice  must  be  direct 
and  certain,  and  after  the  lapse  of  a  considerable  period  of  time 
it  would,  considering  the  infirmity  of  human  memory,  be  almost 
impossible  to  remember  the  exact  language  in  which  the  notice 
was  given.  The  notice  given  to  the  covenantor  should  be  con- 
sidered as  a  notice  in  a  legal  proceeding,  and  ought  on  general 
principles  be  couched  in  writing.  Mr.  Justice  Bronson  has 
aptly  said,  in  a  dissenting  opinion,  after  referring  to  the  practice 
under  the  old  system  of  voucher  by  a  writ  of  summons,  where 
the  right  could  only  be  exercised  by  means  of  a  writ  served  by 
an  officer,  "  he  ought  not,  in  the  other,  to  be  prejudiced  by  any- 

'  McConnel  v.  Downs,  48  111.  271 ;  Sisk  v.  Woodruff,  15  111.  15. 

2  Martin  v.  Cowles,  2  Dev.  <fc  B.  101 ;  Wilder  v.  Ireland,  8  Jones  (N.  C.) 
88;  Shober  v.  Robinson,  2  Murph.  33;  Saunders  v.  Hamilton,  2  Hayw. 
(N.  C.)  282. 

»  Pitldn  V.  Leavitt,  13  Vt.  379 ;  Brown  v.  Taylor,  13  Vt.  627 ;  White  v. 
Williams,  13  Tex.  258 ;  Gragg  v.  Richardson,  25  Ga.  570 ;  71  Am.  Dec.  190 ; 
Park  V.  Bates,  12  Vt,  381 ;  36  Am.  Dec.  347. 

*  Terrell  v.  Alder,  8  Humph.  44. 

5  Miner  v.  Clark,  15  Wend.  427.  But  see  Mason  v.  Kellogg,  38  Mich.  132. 

6  Somers  v.  Schmidt,  24  Wis.  417 ;  Collins  v.  Baker,  6  Mo.  App.  588. 

T  Paul  V.  Witman,  3  Watts  &  S.  410 ;  Boyd  v.  Whitfield,  19  Ark.  470 ; 
Collins  V.  Baker,  6  Mo.  App.  588.  It  is  for  the  jury  to  decide  whether  the 
notice  was  received  or  not:  Collingwood  v.  Irwin,  3  Watts,  310.  But 
whether  it  was  a  proper  notice  as  to  time  is  a  question  for  the  court; 
Davis  V.  Wilbourne,  1  Hill  (S.  C.)  28 ;  26  Am.  Dec.  154. 
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thing  less  definite  and 'formal  than  a  writing  which  will  advise 

him  of  what  has  been  done,  and  what  he  is  required  to  do."* 
And  probably  now  under  statutory  provisions  requiring  notices 
in  legal  proceedings  to  be  in  writing,  a  written  notice  would  be 
necessary. 

§  937.  Where  no  notice  is  given  to  the  covenantor. — There 
has  been  some  discussion,  resulting  in  a  variance  of  opinion  as 
to  what  effect  a  judgment  possesses,  when  the  covenantor  had 
not  been  notified  of  the  suit,  and  was  not  requested  to  defend. 
Of  course,  such  a  judgment  cannot  bind  the  covenantor.  The 
only  question  that  can  arise  is  one  of  evidence.  It  has  been 
asserted  that  although  the  defendant  might  inquire  into  the 
merits  of  the  judgment,  yet  it  was  prima  facie  evidence  of  the 
existence  of  a  paramount  title.^  But  the  more  reasonable  rule, 
and  the  one  sustained  by  authority,  is  that  the  judgment,  where 
no  notice  has  been  given  and  the  covenantor  is  not  a  party  to  the 
suit,  is  not  even  prhnafade  evidence  that  the  eviction  was  founded 
upon  an  adverse  and  paramount  title.^  "  It  is  a  familiar  prin- 
ciple of  law  that  a  man  shall  not  be  bound  by  a  judgment  pro- 
nounced in  a  proceeding  to  which  he  is  not  a  party,  actually  or 
constructively.  He  should  be  allowed  to  appear  in  the  case  and 
adduce  evidence  in  support  of  his  rights  before  he  is  concluded 
by  the  judgment.  If  a  warrantor  has  no  notice  of  the  action 
against  his  grantee,  and  no  opportunity  of  showing  therein  that 
he  transferred  a  good  title,  he  cannot  in  any  sense  be  considered 
a  party  to  the  action,  and  therefore  ought  not  to  be  bound  by 
any  adjudication  of  the  question  of  title.  But  if  he  has  notice, 
he  may  become  a  party  to  the  suit,  and  it  is  his  own  fault  if  his 
title  is  not  fully  presented  and  investigated.  He  then  has  an 
opportunity  of  sustaining  the  title  he  has  warranted,  and  defeat- 
ing a  recovery  by  the  plaintiff  in  ejectment.  If  he  fails  to  do 
this  successfully,  he  is  concluded  from  afterwards  asserting  the 

1  Miner  v.  Clark,  15  Wend.  427. 

*  Collingwood  v.  Irwin,  3  Watts,  310;  Pitkins  v.  Leavitt,  13  Vt.  384; 
Paul  V.  Witman,  3  Watts  &  S.  407. 

3  Hanson  v.  Buckner,  4  Dana,  254 ;  29  Am.  Dec.  401 ;  Booker  v.  Bell,  3 
Bibb,  175  ;  6  Am.  Dec.  641 ;  Graham  v.  Tankersley,  15  Ala.  645  ;  Stevens  v. 
Jack,  3  Yerg.  403 ;  Devour  v.  Johnson,  3  Bibb,  410 ;  Prewitt  v.  Kenton,  3 
Bibb,  282 ;  Cox  v.  Strode,  4  Bibb,  4 ;  Rhode  v.  Green,  26  Ind.  83. 
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superiority  of  that  title,  and  compelled  to  refund  the  purchase 
money  with  interest.  By  giving  the  warrantor  notice,  the  defend- 
ant in  ejectment  may  relieve  himself  from  the  burden  of  after- 
wards proving  the  validity  of  the  title  under  which  he  is  evicted. 
But  if  he  neglects  to  give  the  notice,  he  must  come  prepared  to 
prove  on  the  trial  of  the  action  of  covenant  that  he  was  evicted 
by  force  of  an  adverse  and  superior  title ;  in  other  words,  he  must 
show  that  the  warrantor  by  appearing  and  defending  the  action 
of  ejectment  could  not  have  prevented  a  recovery."^  It  does 
not  follow  as  a  necessary  conclusion  that  the  defendant  has  been 
defeated  in  a  suit  in  ejectment  because  his  title  was  defective. 
He  may  have  suffered  judgment  to  go  against  him,  or  the  plaint- 
iff may  have  recovered  on  some  technical  ground.  It  perhaps  is 
unnecessary  to  remark  that  want  of  notice  to  the  covenantor  of 
the  pendency  of  the  prior  suit,  while  giving  him  an  opportunity 
to  show  his  title  when  sued  upon  the  covenant,  cannot  defeat  a 
recovery  on  the  part  of  the  covenantee.  The  latter  is  under  no 
obligation  to  give  notice  to  enable  him  to  recover.^ 

§  938.  Mortgagee  entitled  to  benefit  of  covenant. — Where 
land  has  been  purchased  by  a  mortgagor  with  covenants  of 
warranty,  the  mortgagee  is  entitled  to  the  benefit  of  such  cove- 
nants. Thus,  a  person  purchased  land  with  covenants  of  warranty, 
and  subsequently  executed  a  mortgage  upon  it,  and  finally  the 
title  passed  to  another.  It  was  then  found  that  the  title  origin- 
ally acquired  by  the  mortgagor  had  totally  failed,  whereupon  the 


^  Sisk  V.  Woodruff,  15  111.  15,  per  Treat,  C.  J.  See,  also.  Fields  v.  Hunter, 
8  Mo.  128.  In  some  cases  a  judgment  has  been  deemed  evidence  of  the 
bare  fact  of  an  eviction  :  Hanson  v.  Buckner,  4  Dana,  254 ;  29  Am.  Dec.  401 ; 
Booker  v.  Bell,  3  Bibb,  175 :  6  Am.  Dec.  641 ;  Rhode  v.  Green,  26  Ind.  83. 
But  in  other  cases  it  is  held  that  unless  there  is  evidence  of  some  change  of 
possession,  actual  or  constructive,  a  judgment  is  not  evidence  of  an  evic- 
tion :  Hoy  V.  Taliaferro,  8  Smedes  &  M.  741 ;  Miller  v.  Avery,  2  Barb.  Ch. 
582  ;  McDowell  v.  Hunter,  Dud.  (Ga.)  4 ;  Webb  v.  ^Uexander,  7  Wend.  286 ; 
Paul  V.  Witman,  3  Watts  &  S.  407  ;  Dennis  v.  Heath,  11  Smedes  &  M.  218 ; 
49  Am.  Dec.  51. 

2  King  V.  Kerr,  5  Ohio,  158 ;  22  Am.  Dec.  777 ;  Claycomb  v.  Munger,  51 
111.  378;  Rhode  v.  Green,  26  Ind.  83;  Smith  v.  Compton,  3  Barn.  &  Adol. 
408  ;  Duffield  v.  Scott,  3  Term  Rep.  376.  Where  a  grantee  has  surrendered 
possession  to  one  claiming  adversely,  he  must  show  that  the  title  of  such 
person  is  paramount  to  that  of  his  grantor :  Snyder  v.  Jennings,  15  Neb. 
372. 
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grantor  of  the  mortgagor  paid  to  the  last  grantee,  in  ignorance 
of  the  existence  of  the  mortgage,  the  amount  of  his  liability  ou 
the  covenant.  An  action  was  brought  to  foreclose  the  mortgage, 
and  the  court  decided  that  equity  had  jurisdiction  to  compel  the 
last  grantee  to  whom  the  money  was  paid,  to  repay  so  much  of 
the  amount  received  by  him  as  was  necessary  for  the  protection 
of  the  mortgagor.^  The  court  considered  that  the  mistake  of 
the  parties  as  to  the  fact  of  the  non-existence  of  the  mortgage 
was  a  sufficient  reason  upon  which  to  found  a  right  of  recovery. 
To  the  argument  that  this  liability  was  purely  legal,  and  that  a 
complete  remedy  might  be  had  at  law,  Mr.  Chief  Justice  Beck 
replied:  "But  mistakes  whereby  parties  are  deprived  of  their 
property  or  money  have  always  been  subjects  of  chancery  cog- 
nizance, and  remedies  to  relieve  therefrom  are  never  refused  in 
that  forum.  While  it  is  true  that  money  paid  by  mistake  may 
be  recovered  at  law,  and  when  no  circumstances  attend  the  case 
which  will  bring  it  within  chancery  jurisdiction,  the  remedy 
must  be  sought  at  law,  yet  if  for  any  reason  the  case  is  of  equi- 
table cognizance,  the  party  will  not  be  required  to  go  to  another 
forum  to  recover  the  money,  but  will  have  full  relief  in  equity."^ 

§  939.  Interest  and  counsel  fees  as  damages.  —  The  plaintiff 
is  generally  allowed  to  recover  interest  upon  the  jjurchase  money 
as  part  of  the  damages  to  which  he  is  entitled,  as  an  offset  to  the 
right  of  the  owner  of  the  paramount  title  to  mesne  profits.^  But 
the  recovery  of  interest  is  confined  within  the  limits  for  which  a 
recovery  of  the  mesne  profits  may  be  had.  "  The  buyer  in  the 
covenant  of  seisin  recovers  back  the  consideration  money  and 
interest,  and  no  more.  The  interest  is  to  countervail  the  claim 
for  mesne  profits,  and  is,  and  ought  to  be,  commensurate  in  point 
of  time  with  the  legal  claim  to  mesne  profits."  *     Whether  counsel 

»  Rose  V.  Schaflfner,  50  Iowa,  483. 

*  Rose  V.  Schaffner,  supra.    But  see  Davidson  v.  Cox,  10  Neb.  150. 

«  Sumner  v.  Williams,  8  Mass.  222 ;  5  Am.  Dec.  83 ;  Do\\Tier  v.  Smith, 
88  Vt.  464;  Staats  v.  Ten  Eyck,  3  Caines,  111 ;  Brandt  v.  Foster,  5  Iowa, 
295  ;  Winslow  v.  McCall,  32  Barb.  241 ;  McNear  v.  McComber,  18  Iowa,  12 ; 
Partridge  v.  Hatch,  18  N.  H.  494.  See  Dalton  v.  Bowker,  8  Nev.  190; 
Leffingwell  v.  Elliott,  10  Pick.  204 ;  19  Am.  Dec.  343. 

*  4  Kent  Com.  375.  See,  also,  Patterson  v.  Stewart,  6  Watts  &  S.  528 ;  Flint 
V.  Steadman,  36  Vt.  210 ;  Caulkins  v.  Harris,  9  Johns.  324  ;  Ela  v.  Card,  2 
N.  H.  175  ;  9  Am.  Dec.  46 ;  Guthrie  v.  Pugsley,  12  Johns.  126 ;  Williams  v. 
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fees  can  be  recovered  or  not  is  a  mooted  question.  In  some  cases 
they  have  been  considered  a  proper  element  of  damages.^  In 
others,  however,  they  have  been  held  not  to  be  recoverable.^ 
But  where  the  covenant  is  to  indemnify  the  covenantee  and  save 
him  harmless  from  all  loss  and  expenses,  aside  from  a  covenant 
for  title  as  such,  counsel  fees  are  recoverable  as  damages.' 
Where  notice  of  the  pendency  of  an  action  has  been  given  to  the 
covenantor,  and  he  has  been  requested  to  defend,  and  refuses  to 
do  so,  the  legal  elements  of  damage  are  said  to  be  the  costs  of 
the  suit,  the  costs  to  which  the  covenantee  was  subjected  in 
defending  it,  with  interest  from  the  time  of  payment,  and  the 
value  of  the  premises  at  the  date  of  eviction,  with  interest  from 
that  time.^ 

§  940.  Covenants  running  with  the  land. — Certain  covenants 
are  appurtenant  to  he  estate  granted  by  the  deed  in  which  such 
covenants  are  contained,  and  bind  the  assigns  of  the  covenantor, 
and  vest  in  the  assigns  of  the  covenantee  in  the  same  manner  as 
if  they  had  personally  made  them.  Covenants  of  this  kind  are 
said  to  ruu  with  the  land.  A  covenant  by  a  grantor  that  he 
will  not  erect,  or  suffer  to  be  erected,  any  structure  upon  a  lot 
adjoining  the  property  which  he  has  conveyed,  is  a  covenant  that 


Beeman,  2  Dev.  485 ;  Partridge  v.  Hateh,  18  N.  H.  494 ;  Clark  v.  Parr,  14 
Ohio,  118;  45  Am. Dec.  529 ;  Richie.  Johnson,  1  Chand.  20  ;  Kyle ■?). Fauntle- 
roy,  9  Mon.  B.  C20 ;  Bennett  u.  Jenkins,  13  Johns.  50.  But  see  Whiting  v. 
Dewey,  15  Pick.  428. 

'  Rowe  V,  Heath,  23  Tex.  620 ;  Harding  v.  Larkin,  41  111.  420 ;  Rickert  v. 
Snyder,  9  Wend.  416;  McAlpin  v.  Woodruff,  11  Ohio  St.  130;  Haynes 
V.  Stevens,  11  N.  H.  28 ;  Keeler  v.  Wood,  30  Vt.  242 ;  Robertson  v.  Lemon, 
2  Bush,  303;  Kingsbury  v.  Smith,  13  N.  H.  125;  Pitken  t'.  Leavitt,  13  Vt. 
379  ;  Turner  v.  Goodrich,  26  Vt.  709  ;  Drew  v.  Towle,  10  Post.  (N.  H.)  531 ; 
Sumner  v.  Williams,  8  Mass.  162  ;  5  Am.  Dec.  S3. 

'Jeter  v.  Glenn,  9  Rich.  380;  Williams  v.  Burg,  9  Lea  (Tenn.)  455; 
Gragg  V.  Richardson,  25  Ga.  566.  See  Cushman  v.  Blanchard,  2  Greenl. 
266;  Kennison  v.  Taylor,  18  N.  H.  220;  Williamson  v.  Williamson,  71  Me. 
442 ;  Harding  v.  Larkin,  41  111.  413  ;  Swartz  v.  Ballon,  47  Iowa,  188 ;  Morris 
V.  Rowan,  17  N.  J.  L.  304  ;  Drew  v.  Towle,  30  N.  H.  531 ;  64  Am.  Dec.  309; 
Holmes  v.  Sinnickson,  15  N.  J.  L.  313 ;  Robertson  v.  Lemon,  2  Bush,  301. 

»  Robinson  v.  Bakewill,  25  Pa.  St.  (1  Casey)  426 ;  Cox  v.  Henry,  32  Pa.  St. 
(8  Casey)  21 ;  Anderson  v.  Washabaugh,  43  Pa.  St.  115. 

*  Williamson  v.  Williamson,  71  Me.  442.  See,  also,  Gregg  v.  Richardson, 
25  Ga.  570 ;  Haynes  v.  Stevens,  11  N.  H.  28 ;  Merritt  v.  Morse,  108  Mass. 
270 ;  Pitkin  v.  Leavitt,  13  Vt.  379 ;  White  v.  Williams,  13  Tex.  258. 
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ruus  with  the  land.'  A  covenant  to  pay  assessments  will  run 
with  the  land.''  So  will  a  covenant  made  by  a  grantee  that  he 
will  not  carry  on,  or  allow  to  be  carried  on,  any  offensive  trade 
upon  the  premises  conveyed  to  him.'  A  covenant  in  a  deed  of 
city  lots,  providing  that  any  house  which  should  be  built  upon 
such  lots  should  be  placed  back  a  specified  distance  from  the 
line  of  the  street  on  which  such  lots  front,  is  held  to  be  a  cove- 
nant running  with  the  laud.*  But  an  agreement  by  the  grantee 
contained  in  a  deed-poll  to  keep  in  repair  a  building  of  the 
grantor  on  laud  adjoining  that  conveyed,  does  not  run  with  the 
land,  and  hence  a  subsequent  grantee  of  the  adjoining  land  can- 
not maintain  an  action  on  it.^  A  covenant  to  maintain  fences 
already  built  will  run  with  the  land.^  But  a  covenant  to  build 
a  fence  seems  to  be  personal  only.'  In  England,  all  covenants 
for  title  are  considered  as  appurtenant  to  the  land,  and  to  run 
with  it.'  But  in  this  country,  the  covenants  for  title  considered 
as  running  with  the  land  are  those  for  quiet  enjoyment,  for 
further  assurance,  and  of  warranty.^  A  covenant  for  the  main- 
tenance of  a  dam  and  adjacent  works  for  the  benefit  of  an  adjoin- 
ing estate  which  the  covenantor  conveys,  will  run  with  the  laud.^° 

^  Trustees  etc.  v.  Cowen,  4  Paige,  510. 
«  Kearney  v.  Post,  2  N.  Y.  394. 

*  Barron  v.  Richard,  8  Paige,  351". 

*  Winfield  v.  Henning,  21  N.  J.  Eq.  18a 
6  Martin  i>.  Drinan,  128  Mass.  515. 

6  Bronson  v.  Coffin,  lOS  Mass.  175;  11  Am.  Rep.  335 ;  Easter  v.  Little 
Miami  R.  R.  Co.  14  Ohio  St.  48  ;  Kellogg  v.  Robinson,  6  Vt.  276 ;  27  Am.  Dec. 
550;  Hazlett  v.  Sinclair,  70  Ind.  488  ;  40  Am.  Rep.  254.  See,  also.  Sterling 
Hydraulic  Co.  v.  Williams,  06  111.  303  ;  Gaines  v.  Poor,  3  Met.  503  ;  79  Am. 
Dec.  559 ;  Thomas  v.  Van  Kopff,  0  Gill  &  J.  372 ;  Fairbanks  v.  Williamson, 
7  Me.  90 ;  Stockett  v.  Howard,  34  Md.  121 ;  Countryman  v.  Deck,  13  Abb. 
N.  C.  110;  Van  Rensselaer  v.  Dennison,  35  N.  Y.  393;  Worthington  v. 
Hewes,  19  Ohio  St.  GO ;  Van  Rensselaer  v.  Smith,  27  Barb.  104.  But  see 
Kennedy  v.  Owen,  136  Mass.  199. 

T  Hartung  v.  Witte,  59  Wis.  285  ;  Kennedy  v.  Owen,  36  Mass.  199. 

8  Kingdom  v.  Nottle,  1  Maule  &  S.  355. 

»  Logan  V.  Moulder,  1  Ark.  313;  33  Am.  Dec.  338;  White  v.  Whitney,  3 
Met.  81 ;  Chandler  v.  Brown,  59  N.  H.  370 ;  Withy  v.  Mumford,  5  Cowen, 
137;  Crisficld  v.  Storr,  36  Md.  129;  Rindskopf  v.  Farmers'  etc.  Trust  Co. 
58  Barb.  3G  ;  Burtncrs  v.  Keran,  24  Gratt.  42 ;  Hunt  v.  Amidon,  4  Hill,  345 ; 
40  Am.  Dec.  233 ;  Markland  v.  Crump,  1  Dev.  &  B.  94  ;  27  Am.  Dec.  230; 
Claj^comb  r.  Muugcr,  51  111.  373;  Civil  Code  Cal.  §  1463;  KimbaU  v. 
Bryant,  25  Minn.  496. 
10  Fitcli  V.  Johnson,  104  HI.  111. 
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If  at  the  time  the  deed  is  executed  a  bond  is  also  executed  con- 
taining a  covenant,  binding  the  purchaser,  his  representatives 
and  assigns,  not  to  permit  a  warehouse  of  a  certain  kind  to  be 
built  on  the  land,  the  covenant  runs  with  the  land.^  A  cove- 
nant made  by  a  railroad  company  in  consideration  of  a  grant  of 
a  right  of  way,  to  build  and  forever  maintain  a  switch  from 
the  railroad  to  the  grantor's  mill,,  will  run  with  the  land.^  So 
it  is  held,  where  a  deed  conveying  a  right  of  way  to  a  railroad 
company,  stipulated  that  the  company  should  build  a  depot  on 
the  right  of  way,  to  be  used  for  the  purposes  of  the  railroad, 
but  to  be  the  property  of  the  grantor,  that  the  covenant  runs 
with  the  land.  It  can  be  enforced  against  another  company 
purchasing  the  property  and  franchises  of  the  first.^ 

§  941.  Market-house. — If  in  a  deed  to  a  city  of  real  estate 
there  is  a  covenant  that  the  lot  shall  revert,  and  the  grantee 
shall  reconvey  when  the  ground  conveyed  is  no  longer  used  for 
a  market,  the  fee,  subject  to  the  easement,  is  retained  by  the 
grantor.  The  covenant  runs  with  the  land,  a  right  of  re-entry 
arising  upon  an  abandonment,  and  the  covenant  for  a  reconvey- 
ance dispenses  with  the  necessity  of  an  entry  by  the  reversioner.* 

§  942.  Covenants  not  running  with  the  land. — In  this  country 
the  covenants  of  seisin  against  encumbrances,  and  of  good  right 
to  convey,  are  regarded  as  covenants  in  presenti,  and  do  not  run 
with  the  land.^     "The  covenants  of  seisin,  and  of  a  right  to 

1  Robbins  v.  Webb,  68  Ala.  393.  See,  for  an  instance,  a  covenant  run- 
ning with  the  land  in  relation  to  the  quantity  of  water  flowing  in  a  creek : 
Sbaber  v.  St.  Paul  Water  Co.  30  Minn.  179. 

»  Lydick  v.  Baltimore  &  Ohio  R.  R.  Co.  17  W.  Va.  427. 

3  Georgia  Southern  R.  R.  Co.  v.  Reeves,  64  Ga.  492. 

*  Baker  v.  St.  Louis,  75  Mo.  671 ;  S.  C.  7  Mo.  App.  429. 

5  Lawrence  v.  Montgomery,  37  Cal.  188.  See  Greenby  v,  WUcocks,  2 
Johns.  1 ;  3  Am.  Dec.  379 ;  Fuller  v.  Jillette,  9  Biss.  296 ;  Piilsbury  v. 
Mitchell,  5  Wis.  21 ;  McCarty  v.  Leggett,  3  Hill,  134 ;  Wilson  v.  Forbes,  2 
Dev.  80 ;  Chapman  v.  Holmes,  5  Halst.  20 ;  Hacker  v.  Storer,  8  Greenl. 
228 ;  Smith  v.  Jeffts,  44  N.  H.  482 ;  Wilson  v.  Cochran,  46  Pa.  St.  229 ;  Heath 
V.  Whidden,  24  Me.  383 ;  Garfield  v.  Williams,  2  Yt,  327 ;  Coit  v.  McRey- 
nolds,  2  Rob.  (N.  Y.)  655  ;  Carter  v.  Deuman,  3  Zab.  260 ;  Ross  v.  Turner,  2 
Eng.  132 ;  44  Am.  Dec.  531 ;  Logan  v.  ]SIoulder,  1  Ark.  313 ;  33  Am.  Dec. 
338 ;  Grist  v.  Hodges,  3  Dev.  200;  Pence  v.  Duvall,  9  Mon.  B.  48  ;  South  v. 
Hoy,  3  Mon.  94 ;  Brady  v.  Spurck,  27  111.  482 ;  Pierce  v.  Johnson,  4  Vt.  253 ; 
Richardson  v.  Dorr,  5  Vt.  9 ;  Potter  v.  Taylor,  6  Vt.  676 ;  Prescott  v.  True- 
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convey,  and  that  tlie  laud  is  free  from  encumbrances,  are  i)er- 
soual  covenants,  not  running  with  the  land  or  passing  to  the 
assignee ;  for,  if  not  true,  there  is  a  breach  of  them  as  soon  as 
the  deed  is  executed,  and  they  become  choses  in  action,  which  are 
not  technically  assignable."  ^  A  covenant  that  the  grantee,  "  his 
heirs  and  assigns,  owner  or  owners  of  the  land  for  the  time 
being,"  would  on  a  notice  of  six  months  resell  the  land  conveyed 
for  a  fixed  price,  does  not,  it  is  held,  run  with  the  land/^  So,  it 
is  held  that  a  covenant  by  an  owner  of  land  not  to  erect  a  grist- 
mill on  his  premises  does  not  run  with  the  land.'  A  covenant 
that  the  tract  conveyed  includes  a  specific  quantity  of  land  does 
not  run  with  the  land.  The  grantee  of  the  covenantee  cannot 
maintain   an   action  for   its   breach.'*     An  agreement  that   the 

man,  4  Mass.  627 ;  3  Am.  Doc.  246 ;  Clark  v.  Swift,  3  Met.  390 ;  Wheelock  v. 
Thayer,  16  Pick.  68 ;  Bickford  v.  Page,  2  Mass.  454 ;  Thayer  v.  Clemence, 
22  Pick.  490 ;  Blydenburgh  v.  Cotheal,  1  Duer,  197 ;  Williams  v.  Wetherbee, 
1  Aiken,  233 ;  Mitchell  v.  Warner,  5  Conn.  497 ;  Davis  v.  Lyman,  6  Conn. 
249 ;  Hamilton  v.  Wilson,  4  Johns.  72 ;  4  Am.  Dec.  253 ;  Beddoo  v.  Wads- 
worth,  21  Wend.  120 ;  Townsend  v.  Morris,  6  Cowen,  123 ;  Garrison  v. 
Sandford,  7  Halst.  2G1.  But  it  is  held  in  Cole  v.  Kimball,  52  Vt.  639,  that  a 
covenant  against  encumbrances  runs  with  the  land.  And  see,  also,  to 
eamo  effect,  Richard  v.  Bent,  59  111.  38 ;  Foote  v.  Burnett,  10  Ohio,  317  ;  36 
Am.  Dec.  90 ;  Eaton  v.  Lyman,  30  Wis.  41 ;  Pillsbury  v.  Mitchell,  5  Wis. 
17;  Mecklem  v.  Blake,  22  Wis.  495;  Devere  v.  Sunderland,  17  Ohio,  60. 
Jeler  v.  Glynn,  9  Rich.  376 ;  Dickson  v.  Desire,  23  Mo.  151 ;  Backus  v. 
McCoy,  3  Ohio,  211 ;  17  Am.  Dec.  585 ;  Overheiser  v.  McCaUister,  10  Ind. 
41 ;  McCready  v.  Brisbane,  1  Nott  &  McC.  104. 

1  4  Kent  Com.  471. 

«  London  etc.  Railway  Co.  v.  Gomm,  30  Week.  R.  620 ;  21  N.  Y.  Daily 
Reg.  No.  150. 

8  Harsha  v.  Reid,  45  N.  Y.  415.  See  Brown  v.  McKee,  57  N.  Y.  684.  See, 
also,  Wheelock  v.  Thayer,  16  Pick.  68  ;  Mayor  etc.  v.  Pattison,  10  East,  136,'; 
Breever  v.  Marshall,  19  N.  J.  Eq.  537.  And  see  Hammond  v.  Port  Royal 
«fc  Augusta  Ry.  Co.  16  S.  C,  567. 

♦  Salmon  v.  Vallejo,  41  Cal.  481.  Crockett,  J.,  in  delivering  the  opinion 
of  the  court,  said :  "  A  covenant  of  seisin,  or  that  the  grantor  has  lawful 
right  to  convey,  or  that  the  land  is  free  from  encumbrances,  is  a  personal 
covenant,  and  when  broken  is  broken  as  soon  as  made.  The  right  of  action 
upon  it  is  a  mere  chose  in  action,  and  does  not  run  with  the  land  :  Lawrence 
V.  Montgomery,  37  Cal.  ISS.  A  covenant  that  tho  tract  conveyed,  or  that  the 
grant  under  which  it  is  held  includes  a  specified  quantity,  stands  on  the 
same  footing  and  is  broken  as  soon  as  made.  It  either  did  or  did  not  con- 
tain the  stipulated  quantity,  and  the  fact  could  not  be  changed  by  any- 
thing which  subsequentlj-  transpired.  The  difficulty  of  ascertaining  the 
fact  does  not  touch  the  question  of  the  nature  of  the  covenant.  If  the 
deficiency  could  not  bo  ascertained  except  by  a  final  official  survey  under 
the  decree  of  confirmation,  that  fact  might  possibly  prevent  the  statute 
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products  of  land  shall  be  transported  by  a  certain  common 
carrier  is  not  a  covenant  running  with  the  land.'  xVn  agreement 
for  the  payment  of  taxes  outstanding  does  not  run  with  the  land.^ 
Nor  does- a  covenant  made  by  a  land  owner  to  contribute  to  the 
construction  of  a  party  wall,  when  he  shall  use  it,  run  with  the 
land.' 

§  943.  Cliange  in  character  of  neighborhood. — The  exercise 
of  the  authority  of  a  court  of  equity  to  compel  the  observance  of 
covenants  which  the  owner  of  land  has  made  with  an  owner  of 
adjoining  land,  limiting  the  use  of  the  lands  to  the  purposes 
of  private  residences,  in  consideration  of  similar  covenants  recip- 
rocally made  by  the  latter  owner,  is  within  the  discretion  of  the 
court.  Such  relief  will  not  be  granted  if  the  object  of  the  agree- 
ment has  been  defeated  by  a  change  in  the  character  of  the 
neighborhood,  so  that  to  deprive  the  owner  of  the  power  of 
having  his  property  conform  to  that  of  the  neighborhood  would 
be  inequitable.^  Adjoining  owners  mutually  covenanted  for 
themselves,  their  heirs  and  assigns,  that  none  but  dwelling- 
houses  should  be  erected  upon  their  respective  premises,  and  that 
neither  party  would  allow  nor  carry  on  "any  stable,  school-house, 
engine-house,  tenement,  or  community  house,  or  any  kind  of 
manufactory,  trade,  or  business."  The  general  current  of  busi- 
ness had  been  such  that  an  elevated  railroad  was  built  in  front 
of  the  premises,  which  injuriously  affected  the  premises,  and  made 
them  less  profitable  than  they  had  been  for  the  purpose  of  a 


of  limitations  from  running  nntil  survey  was  made,  though  on  this  point 
I  express  no  opinion.  But  the  nature  of  the  covenant  remains  the  same, 
and  is  not  affected  by  the  fact  that  there  was  no  proof  by  which  the  breach 
of  it  could  be  established  until  the  final  survey  was  made.  The  breach 
existed  as  soon  as  the  covenant  was  made ;  but  the  proof  to  establish  it 
may  not  have  been  attainable  until  the  final  survey.  The  same  difficulty 
might  arise  under  a  covenant  of  seisin,  or  against  encumbrances,  which  it 
is  well  settled,  are  personal  covenants  not  running  with  the  laud." 

>  West  Virginia  Transp.  Co.  v.  Ohio  River  etc.  Co.  22  W.  Va.  600.  See, 
also,  Miller  v.  Noonan,  12  Mo.  App.  370,  where  it  is  held  that  an  agreement 
by  a  mortgagor  to  convey  to  a  person  to  whom  the  mortgagee  may  sell,  that 
foreclosure  should  not  be  had  for  a  year,  and  laroviding  for  a  division  of 
the  proceeds  of  sale,  is  not  a  covenant  running  with  the  land. 

'  Graber  v.  Duncan,  79  Ind.  565. 

»  Scott  V.  McMillan,  76  N.  Y.  141 ;  8  Daly,  320. 

*  Trustees  of  Columbia  CoUege  v.  Thacher,  87  N.  Y.  311 ;  41  Am.  Rep.  365. 


§  944  COVENANTS.  252 

dwelling-house.  From  the  platform  of  the  station  persons  could 
look  into  the  windows.  This  fact,  added  to  the  noise  of  the  trains, 
made  it  impossible  to  obtain  privacy  and  quiet,  and  hence  the 
rental  value  of  the  property  was  lowered.  As  a  contingency  had 
occurred  which  had  uot  been  contemplated  by  the  parties,  and 
which  placed  upon  the  property  a  condition  defeating  their 
objects,  rendering  the  enforcement  of  the  covenant  oppressive  and 
inequitable,  the  court  refused  to  decree  its  enforcement.^ 

§  944.  .  Estoppel  from  covenants. — When  a  deed  shows  by  a 
recital  or  covenant  that  there  was  an  actual  intention  to  grant 
and  receive  a  certain  estate,  the  parties  are  estopped  from  deny- 
ing the  effect  of  the  deed  as  so  intended.''^  Mr.  Justice  Nelson, 
after  the  examination  of  several  cases,  says  upon  this  subject: 
"The  principle  deducible  from  these  authorities  seems  to  be  that 
whatever  may  be  the  form  or  nature  of  the  conveyance  used  to 
pass  real  property,  if  the  grantor  sets  forth  on  the  face  of  the 
instrument,  by  way  of  recital  or  averment,  that  he  is  seised  or 
possessed  of  a  particular  estate  in  the  premises,  and  which  estate 
the  deed  purports  to  convey;  or  what  is  the  same  thing,  if  the 

'  Trustees  of  Columbia  College  v.  Thacher,  87  N.  Y.  311 ;  41  Am.  Rep.  3G5. 
Said  Danfortb,  J.,  in  delivering  the  opinion  of  the  court  (p.  320) :  "  It  is  true 
the  covenant  is  without  exception  or  limitation,  but  I  think  this  contin- 
gency which  has  happened  was  not  within  the  contemplation  of  the  parties. 
The  road  was  authorized  by  the  legislature,  and  by  reason  of  it  there  has 
been  imposed  upon  the  property  a  condition  of  things  which  frustrates  the 
scheme  devised  by  the  parties,  and  deprives  the  property  of  the  benefit 
which  might  otherwise  accrue  from  its  observance.  This  new  condition  has 
already  affected  in  various  ways  and  degrees  the  uses  of  property  in  its 
neighborhood,  and  property  values.  It  has  made  the  defendant's  prop- 
erty unsuitable  for  the  use  to  which  by  the  covenant  of  the  grantor  it  was 
appropriated,  and  if  in  face  of  its  enactment  and  the  contingencies  flowing 
from  it,  the  covenant  can  stand  anywhere,  it  surely  cannot  in  a  court  of 
equity." 

*  Williams  v.  Presbyterian  Society,  1  Ohio  St.  478 ;  Carver  v.  Jackson,  4 
Peters,  86 ;  Fitzhugh  v.  Tyler,  9  Mon.  B.  561 ;  Elder  v.  Derby,  98  III.  228 ; 
Bowman  v. Taylor,  2  Ad,  &  E.  278  ;  Wadham  v.  Swan,  109  111.  46 ;  Williams 
V.  Claiborne,  1  Sraedes  &  M.  Ch.  365;  Doe  v.  Errington,  8  Scott,  210; 
McBurncy  v.  Cutler,  IS  Barb.  20S ;  Clark  v.  Baker,  14  Cal.  612 ;  Van  Rensel- 
laer  i;.  Kearney,  11  How.  297 ;  Gibson  v.  Chouteau,  39  Mo.  536 ;  Taggart  v. 
Risley,  4  Or.  235 ;  French  v.  Spencer,  21  How.  240  ;  Root  v.  Crock,  7  Pa.  St. 
(Barr.)  380;  Decker  v.  Caskcy,  2  Green  Ch.  (3  N.  J.  Eq.)  446;  Kinsman  v. 
Loomis,  11  Ohio,  478;  Smith  v.  Pendell,  19  Conn.  107;  48  Am.  Dec.  146; 
Jackson  v.  Parkhurst,  9  Wend.  209. 
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seisin  or  possession  of  a  particular  estate  is  affirmed  in  the  deed, 
either  in  express  terms  or  by  necessary  implication,  the  grantor 
and  all  persons  in  privity  with  him  shall  be  estopped  from  ever 
afterwards  denying  that  he  was  so  seised  and  possessed  at  the 
time  he  made  the  conveyance.  The  estoppel  works  upon  the 
estate,  and  binds  an  after-acquired  title  as  between  parties  and 
privies.  The  reason  is,  that  the  estate  thus  affirmed  to  be  in  the 
party  at  the  time  of  the  conveyance,  must  necessarily  have 
influenced  the  grantee  in  making  the  purchase,  and  hence  the 
grantor  and  those  in  privity  with  him,  in  good  faith  and  fair 
dealing,  should  be  forever  precluded  from  gainsaying  it.  The 
doctrine  is  founded,  when  properly  applied,  upon  the  highest 
principles  of  morality,  and  recommends  itself  to  the  common 
sense  and  justice  of  every  one.  And  although  it  debars  the  truth 
in  the  particular  case,  and  therefore  is  not  unfrequently  char- 
acterized as  odious,  and  not  to  be  favored,  still  it  should  be 
remembered  that  it  debars  it  only  in  the  case  where  its  utterance 
would  convict  the  party  of  a  previous  falsehood;  would  be  the 
denial  of  a  previous  affirmation  upon  the  faith  of  which  persons 
had  dealt,  and  pledged  their  credit  or  expended  their  money.  It 
is  a  doctrine,  therefore,  when  properly  understood  and  applied, 
that  concludes  the  truth  in  order  to  prevent  fraud  and  falsehood, 
and  imposes  silence  on  a  party  only  when  in  conscience  and  honesty 
he  should  not  be  allowed  to  speak."  ^  A  title  subsequently 
acquired  by  the  vendor  to  land  conveyed  at  a  sale  prohibited  by 
law,  will  not  pass  to  the  purchaser.^  An  heir  apparent  who 
conveys  land  in  which  his  interest  is  to  arise,  will  be  estopped  by 
his  deed.*  If  a  grantor  having  no  title  executes  a  quit-claim 
deed,  a  title  subsequently  acquired  by  him  will  not  pass  to  the 
grantee.^  The  rule  concerning  the  passing  of  an  after-acquired 
title  to  the  grantee  applies  to  corporations  as  well  as  to  individuals.* 


*  In  Van  Rensselaer  v.  Kearney,  11  How.  297, 325.  But  see  Cameron  v. 
Lewis,  59  Miss.  134 ;  Carter  v.  Bustamente,  59  Misa.  659 ;  Bradford  v.  Rus- 
sell, 79  Ind.  64. 

*  Holmes  v.  Jones,  56  Tex.  41. 

»  Bohon  V,  Bohon,  78  Ky.  408.  But  not  his  heirs,  it  seems,  if  there  be  no 
covenant  of  warranty. 

*  Benneson  v.  Aiken,  102  111.  284. 
'  Jones  V.  Green,  41  Ark.  363. 
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§  945.  The  necessity  for  a  covenant. — lu  the  absence  of 
statutory  cuactment,  the  general  rule  is  that  the  deed  must  con- 
tain a  covenant  of  some  kind  to  cause  an  after-acquired  title  to 
pass  by  estoppel.*  In  some  of  the  early  New  York  cases,  it  was 
held  that  an  after-acquired  title  passed  without  any  covenant;^ 
but  these  cases  were  subsequently  overruled,  and  the  doctrine 
announced  that  a  subsequently  acquired  title  would  not,  in  the 
absence  of  some  covenant  or  stipulation,  pass  to  the  grantee.'  If 
land  is  conveyed  with  covenants  of  warranty  in  payment  of  a 
debt,  the  only  remedy  of  the  grantee  in  case  the  title  proves 
defective  is  upon  the  covenants  in  the  deed.^ 

§  946.  Statutory  regulation. — In  several  of  the  States,  it  is 
provided  that  where  title  is  conveyed  by  grant,  an  after-acquired 
title  will  pass  by  operation  of  law  to  the  grantee  and  his  assigns. 
Thus,  in  California,  the  provision  of  the  Civil  Code  on  this 
subject  is :  "  Where  a  person  purports  by  proper  instrument  to 
grant  real  property  in  fee-simple,  and  subsequently  acquires  any 
title  or  claim  thereto,  the  same  passes  by  operation  of  law  to  the 
grantee,  or  his  successors."^  The  court  commenting  upon  an 
early  statute  of  the  same  purport  said  that  the  effect  of  its  pro- 
visions is  the  same  as  if  it  were  written  upon  the  face  of  the 
deed,  that  the  grantor  conveyed  all  the  estate  which  he  then 
possessed,  or  which  he  might  at  any  time  afterwards  acquire.* 

1  Dart  V.  Dart,  7  Conn.  256 ;  Mitchell  v.  Woodson,  37  Miss.  578 ;  Bennett 
V.  Waller,  23  111.  182 ;  Jackson  v.  Hubbla^  1  Cowen,  613  ;  Varick  v.  Edwards, 
1  Hofl.  Ch.  382 ;  Fox  v.  Widgery,  4  Greenl.  218 ;  Jackson  v.  Wiuslow,  9 
Cowen,  18;  Pelletreau  v.  Jackson,  11  Wend.  119;  Jackson  v.  Bradford,  4 
Wend.  G22;  Frink  v.  Darst,  14  111.  308;  58  Am.  Dec.  575;  DosweU  v. 
Buchanan,  3  Leigh,  365  ;  23  Am.  Dec.  280 ;  Sparrow  v.  Kingman,  1  Comst. 
247 ;  Taft  v.  Stevens,  3  Gray,  504 ;  Howe  v.  Harrington,  18  N.  J.  Eq.  (3 
Green,  C.  E.)  495 ;  Freeman  v.  Thayer,  29  Me.  369 ;  Tillotson  v.  Kennedy, 
5  Ala.  413 ;  39  Am.  Dec.  330  ;  Comstock  v.  Smith,  13  Pick.  116 ;  Kinsman  v. 
Loomis,  11  Ohio,  475;  Blanchard  v.  Brooks,  12  Pick.  47.  See  Cadiz  v. 
Majors,  33  Cal.  288  ;  Quivey  v.  Baker,  37  Cal.  465. 

2  Jackson  v.  Bull,  1  Johns.  Cas.  81 :  Jackson  v.  Murray,  12  Johns.  201. 

*  Jackson  v.  Wright,  14  Johns.  193. 

*  Van  Riswick  v.  Wallace,  3  McAr.  388. 

5  Civil  Code  Cal.  §  1106.  And  see  Valle  v.  Clemens,  18  Mo.  490 ;  Gibson 
V.  Chouteau,  39  Mo.  567  ;  Bogy  v.  Shoab,  13  Mo.  379 ;  Geyer  v.  Girard,  22  Mo. 
159 ;  Amonett  v.  Amis,  16  La.  An.  226 ;  Frink  v.  Darst,  14  HI.  308 ;  58  Am. 
Dec.  575  ;  Morrison  v.  Wilson,  30  Cal.  344;  Green  v.  Clark,  31  Cal.  591 ;  San 
Francisco  v.  Lawton,  18  Cal.  477 ;  79  Am.  Dec.  187. 

0  Clark  v.  Baker,  14  Cal.  612,  630. 
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Equity  will  not  allow  the  grantor  to  deprive  the  grantee  of  the 
benefit  of  the  after-acquired  title,  by  having  the  deed  made  to  a 
third  person  who  has  no  real  interest  in  the  transaction.*  Where 
covenants  for  title  are  contained  in  the  deed,  the  after-acquired 
title  will  pass  with  the  same  effect  as  if  it  had  originally  been 
conveyed  to  the  grantee  and  his  successors.^ 

§  947.  Limitations  on  this  rule.  —  If  the  deed  is  imperfectly 
executed,  and  for  this  reason  is  not  sufficient  to  pass  the  title, 
there  being  no  right  of  action,  there  is  no  estoppel.*  Where  the 
grantor  uses  the  words  "  right,  title,  and  interest,"  showing  that 
he  intended  to  transfer  no  greater  title  than  that  which  he  pos- 
sessed, an  after-acquired  title  will  not  pass  by  estoppel.*    When 

1  QuiVey  v.  Baker,  37  Cal.  465. 

«  Kimball  v.  SchofF,  40  N.  H.  190 ;  Irvine  v.  Irvine,  9  Wall.  617 ;  Funk  v. 
Newcomer,  10  Md.  316 ;  Logan  v.  Moore,  7  Dana,  76 ;  Patterson  v.  Pease, 
5  Ohio,  90;  Robertson  v.  Gaines,  21  Tenn.  (2  Humph.)  383;  Terrett  v. 
Taylor,  9  Cranch,  52;  Tillotson  v.  Kennedy,  5  Ala.  413;  Middlebury 
College  V,  Cheney,  1  Vt.  349 ;  Lawry  v.  "Williams,  18  Me.  281 ;  Baxter  v. 
Bradbury,  20  Me.  260 ;  37  Am.  Dec.  49 ;  Rathbun  v.  Rathbun,  6  Barb.  107  ; 
Scott  V.  Douglas,  7  Ohio,  227 ;  Barton  v.  Morris,  15  Ohio,  408 ;  Jackson  v. 
Winslow,  9  Cowen,  18 ;  Hoyt  v.  Dimon,  5  Day,  479 ;  Kellogg  v.  Wood,  4 
Paige,  578;  Williams  v.  Thurlow,  31  Me.  395  ;  Kimball  v.  BlaisdeD,  5  N.  H. 
533 ;  22  Am.  Dec.  476 ;  Sparrow  v.  Kingman,  1  Comst.  246 ;  Sherwood  v. 
Barlow,  19  Conn.  476 ;  Pike  v.  Galvin,  29  Me.  183 ;  Kennedy  v.  McCartney, 
4  Port.  141 ;  Bean  v.  Welsh,  17  Ala.  772 ;  Pierce  v.  Milwaukee  R.  R.  Co.  24 
Wis.  553 ;  Dickerson  v.  Talbot,  14  Mon.  B.  &4 ;  Dewolf  v.  Haydn,  24  111. 
525  ;  King  v.  Gilson,  32  111.  348 ;  Reader  v.  Craig,  3  McCord,  411 ;  O'Bannon 
V.  Paremour,  24  Ga.  493 ;  Somes  v.  Skinner,  3  Pick.  52 ;  Trull  v.  Eastman, 
3  Met.  121 ;  37  Am.  Dec.  126  ;  Wade  v.  Lindsey,  6  Met.  413  ;  Mason  v.  Mun- 
caster,  9  Wheat.  445 ;  Thorndike  v.  Norris,  24  N.  H.  (4  Fost.)  454  ;  Jewell 
V.  Porter,  31  N.  H.  (11  Fost.)  39;  Hayes  v.  Tabor,  41  N.  H.  521 ;  Blake  v. 
Tucker,  12  Vt.  44  ;  Blanchard  v.  Brooks,  12  Pick.  47 ;  Comstock  v.  Smith, 
13  Pick,  liej  Gibbs  v.  Thayer,  6  Cush.  30 ;  Rugglest;.  Barton,  13  Gray,  506 ; 
Thomas  v.  Stickle,  32  Iowa,  72 ;  Massie  v.  Sebastian,  4  Bibb,  436  ;  Logan  v. 
Steel,  4  Mon.  433;  Rigg  v.  Cook,  4  Gilm.  348;  46  Am.  Dec.  462;  Jones  v. 
King,  25  111.  384;  Bennett  v.  Waller,  23  111.  183  ;  Gochenour  v.  Mowry,  83 
lU.  333 ;  Mitchell  v.  Woodson,  37  Miss.  578 ;  Wightman  v.  Reynolds,  24 
Miss.  675 ;  Davis  v.  Keller,  5  Rich.  Eq.  434 ;  Brundred  v.  Walker,  1  Beasl.  140. 

3  Connor  v.  McMurray,  2  Allen,  104 ;  Patterson  v.  Pease,  5  Ohio,  191 ; 
Kercheval  v.  Triplett,  1  Marsh.  A.  K.  493  ;  Wallace  v.  Miner,  6  Ohio,  370. 
See  Dominick  v.  Michael,  4  Sand.  417. 

*  Blanchard  v.  Brooks,  12  Pick.  47;  Adams  v.  Ross,  1  Vroom,  509; 
White  V.  Brocaw,  14  Ohio  St.  343.  And  see  Allen  v.  Holton,  20  Pick.  463 ; 
Sweet  V.  Brown,  12  Met.  175 ;  45  Am.  Dec.  243 ;  Bates  v.  Foster,  59  Me.  158 ; 
Ballard  v.  Child,  46  Me.  153 ;  McNear  v.  McComber,  18  Iowa,  14 ;  Wynn  v. 
Harman,  5  Gratt.  157 ;  Mills  v.  Catlin,  22  Vt.  98 ;  Whiting  v.  Dewey,  16 
Pick.  434 ;  Hubbard  v.  Apthorp,  3  Cush.  419. 
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the  covenants  have  been  extinguished,  no  estoppel  arises.^  The 
grantor  may  acquire  a  title  hy  the  disseisin  of  his  grantee,  or 
those  claiming  under  him,  and  adverse  possession  for  the  requi- 
site time,  and  he  is  not  estopped  from  asserting  the  title  thus 
acquired  against  his  grantee.^  ''We  consider  that  a  grantee  can, 
under  circumstances,  be  disseised  by  his  own  grantor,  as  well  as 
by  another." '  An  estoppel  does  not  arise  from  a  covenant  of 
seisin,  in  those  States  where  an  actual  though  a  tortious  possession 
is  sufficient  to  satisfy  this  covenant.''  Where  the  grantor  cove- 
nants against  his  own  acts  only,  an  estoppel  will  not  be  created 
by  the  acquisition  of  another  title.** 

§  948.  Estoppel  of  State. — Where  a  grant  is  made  by  a 
State,  the  general  rule  is  that  the  doctrine  of  estoppel  applies  to 
the  same  extent  as  if  the  conveyance  had  been  made  by  a  private 
individual.®  But  in  North  Carolina,  a  different  view  obtains. 
It  is  there  held  that  only  the  title  evidenced  by  matter  of  record 
will  pass  by  a  grant  made  by  the  sovereign  power,  and  hence 
there  can  be  no  estoppel.' 

§  949.  Acquisition  of  title  by  tmstee. — In  order  to  create 
an  estoppel  so  as  to  give  the  grantee  the  benefit  of  a  title 
subsequently  acquired  by  the  grantor,  such  title  must  be 
acquired  by  him  in  the  same  right  as  that  in  which  he 
made  his  deed.  If  the  grantor  executes  a  deed  in  his  own 
right,  and  afterwards  acquires  a  title  to  the  same  property 


»  Goodel  V.  Bennett,  22  Wis.  565. 

'  nines  V.  Bobinson,  57  Me.  330 ;  Stearns  v.  Hendersass,  9  Cush.  497 ;  57 
Am.  Dec.  G5 ;  Johnson  v.  Farlow,  13  Ired.  84 ;  Eddleman  v.  Carpenter,  7 
Jones  (N.  C.)  616 ;  Reynolds  v.  Cathers,  5  Jones  (N.  C.)  437 ;  Tilton  v, 
Emery,  17  N.  H.  536 ;  Smith  v.  Monies,  11  Tex.  24. 

»  Franklin  v.  Borland,  28  Cal.  175,  180. 

*  Allen  V.  Sayward,  5  Greenl.  231 ;  17  Am.  Dec.  221 ;  Fox  v.  Widgery,  4 
Greenl.  218 ;  Doane  v.  Willcutt,  5  Gray,  333. 

5  Comstock  V.  Smith,  13  Pick.  116. 

«  People  V.  Society,  2  Paine,  557;  Carver  v.  Jackson,  4  Peters,  87; 
Menard  v.  Massey,  8  How.  313 ;  Denn  v.  Cornell,  3  Johns.  Cas.  174 ; 
Magee  v.  Hallett,  22  Ala.  718  ;  Nieto  v.  Carpenter,  7  Cal.  527  ;  Commonw. 
V.  Pejepscut,  10  Mass.  155  ;  Commonw.  v.  Andre,  3  Pick.  224. 

'  Taylor  v.  Shuflold,  4  Hawks,  116;  Wallace  v.  Maxwell,  10  Ired.  112; 
Candler  v.  Lunsford,  4  Dev.  &  B.  407. 


257  COVENANTS.  §   950 

as  trustee,   the  doctrine  of  estoppel   manifestly  can   have- no 
application.* 

§  950.  General  covenant  when  grantor's  interest  only  conveyed. 
—  It  will  be  admitted  that  where  a  deed,  either  by  recital,  admis- 
sion, covenant,  or  otherwise,  distinctly  shows  the  actual  intention  of 
the  parties  to  have  been  to  convey,  and  receive  reciprocally  a  cer- 
tain estate,  they  are  estopped  from  denying  the  operation  of  the 
deed  in  accordance  with  this  intent.  But  in  Oregon  a  case  arose 
where  the  grantor  conveyed  all  his  right,  title,  and  interest  in  and 
to  a  certain  lot,  which  was  properly  described.  The  deed  also 
contained  this  covenant :  "  That  I  am  the  owner  in  fee-simple  of 
said  premises;  that  they  are  free  from  all  encumbrances,  and 
that  I  will  warrant  and  defend  the  same  from  all  lawful  claims 
whatsoever."  The  grantor  owned,  however,  only  one  half  of  such 
lot.  An  action  was  brought  on  the  covenant,  and  the  defense 
made  was  that  the  grantor  did  not  sell  all  of  the  lot,  but  only 
the  right,  title,  and  interest  which  he  then  had  in  the  lot,  and  that 
the  half  of  the  lot  was  all  that  was  bargained  for  at  the  time, 
and  that  the  covenant  related  only  to  this  and  was  so  understood 
at  the  time  of  purchase.  The  court,  however,  held  that  the  grantor 
was  estopped  from  asserting  these  facts,  as  the  word  "premises" 
used  in  the  covenant  referred  to  the  whole  of  the  lot,  and  not  to  the 
one  half.^  If,  however,  a  person  conveys  an  undivided  one  fourth 
of  an  estate  with  a  covenant  against  encumbrances,  and  as  guar- 
dian of  his  minor  child,  conveys  to  the  same  grantee  the  remain- 
ing three  fourths  without  such  covenant,  the  grantee,  if  forced  to 
pay  an  assessment  of  betterments  laid  upon  the  whole  estate, 
which  became  an  encumbrance  before  the  execution  of  the  deeds, 


*  Sinclair  v.  Jackson,  8  Cowen,  587 ;  Jackson  v.  Mills,  13  Johns.  463 ; 
Burchard  v.  Hubbard,  11  Ohio,  816 ;  Jackson  v.  Hoffman,  9  Cowen,  271. 
It  is  not  necessary  that  the  trust  should  be  expressed,  as  long  as  it  exists : 
Kelley  v.  Jenness,  50  Me.  455. 

'  Bayley  v.  McCoy,  8  Or.  259,  citing  Van  Rensselaer  v.  Kearney,  11 
How.  325  ;  Fairbanks  v.  Williamson,  7Greenl.  96;  Jackson  ex  dem.  Mon- 
roe V.  Parkhurst,  9  Wend.  209 ;  Taggart  v.  Risley,  4  Or.  235  ;  Rawle  on  Cove- 
nants, 388 ;  Jackson  v.  Waldron,  8  Wend.  178.  Mr.  Chief  Justice  Kelly 
dissented,  however,  considering  that  the  word  "premises"  did  not  mean 
the  entire  lot,  but  only  the  interest  sold,  and  saying  that  his  position  was 
supported  by  the  case  of  Sumner  v.  Williams,  8  Mass.  162 ;  5  Am.  Deo.  83. 
n.  Deeds.— 17. 
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can  recover  from  the  grantor  in  an  action  on  the  covenant  only- 
one  quarter  of  the  amount  altogether  paid.^ 

§  951.  Estoppel  of  grantee.  —  At  one  time  it  seems  to  have 
been  thought  that  a  grantee  by  accepting  the  deed  of  his  grantor, 
admitted  the  validity  of  his  title,  and  could  not  show  that  it  was 
defective  for  the  purpose  of  defeating  the  wife's  right  to  dower.^ 
But  the  principle  is  now  firmly  established  that  the  grantee  is 
not  estopped  by  the  acceptance  of  a  deed  from  disputing  the 
grantor's  title,  either  as  against  the  grantor  or  any  one  else.' 

§  952.  What  covenants  will  create  an  estoppel. — An  estop- 
pel, of  course,  will  arise  from  a  covenant  of  warranty,  and  in  a 
majority  of  the  States  it  is  held  that  not  only  will  it  create  an 
estoppel,  but  will  have  the  effect  of  actually  transferring  the 
estate.^  When  the  only  covenant  in  the  deed  is  that  for  further 
assurance,  this  has  been  considered  in  Wisconsin  and  Illinois  as 
possessing  the  same  power  for  the  purpose  of  creating  an  estop- 
pel as  the  covenant  of  warranty  ;^  but  in  Minnesota  and  Missouri 

>  Smitli  V.  Carney,  127  Mass.  179. 

"  Collins  V.  Torry,  7  Johns.  278 ;  5  Ana.  Dec.  273 ;  Bowne  v.  Potter,  17 
Wend.  164 ;  Hitchcock  v.  Harrington,  6  Johns.  290 ;  5  Am.  Dec.  229 ;  Sher- 
wood V.  Vandenburgh,  2  Hill,  308 ;  Hamblin  v.  Bank  of  Cumberland,  19 
Me.  69  ;  Gaylo  v.  Price,  5  Rich.  525  ;  Stimpson  v,  Thomaston  Bank,  28  Me. 
259 ;  Hains  v.  Gardner,  1  Fairf .  383  ;  Davis  v.  Darrow,  12  Wend.  65. 

'  Sparrow  v.  Kingman,   1  Comst.  245 ;  Finn  v.  Sleight,  8  Barb.  406 
Gardner  v.  Greene,  5  R.  I.  104 ;  Clee  v.  Seaman,  21  Mich.  287 ;  Blair  v 
Smith,  16  Mo.  273;   Macklot  v.  Dubreuil,  9  Mo.  483;  43  Am.  Dec.  522 
Cutler  V.  Waddingham,  33  Mo.  282 ;  Joeckel  v.  Easton,  11  Mo.  118 ;  47  Am 
Dec.  142 ;  Landes  v.  Perkins,  12  Mo.  239 ;  Porter  v.  Sullivan,  7  Gray,  441 
Kingman   v.  Sparrow,   12  Barb.  208;    Averill    v.  Wilson,  4   Barb.  180. 
Although  the  covenantor  may  have  obtained  a  discharge  in  bankruptcy 
the  estoppel  arising  from  his  covenants  will  continue  to  operate  upon  the 
estate  :  Stewart  v.  Anderson,  10  Ala.  510 ;  Bush  v.  Cooper,  26  Miss.  599 ;  59 
Am.  Dec.  270;  Dorsey  v.  Gassaway,  2  Har.  &  J.  411;  3  Am.  Dec.  557; 
Chamberlin  v.  Meeder,  16  N.  H.  384. 

*  Kimball  v.  Blaisdell,  5  N.  H.  533 ;  22  Am.  Dec.  476 ;  Thomas  v.  Stickle, 
32  Iowa,  72 ;  Kennedy  v.  McCartney,  4  Port.  141 ;  Hoyt  v.  Dimon,  5  Day, 
479 ;  Thomdiko  v.  Norris,  4  Fost.  (N.  H.)  454  ;  Dudley  v.  Caldwell,  19  Conn, 
226;  Jackson  v.  Winslow,  9  Cowen,  18;  Somes  v.  Skinner,  3  Pick.  52; 
Dickerson  v.  Talbot,  14  Mon.  B.  65 ;  Jones  v.  King,  25  III.  384 ;  Lawry  v. 
Williams,  13  Me.  281 ;  Davis  v.  Keller,  5  Rich.  Eq.  434 ;  Baxter  v.  Brad- 
bury, 20  Me.  260;  37  Am.  Dec.  49;  Williams  v.  Thurlow,  31  Me.  395; 
Blake  v.  Tucker,  12  Vt.  44 ;  Ruggles  v.  Barton,  13  Gray,  506. 

5  Pierce  v.  Milwaukee  R.  R.  24  Wis.  553 ;  Bennett  v.  WaUer,  23  111.  183. 
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it  is  regarded  as  creating  only  an  equity  in  favor  of  the  grantee, 
which  he  may  enforce  by  proper  proceedings  so  as  to  avail  him- 
self of  the  after-acquired  title.^  Attention  has  already  been 
called  to  the  fact  that  in  some  of  the  States,  the  covenants  for 
seisin  and  good  right  to  convey  are  satisfied  by  the  transfer  of  a 
tortious  seisin,  but  in  Mississippi  and  New  Hampshire,  cove- 
nants for  good  right  to  convey  and  for  quiet  enjoyment  will 
create  an  estoppel,  so  as  to  aifect  a  subsequently  acquired  title.^ 

§  953.  Implied  covenants. — At  common  law  a  covenant  of 
warranty  was  implied  from  an  exchange  of  lands.  But  to 
create  this  effect  it  was  necessary  to  use  the  word  "escambium."' 
So  at  common  law  a  covenant  of  warranty  was  implied  from  a 
partition  between  coparceners.'*  But  it  seems  that  in  a  partition 
between  joint  tenants  and  tenants  in  common,  no  such  covenant 
was  implied.^  In  many  of  the  States  it  has  been  provided  by 
statute  that  certain  covenants  shall  be  implied  from  the  use  of 
certain  words  in  the  deed.  For  instance,  in  California,  the  use 
of  the  word  "grant"  in  a  deed  implies,  unless  restrained  by 
express  terms,  the  following  covenants:  "(1)  That  previous  to 
the  time  of  th6  execution  of  such  conveyance,  the  grantor  has 
not  conveyed  the  same  estate,  or  any  right,  title,  or  interest 
therein,  to  any  person  other  than  the  grantee.  (2)  That  such 
estate  is  at  the  time  of  the  execution  of  such  conveyance  free 
from  encumbrances  done,  made,  or  suffered  by  the  grantor,  or 
any  person  claiming  under  him."^  Where  land  is  particularly 
described  by  metes  and  bounds,  and  an  enumeration  of  the 
quantity  of  acres  is  added,  the  latter  is  merely  a  matter  of 
description,  and  a  covenant  for  quantity  will  not  be  implied 

*  Hope  V.  Stone,  10  Minn.  141 ;  Chauvin  v.  Wagner,  18  Mo.  531. 

«  Wightman  v.  Reynolds,  24  Miss.  675 ;  Foss  v.  Strachn,  42  N.  H.  40. 
3  Bustard's  Case,  4  Coke,  121 ;  Grimes  v.  Redmon,  14  Men,  B,  237 ;  Dean 
V.  Shelly,  7  Smitli,  P.  F.  427.    And  see  Walker  v.  Renfro,  26  Tex.  142. 

*  See  Bustard's  Case,  4  Coke,  121 ;  Co,  Litt.  174  a ;  Walker  v.  HaU,  15 
Ohio  St.  361 ;  Feather  v.  Strohoecker,  3  Pa.  508 ;  24  Am.  Dec.  342. 

5  Weiser  v.  Weiser,  5  Watts,  279 ;  30  Am.  Dec.  313 ;  Cashion  v.  Faina,  47 
Mo.  133  ;  Rector  v.  Waugh,  17  Mo.  26 ;  57  Am.  Dec.  251 ;  Morris  v.  Harris, 
9  Gill,  26  ;  Smith  v.  Sweringen,  26  Mo.  567 ;  Picot  v.  Page,  26  Mo.  420.  See 
Sawyers  v.  Cator,  8  Humph.  256,  287 ;  Patterson  v.  Lanning,  10  Watts,  135; 
36  Am.  Dec.  154 ;  Seaton  v.  Barry,  4  Watts  <fc  S.  184. 

6  Civil  Code  Cal.  §  1113.  See  Bryan  v.  Swain,  56  Cal.  616 ;  Lawrence  v, 
Montgomery,  37  Cal.  183;  Fowler  v.  Smith,  2  Cal.  39. 


§§  954-955  COVENANTS.  260 

therefrom,  and  the  covenants  for  title  will  apply,  not  to  any 
particular  number  of  acres,  but  only  to  the  land  contained 
■within  the  designated  boundaries.^  But  if  it  is  apparent  from 
the  deed  itself  that  it  was  intended  to  assure  a  particular  quantity 
of  land  to  the  purchaser  by  the  covenants,  of  course  they  will 
have  this  effect.^ 

§  954.  Restriction  of  covenants. — Where  there  are  several 
covenants  having  the  same  object,  although  they  may  be  distinct, 
yet  restrictive  words  contaiueil  in  the  first  covenant  will  be  con- 
strued as  extending  to  all.^  But  a  limited  covenant  subsequently 
occurring  will  not  restrain  the  first  covenant  if  the  latter  is  gen- 
eral, unless  this  be  the  express  intention,  or  there  is  an  incon- 
sistency between  the  covenants.'*  Nor  will  a  subsequent  limited 
covenant  be  enlarged  by  a  preceding  general  covenant.^  "Words 
of  restriction  added  to  one  covenant  do  not  affect  the  generality 
of  others  when  they  are  of  different  kinds  and  relate  to  different 
things." 

§  955.  Liability  of  covenantor. — If  two  or  more  persons 
enter  into  a  covenant,  the  obligation  which  they  assume  is  gener- 

»  Rogers  v.  Peebles,  72  Ala.  529 ;  Whitehill  v.  Gtotwalt,  3  Pa.  327 ;  Perkins 
V.  Webster,  2  N.  H.  287 ;  Large  v.  Penn,  6  Serg.  &  R.  4S8 ;  Tucker  v.  Cocke, 
2  Rand.  51 ;  Roat  v.  Puff,  3  Barb.  353 ;  Bauskett  v.  Jones,  2  Spear,  G8  ;  Mann 
V.  Pearson,  2  Johns.  41 ;  Lorick  v.  Hawkins,  1  Rich.  417;  Davis  v.  Atkins, 
9  Cush.  13 ;  Belden  v.  Seymour,  8  Conn.'  19 ;  21  Am.  Dec.  661 ;  Ferguson  v. 
Dent,  8  Mo.  6C7 ;  Whallon  v.  Kauffman,  19  Johns.  101 ;  Rickets  v.  Dickons, 
1  Murph.  343 ;  Huntly  v.  Waddell,  12  Ired.  33. 

'  Steiner  v.  Baughman,  2  Jones,  106;  Morris  v.  Owens,  3  Strob.  190; 
Pecare  v.  Chouteau,  13  Mo.  527.  And  see  Kilmer  v.  Wilson,  49  Barb.  88; 
Long  Island  R.  R.  v.  Conklin,  32  Barb.  388. 

»  Browning  v.  Wright,  2  Bos.  &  P.  13 ;  Whallon  v.  Kauffman,  19  Johns. 
98 ;  Foord  v.  Wilson,  8  Taunt.  543  ;  Davis  v.  Lyman,  6  Conn.  252  ;  Miller  v. 
Heller,  7  Serg.  &  R.  32;  10  Am.  Dec.  413;  Stannard  v.  Forbes,  6  Ad.  &  E. 
572.  And  see  Howell  v.  Richards,  11  East,  033  ;  Crossfield  v.  Morrison,  7 
Com.  B.  286 ;  Young  v.  Raincock,  7  Com.  B.  310 ;  Dickinson  v.  Hoomes,  8 
Gratt.  353 ;  Estabrook  v.  Smith,  6  Gray,  572 ;  Bricker  v.  Bricker,  11  Ohio  St. 
240;  Kind  v.  Marshall,  1  Brod.  &  B.  319;  Duval  v.  Craig,  2  Wheat.  45; 
Norman  v.  Foster,  1  Mod.  101 ;  Bender  v,  Fromberger,  4  Dall.  441. 

*  Rowe  V.  Heath,  23  Tex.  G19 ;  Gaiusford  v.  Griffith,  1  Saund.  58 ;  Peters 
V.  Grubb,  9  Harris,  460 ;  Sumner  v.  Williams,  8  Mass.  162.  And  see  Cornell 
V.  Jackson,  3  Cush.  506  ;  Smith  z\  Compton,  3  Barn.  &  Adol.  189 ;  Phelps  v. 
Decker,  10  Mass.  267 ;  Colo  v.  Hawes,  2  Johns.  Cas.  203  ;  Crum  v.  Lord,  23 
Iowa,  219 ;  Attorney-General  v.  Purmort,  5  Paige,  620. 

^  Trenchard  v.  Hoskins,  Winch,  91 ;  Rawle  on  Covenants  (4th  ed.)  519. 

«  Crayford  v.  Crayford,  Cro.  Car.  106 ;  Kean  v.  Strong,  9  Irish  Law,  74. 
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ally  presumed  to  be  a  joint  one.^  To  make  the  liability  several, 
■words  of  severance  should  be  used.^  Where  the  common-law 
restriction  upon  the  power  of  married  women  to  convey  their 
separate  estate  prevails,  a  married  woman  by  the  execution 
jointly  with  her  husband  of  a  deed  with  covenants  of  her 
estate,  does  not  become  liable  in  damages  for  a  breach  of  the 
covenants.^  Where  the  covenant  runs  with  the  land  and  the 
liability  of  the  covenantor  is  founded  on  privity  of  estate, 
the  action  is  local  in  its  character,  and  the  land  must  be  within 
the  jurisdiction  of  the  court  in  which  the  action  is  prosecuted.* 

§  956.  Covenant  to  pay  mortgage. — A  grantor  may  sue  a 
grantee  who  has  taken  a  deed  with  the  stipulation  that  he  will 
pay  a  sum  due  on  a  certain  mortgage  then  existing  on  the  prop- 
erty." "  That  covenant,"  said  Mr.  Chief  Justice  Beasley,  "  is  an 
absolute  one  to  pay  a  certain  sum  of  money,  and  the  obligation 
to  pay  was  entirely  disconnected  with  any  act  to  be  done,  or  with 
any  event  to  happen  in  the  future.  The  assumed  duty  was  to 
pay  the  stipulated  money  within  a  reasonable  time,  and  by  the 
failure  in  performing  that  duty  the  covenant  was  broken.  As, 
therefore,  on  the  breach  of  a  covenant,  the  law  implies  nominal 
damages  at  least,  actionable  misconduct  on  the  part  of  the  defend- 
ant is  shown  in  the  declaration."     The  court  held  that  while  the 

*  Carleton  v.  Tyler,  16  Me.  392 ;  Donohoe  v.  Emery,  9  Met.  67  ;  Coming3 
V.  Little,  24  Pick.  263 ;  Piatt  on.  Covenants,  117 ;  Shep.  Touchstone,  375 ; 
Rawle  on  Covenants  (4th  ed.)  53G.  See  Carthrae  v.  Browne,  3  Leigh,  98 ; 
23  Am.  Dec.  255;  Bradburne  v.  Botfield,  14  Mees.  &  W.  559;  Anderson  v. 
Martindale,  1  East,  497. 

'  Fields  V.  Squires,  1  Deady,  366 ;  Evans  v.  Sanders,  10  Mon.  B.  291. 

'  Fowler  v.  Shearer,  7  Mass.  21 ;  Aldridge  v.  Burlison,  3  Blackf.  201 ; 
Fletcher  v.  Coleman,  2  Head,  388  ;  Porter  v.  Bradley,  7  R.  I.  541 ;  Sumner 
V.  Wentworth,  1  Tyler,  43;  Wadleigh  v.  Glines,  6  N.  H.  17;  23  Am.  Dec. 
705;  Colcord  v.  Swan,  7  Mass.  291;  Whitbeck  v.' Cook,  15  Johns.  482;  8 
Am.  Dec.  272;  Falmouth  v.  Tibbatts,  16  Mon.  B.  641;  Curd  v.  Dodds,  6 
Bush,  685;  Strawn  v.  Strawn,  50  111.  37;  Chambers  v.  Spencer,  5  Watts, 
406 ;  Nash  v.  Spofford,  10  Met.  192 ;  43  Am.  Dec.  425 ;  Carpenter  v.  Scher- 
merhom,  2  Barb.  Ch.  314;  Hempstead  v.  Easton,  33  Mo.  146;  Lowell  v. 
Daniels,  2  Gray,  168 ;  Jackson  v.  Vanderheyden,  17  Johns.  167 ;  8  Am.  Dec. 
378 ;  Dominick  v.  Michael,  4  Sand.  374 ;  Martin  v.  Dwelly,  6  Wend.  9 ;  21 
Am.  Dec.  245 ;  Nunally  v.  White,  3  Met.  (Ky.)  593. 

*  Clark  V.  Scudder,  6  Gray,  122 ;  Birney  v.  Haim,  2  Litt.  262;  Lienow  v. 
Ellis,  6  Mass.  331 ;  White  v.  Sanborn,  6  N.  H.  220 ;  Mostyn  v.  Fabrigas, 
€owp.  161 ;  1  Chitty  Pleading,  270. 

»  Golden  v.  Knapp,  41  N.  J.  L.  215. 
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grantor  had  a  cause  of  action,  yet  it  would  not  intimate  what 
rate  of  damages  should  be  awarded  to  him,  as  the  covenant  was 
to  pay  the  mortgagee  and  not  the  grantor.' 

§  957.  Failure  of  title. — Where  there  has  been  no  fraud, 
mistake,  or  accident,  a  purchaser  who  has  taken  a  deed  without 
covenants  has  no  right,  for  a  defect  in  the  title,  or  for  the  exist- 
ence of  an  encumbrauce,  to  detain  the  purchase  money  or  to 
recover  it  in  case  of  payment,^  The  prior  contract  for  the  pur- 
chase is  merged  in  the  deed,  and  resort  must  be  had  to  that  to 
determine  the  rights  of  the  parties.' 

1  Golden  v.  Knapp,  supra.    And  see  Wilcox  v.  Musche,  39  Mich.  101. 

*  See  Falconer  v.  Clark,  3  Md.  Ch.  530 ;  7  Md.  178  ;  Buckner  v.  Street,  15 
Fed.  Rep.  3G5 ;  Soper  v.  Stevens,  U  Me.  133 ;  Peabody  v.  Pbelps,  9  Cal. 
213 ;  Reese  v.  G^ordon,  19  Cal,  147 ;  Young  v.  Adams,  G  Mass.  182 ;  U.  S. 
Bank  v.  Bank  of  Georgia,  10  Wheat.  333 ;  Doylo  v.  Knapp,  3  Scam.  334 ; 
Cannon  v.  White,  16  La.  An.  89;  Nance  v.  Elliott,  3  Ired.  Eq.  408;  Com- 
monw.  V.  McClanachan,  4  Rand.  482;  Laughery  v.  McLean,  14  Ind.  108; 
Lowry  v.  Brown,  1  Cold.  457 ;  Sutton  v.  Sutton,  7  Gratt.  238  ;  56  Am.  Dec. 
109;  Allen  v.  Pegram,  16  Iowa,  172;  Johnson  v.  Houghton,  19  Ind.  361 ; 
Starkey  v.  Neese,  30  Ind.  224 ;  Beale  v.  Sieveley,  8  Leigh,  658 ;  Carr  v. 
Roach,  2  Duer,  20 ;  Middle  Kauf  v.  Barrick,  4  Gill,  300 ;  Butman  v.  Hussey, 
30  Me.  266;  Frost  v.  Raymond,  2  Caines,  192;  2  Am.  Dec.  228;  Harris  v. 
Morris,  4  Md.  Ch.  530 ;  Condrey  v.  West,  11  111.  146 ;  Brandt  v.  Foster,  5 
Clarke,  293 ;  Maney  v.  Porter,  3  Humph.  347 ;  Williamson  v.  Raney,  1 
Freem.  Ch.  114 ;  Alexander  v.  McCauley,  22  Ark.  533 ;  Butler  v.  Miller,  15 
Mon.  B.  627 ;  Allen  v.  Hopson,  1  Freem.  Ch.  276 ;  Earle  v.  De  Witt,  6  Allen, 
526;  Abbott  v.  Allen,  2  Johns.  Ch.  519;  7  Am.  Doc.  554;  Price  v.  Neale,  3 
Burr.  1355 ;  Jones  v.  Ryde,  5  Taunt.  488 ;  Smith  v.  Mercer,  6  Taunt.  76. 

3  Seitzinger  v.  Weaver,  1  Rawle,  377 ;  Ludwick  v.  Huntzinger,  5  Watts 
&  S.  51 ;  Griffith  v.  Kempshall,  1  Clarke  Ch.  571 ;  Howes  v.  Barker,  3 
Johns.  506 ;  Coleman  v.  Hart,  25  Ind.  256 ;  Bull  v.  Willard,  9  Barb.  642 ; 
Houghtaling  v.  Lewis,  10  Johns.  297. 
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§  958.  Distinction  between  conditions  precedent  and  subse- 
quent.—  If  land  is  conveyed  upon  a  condition  precedent,  the  title 
will  not  pass  until  the  performance  of  the  condition.  But  if  the 
condition  is  subsequent,  the  title  passes  at  the  time  at  which  the 
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deed  is  executed  and  delivered.^  Whether  a  covenant  is  to  be 
deemed  precedent  or  subsequent  depends  ujjon  the  intention  of 
the  parties  as  shown  by  the  instrument,  and  not  upon  the  use  of 
any  particular  set  of  technical  words.^  A  deed  was  made  with 
the  condition  that  the  grantees  should  build  and  maintain  a  dam 
over  a  certain  brook  crossing  the  land  embraced  in  the  deed,  and 
that  such  dam  with  its  flood-gates  and  sluice-ways  might  be  used 
by  the  grantors  for  hydraulic  purposes.  It  was  also  covenanted 
that  if  the  grantors  sustained  any  damages  in  case  of  a  break 
in  the  dam  or  an  overflow,  the  grantees  should  not  be  liable  unless 
the  same  happened  through  their  gross  negligence.  In  this  case, 
the  condition  did  not  necessarily  precede  the  vesting  of  the  estate, 
but  might  accompany  or  follow  it,  and  the  court  held  that  the 
condition  was  subsequent,  and  that  the  deed  passed  the  fee-simple 
subject  to  be  divested  by  a  neglect  or  refusal  to  perform  the  con- 
dition.' Where  an  instrument  commencing  in  the  ordinary  form 
of  a  bargain  and  sale  deed,  and  purporting  to  convey  to  the 
grantees  in  consideration  of  a  sum  of  money  certain  land,  and 
authorizing  the  grantees  to  take  possession,  sell,  and  convey  or 
lease  the  property  in  the  name  of  the  grantor,  and  to  receive  the 
purchase  money  and  rent,  declared  that  the  grantor  would  not  sell 
the  property  or  revoke  the  power  unless  the  grantees  neglected  to 
pay  the  sum  specified,  and  contained  a  covenant  that  if  payment 
was  made  at  the  stipulated  time  the  instrument  should  operate 
as  a  full  conveyance,  which  effect  it  should  also  have  if  the 
grantor  failed  to  fulfill  his  part  of  the  agreement,  such  instru- 
ment is  intended  as  a  conveyance  upon  condition  precedent. 
Until  performance  of  the  condition,  the  grantees  can  acquire  no 
title,  but  when  performed,  the  grantees'  title  is  complete  without 
further  action  by  the  grantor.^ 

§  959.  Pee  passes  upon  condition  subsequent — The  fee  passes 
by  a  deed  upon  a  condition  subsequent,  in  the  same  manner  and 
to  the  same  extent  as  if  the  condition  did  not  exist  subject  to  the 

1  Sheppard  v.  Thomas,  26  Ark.  617. 

*  Underbill  v.  The  Saratoga  <&  Washington  R.  R.  Co.  20  Barb.  556 ;  Sblnn 
V.  Roberts,  20  N.  J.  L.  (Spencer)  435 ;  43  Am.  Dec.  636 ;  Rogan  v.  Walker,  1 
Wis.  527. 

8  Underbill  v.  The  Saratoga  &  Washington  R.  R.  Co.  20  Barb.  556. 

*  Brannan  v.  Mesick,  10  Cal.  95.    See  Mesick  v.  Sunderland,  6  Cal.  297. 
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contingency  of  being  defeated  as  provided  in  the  condition,  the 
grantor  possessing  a  right  of  entry  upon  condition  broken.*  A, 
who  was  the  owner  of  a  lot,  gave  a  bond  to  B,  by  which  he 
obligated  himself  to  convey  the  lot  to  B  whenever  the  latter 
should  convey  to  A  or  his  assigns  a  certain  other  lot.  A  subse- 
quently executed  a  deed  to  C  of  the  lot,  on  condition  that  the 
grantee  should  convey  it  to  B  whenever  B  tendered  a  like  deed 
of  the  lot  to  be  granted  as  provided  in  the  bond,  and  took  back 
a  mortgage  upon  it  with  the  same  condition  inserted.  At  the 
same  time  that  C  executed  the  mortgage  to  A,  he  executed  a 
warranty  deed  to  B  containing  the  clause,  "  for  conditions  and 
obligations  see  said  deed  from  A  to  me,"  but  did  not  receive  the 
other  lot  in  exchange.  •  It  was  held  that  A's  deed  to  C  passed 
the  title  subject  only  to  defeasance  upon  breach  of  the  condition, 
and  that  C's  deed  to  B  conveyed  the  lot  subject  to  the  mortgage 
from  C  to  A.^  After  the  breach  of  a  condition  subsequent,  the 
estate  vested  in  the  grantee  is  not  divested  at  common  law  until 
an  actual  entry  by  one  having  the  right  to  enter  for  the  forfeiture.' 
At  the  present  day  an  action  of  ejectment  would  have  the  same 
eiFect.*  The  waiver  of  a  forfeiture  may  be  inferred  from  the 
neglect  of  the  party  entitled  to  the  estate  to  assert  his  claim  in  a 
reasonable  time  after  the  termination  of  the  estate.^ 

*  Memphis  &  Charleston  R.  R.  Co.  v.  Neighbors,  51  Miss.  412 ;  Spect  v, 
Gregg,  51  Cal.  198.    See  Spofford  v.  True,  33  Me.  283 ;  54  Am.  Dec.  621. 

'  Shattuck  V.  Hastings,  99  Mass.  23. 

»  Wiilard  v.  Henry,  2  N.  H.  120  ;  Osgood  v.  Abbott,  58  Me.  73 ;  Cross  v. 
Carson,  8  Blackf.  133 ;  44  Am.  Dec.  742 ;  Hubbard  v.  Hubbard,  97  Mass. 
188 ;  Chalker  v.  Chalker,  1  Conn.  79 ;  6  Am.  Dec.  206 ;  Kenner  v.  Ameri- 
can Contract  Co.  9  Bush,  202 ;  Phelps  v.  Chesson,  12  Ired.  194.  And  see 
Thomas  v.  Record,  47  Me.  500 ;  Chapman  v.  Pingree,  67  Me.  198  ;  Guild  v. 
Richards,  16  Gray,  309 ;  Memphis  R.  R.  Co.  v.  Neighbors,  51  Miss.  412 ; 
Chalker  v.  Chalker,  1  Conn.  79 ;  6  Am.  Dec.  206 ;  Frost  v.  Butler,  7  Greenl. 
225 ;  22  Am.  Dec.  199. 

*  Osgood  V.  Abbott,  58  Me.  73 ;  Green  v.  Pettingill,  47  N.  H.  375.  And 
Bee  McKelway  v.  Seymour,  29  N.  J.  L.  321 ;  Stearns  v.  Harris,  8  Allen,  598 ; 
Austin  V.  Cambridgeport  Parish,  21  Pick.  224 ;  Tallman  v.  Snow,  35  Me. 
342 ;  Canal  Company  v.  Railroad  Company,  4  Gill  &  J.  1, 121 ;  Cory  v,  Cory, 
86  Ind.  567. 

*  Kenner  v.  American  Contract  Co.  9  Bush,  202 ;  Wiilard  v,  Henry,  2 
N.  H.  120 ;  Ludlow  v.  N.  Y.  &  Harlem  R.  R.  12  Barb.  440 ;  Hooper  v. 
Cummings,  45  Me.  359.  In  the  case  first  cited  the  court  said :  "  The  more 
modem  authorities  on  the  subject  of  sucli  forfeitures  establish  the  doctrine 
that  it  is  with  the  party  in  whose  favor  the  condition  is,  or  who  becomes 
entitled  to  the  estate  by  reason  of  the  forfeiture,  to  say  whether  the  estate 
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§  960.  Absolute  deed  with  subsequent  grant  on  condition.  — 
An  absolute  deed  of  land  conveys  the  title  to  the  grantee.  If 
the  grantor  subsequently  executes  a  conveyance  to  the  grantee  or 
the  latter's  grantee  charged  with  conditions,  the  conditions  can 
have  no  operative  effect,  because  there  is  no  estate  remaining 
in  the  grantor.* 

§  961.  Subsequent  impossibility.  —  Conditions  subsequent, 
incapable  of  execution  at  the  time  at  which  they  are  made,  or 
subsequently  becoming  impossible,  either  by  the  act  of  God  or 
of  law,  do  not  have  the  effect  of  divesting  the  estate  vested  in  the 
grantee.  As  the  condition  cannot  be  performed,  the  grantee  is  not 
at  fault,^  If  at  the  time  of  the  execution -of  an  absolute  deed  the 
grantee  delivers  a  writing  to  the  grantor,  stating  that  the  "deed 
shall  be  null  and  void,"  unless  the  grantee  shall  procure  two 
witnesses  to  testify  to  certain  things,  and  that  in  case  he  succeeds 
in  obtaining  such  witnesses  the  deed  shall   operate  only  as  a 

shall  be  forfeited  or  not ;  and  although  the  user  from  which  the  grant  of  a 
public  pass-way  may  be  implied  must  have  continued  for  a  period  required 
to  toll  the  right  of  entry  in  ejectment,  the  waiver  of  a  forfeiture  may  never- 
theless be  inferred  by  reason  of  the  failure  of  the  party  entitled  to  the 
estate  to  re-enter  or  assert  some  claim  in  a  reasonable  time  terminating  the 
estate ;  and  particularly  in  a  case  where  the  party  to  whom  the  grant  is 
made  is  permitted  to  use  and  make  valuable  improvements  on  the  prem- 
ises after  the  condition  is  broken.  The  courts  adjudge  the  waiver  of  the 
forfeiture  upon  the  principle  that  the  happening  of  the  condition  does  not 
ipso  facto  determine  the  estate,  the  same  remaining  in  the  grantee,  hut 
only  subjects  it  to  be  defeated  at  the  election  of  the  grantor  and  his  heirs, 
etc.;  and  for  the  additional  reason  that  the  forfeitures  of  estates  are  not 
favored  cither  in  courts  of  law  or  equity."  See  Jackson  v.  Crysler,  1  Johns. 
126 ;  Doe  v.  Gladwin,  6  Q.  B.  (51  Eng.  C.  L.)  953 ;  Williams  v.  Dakin,  22 
Wend.  209 ;  Sharon  Iron  Co.  v.  City  of  Erie,  41  Pa.  St.  349 ;  Gray  v.  Blan- 
chard.  8  Pick.  284.  But  a  mere  acquiescence  in  the  breach  of  a  condition 
without  a  license  would  not  constitute  a  waiver  of  subsequent  breaches : 
Hubbard  v.  Hubbard,  97  Mass.  192;  Guild  v.  Richards,  16  Gray,  326; 
Andrews  v.  Senter,  32  Me.  397;  Gray  v.  Blanchard,  8  Pick.  284;  Cleveland 
etc.  Ry.  Co.  v.  Coburn,  91  Ind.  557. 

1  Alemany  v.  Daly,  36  Cal.  90. 

»  Merrill  v.  Emory,  10  Pick.  507 ;  Taylor  v.  Stratton,  15  Ga.  103 :  United 
States  V.  Arredondo,  6  Peters,  691  ;  Hughes  v.  Edwards,  9  Wheat.  489 ; 
Taylor  v.  Sutton,  15  Ga.  103 ;  60  Am.  Dec.  682.  See  Barksdale  v.  Elam,  30 
Miss.  694  ;  Brandon  v.  Robinson,  18  Ves.  428  ;  Blackstone  Bank  v.  Davis, 
12  Pick.  42 ;  Jones  v.  Doe,  2  111.  276 ;  Bradley  v.  Peixoto,  3  Ves.  324 ;  Gad- 
berry  V.  Sheppard,  27  Miss.  203 ;  Badlam  v.  Tucker,  1  Pick.  284 ;  11  Am. 
Dec.  202. 
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mortgage,  the  legal  title  has  been  conveyed  with  an  unlawful 
condition  subsequent.  In  such  a  case  the  grantor  must  bear  the 
loss.  He  can  neither  in  law  nor  in  equity  recover  the  title.^  But 
if  the  grantor  purchases  the  land  back  and  executes  a  mortgage  as 
security  for  the  payment  of  the  purchase  money,  he  cannot  defeat 
the  enforcement  of  the  mortgage  for  the  reason  that  the  condition 
subsequent  was  against  public  policy,  or  that  there  was  no  consid- 
eration.^ Where  a  husband  and  wife,  grantors,  execute  a  convey- 
ance with  the  condition  that  they  shall  retain  the  entire  use 
and  control  of  the  property  so  long  as  they,  or  either  of  them, 
shall  live,  a  court  of  equity  has  power  to  determine  the  rights 
of  the  parties,  and  for  the  purpose  of  preventing  future  compli- 
cations may  decree  the  execution  of  a  formal  conveyance  of  the 
fee  from  the  grantors  to  the  grantee,  and  a  reconveyance  by  the 
latter  for  the  lives  of  the  grantors.^  A  condition  repugnant  to 
the  grant  is  void.^ 

§  962.  Prevention  of  performance  of  condition. — Where  the 
grantor  prevents  the  performance  of  a  condition,  its  non-per- 
formance will  be  excused.^  Where  a  grantor  conveyed  an  undi- 
vided third  of  a  tract  of  land,  upon  the  condition  that  the  grantee 
should  proceed  to  recover  the  possession  of  the  lot  at  his  own 
expense,  by  legal  proceedings,  and  the  grantee  employed  a  com- 
petent attorney,  who  assumed  the  management  of  an  action  then 
pending  against  the  parties  in  the  possession  of  the  land,  and 
subsequently,  on  the  motion  of  the  grantor,  and  against  the 
wishes  of  the  grantee  and  his  attorney,  another  attorney  was 
substituted,  who  dismissed  the  action  and  instituted  another  in 
which  the  possession  of  the  land  was  recovered,  it  was  held  that 
the  actions  of  the  grantor  excused  the  non-performance  of  the 
condition  by  the  grantee.^ 

§  963.    Condition  against  sale  of  intoxicating  liquors. — A 

condition  inserted  in  a  deed  that  intoxicating  liquors  shall  never 

^  Patterson  v.  Donner,  48  Cal.  369. 

*  Patterson  v.  Donner,  48  Cal.  369. 

'  Chandler  v.  Chandler,  55  Cal.  267. 

*  Littlefield  v.  Mott,  14  R.  I.  288. 

^  Jones  V.  Chesapeake  &  Ohio  R.  R.  Co.  14  W.  Va.  514 ;   Houghton  v. 
Steele,  58  Cal.  421,  and  cases  cited. 
8  Houghton  V.  Steele,  58  Cal.  421. 
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be  manufactured  or  sold  or  disposed  of  as  a  beverage  in  any 
place  of  public  resort  upon  the  laud  conveyed  by  the  deed,  and 
providing  that  in  case  of  a  breach  of  the  condition  by  the  grantee 
or  his  assigus,  the  deed  shall  become  null  and  void,  and  the 
title  thereupon  shall  revert  to  the  grantor,  is  not  repugnant  to 
the  estate  granted,  nor  is  it  unlawful  or  against  public  policy.^ 
In  a  suit  to  obtain  the  benefit  of  the  forfeiture,  the  grantee  is 
estopped  from  denying  the  validity  of  the  title  conveyed  by  the 
deed  under  which  he  acquired  possession.^  Such  a  condition, 
until  broken,  runs  with  the  land.'  No  forfeiture  will  occur  by 
reason  of  a  sale  which  is  not  chargeable  to  the  fault  or  negligence 
of  the  grantee,  and  the  question  of  the  grantee's  knowledge  or 
negligence  is  one  of  fact.'*  A  condition  of  this  character  is  a 
condition  subsequent.^ 

§  964.  Conditions  precedent. — A  condition  precedent  is  one 
that  must  take  effect  before  the  estate  can  vest.  Ii  a  condition 
precedent  is  impossible  from  the  beginning,  or  for  any  reason 
incapable  of  performance,  the  estate  will  not  vest.*  A  condition 
"  that  this  deed  is  to  have  effect  and  be  operative  only  upon  the 
express  condition  and  understanding"  that  certain  things  shall 
first  be  done,  is  a  condition  precedent.'^  Where  a  father  exe- 
cutes a  deed  of  gift  of  eight  undivided  ninths  of  a  tract  of  land, 
reserving  to  himself  one  ninth,  to  be  laid  out  on  the  portion  on 
which  he  resided,  the  actual  location  of  the  ninth  so  reserved  is 
not  a  condition  precedent  to  the  operation  of  the  deed  as  to  the 
undivided  portions  conveyed  to  the  children.® 


>  Cowell  V.  Springs  Company,  100  U.  S.  65 ;  Plumb  v.  Tubbs,  41  N.  Y. 
442  ;  Collins  v.  Marcy,  25  Conn.  242 ;  O'Brien  v.  Wetherell,  14  Kan.  616. 

2  Cowell  V.  Springs  Co.  100  U.  S.  55. 

8  O'Brien  v.  Wetherell,  14  Kan.  616. 

*  Collins  V.  Marcy,  25  Conn.  242.  And  seOralso,  Barrie  v.  Smith,  47 
Mich.  130, 

5  Jeffrey  v.  Graham,  61  Tex.  481. 

6  Harvey  v.  Aston,  1  Atk.  374 ;  Vanhome's  Lessee  v.  Dorrance,  2  Ball. 
317  ;  Mizell  v.  Burnett,  4  Jones  (N.  C.)  249 ;  69  Am.  Dec.  744 ;  Martin  v. 
Ballou,  13  Barb.  119 ;  Taylor  v.  Mason,  9  Wheat.  325.  And  see  Bertie 
V.  Falkland,  Freem.  Ch.  220 ;  Scott  v.  Tyler,  2  Bro.  C.  C.  431 ;  Donlap 
V.  Mobley,  71  Ala.  102. 

^  Tennessee  &  Coosa  K.  R.  Co.  v.  East  Alabama  Ry.  Co.  73  Ala.  426. 
«  Salmon  v.  Wilson,  41  Cal.  595. 
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§  965.  Restraint  on  aKenation. — A  condition  may  be  imposed 
in  a  deed  ou  the  power  of  alienation  in  certain  cases,  as  that  the 
land  shall  not  be  conveyed  before  a  certain  date  or  to  a  certain 
person.*  But  an  absolute  restriction  on  the  power  of  alienation 
or  a  condition  forbidding  the  marriage  of  the  grantee  is  void.^ 
A  condition,  in  a  deed  made  in  consideration  of  love  and  affec- 
tion, conveying  an  absolute  fee,  that  if  the  land  is  not  disposed  of 
during  the  grantee's  lifetime  it  shall  revert  to  the  grantor,  is 
repugnant  to  the  grant,  and  void.^  A  condition  that  a  failure 
to  pay  the  purchase  money  shall  render  the  deed  void,  is  not 
void  as  repugnant  to  the  grant/  A  condition,  in  a  deed  convey- 
ing a  life  estate,  with  remainder  in  fee  to  the  grantee's  chil- 
dren, or  in  case  of  his  death,  to  others,  which  forbids  the  grantee 
to  convey  his  interest,  and  prohibits  the  sale  of  it  for  his  debts, 
is  void.^  In  California,  the  rule  that  a  condition  in  restraint  of 
alienation  when  repugnant  to  the  interest  created  is  void,  is 
laid  down  in  the  Civil  Code." 

§  966.  Restraint  upon  partition  by  tenants  in  common. — 
A  restraint  upon  the  right  of  partition  by  tenants  in  common  is 
not  a  restraint  upon  alienation,  as  each  tenant  may  convey  his 
undivided  interest.  Hence,  if  land  purchased  for  the  site  of  a 
hotel  to  be  erected  by  an  association  is  conveyed  to  the  members 
forming  the  association,  upon  condition  that  each  member  and 
his  heirs  and  assigns  shall  hold  the  same  in  common  without 
partition  or  division,  subject  to  the  articles  of  the  association, 

»  Attwater  v.  Attwater,  18  Beav.  330 ;  Hunt  v.  Wright,  47  N.  H.  396. 
And  see  McWilliams  v.  Nisley,  2  Serg.  &  R.  513 ;  7  Am.  Dec.  654 ;  Stewart 
V.  Brady,  3  Bush,  623 ;  Shackleford  v.  Hall,  19  111.  212 ;  Dougal  v.  Fryer,  3 
Mo.  40 ;  22  Am.  Dec.  458. 

'  Murray  v.  Green,  64  Cal.  363 ;  McCleary  v.  Ellis,  54  Iowa,  311 ;  37  Am. 
Rep.  205 ;  Anglesea  v.  Church  Wardens,  6  Q.  B.  114 ;  Blackstone  Bank  v. 
Davis,  21  Pick.  42 ;  Taylor  v.  Sutton,  15  Ga.  103 ;  60  Am.  Dec.  682 ;  Brandon 
V.  Robinson,  18  Ves.  429;  Hall  r.  Tuffls,  18  Pick.  455;  De  Peyster  v. 
Michael,  6  N.  Y.  467 ;  57  Am.  Dec.  470 ;  Williams  v.  Cowden,  13  Mo.  211 ; 
53  Am.  Dec.  143;  Walker  v.  Vincent,  19  Pa.  St.  369;  Schermerhom  v. 
Meyers,  1  Denio,  448 ;  Willis  v.  Hiscox,  4  Mylne  &  C.  197.  See  Sprague 
V.  Edwards,  48  Cal.  239. 

*  Case  V.  Dewire,  60  Iowa,  442. 

*  Taylor  v.  Sutton,  15  Ga.  103 ;  60  Am.  Dec.  682. 

»  McCleary  v.  Ellis,  54  Iowa,  311 ;  37  Am.  Rep.  205. 

*  Civil  Code  Cal.  §  711. 
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such  a  condition  is  not  repugnant  to  the  estate  granted  or  void 
upon  grounds  of  public  pohcy.  Each  of  the  grantees  is,  as 
against  the  others,  estopped  to  demand  partition.^  But  a  cove- 
nant by  tenants  in  common  that  a  certain  part  of  their  land 
shall  be  occupied  in  common  as  a  yard,  by  them  and  their  heirs 
and  assigns  forever,  does  not  prevent  partition  of  such  lot.  The 
right  of  occupation  will  remain  after  partition  as  it  existed 
previously.^ 

§  967.  Condition  against  putting  in  windows. — A  condition 
in  a  deed  of  a  house  that  there  shall  be  no  windows  in  it,  would, 
probably,  be  considered  a  restriction  inconsistent  with  the  estate 
granted,  and  hence  void.  But  a  condition  that  no  window  shall 
be  placed  on  a  certain  side  would  be  valid.  A  clause  in  a  deed, 
"  pro%'ided,  however,  this  conveyance  is  upon  the  condition  that 
no  windows  shall  be  placed  in  the  north  wall  of  the  house  afore- 
said, or  of  any  house  to  be  erected  on  the  premises  within  thirty 
years  from  the  date  hereof, "  was  construed  to  be  a  condition  and 
not  a  covenant,  giving  the  grantor  a  right  to  re-enter  upon  a 
breach.^ 

§  968.  Use  of  buildings  for  certain  purposes. — Where  the 
owner  of  a  block  of  land  divided  it  into  lots,  and  sold  the  lots 
from  time  to  time  to  different  persons,  and  the  deeds  contained 
mutual  covenants  against  the  erection  of  buildings  for  certain 
trades,  the  covenants  in  the  various  deeds  are  for  the  mutual  bene- 
fit and  protection  of  all  the  purchasers  of  lots  in  the  block.^  Per- 
sons who  are  not  parties  to  a  deed  coutaining  a  covenant  providing 
against  certain  constructions  which  may  be  offensive  to  neighbor- 
ing inhabitants,  are,  if  they  have  suffered  from  a  breach  of  it, 
entitled  to  relief  in  equity.^     An   habendum  in  a  deed,  "to 

1  Hunt  V.  Wright,  47  N.  H.  396. 

*  Fisher  v.  Dewerson,  3  Met.  544.  And  see  Savage  v.  Mason,  3  Cush. 
500. 

*  Gray  v.  Blanchard,  8  Pick.  283.  And  see  Chapin  v.  School  District, 
35  N.  H.  445 ;  Wood  v.  The  County  of  Cheshire,  32  N.  H.  421 ;  Gillis  v. 
Bailey,  21  N.  H.  150 ;  S.  C.  17  N.  H.  18  ;  Parsons  v.  MiUer,  15  Wend.  564 ; 
Stuyvesant  v.  Mayor  etc.  of  New  York,  11  Paige,  414 ;  Collins  v.  Marcy,  25 
Conn.  242 ;  Savage  v.  Mason,  3  Cush.  500 ;  Hooper  v.  Cummings,  45  Me.  359. 

*  Barrow  v.  Richard,  8  Paige,  351 ;  35  Am.  Dec.  713. 

*  Gilbert  v.  Peteler,  38  N.  Y.  165.  See  Linzee  v.  Mixer,  101  Mass.  512; 
Clark  V.  The  Inhabitants  of  the  Town  of  Brookfield,  81  Mo.  503. 
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have  and  to  hold  for  the  use  of  said  religious  Society  of  Friends 
so  long  as  it  may  be  needed  for  meeting  purposes,  then  said 
premises  to  fall  back  to  the  original  tract,"  is  not  broken  by 
a  transfer  of  the  church  property  to  neighboring  land,  where 
use  was  still  to  be  made  of  the  premises  for  meetings.^  Where  a 
county  erects  a  court-house  and  jail  on  land  conveyed  to  it  for 
county  purposes,  and  afterwards  the  county  site  is  removed  to 
another  place,  the  title  of  the  county  is  not  divested  by  such 
removal.  The  removal  is  not  evidence  of  the  county's  intention 
to  abandon  the  property  or  to  use  it  for  purposes  not  for  the  use 
of  the  county.^  In  a  deed  containing  the  condition,  "no  build- 
ings which  may  be  erected  on  said  lot  shall  be  less  than  three 
stories  in  height,  exclusive  of  the  basement  and  attic,  nor  have 
exterior  walls  of  any  other  material  than  brick,  stone,  or  iron,  nor 
be  used  or  occupied  for  any  other  purpose,  or  in  any  other  way 
than  as  a  dwelling-house,  for  the  term  of  twenty  years, "  from  a 
day  named  in  the  deed,  the  limitation  of  time  is  considered  as 
applying  only  to  the  character  of  occupation,  and  not  to  the  other 
conditions.^ 

§  969.  Who  may  take  advantage  of  breacL  —  No  one  can 
take  advantage  of  a  breach  of  a  condition  subsequent  but  the 
grantor  or  his  heirs.  If  they  do  not  take  steps  to  enforce  a 
forfeiture  of  the  estate  on  the  ground  of  a  breach  of  the  con- 
dition, the  title  remains  unimpaired  in  the  grantee.  This  rule 
also  prevails  where  a  condition  is  inserted  in  a  patent  or  grant 
made  by  the  government.'*     "  In  what  manner  the  reserved  right 

1  Carter  v.  Branson,  79  Ind.  14. 

*  Poitevent  v.  Hancock  County  Supervisors,  5S  Miss.  810. 

'  Keening  v.  Ayling,  126  Mass,  404.  See  as  to  the  construction  of  a  con- 
dition that  the  premises  should  be  used  for  the  manufacture  of  cars,  Ellis 
V.  Elkhart  etc.  Co.  97  Ind.  247. 

*  Schulenberg  v.  Harriman,  21  WaU.  44 ;  Smith  v.  Brannan,  13  Cal.  107 ; 
Hooper  v.  Cummings,  45  Me.  359 ;  Towne  v.  Bowers,  81  Mo.  491 ;  De 
Peyster  v.  Michael,  6  N.  Y.  506 ;  57  Am.  Dec.  470 ;  Gray  v.  Blanchard,  8 
Pick.  284;  Bangor  v.  Warren,  34  Me.  324;  56  Am.  Dec.  657;  Norris  v. 
Milner,  20  Ga.  563 ;  Merritt  v.  Harris,  102  Mass.  328.  See  Fonda  v.  Sage, 
46  Barb.  122 ;  Van  Kensselaer  v.  Ball,  19  N.  Y.  103 ;  Cross  v.  Carson,  8 
Blackf.  138 ;  44  Am.  Dec.  742 ;  Nicoll  v.  New  York  &  Erie  R.  R.  Co.  12 
N.  Y.  121 ;  Southard  v.  Central  R.  R.  Co.  2  Dutch.  13 ;  Dewey  v.  Williams, 
40  N.  H.  222;  77  Am.  Dec.  708;  People  v.  Brown,  1  Caines,  416;  United 
States  V.  Repentigny,  5  WaU.  267 ;  Cross  v.  Carson,  8  Blackf.  138 ;  44  Am. 
Dec.  742. 
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of  the  grautor  for  breach  of  the  condition  must  be  a«!serted  so  as 
to  restore  the  estate  depends  upon  the  character  of  the  grant. 
If  it  be  a  private  grant,  that  right  must  be  asserted  by  entry  or 
its  equivalent.  If  a  grant  be  a  public  one,  it  must  be  asserted 
by  judicial  proceedings  authorized  by  law,  the  equivalent  of  an 
inquest  of  office  at  common  law,  finding  the  fact  of  forfeiture 
and  adjudging  the  restoration  of  the  estate  on  that  ground,  or 
there  must  be  some  legislative  assertion  of  ownership  of  the 
property  for  breach  of  the  condition,  such  as  an  act  directing  the 
possession  and  appro])riation  of  the  property,  or  that  it  be  offered 
for  sale  or  settlement."^  In  the  case  of  a  private  grant,  the 
heirs  of  the  grantor  are  entitled,  as  well  as  the  grantor  himself, 
to  take  advantage  of  a  breach  of  the  condition.^  Land  was  con- 
veyed by  husband  and  wife  to  a  person  on  condition  that  the 
latter  should  maintain  the  grantors  during  their  lives,  and  in  case 
of  a  failure  to  comply  with  the  condition,  the  land  should  revert. 
Subsequently  the  husband  secured  a  divorce  from  his  wife,  and  the 
grantee  declined  to  maintain  her  except  in  her  former  husband's 
house.  It  was  held  that  while  the  husband  only  could  enforce 
a  forfeiture,  yet  the  wife  could  enforce  her  claim  for  maintenance 
as  a  lien  on  the  land,  and  that  the  grantee  had  no  power  to  make 
the  condition  that  he  sought  to  impose.'  Where  there  has  been 
a  breach,  if  the  grantor  remains  in  possession,  and  has  not  waived 
the  forfeiture,  the  title  becomes  vested  in  him  again.'*  If  it  is 
stated  in  a  deed  that  it  is  made  upon  condition  that  the  grantee 
will  within  a  certain  time  from  the  date  of  the  conveyance  erect 
a  factory  upon  the  premises,  the  condition  is  annexed  to  the 
estate,  and  is  not  merely  the  personal  covenant  of  the  grantor.* 
Where  a  deed  contains  a  condition  for  the  support  of  the  grantor 
during  his  life,  and  does  not  stipulate  that  the  support  shall  be 
furnished  by  the  grantee  personally,  the  condition  may  be  per- 
formed by  some  other  person.^  When  the  grantor  is  entitled  to 
a  reversion  of  the  estate  for  condition  broken,  his  right  is  not 


>  Schulenberg  v.  Harriman,  21  Wall.  44,  63,  per  Mr.  Justice  Field. 
'  Jackson  v.  Topping,  1  Wend.  388 ;  Bowen  v.  Bowen,  18  Conn.  586. 

•  Copeland  v.  Copeland,  89  Ind.  29. 

•  Adams  v.  Ore  Knob  Copper  Co.  4  Hughes  C.  C.  589. 
'  Langley  v.  Chapin,  134  Mass.  82. 

•  Joslyn  V.  Parlin,  54  Vt.  670. 
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affected  by  the  fact  that  the  grantee  has  made  outlays.     The 
right  of  entry  is  a  legal  right.* 

§  970.  Conditions  subsequent  strictly  constrned. — Conditions 
subsequent,  having  the  effect  in  case  of  a  breach  to  defeat  estates 
already  vested,  are  not  favored  in  law,  and  hence  always  receive 
a  strict  construction.^  "A  deed  will  not  be  construed  to  create 
an  estate  on  condition,  unless  language  is  used  which  according 
to  the  rules  of  law,  ex  proprio  vigore,  imports  a  condition,  or  the 
intent  of  the  grantor  to  make  a  conditional  estate  is  othermse 
clearly  and  unequivocally  indicated."  "Conditions  are  not  to 
be  raised  readily  by  inference  or  argument."  ^  Where  a  deed  is 
made  upon  condition  that  the  grantee  shall  forever  keep  up  and 
maintain  a  fence  on  the  line  between  the  land  conveyed  and  the 
land  of  the  grantor,  a  neglect  to  keep  up  the  fence  after  the  death 
of  the  grantee  will  not  forfeit  the  land  .^  Or  in  other  words,  to  bind 
the  heirs  or  assigns  to  the  performance  of  a  condition  subsequent, 
the  condition  must  expressly  mention  them.^  Courts  are  inclined 
to  construe  clauses  in  a  deed  as  covenants  rather  than  as  con- 
ditions, when  the  language  employed  is  capable  of  being  con- 
strued as  a  covenant.*  Where  the  clause  is  a  covenant,  the  legal 
responsibility  for  its  violation  is  a  Kability  to  respond  in  damages, 
while  a  breach  of  the  condition  forfeits  the  estate.^ 

»  Howell  V.  Jewett,  71  Me.  408. 

'  Hunt  V.  Beeson,  18  Ind.  380 ;  Page  v.  Palmer,  48  N.  H.  385 ;  Hoyt  v. 
Kimball,  49  N.  H.  322 ;  Wilson  v.  Gait,  18  111.  431 ;  Laberee  v.  Carleton,  53 
Me.  213 ;  Thompson  v.  Thompson,  9  Ind.  323 ;  68  Am.  Dec,  638 ;  Ludlow 
V.  N.  Y.  &  Harlem  R.  R.  Co.  12  Barb.  440  ;  Taylor  v.  Sutton,  15  Ga,  103 ;  60 
Am.  Dec.  682 ;  Weir  v.  Simmons,  55  Wis.  637 ;  Merrifield  v.  Cobleigh,  4 
Cush.  178 ;  Southard  v.  Central  R.  R.  26  N.  J.  L.  13.  And  see  Board  etc. 
V.  Trustees  etc.  63  111.  204 ;  McKelway  v.  Seymour,  29  N.  J.  L.  322 ;  Brad- 
street  V.  Clark,  21  Pick.  389;  Voris  v.  Renshaw,  49  111,  432;  Gladberry  v. 
Sheppard,  27  Miss.  203 ;  Martin  v.  Ballon,  13  Barb.  119 ;  McWilliams  v. 
Nisly,  2  Serg.  &  R.  513 ;  7  Am.  Dec.  654 ;  Crane  v.  Hyde  Park,  135  Mass. 
147. 

'  Rawson  v.  Inhabitants  of  School  District  etc.  7  Allen,  125, 127. 

*  Emerson  v.  Simpson,  43  N.  H.  475. 

*  Page  V.  Palmer,  48  N.  H.  385. 

8  Hoyt  V.  Kimball,  49  N.  H.  322 ;  Thornton  v.  TrammeU,  39  Ga.  202 ; 
Packard  v.  Ames,  16  Gray,  327. 

T  Woodruff  V.  Water  Power  Co.  10  N.  J.  Eq.  (2  Stockt.  Ch.)  489.  And 
Bee  Sharon  Iron  Co.  v.  Erie,  41  Pa.  St.  341 ;  Houston  v.  Spruance,  4  Har. 
(Del.)  117 ;  McCuUough  v.  Cox,  6  Barb.  386 ;  Underbill  v.  Saratoga  R.  R. 
20  Barb.  455. 

n.  Deeds.— 18. 
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§  971.  Some  instances  of  construction.  —  A  deed  conveying  a 
fee-simple  title  to  a  tract  of  laud  contained  the  clause:  "It 
being  expressly  understood  by  the  parties  that  the  said  tract  or 
parcel  of  land  is  not  to  be  put  to  any  other  use  than  that  of  a 
depot  square,  and  that  no  business  or  improvements  are  to  be 
put  on  the  said  tract,  but  that  which  is  immediately  connected 
with  the  "Western  and  Atlantic  Railroad,"  This  clause  was 
construed  to  be  a  covenant  and  not  a  condition,  the  remedy  for  a 
breach  of  which  was  an  action  for  damages.*  A  distinction  is  also 
to  be  noticed  between  a  condition  and  a  remainder.  By  a  con- 
dition an  estate  is  defeated  before  its  natural  termination.  A 
remainder,  however,  takes  effect  only  on  the  termination  of  a 
preceding  estate.^  A  deed  of  land  to  a  church  without  designat- 
ing any  use  or  condition  transfers  a  fee-simple.  The  title  does 
not  become  divested  when  the  property  conveyed  is  no  longer 
used  for  religious  purposes.^  A  condition  subsequent  arises 
from  the  use  of  the  words  "  shall  indemnify  and  save  harmless."  * 
Words  used  in  a  deed  will  not  be  construed  into  a  conditioa 
subsequent  when  this  is  not  the  intention  of  the  parties,  nor 

1  Thornton  v.  Trammell,  39  Ga.  202.  Brown,  C.  J.,  dissented,  but 
Warner,  J.,  in  delivering  the  opinion  of  the  court,  said :  "  The  conveyance 
itself  is  an  unqualified  grant  of  the  land  to  the  grantee.  The  words  of  the 
grantor  in  conveying  the  land  to  the  grantee  impose  no  conditions  upon 
the  latter  which  would  be  compulsory  on  him  to  do  any  act  whatever. 
Independent  of  the  understanding  or  covenant  of  the  parties,  as  expressed 
in  the  deed,  there  is  nothing  in  this  conveyance  to  distinguish  it  from  any 
other  deed  of  bargain  and  sale,  conveying  an  absolute  fee-simple  estate  in 
a  tract  of  land.  There  being  no  condition  expressed  m  the  grant  of  the  land 
to  the  grantee,  by  the  grantor,  of  course  there  can  be  no  forfeiture  of  the 
grantee's  estate  therein  for  condition  broken.  If  the  covenant  of  the  grantee 
has  been  broken,  the  plaintiffs  have  an  adequate  remedy  by  an  action 
thereon  to  recover  damages."  For  cases  in  which  clauses  containing  con- 
ditions have  been  construed,  see  Rainey  v.  Chambers,  56  Tex.  17 ;  Owsley 
V.  Owsley,  78  Ky.  257;  Taylor  v.  Binford,  37  Ohio,  262;  Neimeyer  v. 
Knight,  98  111.  222;  Barrie  v.  Smith,  47  Mich.  130;  Poitevent  v.  Hancock 
County  Supervisors,  58  Miss.  110;  Risley  v.  McNiece,  71  Ind.  434;  Drew 
V.  Baldwin,  48  Wis.  529;  Randall  v.  Marble,  69  Me.  310  ;  King  v.  Malone, 
31  Gratt.  514;  Swoll  v.  Oliver,  61  Ga.  248. 

'  Sterns  v.  Godfrey,  16  Me.  158. 

s  Cook  V.  Leggett,  88  Ind.  211.  See  generally  Crano  v.  Hyde  Park,  135 
Mass.  147 ;  Erwin  v.  Hurd,  13  Abb.  N.  C.  91 ;  Methodist  Episcopal  Church 
V.  Old  Columbia  Public  Ground  Co.  103  Pa.  St.  608 ;  Brown  v.  Caldwell,  23 
W.  Va.  187  ;  48  Am.  Rep.  376 ;  Mills  v.  Evansville  Seminary,  58  Wis.  135 ; 
Jeffersonville  etc.  R.  R.  Co.  v.  Barbour,  89  Ind.  375. 

*  Michigan  State  Bank  v.  Hastings,  1  Doug.  225 ;  41  Am.  Dec.  549. 
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when  they  can  receive  any  other  reasonable  construction.^  A 
condition  subsequent  is  created  by  the  use  of  the  words  "pro- 
vided, always,  and  this  deed  is  upon  the  express  condition,"  that 
the  grantee  shall  maintain  a  specified  system  of  drainage.^ 

§  972.  Time  for  performance  of  condition. — Where  no  limita- 
tion is  prescribed  within  which  a  condition  must  be  performed, 
it  is  said  that  the  grantee  has  his  whole  lifetime  in  which  to  per- 
form it.^  But  where  a  prompt  performance  of  the  condition  is 
essential  to  give  the  grantor  the  entire  benefit  which  it  was 
expected  he  would  obtain,  or  where  the  immediate  performance 
of  the  condition  was  the  consideration  inducing  the  grantor  to 
enter  into  the  agreement,  the  grantee  must  perform  the  con- 
dition within  a  reasonable  time,  and  has  not  his  whole  lifetime 
for  its  performance.^  Thus,  where  a  deed  is  made  on  condition 
that  the  grantee  shall  build  a  dwelling-house  on  the  land  conveyed, 
and  allow  the  grantor  and  his  wife  to  reside  there  during  their 
joint  lives,  the  condition  must  be  performed  within  a  reasonable 
time.^ 

§  975.  Clear  proof  of  forfeiture. — A  condition  cannot  be 
extended  beyond  its  terms,  and  a  party  who  insists  upon  a  for- 
feiture of  an  estate  for  a  breach  of  a  condition,  must  bring  him- 
self clearly  within  the  terms  of  the  condition.*  Where  a  deed 
contained  a  condition  that  the  grantee  should  not  convey  the 
property  except  by  lease  for  a  term  of  years  prior  to  a  day  named 
in  the  deed,  and  the  grantee  subsequently  and  within  the  period 
limited  in  the  deed  executed  a  lease  of  the  land  conveyed  for 
ninety-nine  years,  and  also  at  the  same  time  made  and  delivered 
to  the  lessee  a  bond  for  an  absolute  deed,  conveying  the  fee  after 
the  expiration  of  the  limitation,  and  received  from  the  purchaser 
the  purchase  price  agreed  upon,  these  acts  of  the  grantee,  it  was 


'  Wier  V.  Simmons,  55  Wis.  637. 

'  Hammond  v.  Port  Royal  &  Augusta  Ry.  Co.  15  S.  C.  10, 
»  See  Hamilton  v.  Elliott,  5  Serg.  &  R.  383. 

*  Hamilton  v.  Elliott,  5  Serg.  &  R.  375,  383.    See  Hayden  v.  Stoughton, 
6  Pick.  52S :  Ross  v.  Tremain,  2  Met.  495. 
6  Hamilton  v.  Elliott,  5  Serg.  &  R.  375. 
«  Voris  V.  Renshaw,  49  lU.  425. 
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held,  were  not  prohibited  by  the  condition,  and  consequently  no 
forfeiture  of  the  estate  resulted.* 

§  974.  Distinction  between  conditions  and  limitations. — A 
limitation  determines  an  estate  upon  the  happening  of  the  event 
itself,  without  the  necessity  of  doing  any  act  to  regain  the 
estate.^  "The  distinction  between  an  estate  upon  condition, 
and  the  limitation  by  which  an  estate  is  determined  upon  the 
happening  of  some  event,  is,  that  in  the  latter  case  the  estate 
reverts  to  the  grantor,  or  passes  to  the  person  to  whom  it  is 
granted  by  limitation  over,  upon  the  mere  happening  of  the 
event  upon  which  it  is  limited,  without  any  entry  or  other  act ; 
while  in  the  former,  the  reservation  can  only  be  made  to  the 
grantor  or  his  heirs,  and  an  entry  upon  breach  of  the  condition 
is  requisite  to  revest  the  estate.  The  provision  for  re-entry  is 
therefore  the  distinctive  characteristic  of  an  estate  upon  con- 
dition ;  and  when  it  is  found  that  by  any  form  of  expression  the 
grantor  has  reserved  the  right,  upon  the  happening  of  any  event, 
to  re-enter,  and  thereby  revest  in  himself  his  former  estate,  it 
may  be  construed  as  such."'     Where  a  condition  subsequent  is 

1  Voris  V.  Renshaw,  49  111.  425.  Mr.  Justice  Walker  said,  in  delivering 
the  opinion  of  the  court:  "When  we  apply,  then,  the  strictest  mles  of 
law  in  the  language  of  the  books,  neither  the  bond  nor  the  lease  was  a  con- 
veyance of  the  property.  In  a  legal  sense,  a  bond  does  not  convey  any 
title.  It  is  but  an  obligation  to  convey  at  a  future  time.  It  is  in  no  sense 
a  conveyance,  and  we  have  seen  that  where  a  party  is  insisting  upon  the 
forfeiture  of  an  estate,  under  a  condition  of  his  own  creation,  he  must  bring 
himself  clearly  within  the  terms  of  the  condition.  We  have  no  right  to 
extend  the  condition  beyond  its  terms.  We  cannot  say  that  an  act  not 
embraced  within  the  language  is  within  the  spirit  of  the  condition,  and 
will  be  substituted  for  the  act  prohibited  by  the  terms  of  the  condition. 
To  do  so  would  be  to  give  a  libei'al  instead  of  the  strictest  legal  construction. 
To  say  that  while  the  condition  only  imposed  a  forfeiture  by  an  attempt  to 
convey  the  property  within  the  limited  period,  by  an  instrument  capable 
of  conveying  it,  yet  it  was  forfeited  by  executing  an  instrument  that  does 
not  convey,  and  all  know  does  not  have  that  effect,  would  be  to  give  a 
liberal  and  not  a  strict  construction." 

»  Guild  V.  Richards,  16  Gray,  309 ;  Osgood  v.  Abbott,  58  Me.  73 ;  South- 
ard V.  Central  R.  R.  26  N.  J.  L.  1.  And  see  Miller  v,  Levi,  44  N.  Y.  489; 
Henderson  v.  Hunter,  59  Pa.  St.  340;  People  of  Vermont  v.  Society,  2 
Paine,  545 ;  Wheeler  v.  Walker,  2  Conn.  196  ;  7  Am.  Dec.  264. 

»  Attorney-General  v.  Merrimack  Manufacturing  Co.  14  Gray,  586,  612, 
per  Hoar,  J.  In  the  case  from  which  this  quotation  is  taken  a  deed  of  a 
church  lot,  with  the  church  and  the  parsonage  or  minister's  house  stand- 
ing thereon,  was  made  "  in  consideration  of  one  dollar,  and  for  the  pur- 
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followed  by  a  limitation  over  in  case  of  a  breach  of  the  condition, 
it  becomes  a  conditional  limitation.^  No  one  but  a  grantor  or 
his  heirs  can  take  advantage  of  a  breach  of  a  condition.  But 
a  stranger  may  take  advantage  of  a  limitation.^  Land  was  con- 
veyed to  a  railroad  company,  to  be  occupied  by  them  for  the  use 
of  a  depot  for  passengers  and  freight  and  other  necessary  build- 
ings for  the  accommodation  of  the  company,  and  also  for  the 
erection  of  "a  house  for  the  temporary  reception  (other  than  a 
public  house),  for  the  accommodation,  victualing,  dnd  lodging 
of  passengers  and  others,"  and  with  the  proviso  that  if  the  build- 
ings should  be  used  for  other  purposes,  or  if  the  grantees  should 
use  .any  other  building  within  one  mile  of  the  premises  for  the 
purposes  mentioned  in  the  deed,  or  should  use  the  premises  for 
an  inn  or  tavern,  the  grantees  should  forfeit  their  estate.  It  was 
held  that  a  transfer  of  the  property  by  the  grantees  to  another 
corporation  under  legislative  sanction,  and  the  selling  of  refresh- 
ments and  occasionally  lodging  persons  in  the  depot  buildings  by 
a  person  in  the  employ  of  the  company,  did  not  constitute  a 
breach  of  the  condition.^  If  a  piece  of  land  is  conveyed  to  a  sou 
by  his  parents,  on  the  former's  agreement  that  he  shall  not,  with- 
out his  father's  consent,  make  any  changes  in  the  property,  or 
contract  any  debt  that  might  involve  it,  and  that  after  his  father's 
death  he  will  divide  it  with  the  rest  of  the  property  among 
the  father's  other  children,  and  the  son,  without  consideration, 
causes  the  land  to  be  conveyed  to  his  wife,  who  has  "  knowledge 
of  the  agreement,"  the  transaction  is  in  fact  a  deed  upon  con- 
dition subsequent,  and  the  son's  estate,  on  account  of  the  breach 

pose  of  supporting  divine  worship,"  habendum  "so  long  as  they  shall  use 
or  permit  the  same  to  be  used,  and  appropriated  to  divine  worship,  and 
for  a  residence  of  the  minister  of  the  gospel,  and  no  longer,  these  being  the 
whole  object  and  intent  of  the  parties  in  this  conveyance ; "  and  the  deed 
reserved  a  right  of  re-entry  to  the  grantors,  upon  failure  to  comply  with 
the  "  object  and  intentions  of  the  parties  hereto,  as  above  expressed."  The 
court  held  that  the  estate  created  was  not  a  conditional  limitation,  but  an 
estate  upon  condition,  which  became  absolute  by  a  subsequent  release  from 
the  grantors. 

'  Steams  v.  Godfrey,  16  Me.  158.  And  see,  also,  relating  to  this  subject, 
Fifty  Associates  v.  Rowland,  11  Met.  99 ;  Proprietors  etc.  v.  Grant,  3  Gray, 
142. 

2  People  of  Vermont  v.  Society  etc.  2  Paine,  545 ;  Southard  v.  Central 
R.  R.  26  N.  J.  X..  1.    And  see  Owen  v.  Field,  102  Mass.  90: 

*  Southard  v.  Central  R.  R.  Co.  26  N.  J.  L.  (2  Dutch.)  1. 
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of  the  condition,  becomes  forfeited.*  So,  where  a  conveyance  is 
made  by  parents  to  a  son  on  the  condition  that  he  should  sup- 
port them,  it  may,  upon  proof  of  the  breach  of  the  condition,  be 
rescinded  by  a  court  of  equity.^ 

§  975.  Appraisement  of  improvements. — The  fact  that  the 
grantor  is  compelled  to  pay  for  the  improvements  erected  upon 
the  laud,  does  not  affect  the  question  of  whether  a  clause  in  a 
deed  is  to  be  considered  a  condition  or  a  conditional  limitation. 
"  No  matter  how  many  events  the  forfeiture  depends  upon,  nor 
how  mauy  individuals  must  act  in  producing  them,  when  all  these 
events  concur  and  co-exist,  the  forfeiture  is  effected  as  completely 
as  if  it  depended  upon  the  occurrence  of  a  single  event,  and  the 
action  or  omission  of  a  single  individual."  '  A  deed  conveying 
a  piece  of  land  as  a  site  for  a  school-house  contained  the  provis- 
ion: "The  conditions  of  this  deed  are  such  that  whenever  the 
within  named  premises  shall  be  converted  to  any  other  use  than 
those  named  within,  and  the  within  grantees  shall  knowingly 
persist  in  the  use  thereof  for  any  purpose  whatever,  except  such 
as  are  described  in  said  within  deed,  the  said  grantees  forfeit  the 
right  herein  conveyed  to  the  within  described  premises,"  upon 
the  grantor  paying  to  them  the  appraised  value  of  such  buildings 
as  may  be  erected  on  the  laud.  The  court  held  that  this  pro- 
vision was  not  a  limitation  but  a  condition  subsequent,  and  that 
the  grantee's  estate  would  remain  unaffected  until  an  entry  by 
the  grantor  or  his  heirs,  after  a  breach  of  the  condition,  and  that 
the  provision  for  the  payment  of  the  appraised  value  of  the 
buildings  did  not  dispense  with  the  necessity  of  entering  for  a 
breach.^ 

§  976.  Parol  condition. — Aside  from  the  question  of  a  refor- 
mation of  a  deed  iu  cases  where  clauses  have  been  omitted  by 
mistake,  it  is  certain  that  in  an  action  to  recover  property  con- 
veyed by  deed  on  the  ground  that  a  condition  on  which  it  was 
made  has  not  been  performed,  the  deed  must  speak  for  itself,  and 
a  condition  cannot  be  engrafted  upon  a  deed  absolute  in  form  by 

1  Wilson  V.  Wilson,  86  Ind.  472. 

»  Blake  v.  Blake,  56  Wis»  392 ;  Belong  v.  Belong,  56  Wis.  514. 

»  Warner  v.  Bennett,  31  Conn.  468,  476. 

*  Warner  v.  Bennett,  31  Conn.  468. 
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parol  evidence.^  The  engrafting  of  a  contemporaneous  condition 
on  a  deed  will  in  a  proper  action  be  allowed  only  on  clear  evidence 
of  fraud,  accident,  or  mistake.'^ 

§  977.  Effect  of  restriction.  —  The  property  conveyed  may  be 
restricted  to  certain  uses.  A  deed  conveyed  land  by  metes  and 
bounds,  and  at  the  close  of  the  description  contained  a  clause 
"  conditioned "  that  no  building  or  erection  is  ever  to  be  made 
on  the  land  corwT^eyed,  except  a  dwelling-house  and  outbuild- 
ings for  the  same,  or  such  other  buildings  as  would  not  aifect 
the  privileges  of  the  grantor  to  a  greater  degree  than  would  the 
erection  of  such  dwelling-house  and  outbuildings,  and  conditioned 
also  that  no  building  more  than  a  certain  distance  beyond  the 
line  of  the  grantor's  house  should  ever  be  erected.  The  clause 
containing  these  restrictions  was  held  to  constitute  neither  a 
condition  precedent  or  subsequent,  nor  a  covenant  that  the 
grantee  would  abide  by  its  terms,  but  that  it  was  a  part  of  the 
description  of  the  estate  conveyed,  and  showed  what  rights 
passed  to  the  grantee  and  what  were  retained  by  the  grantor, 
and  that  subsequent  purchasers  from  the  grantee  could  not  erect 
the  prohibited  buildings.^ 

§  978.  Deed  in  consideration  of  certain  agreements. — The 
courts  will  not  construe  an  estate  to  be  upon  condition  if  the 
language  of  the  deed  will  admit  of  any  other  reasonable  inter- 
pretation. Thus,  a  deed  made  in  consideration  of  a  sum  of 
money,  and  the  performance  of  certain  agreements  contained  in 
an  indenture  annexed  to  the  deed,  providing  for  the  support  of 
the  grantor  and  his  wife,  is  not  a  deed  upon  condition  subsequent.'* 
Nor  does  a  deed  to  a  town  of  laud  which  has  been  used  as  a 
buryiug-place,  "for  a  burying-place  forever,"  in  consideration 
of  love  and  alFection,  and  other  valuable  considerations,  convey 
an  estate  upon  a  condition  subsequent.^     But  where. a  parcel  of 

^  Marshal  County  High  School  Co.  v.  Iowa  Evangelical  Synod,  28  Iowa, 
360 ;  Galveston,  Harrisburg  etc.  Ry.  Co.  v.  Pfeuflfer,  56  Tex.  66. 

»  East  Line  &  Red  River  R.  R.  Co.  v.  Garrett,  52  Tex.  133. 

»  Fuller  V.  Arms,  45  Vt.  400. 

*  Ayer  v.  Emery,  14  Allen,  67. 

^  Rawson  v.  Inhabitants  of  School  District  etc.  7  Allen,  125.  And  see 
Hunt  V.  Beeson,  18  Ind.  380.  In  the  former  case,  Mr.  Chief  Justice  Bige- 
low,  in  delivering  the  opinion  of  the  court,  said :  "  We  believe  there  is  no 
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land  is  dedicated  by  the  original  proprietors  of  a  town  for  a 
public  square,  the  municipal  authorities  cannot  sell  the  land,  or 


authoritative  sanction  for  the  doctrine  that  a  deed  is  to  be  construed  as  a 
grant  on  a  condition  subsequent,  solely  for  the  reason  that  it  contains  a 
clause  declaring  the  purpose  for  which  it  is  intended  the  granted  premises 
shall  be  used,  where  such  purpose  will  not  enure  specially  to  the  benefit 
of  tho  gi-antor  and  his  assigns,  but  is  in  its  nature  general  and  public,  aud 
where  there  are  no  other  words  indicating  an  intent  that  the  grant  is  to  be 
void  if  the  declared  purpose  is  not  fulfilled.  If  it  be.  .asked  whether  the 
law  will  give  any  force  to  the  words  in  a  deed  which  declare  that  the  grant 
is  made  for  a  specific  purpose,  or  to  accomplish  a  particular  object,  the 
answer  is,  that  they  may,  if  properly  expressed,  create  a  confidence  or 
trust,  or  amount  to  a  covenant  or  agreement  on  the  part  of  the  grantee. 
Thus,  it  is  said  in  the  Dulie  of  Norfolk's  Case,  Dyer,  138  6,  that  the  words 
ea  intcntionc  do  not  make  a  condition  but  a  confidence  and  trust.  See, 
also,  Parish  v.  Whitney,  3  Gray,  516  ;  and  Newell  v.  Hill,  2  Met.  180,  and 
cases  cited.  But  whether  this  be  so  or  not,  the  absence  of  any  right  or 
remedy  in  favor  of  the  grantor  under  such  a  grant  to  enforce  the  ajipropri- 
ation  of  land  to  the  specific  purpose  for  which  it  was  conveyed,  will  not 
of  itself  make  that  a  condition  which  is  not  so  framed  as  to  warrant  in  law 
that  interpretation.  An  estate  cannot  be  made  defeasible  on  a  condition 
subsequent,  by  construction  founded  on  an  argument  ab  inconvenienti 
only,  or  on  considerations  of  supposed  hardship  or  want  of  equity.  In 
the  light  of  these  principles  and  authorities,  we  cannot  interpret  the  words 
in  the  deed  of  the  demandant's  ancestor,  which  declare  that  the  premises 
were  conveyed  '  for  a  burying-place  forever,'  to  be  words  of  strict  condi- 
tion. Nor  can  we  gather  from  them  that  they  were  so  intended  by  the 
grantor.  The  grant  was  not  purely  voluntary.  It  was  only  partially  so. 
It  was  not  made  solely  in  consideration  of  the  love  and  aflection  which 
the  grantor  bore  towards  the  grantees,  but  also  '  for  divers  other  valuable 
considerations,  me  moving  hereunto.'  Previously  to  the  time  of  the 
grant,  the  premises  had  been  used  for  a  burial-place.  It  is  so  described 
in  the  deed.  Under  what  circumstances  this  had  been  done  does  not 
appear.  It  may  have  been  for  a  compensation.  We  cannot  now  know, 
therefore,  that  the  sole  cause  or  consideration  which  induced  the  grantor 
to  convey  the  estate  to  the  town  was,  that  it  sliould  be  used  for  tlie  spocifio 
purpose  designated  in  the  deed.  There  can  be  doubt  of  the  intent  of  the 
grantor  that  the  estate  should  always  be  used  and  appropriated  for  such 
purpose.  Tliis  intent  is  clearly  manifested  ;  but  we  search  in  vain  for  any 
words  which  indicate  an  intention  that  if  the  grantees  omitted  so  to  use 
them,  and  aotnally  devoted  them  to  another  i^urpose,  the  whole  estate 
should  thereupon  be  forfeited,  and  revert  to  the  heirs  of  the  grantor.  The 
words  in  the  deed  are  quite  as  consistent  with  an  intent  by  tlie  grantor  to 
repose  a  trust  and  confidence  in  the  inhabitants  of  the  town,  for  whom  he 
declared  his  affection  and  love,  that  they  would  always  fulfill  tlie  purpose 
for  which  the  grant  was  made,  so  long  as  it  was  reasonable  and  practicable 
so  to  do,  as  they  are  with  an  intent  to  impose  on  them  a  condition  which 
should  compel  them,  on  pain  of  forfeiture,  to  maintain  tlie  premises  as  a 
burial-place  for  all  time,  however  inconvenient  or  impracticable  it  might 
become  to  make  such  an  appropriation  of  them.    Language  so  equivocal 
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divert  it  to  purposes  inconsistent  with  those  for  which  it  was 
dedicated.  The  grantor  retains  such  an  interest  in  the  land  as 
will  enable  him  to  enjoin  the  diversion/  If  a  county  buys  land 
for  the  purpose  of  erecting  on  it  a  court-house  and  other  build- 
ings, and  the  deed  contains  a  clause  stating  that  the  land  is  sold 
for  that  purpose,  this  clause  does  not  operate  to  limit  or  restrain 
the  power  of  alienation  by  the  county  authorities  where  the  con- 
dition that  it  should  be  so  used  was  not  imposed  in  the  deed.^ 
But  a  deed  with  the  condition  that  the  grantor  is  "to  have  a 
good  living"  out  of  the  land  conveyed  during  his  life,  and  all 
other  necessary  exjDenses,  and  the  residue  is  to  remain  in  the 
hands  of  the  grantee,  "  that  is  to  say,  if  the  conditions  are  fully 
complied  with,"  otherwise  the  deed  is  to  become  "null  and  void 
and  of  no  effect,"  is  a  deed  on  condition,  and  the  estate  of  the 
grantee  in  case  of  default  is  subject  to  loss  by  a  re-entry.^  If  the 
consideration  for  a  deed  be  one  dollar,  and  the  execution  of  an 
agreement  to  give  to  the  grantor  during  his  life  a  certain  portion 
of  the  crop  produced  on  the  laud,  the  performance  of  this  agree- 
ment is  a  condition  subsequent.^  But  it  is  held  that  a  condition 
is  not  created  by  a  provision  in  a  deed  that  the  land  shall  be 
subject  to  the  maintenance  of  the  grantor.  The  effect  of  such 
an  agreement  is  merely  to  place  a  charge  upon  the  land  which 
may  be  enforced  in  equity.^  A  muncipal  corporation  acquiring 
title  to  land  on  condition,  is  subject  to  the  same  rules  as  a  private 
individual.  If  it  Acquires  land  on  condition  that  upon  it  within 
a  specified  time  it  shall  erect  a  building  suitable  for  municipal 

cannot  be  construed  as  a  condition  subsequent,  without  disregarding  that 
cardinal  principle  of  real  property  already  referred  to,  that  conditions 
subsequent  which  defeat  an  estate  are  not  to  be  favored  or  raised  by 
inference  or  implication." 

»  Warren  V.  Mayor  of  Lyons  City,  22Iowa,  351.  "Nothing  can  be  clearer," 
said  Wright,  J.,  "than  that  if  a  grant  is  made  for  a  specific,  limited,  and 
defined  purpose,  the  subject  of  the  grant  cannot  be  used  for  another,  and 
that  the  grantor  retains  still  such  an  interest  therein  as  entitles  him  in  a 
court  of  equity  to  insist  upon  the  execution  of  tlie  trust  as  originally 
declared  and  accepted  :  Williams  v.  First  Presbyterian  Society,  1  Ohio  St. 
478 ;  Barclay  v.  Howell's  Lessee,  6  Peters,  498 ;  Webb  v.  Moler,  8  Ohio,  548 ; 
Brown  v.  Manning,  6  Ohio,  298 ;  27  Am.  Dec.  255." 

'  Supervisors  Warren  Co.  v.  Patterson,  56  111.  111. 

»  Watters  v.  Bredin,  70  Pa.  St.  235. 

*  Leach  v.  Leach,  4  Ind.  628  ;  58  Am.  Dec.  642. 

'  Pownal  V.  Taylor,  10  Leigh,  172 ;  34  Am.  Dec.  725. 
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purposes,  it  must  for  a  failure  to  comply  with  the  condition 
allow  the  land  to  return  to  the  grantor.^ 

§  979.  Reservations  and  exceptions.  —  A  reservation  is  of 
some  new  thing  issuing  out  of  what  is  granted ;  an  exception  is 
a  withdrawal  from  the  operation  of  the  grant  of  some  part  of  the 
thing  itself.  Says  Chancellor  Kent :  "A  reservation  is  a  clause 
in  a  deed  whereby  the  grantor  reserves  some  new  thing  to  him- 
self issuing  out  of  the  thing  granted,  and  not  in  esse  before;  but 
an  exceptiou  is  always  a  part  of  the  thing  granted,  or  out  of  the 
general  words  and  description  in  the  grant.  It  is  repugnant  to 
the  deed  and  void,  if  the  exception  be  as  large  as  the  grant 
itself.  So  it  is  if  the  excepted  part  was  specifically  granted,  as 
if  a  person  grants  two  acres,  excepting  one  of  them.  The  excep- 
tion is  good  when  the  granting  part  of  the  deed  is  in  gen- 
eral terms,  as  in  the  grant  of  a  messuage  and  houses,  excepting 
the  barn  or  dove-house;  or  in  the  grant  of  a  piece  of  land, 
excepting  the  trees  or  woods ;  or  in  the  grant  of  a  manor,  except- 
ing a  close,  ex  verbo  generali  aliquid  ezcipitur.  If  the  exceptiou 
be  valid,  the  thing  excepted  remains  with  the  grantor,  with  the 
like  force  and  effect  as  if  no  grant  had  been  made."  ^     Petroleum 

1  Clark  V.  The  Inhabitants  of  the  Town  of  Brookfield,  81  Mo.  503.  And 
see  St.  Louis  v.  Wiggins'  Ferry  Co.  15  Mo.  App.  227. 

^  4  Kent  Com.  4G8,  and  cases  cited.  See,  also,  Whitaker  v.  Brovnn,  46  Pa. 
St.  197 ;  Craig  v.  Wells,  11  N.  Y.  315  ;  Cutler  v.  Tuffts,  3  Pick.  272 ;  Moulton 
V.  Trafton,  64  Me.  218 ;  Pynchon  v.  Stearns,  11  Met.  312  ;  45  Am.  Dee.  210 ; 
Marshall  v.  Trumbull,  28  Conn.  183  ;  73  Am.  Dec.  6G7 ;  Ashcroft  v.  Eastern 
R.  R.  Co.  120  Mass.  196 ;  State  v.  Wilson,  42  Me.  9 ;  Stackbridge  Iron  Co. 
V.  Hudson  Iron  Co.  107  Mass.  290 ;  Ives  v.  Van  Auken,  34  Barb.  566  ;  Munn 
V.  Worrall,  53  N.  Y.  44 ;  Brewer  v.  Hardy,  22  Pick.  376 ;  33  Am.  Dee.  747; 
Doe  V.  Lock,  4  Nev.  &  M.  807  ;  Winthrop  v.  Fairbanks,  41  Me.  311 ;  Bridger 
V.  Pierson,  1  Lans.  481 ;  Pettee  v.  Hawes,  13  Pick.  323  ;  Farnum  v.  Piatt,  8 
Pick.  339 ;  19  Am.  Dec.  330 ;  Leavitt  v.  Towle,  8  N.  H.  96 ;  Choate  v.  Burn- 
ham,  7  Pick.  274 ;  Hornbeck  v.  Westbrook,  9  Johns.  73 ;  McDaniel  v. 
Johns,  45  Miss.  G32;  Richardson  v.  Palmer,  38  N.  H.  212;  Rich  v.  Zeils- 
dorflf,  22  Wis.  541 ;  Barnes  v.  Burt,  38  Conn.  541 ;  Burr  v.  Dana,  22  Cal.  11 ; 
Blanc  V.  Bowman,  22  Cal.  23  ;  Dyer  v.  Sanford,  9  Met.  395  ;  43  Am.  Dec. 
399;  Thompson  v.  Gregory,  4  Johns.  81;  4  Am.  Dec.  255;  Jackson  v. 
McKenny,  3  Wend.  233 ;  20  Am.  Dec.  690 ;  Klaer  v.  Ridgway,  86  Pa.  St, 
529 ;  Wiley  v.  Sidorus,  41  Iowa,  224 ;  Sloan  v.  Lawrence  Furniture  Co.  29 
Ohio  St.  568;  Lafayette  &  Wildcat  Gravel  Road  Co.  v.  Vanclain,  92  Ind. 
153.  In  Dyer  v.  Sanford,  9  Met.  395,  43  Am.  Dec.  399,  Mr.  Chief  Justice 
Shaw,  in  delivering  the  opinion  of  the  court,  on  page  404,  says:  "As  a 
proper  reservation  or  exception,  we  think  the  principle  stated  is  correct— 
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is  not  included  under  a  reservation  of  all  minerals.^  A  reserva- 
tion is  to  be  construed  most  strongly  against  the  grantor.^  But 
reservations  are  to  be  construed  as  possessing  the  force  which  it  is 
evident  the  deed  meant  that  they  should  possess.*  A  reservation 
of  minerals  or  of  the  right  of  mining  must  always  respect  the 


that  it  must  be  something  out  of  the  estate  granted.  But  we  have  no 
doubt  that  by  apt  words,  even  in  a  deed-poll,  a  grantor  may  acquii-e  some 
right  in  the  estate  of  the  grantee.  It  is  not,  however,  strictly  by  way  of 
reservation,  but  by  way  of  condition  or  implied  covenant,  even  though 
the  term  '  reserving '  or  •  reservation '  is  used.  If  a  grant  is  made  to  A, 
reserving  the  performance  of  a  duty,  to  wit,  the  payment  of  a  sum  of 
money  to  a  third  person,  for  the  benefit  of  the  grantor,  an  acceptance  of 
the  grant  binds  A  to  the  payment  of  the  money  :  Goodwin  v.  Gilbert,  9 
Mass.  510.  So,  where  a  demise  is  made  to  A,  reserving  a  rent  in  money 
or  in  service,  it  is  not  strictly  a  reservation  out  of  the  demised  premises  ; 
but  the  acceptance  of  it  raises  an  implied  obligation  to  pay  the  money. 
So  we  think  a  grant  may  be  so  made  as  to  create  a  right  in  the  grantee's 
land  in  favor  of  the  grantor.  For  instance,  suppose  A  has  close  No.  2, 
lying  between  two  closes,  Nos.  1  and  3,  of  B  ;  and  A  grants  to  B  the  right 
to  lay  and  maintain  a  drain  from  close  No.  1  across  his  close,  No.  2,  thence 
to  be  continued  through  his  own  close.  No.  3,  to  its  outlet ;  and  A,  in  his 
grant  to  B,  should  reserve  the  right  to  enter  his  drain,  for  the  benefit  of 
his  intermediate  close,  with  the  right  and  privilege  of  having  the  waste 
water  therefrom  pass  off  freely  through  the  grantee's  close.  No.  3,  forever. 
In  effect  this,  if  accepted,  would  secure  to  the  grantor  a  right  in  the 
grantee's  land ;  but  we  think  it  would  inure  by  way  of  implied  grant  or 
covenant,  and  not  strictly  as  a  reservation.  It  results  from  the  plain  terms 
of  the  contract." 

In  Cutler  v.  Tufts,  3  Pick.  277,  it  is  said:  "An  exception,"  says  Lord 
Coke,  1  Inst.  47  a,  "is  ever  a  part  of  the  thing  granted,  and  of  a  thing  in 
ease,  as  an  acre  out  of  a  manor ;  that  is,  out  of  a  general  a  part  may  be 
excepted,  but  not  part  of  a  certainty,  as  out  of  twenty  acres,  one.  Now, 
in  the  case  before  us,  the  thing  granted  is  certain,  that  is,  a  moiety  of  a 
certain  tract  of  land ;  an  exception,  therefore,  of  one  half  of  this  moiety 
would  be  like  a  grant  of  twenty  acres  excepting  one.  It  is  not  a  reserva- 
tion, for  that  must  be  of  some  new  right  not  in  esse  before  the  grant,  as  of 
rent,  etc.,  or  perhaps  of  some  pre-existing  easement."  And  see  Corning 
V.  Troy  Iron  Co.  40  N.  Y.  209  ;  Pettree  v.  Hawes,  13  Pick.  323 ;  Richardson 
V.  Palmer,  38  N.  H.  212 ;  Hurd  v.  Curtis,  7  Met.  110 ;  Whitaker  v.  Brown, 
46  Pa.  St.  197 ;  Bridger  v.  Pierson,  45  N.  Y.  601 ;  Emerson  v.  Mooney,  50 
N.  H.  316;  Bowen  v.  Conner,  6  Cush.  132;  Fancy  v.  Scott,  2  Man.  &  R. 
335;  Dennis  v.  Wilson,  107  Mass.  591;  Greenleaf  v.  Birth,  6  Peters,  302; 
Barber  v.  Barber,  33  Conn.  335 ;  Sprague  v.  Snow,  4  Pick.  54;  Crosby  v. 
Montgomery,  38  Vt.  238. 

1  Dudham  v.  Kirkpatrick,  101  Pa.  St.  36 ;  47  Am.  Rep.  696. 

2  Klaer  v.  Ridgway,  86  Pa.  St.  529;  Wiley  v.  Sidorus,  41  Iowa,  224; 
Jackson  v.  Hudson^  3  Johns.  375 ;  3  Am.  Dec.  500 ;  Jackson  v.  Gardner,  8 
Johns.  394. 

8  Hall  V.  Ionia,  38  Mich.  493. 


§   980  CONDITIONS,    LIMITATIONS,   ETC.  284 

surface  rights  of  support.  The  surface  is  not  to  be  destroyed 
without  some  additional  authority.^  Where  land  is  conveyed 
to  trustees  to  be  used  as  a  grave-yard,  the  grantor  reserving 
"  the  right  and  privilege  to  and  for  the  said  grantor,  and  every 
member  of  his  family  or  their  ofispring,  to  mark  off  within  the 
boundaries  of  the  above  described  lot,  one  square  perch  of 
ground  in  any  locality  thereof  where  they  may  think  proper,  for 
their  own  and  separate  use  forever  for  the  burial  of  the  dead," 
the  privilege  reserved  is  personal  to  the  grantor  and  his  family. 
It  cannot  be  assigned  to  a  stranger.'^  A  reservation  must  be 
made  to  the  grantor.  But  it  is  considered  as  made  when 
by  it  he  secures  valuable  rights,  though  others  may  be  also 
benefited.^ 

^/P  Ht^O      ^  ^^^'    ^o^s^^^*^?  ^  reservation  as  an  exception. — The  terms 
*■  '      "exception"  and  "reservation"  are  often  used  indiscriminately, 

and  sometimes  in  a  deed  what  purports  to  be  a  reservation  has  the 
force  of  an  exception.'*  Mr.  Justice  Woodward,  after  reviewing 
some  authorities,  says :  "  Thus  it  appears  upon  sufficient  author- 
ity, that  words  of  reservation  may  operate  by  way  of  exception, 
and  to  have  any  effect,  must  do  so  when  the  subject  of  the  reser- 
vation is  not  something  newly  created,  as  a  rent  or  other  interest 
strictly  incorporeal,  but  is  a  thing  corporate  and  m  esse  when  the 
grant  is  made."^  For  instance,  an  owner  of  land  across  which  a 
way  had  been  laid  out  and  used  by  the  public  for  several  years 
conveyed  the  land,  "  reserving  to  the  public  the  use  of  the  way 
across  the  same  from  the  county  road  to  the  river."  This  clause 
was  considered  as  creating  an  exception,  and  as  applying  to  the 
way  then  in  existence.^  Where  a  grantor  conveys  land,  "  saving 
and  reserving,  nevertheless,  for  his  own  use  the  coal  contained  in 
the  said  piece  or  parcel  of  land,  together  with  free  ingress  and 
egress  by  wagon-road  to  haul  the  coal  therefrom  as  wanted,"  the 
clause  operates  as  an  exception,  and  the  grantor  retains  the  entire 

1  Erickson  v.  Michigan  Land  and  Iron  Co.  50  Mich.  604. 
'  Pearson  v.  Hartman,  100  Pa.  St.  84.    And  see  Wadsworth  v.  Smith,  11 
Me.  278 ;  26  Am.  Dec.  525. 

»  Gay  V.  Walker,  36  Me.  54 ;  58  Am.  Dec.  734. 

*  State  V.  Wilson,  42  Me.  9 ;  Whitaker  v.  Brown,  46  Pa.  St.  197. 

*  In  Whitaker  v.  Brown,  supra. 
«  State  V.  Wilson,  42  Me.  9. 
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and  perpetual  property  in  the  coal.^  A  clause  in  a  deed  convey- 
ing one  half  of  a  farm,  "excepting,  however,  the  reserve  of  the 
four  rows  of  apple  trees  on  the  north  side  of  the  orchard,  with  a 
suitable  pass-way  to>  and  from  the  same,  and  the  land  on  which 
they  stand,  also  so  much  of  the  second  growth  of  ash  timber 
as  I  shall  want  for  my  personal  use,"  creates  an  exception.^ 

§  981.  Reservation  by  tenants  in  common. — Where  one  of  two 
tenants  in  common  conveys  his  interest  to  a  stranger,  reserving  to 
himself  the  right  to  pass  and  repass  over  the  land  to  a  wood- 
house  upon  an  adjoining  lot  owned  by  him,  the  reservation,  irre- 
spective of  tlie  question  as  to  the  propriety  of  such  use,  is  void. 
It  is  an  attempt  to  create  a  several  limited  interest  in  land  held 
in  co-tenancy.'  If  a  tenant  in  common  convey  all  his  estate  in 
the  land  held  in  common,  a  reservation  in  such  deed  of  his 
interest  in  the  mines  upon  the  land  conveyed  is  void.^  Mr. 
Chief  Justice  Shaw,  after  speaking  of  the  rule  forbidding  one 
tenant  to  convey  a  tract  by  metes  and  bounds,  said  that  if  the 

1  Whitaker  v.  Brown,  46  Pa.  St.  197. 

'  Randall  v.  Randall,  69  Me.  338. 

»  Marshall  v.  Trumbull,  28  Conn.  183  ;  73  Am.  Dec.  667.  Said  Hinman, 
J.:  "Now  it  is  well  settled  that  one  tenant  in  common  can  neither  sell  nor 
encumber  any  part  of  the  estate  by  metes  and  bounds,  so  as  to  prevent 
such  a  diversion  or  distribution  as  would  give  the  other  tenants  in  common 
an  unencumbered  title  to  the  part  thus  sold  or  encumbered  :  Griswold  v. 
Johnson,  5  Corn.  363;  Porter  v.  Hill,  9  Mass.  34;  Merrill  v.  Berkshire,  11 
Pick.  269.  Deeds  and  other  conveyances  of  such  property  are  not  merely 
inoperative  against  the  rights  of  the  other  tenants  when  a  partition  is  made, 
but  they  are,  as  remarked  by  Judge  Hosmer,  undoubtedly  void,  and  the 
other  co-tenants  may  at  all  times  so  treat  them.  It  follows,  then,  that 
unless  this  reservation  or  exception  is  in  fact  a  reservation  of  a  right  in  the 
whole  pass-way,  that  is,  a  reservation  of  some  aliquot  portion  of  the  plaint- 
iff's interest  in  it,  it  must,  according  to  this  principle,  be  deemed  to  be 
void.  But  the  right  of  a  pass-way  in  or  through  a  piece  of  land  is  in  its 
veiy  nature  to  be  exercised  upon  a  specific  part  of  the  land,  and  it  is  impos- 
sible to  conceive  in  this  case  of  a  right  in  the  plaintiff  to  pass  to  and  from 
his  wood-house  without  interrupting  and  infringing  upon  the  rights  of  the 
proprietor,  who  might  have  that  portion  of  the  gangway  which  adjoins  the 
wood-house  aparted  and  set  to  him.  Thus  the  effect  of  the  attempted 
reservation  of  the  pass-way,  if  valid,  would  be  the  same  as  the  granting  or 
deeding  to  another  of  that  part  of  the  gangway  which  does  not  adjoin  the 
wood-house  by  metes  and  bounds,  and  retaining  the  other  portion,  with 
the  view  of  retaining  a  pass-way  to  it,  which  would  be  but  an  attempt  to 
make  partition  without  the  co-operation  of  the  other  co-tenants,  and  there- 
fore cannot  be  done." 

*  Adams  v.  The  Briggs  Iron  Co.  7  Cush.  361. 
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conveyance  in  question  could  avail  against  the  other  co-tenants, 
the  owners  of  the  remainder  of  the  whole  estate,  "with  all  its 
incidents  unimpaired,  with  all  its  ores  and  mines  unopened  and 
unsevered,  would  be  compellable  to  divide  the  soil  or  general 
estate  with  one  set  of  co-tenants,  and  the  mines  and  ores  with 
another  or  many  other  sets  of  co-tenants.  Such  a  result  would 
be  attended  with  all  the  mischief  and  inconvenience  arising  from 
the  act  of  a  co-tenant,  in  attemjitiug  to  conv^ey  his  undivided 
part  in  a  particular  parcel,  instead  of  an  aliquot  part  in  the  whole 
common  estate.  The  same  reasons  upon  which  it  is  held  that 
such  a  conveyance  is  void  against  co-tenants,  will  also  avoid  the 
act  of  a  part  owner  in  attempting  to  parcel  out  rights  in  their 
nature  indivisible,  in  definite  portions  of  the  inheritance,  as  the 
mines  to  one  and  the  general  estate  to  another."  ^ 

§  982.  Reservation  to  third  person. — A  stranger  to  a  deed  can- 
not take  title  by  reservation.^  "But  it  may  operate,  when  so 
intended  by  the  parties,  as  an  exception  from  the  thing  granted,  and 
as  notice  to  the  grantee  of  adverse  claims  as  to  the  thing  excepted 
or  '  reserved.' "  ^  While  a  reservation  strictly  such  is  ineffectual 
to  create  a  right  in  a  stranger,  it  may  still  have  effect.  Thus  in 
a  deed  with  covenants  for  quiet  enjoyment  occurred  the  clause: 
"  Reserving  always  a  right  of  way,  as  now  used,  on  the  west  side 
of  the  above  described  premises,  for  cattle  and  carriages,  from  the 
public  highway  to  the  piece  of  laud  now  owned  by"  a  certain 
person.  As  there  was  in  fact  a  right  of  way  existing,  this 
clause  was  construed  as  creating  an  exception  from  the  property 
conveyed.^ 

§  983.  Reservation  of  support  in  deed  to  trustees. — If  a  per- 
son conveys  all  his  property  to  a  trustee  to  be  applied  to  his 
support  and  maintenance  during  life,  and  upon  his  death  to  be 
divided  between  his  nephews  and  nieces,  and  the  children  of 
such  as  had  died,  the  instrument  is  a  deed  and  not  a  will.  It 
vests  in  them  an  interest  which  the  maker  cannot  recall.^     Such 

1  Adams  v.  Briggs  Iron  Co.  7  Cush.  361,  370. 

»  West  Point  Iron  Co.  v.  Reymert,  45  N.  Y.  703 ;  Littlefield  v.  Mott,  14 
R.  I.  2S8. 

'  West  Point  Iron  Co.  v.  Reymert,  45  N.  Y.  703,  per  Allen,  J. 

♦  Bridger  v.  Pierson,  45  N.  Y.  601. 

*  McGuire  v.  Bank  of  Mobile,  42  Ala.  589. 
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an  instrument  is  not  prevented  from  taking  effect  until  the 
maker's  death,  by  reason  of  a  reservation  for  his  support,  com- 
fort, and  maintenance  during  the  term  of  his  natural  life.  A 
reservation  of  this  character  is  limited  to  a  specified  purpose, 
and  does  not  give  the  instrument  that  ambulatory  quality 
pertaining  to  wills.^ 

§  984.    Reservation  of  plants  making  them  personal  property. 

— As  between  a  vendor  and  purchaser,  a  reservation  may  make 
plants  personal  property,  as  much  so  as  if  they  had  been  taken 
from  the  ground.  For  instance,  a  person  sold  his  interest  in 
land,  to  which  another  held  the  legal  title.  By  an  agreement 
in  writing  between  the  vendor  and  purchaser,  the  former  was 
allowed  a  specified  time  for  the  removal  of  some  wine  plants 
growing  upon  the  ground.  The  vendor  verbally  authorized  the 
holder  of  the  legal  title  to  convey  to  the  purchaser  on  the  pay- 
ment of  a  sum  of  money,  and  this  payment  having  been  made, 
the  holder  of  the  legal  title  at  the  purchaser's  request  conveyed 
the  land  to  the  latter's  wife.  There  was  no  clause  in  this  deed 
reserving  the  wine  plants,  but  the  court  held  that  the  written 
reservation  was  valid,  and  conferred  on  the  vendor  the  right  to 
remove  the  plants  within  the  time  given.  This  right  was  not 
affected  by  the  fact  that  the  deed  contained  no  reservation,  as  it 
was  not  executed  by  the  vendor,  nor  did  he  give  authority  for 
its  execution  without  the  reservation.^ 

§  985.  Right  of  way. — Two  parties  obtained  title  to  their 
respective  pieces  of  laud  from  the  same  grantor.  In  the  deed  by 
which  the  land  to  one  was  conveyed  was  the  clause:  "Said 
sixteen  feet  (east)  of  said  house  to  be  kept  open  as  far  back  as 
the  south  end  of  said  house."  The  other  by  reason  of  this 
reservation  claimed  a  right  of  way,  but  it  was  decided  that  as 
the  clause  was  applicable  to  other  matters,  such  as  obstructing 
light,  air,  or  the  view,  a  right  of  way  was  not  reserved.^  Nor 
would  evidence  be  admissible  for  the  purpose  of  aiding  in  the 
construction  of  the  deed  by  showing  that  for  more  than  twenty 

1  McGuire  v.  Bank  of  Mobile,  42  Ala.  589. 

'  Ring  V.  Billings,  51  111.  475. 

'  Wilder  v.  Wheeldon,  56  Vt.  344. 
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years  prior  to  the  acquisition  of  the  title  by  the  grantor  of  these 
two  parties,  that  the  way  had  been  used.^ 

§  986.  Maintenance  of  toll-house.  —  In  the  conveyance  of  a 
farm  a  strip  of  land  was  reserved  until  a  gravel  road  having  its 
only  toll-house  and  gate  there,  should  remove  its  place  of  collect- 
ing toll  from  the  land  conveyed.  Subsequently  the  company 
owning  the  toll-road  erected  a  second  toll-house  and  gate  at 
another  place.  It  collected  its  principal  tolls  at  this  place,  but 
still  maintained  a  toll-house  at  the  old  place,  at  which  only  a 
trifling  amount  was  collected.  The  court  held  in  a  suit  of  eject- 
ment by  a  subsequent  purchaser,  that  he  owned  the  strip  of  land 
and  was  entitled  to  its  possession.  "  Looking  to  the  substance 
and  not  to  the  mere  form, "  said  the  court,  "  the  event  contem- 
plated by  this  language  of  the  deed  had  occurred.  If  the  occupa- 
tion of  the  land  was  still  beneficial,  as  a  sort  of  outpost,  for  the 
purpose  of  securing  the  collection  of  a  greater  amount  of  tolls  at 
the  new  toll-house  than  would  pi'obably  be  collected  there  if  the 
old  one  were  abandoned,  this  was  not  the  purpose  for  which  the 
reservation  was  made  in  said  deed.  The  use  of  the  old  house  for 
other  beneficial  purposes  than  that  of  gathering  tolls  at  that  place, 
and  the  collection  of  a  merely  nominal  amount  of  toils  there,  while 
the  substantial  revenue  of  the  corporation  was  collected  at  another 
place,  amounted,  we  think,  to  a  change  of  the  place  of  collecting 
toll,  such  as  was  contemplated  by  said  deed."'^ 

§  987.  Unincorporated  town. — As  the  inhabitants  of  an  unin- 
corporated town  are  incapable  in  law  of  taking  an  estate  in  fee,  a 
proviso  in  a  deed  reserving  to  the  inhabitants  of  such  a  town  the 
right  to  cut  wood  on  the  lands  conveyed  w^hen  not  in  fence,  is 
void.  Even  if  operative,  the  right  would  inure  only  to  the 
inhabitants  of  the  town  living  at  the  time  of  the  grant,  as  no 
words  of  perpetuity  are  contained  in  the  proviso.' 

§  988.  Passage-way. — Where  a  deed  contained  the  clause, 
"  reserving,  however,  a  privilege  to  pass  and  repass  through  said 
lot  of  land  to  the  outer  cellar-way,  and  through  said  way  and 

»  Wilder  v.  Wheeldon,  56  Vt.  344. 

•  Lafayette  &  Wildcat  Gravel  R.  Co.  v.  Vanclain,  92  Ind.  153. 

•  Hombeck  v.  Westbrook,  9  Johns.  73. 
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cellar  where  it  may  do  the  least  damage,"  it  was  held  that  the 
grantor  by  this  reservation  retained  the  right  of  passage  through 
the  cellar,  even  when  there  was  no  particular  necessity  for  him 
to  be  there,  and  that  it  was  proper  to  show  that  he  had  used  the 
passage  through  the  cellar  in  a  certain  manner,  without  objection 
from  the  grantee,  in  order  to  determine  what  the  reservation 
intended.* 

§  989.  Construction  in  particniar  cases. — A  grantor  conveyed 
land  "excepting  and  reserving"  to  himself,  his  heirs  and  assigns, 
"  a  passage-way  four  feet  wide,  in,  through,  and  over  said  prem- 
ises," from  a  street  by  which  the  land  was  bounded  to  the 
grantor's  house  on  an  adjoining  piece  of  land,  and  the  way  was 
subsequently  located  by  the  parties  on  the  northerly  side  of  the 
land  conveyed.  The  grantee  dug  up  the  way  and  began  to 
build  upon  and  over  it.  It  was  held  that  he  had  the  right  to 
build  over  the  way,  if  he  placed  no  part  of  the  building  upon  it, 
and  left  it  of  a  reasonable  height,  and  that  the  grantor  was 
entitled  to  have  the  soil  of  the  way  restored  to  its  former  con- 
dition.^ Land  conveyed  by  deed  was  described  as  "all  that 
piece  or  parcel  of  land  described  as  follows,  to  wit,  being  the 
northeast  quarter  of  section  32,  except  forty  acres  in  the  south- 
east corner  of  said  section  32."  The  court  held  that  the  forty 
acres  excepted  did  not  pass  by  the  deed,  and  that  any  technical 
rule  of  the  common  law  inconsistent  with  this  decision,  was  not 
in  force  in  Minnesota.'  A  deed  which  reserves  a  road  of  a  cer- 
tain width  to  be  shut  at  each  end  by  a  bar  or  gate,  reserves  only 
a  right  of  way,  and  not  the  fee  of  the  land  reserved  for  a  road.'* 
Where  land  is  conveyed  to  a  railroad  corporation  by  a  deed  con- 
taining a  clause,  "  reserving  to  myself  the  right  of  passing  and 
repassing,  and  repairing  my  aqueduct  logs  forever,  through  a 
culvert  six  feet  wide,  and  rising  in  height  to  the  superstructure 
of  the  railroad,  to  be  built  and  kept  in  repair  by  said  company," 

*  Choate  v.  Bumham,  7  Pick.  274. 

«  Gerrish  v.  Shattuck,  132  Mass.  235. 

'  Babcock  v.  Latterner,  30  Minn.  417.  See  Jackson  v.  Vickory,  1  Wend. 
406 ;  19  Am.  Dec.  522. 

*  Kister  v.  Reeser,  98  Pa.  St.  1 ;  42  Am.  Rep.  608.  See,  also,  Hagan  v. 
Campbell,  8  Port.  9 ;  33  Am,  Dec.  267.  And  see  Brown  v.  Meady,  10  Me. 
391 ;  25  Am.  Dec.  248. 

II.  Deeds.— 19. 
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the  clause  is  construed  as  a  reservation  and  not  an  exception. 
The  grantor  has  by  it  an  estate  for  life  only.*  The  right  of 
wharfing  is  included  in  a  reservation  of  all  privileges  around  a 
lot  bounded  by  tide  water.^  A  reservation  in  the  form,  "  reserv- 
ing all  that  part  of  said  lot  which  is  now  used  and  occupied  by 
the  Iron  Mining  Co.  for  railroad  or  railway  purposes,"  is  suf- 
ficiently definite  and  certain,  where  a  portion  of  the  lot  was  so 
occupied  at  the  time  the  deed  was  executed.'  Where  A  con- 
veyed land  to  B,  "reserving  all  the  right  that  C  may  have  to 
fasten  a  dam  across  said  river  and  to  said  premises,  and  all 
rights  said  C  has  in  the  same,"  this  clause  was  held  to  create  an 
exception,  and  not  a  reservation;  a  covenant  of  seisin  in  A's 
deed  to  B  was  not  broken  by  reason  of  C's  interests.''  A  clause 
in  a  town  lot,  "  saving  and  excepting  the  water  privileges  of  a 
stream  known  as  Trout  Brook,  to  be  carried  through  the  said 
described  lot  as  aforesaid  in  a  race-way,"  does  not  confer  a  right 
of  carrying  the  waters  of  the  brook  across  the  lot  through  a  flume 
erected  upon  trestle-work  of  a  height  of  several  feet.  The  only 
right  conveyed  is  that  of  carrying  the  water  through  an  artificial 
canal  in  the  earth ;  the  erection  of  a  flume  may  be  restained  by 
injunction.^     A  stipulation  that  certain  timber  excepted   from 

1  Ashcroft  V.  Eastern  R.  R.  Co.  126  Mass.  196. 

»  Parker  v.  Rogers,  8  Or.  183. 

'  Reidinger  v.  Cleveland  Iron  Mining  Co.  39  Mich.  30.  And  see,  also, 
Johnson  v.  Ashland  Lumber  Co.  47  "Wis.  326.  In  Rockafeller  v.  Arling- 
ton, 91  111.  375,  an  owner  of  land  had  laid  out  a  block  and  subdivided  it 
into  lots,  placing  stones  at  the  comers  of  the  block.  He  sold  tvro  lots,  and 
after  the  purchaser  had  taken  possession  conveyed  the  whole  tract, 
"  excepting  five  lots  in  first  block,  and  second  lot  in  second  block,  south 
of  the  railroad  and  plank  road,  as  the  same  shall  be  hereafter  subdivided 
into  village  lots  by  the  grantee  or  his  assigns,  said  lots  having  been  here- 
tofore sold,"  by  the  grantor.  The  exception  in  the  deed  was  considered 
not  to  be  void  for  uncertainty,  and  the  deed  was  held  not  to  pass  the  title 
to  the  lots  previously  sold.  For  a  case  in  which  an  excepting  clause  was 
held  void  for  uncertainty,  see  Ditman  v.  Clybourn,  4  111.  App.  542. 

«  Stockwell  V.  Couillard,  129  Mass.  231. 

'  Wilder  v.  De  Cou,  26  Minn.  10.  A  clause,  "  reserving  a  pass-way  from 
the  road  aforesaid,  over  or  by  said  lot  to  the  barn  standing  on  the  adjoin- 
ing lot,  being  said  Mary's  (the  grantor's)  dwelling-house  lot,''  creates  a 
reservation  of  a  right  of  way  to  the  dwelling-house  lot  for  such  objects  as 
it  would  be  proper  to  use  a  way  to  the  barn  appurtenant  to  the  dwelling- 
house.  The  right  of  the  grantee  is  not  lost  by  the  destruction  of  the  barn, 
which  existed  on  the  lot  at  the  time  of  the  reservation  :  Bangs  v.  Parker, 
71  Me.  458. 
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the  operation  of  the  deed  should  be  removed  withiu  a  specified 
time,  does  not  render  the  exception  conditional  on  the  removal.* 
Where  a  grantor  in  a  deed  conveying  five  parcels  of  land  inserts 
the  clause,  "possession  to  be  given  the  said  grantee  of  the  house 
and  garden  above  specified  (the  first  parcel)  immediately,  and 
one  undivided  half  of  all  the  other  tracts  of  land  specified  above, 
reserving  the  buildings  now  occupied  by  myself  at  my  decease," 
he  intends  to  reserve  to  himself  only  the  buildings  mentioned, 
and  not  a  life  estate  in  the  undivided  half  of  the  four  parcels  of 
land.^  If  a  deed  reserves  "all  the  standing  wood  upon  a  lot, 
together  with  the  right  to  enter  and  remove  the  same  at  any 
time  withiu  three  years,"  and  there  is  nothing  in  any  other  part 
of  the  deed  to  indicate  that  the  term  "  standing  wood "  is  used 
in  a  limited  sense,  trees  suitable  for  timber  as  well  as  trees  suit- 
able for  fuel  will  be  included  in  the  reservation.^ 

»  Irons  V.  Webb,  41  N.  J.  L.  203.    See  Perkins  v.  Stockwell,  131  Mass.  529. 

*  Shannon  v.  Pratt,  131  Mass.  434. 

8  Strout  V.  Harper,  72  Me.  270.  For  other  cases  in  which  reservations 
and  exceptions  have  been  construed,  see  Getchell  v.  Whittemore,  72  Me. 
393 ;  Roberts  v.  Robertson,  «3  Vt.  690;  38  Am.  Rep.  710 ;  Knapp  v.  Wool- 
verton,  47  Mich.  292 ;  Alden's  Appeal,  93  Pa.  St.  182 ;  Kaelle  v.  Knecht,  99 
HI.  396 ;  Perkins  v.  Stockwell,  131  Mass.  529 ;  Williamson  v.  Tingling,  80 
Ind.  379 ;  Kuhn  v.  Farnsworth,  69  Me.  404 ;  Moses  v.  Eagle  etc.  Manuf.  Co. 
62  Ga.  455 ;  Hardwick  v.  Laderoot,  39  Mich.  419 ;  Hartley  v.  Crawford,  81 
*Pa.  St.  478 ;  Fisher  v.  Nelson,  8  Mo.  App.  90 ;  Lewis  v.  Loomis,  50  Wis. 
497;  Bridger  v.  Pierson,  1  Lans.  481;  Hawes  v.  Louisville,  5  Bush,  667; 
Cheney  v.  Pease,  99  Mass.  448;  Dean  v.  Colt,  99  Mass.  480;  Sargent  v. 
Hubbard,  102  Mass.  380 ;  Sparhawk  v.  Bagg,  16  Gray,  583 ;  Clark  v.  Cottrell, 
42  N.  Y.  527 ;  Woodcock  v.  Estey,  43  Yt.  515 ;  Farquharson  v.  McDonald, 
2  Heisk.  404 ;  McDaniel  v.  Johns,  45  Miss.  632 ;  Cook  v.  Wesner,  1  Cin.  249 ; 
Bourgeois  v.  Thibodaux,  23  La.  An.  19;  Cottle  v.  Young,  59  Me.  105; 
Emerson  v,  Mooney,  50  N.  H.  315;  Reformed  Church  v.  Sclioolcraft,  5 
Lans.  206 ;  Haynes  v.  Jackson,  59  Me.  386 ;  Arthur  v.  Case,  1  Paige,  447 ; 
Swick  V.  Sears,  1  Hill,  17;  Ten  Brock  v.  Livingston,  1  Johns.  357;  Leavitt 
V.  Towle,  8  N.  H.  96;  Rood  v.  Johnson,  26  Vt.  64;  Mixer  v.  Reed,  25  Vt. 
254 ;  Cathcart  v.  Chandler,  5  Strob.  19 ;  Hay  v.  Storrs,  Wright,  711 ;  Massey 
V.  Warren,  7  Jones  (N.  C.)  143 ;  Whitted  v.  Smith,  2  Jones  (N.  C.)  36 ; 
Champlain  <&  St.  Lawrence  R.  R.  Co.  v,  Valentine,  19  Barb.  484 ;  Allen  v. 
Scott,  21  Pick.  25 ;  22  Am.  Dec.  238 ;  Loomis  v.  Pingree,  43  Me.  299 ;  Louk 
V.  Woods,  15  111.  256  ;  Blossom  v.  Ferguson,  13  Wis.  75 ;  Cooney  v.  Hayes, 
40  Vt.  478 ;  Rich  v.  Zeilsdorf ,  22  Wis.  544 ;  Ballou  v.  Harris,  5  R.  I.  419 ; 
Knotts  V.  Hudrick,  12  Rich.  314 ;  Keeler  v.  Wood,  30  Vt.  242 ;  Patterson  v. 
Patterson,  1  Hayw.  (N.  C.)  163  ;  Hays  v.  Askew,  5  Jones  (N.  C.)  63 ;  City  of 
Cincinnati  v.  Newell,  7  Ohio  St.  37  ;  Shoofstall  v.  Powell,  1  Grant  Cas.  19  ; 
Cathcart  v.  Bowman,  5  Pa.  St,  317 ;  Sahl  v.  Wright,  6  Pa.  St.  433  ;  Johnson 
V.  Zink,  52  Barb.  396 ;  Rose  v.  Bunn,  21  N.  Y.  274 ;  Bartlett  v.  Judd,  21 
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§  990.  Restrictions  and  stipulations.  —  A  deed  like  any  other 
contract  may  contain  stipulations  and  restrictions  of  various 
kinds.  Courts  in  construing  them  will  endeavor  to  ascertain  the 
intention  of  the  parties,  and  will  give  effect  to  such  intention 
when  ascertained.  Where  a  railroad  company  acquired  by  a 
grant  from  the  city  the  right  and  privilege  of  using  four  distinct 
parts  of  certain  streets,  by  virtue  of  four  distinct  paragraphs  con- 
tained in  the  deed  —  in  the  last  paragraph,  immediately  following 
the  fourth  grant  occurring  the  limitation,  "said  right  and  privi- 
lege to  be  enjoyed  until "  a  specified  time,  the  restriction  was  con- 
sidered as  not  applying  to  the  three  grants  first  contained  in  the 
deed.^  Restrictions  inserted  in  a  deed  as  a  part  of  a  scheme  for 
a  plan  of  improvement,  are  not  to  be  deemed  conditions  in  the 
technical  sense,  although  spoken  of  as  conditions.  A  forfeiture 
does  not  arise  from  their  breach.'^  If  a  deed  contains  a  restriction 
that  no  building  shall  be  placed  upon  the  land  within  a  specified 
distance  of  a  street,  the  street  as  it  existed  at  the  time  of  the 
imposition  of  the  restriction,  and  not  as  subsequently  altered  by 
public  authority,  is  the  one  to  which  reference  is  considered  to 


N.  Y.  200 ;  78  Am.  Dec.  131 ;  Esty  v.  Currier,  98  Mass.  500 ;  Hodge  v. 
Boothby,  48  Me.  GS  ;  Hill  v.  Lord,  48  Me  83  ;  Adams  v.  Morse,  51  Me,  497 ; 
Earle  v.  Dawes,  3  Md.  Ch.  230 ;  Yeall  v.  Carpenter,  14  Gray,  126 ;  Cronin 
V.  Richardson,  8  Allen,  423  ;  McDowell  v.  Brown,  21  Mo.  57;  Carradine  v. 
Carradine,  33  Miss.  G98 ;  Ward  v.  Ward,  Mart.  (N.  C.)  28 ;  Evans  v.  Lab- 
addie,  10  Mo.  426 ;  StraLtou  v.  Gold,  40  Miss.  778 ;  Logan  v.  Caldwell,  23 
Mo.  373 ;  Webster  v.  Webster,  33  N.  H.  18 ;  66  Am.  Dec.  705 ;  Turner  v. 
Cool,  23  Ind.  56 ;  Thurston  v.  Masterson,  9  Dana,  228 ;  Howard  v.  Lincoln, 
12  Me.  122 ;  Tuttle  v.  Walker,  46  Me.  280 ;  Brown  v.  Meady,  10  Me.  (1  Fairf.) 
391 ;  25  Am.  Dec.  248 ;  Richardson  v.  York,  14  Me.  216 ;  Ballard  v.  Butler, 
30  Me.  94  ;  Farley  v.  Bryant,  32  Me.  474  ;  Moulton  v.  Faught,  41  Me.  29S ; 
Cromwell  v.  Selden,  3  N.  Y.  253  ;  Logan  v.  Caldwell,  23  Mo.  373  ;  Thomp- 
son V.  Gregory,  4  Johns.  81 ;  4  Am.  Dec.  255 ;  Jackson  v.  Lawrence,  11 
Johns.  191 ;  Coll)y  v.  Colby,  28  Vt.  10 ;  Muller  v.  Boggs,  25  Cal.  175  ; 
Humphrey  v.  Humphrey,  1  Day,  271 ;  Hart  v.  Conner,  25  Conn.  331 ; 
House  V.  Palmer,  9  Ga.  497  ;  Marshall  v.  Trumbull,  28  Conn,  183 ;  73  Am, 
Dec,  667;  Everett  v.  Dockery,  7  Jones  (N.  C.)  390;  Altman  v.  McBride,  4 
Strob.  208 ;  Hornback  v.  Westbrook,  9  Johns.  73 ;  Daniel  v.  Veal,  32  Ga. 
589;  French  v.  Carhart,  1  Comst.  (1  N.  Y.)  96 ;  Bowen  v.  Conner,  6  Cush. 
132;  Burden  v.  Stein,  27  Ala.  104;  62  Am.  Dec.  758;  Hurd  v.  Hurd,  64 
Iowa,  414 ;  King  v.  Bishop,  62  Miss.  553 ;  Perkins  v.  Aldrich,  77  Me,  96 ; 
Foster  v.  Foss,  77  Me.  279  ;  Varner  v.  Rice,  44  Ark,  236 ;  Dunn  v.  Sanford, 
51  Conn,  443 ;  Dennison  v.  Taylor,  15  Abb.  N.  C.  439. 

1  Quincy  v.  Chicago,  Burlington  etc.  R.  R.  Co.  94  111.  537. 

»  Ayling  v.  Kramer,  133  Mass.  12. 
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be  made.'  Where  a  deed  conveyed  land  bounded  on  one  side  by 
a  street  and  on  another  by  a  railroad,  and  contained  the  clause, 
"subject  to  the  condition  that  no  building  shall  ever  be  placed 
on  that  part  of  the  same  lying  within  twenty-five  feet  of  said 
street,  and  also  that  the  present  occupant  of  a  part  of  the  prem- 
ises near  said  railroad  for  a  lumber  yard  shall  be  allowed  the 
time  until  October  1st,  next,  to  remove  his  lumber  and  evacuate 
the  premises,  but  no  longer  without  the  consent  of  said  grantee," 
both  clauses  take  eiFect  only  by  way  of  restriction.  In  the 
absence  of  evidence  that  the  restriction  was  imposed  for  the 
benefit  of  other  laud,  it  is  construed  as  a  personal  covenant  merely 
with  the  grantor,^  If  a  deed  in  describing  the  lot  of  land  con- 
veyed refers  to  a  plan,  this  reference  does  not  import  a  stipula- 
tion by  the  grantor  against  subsequently  changing  the  plan  in 
any  respect,  in  parts  not  adjacent  to  the  land  conveyed.'  A 
restriction  forbidding  the  use  of  a  building  for  the  trade  of  a 
butcher,  or  for  any  "  nauseous  or  offensive  trade  whatsoever,"  or 
for  a  purpose  "  which  shall  tend  to  disturb  the  quiet  or  comfort 
of  the  neighborhood,"  does  not  prevent  the  use  of  the  building  for 
the  sale  of  groceries  and  provisions.^  But  where  a  deed  contains 
a  restriction  that  no  building  with  the  exception  of  a  dwelling- 
house  shall  be  erected  on  the  lot,  and  that  such  building  when 

^  Tobey  v.  Moore,  130  Mass.  448.  If  a  deed  contains  the  restriction  that 
the  front  wall  of  any  building  erected  on  the  lot  should  be  set  back  a  dis- 
tance of  twenty-two  feet  from  the  street,  with  the  proviso  that  "steps, 
windows,  porticos,  and  other  usual  projections  ai)purtenant  thereto  are  to 
be  allowed  in  said  reserved  space  of  twenty-two  feet,"  the  restriction  is 
violated  by  the  projection  of  the  whole  front  wall  except  less  than  two  feet 
at  each  end,  into  the  reserved  space,  into  the  form  of  a  bay  extending  up 
the  whole  height  of  the  house,  with  a  foundation,  roof,  and  windows.  This 
is  true  notwithstanding  such  projections  had  been  usual  in  the  city  for 
several  years,  and  that  the  grantor  subsequently  conveyed  lots  in  the  same 
locality  permitting  such  projections  :  Linzee  v.  Mixer,  101  Mass.  512. 

*  Skinner  v.  Shepard,  130  Mass.  180.  Where  a  deed  contained  a  restric- 
tion that  no  building  should  be  placed  upon  the  land  within  ten  feet  of  the 
street,  the  erection  of  a  brick  wall  six  feet  high,  with  a  coping  one  foot  in 
height  to  be  used  as  a  fence  or  wall  on  the  line  of  the  street,  does  not  violate 
this  restriction  :  Nowell  v.  Academy  of  Notre  Dame,  130  Mass.  209.  For  a 
case  in  which  certain  erections  were  held  to  be  a  violation  of  a  restriction, 
that  the  front  line  of  the  building  should  be  fifteen  feet  from  the  street, 
and  "that  no  dwelling-house  or  other  building  shall  be  erected  on  the  rear 
of  said  lot,"  see  Sanborn  v.  Rice,  129  Mass.  387. 

3  Coolidge  V.  Dexter,  129  Mass.  167. 

*  Tobey  v.  Moore,  130  Mass.  448. 
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erected  shall  not  be  used  for  the  purpose  of  carrying  on  any 
offensive  trade  or  calling,  the  erection  of  a  building  and  the 
occupation  of  the  lower  story  as  a  retail  grocery  constitute  a 
violation  of  the  restriction.  The  use  of  the  building  in  this 
manner  may  be  restrained  by  injunction.* 

§  991.  Removal  of  restriction. — Where  a  restriction  is  imposed 
for  a  certain  purpose,  and  the  object  for  which  the  restriction  was 
made  is  afterwards  abandoned,  the  land  may  become  free  from 
the  restriction.  Thus,  laud  lying  between  two  streets  in  a  city 
was  divided  up  by  the  corporation  owning  it  into  lots,  and  sold 
at  auction.  Among  the  terms  of  the  sale  was  the  provision  that 
"  between  the  lots  there  shall  be  a  railway  fourteen  feet  wide,  to 
be  for  the  common  benefit  of  all  the  lots  bounding  on  it,  to  be 
used  for  no  other  purpose  than  a  railway,  and  no  building  is  ever 
to  be  built  over  it."  By  the  deeds,  afterwards  executed,  the  fee 
to  the  middle  of  this  strip  of  land  was  conveyed,  with  the  ease- 
ments, and  subject  to  the  restrictions  named  in  the  terms  of  the 
sale.  On  this  strip  of  laud,  railway  tracks  were  afterwards  laid, 
but  subsequently  its  use  for  a  railway  ceased.  An  owner  of  one 
of  the  lots  commenced  a  suit  in  equity  more  than  twenty  years 
after  the  abandonment  of  the  land  for  railway  purposes,  to  com- 
pel the  removal  of  a  structure  on  the  land  of  the  defendant.  The 
court  held,  however,  that  as  to  the  strip  of  land  reserved  for  a 
railway,  the  defendant  might  use  his  land  in  any  way  he  desired. 
It  was  no  longer  subject  to  the  restriction  that  no  building  should 
be  erected  on  it.'^ 


»  Dorr  V.  Harrahan,  101  Mass.  531.  This  case  differs  from  Tobey  v. 
Moore,  130  Mass.  448,  in  that  the  grantee  was  restricted  from  erecting  any- 
thing but  a  dwelling-house.  See,  also,  Linzeo  r.  jNIixer,  101  Mass.  512.  For 
other  cases  in  which  restrictions  and  stipulations  have  been  construed,  see 
Higman  v.  Stewart,  38  Mich.  513  ;  Chapman  v.  Gordon,  29  Ga.  250  ;  Hicks 
V.  McGarry,  38  Mich.  G67 ;  Scott  v.  Ward,  13  Cal.  458 ;  Beals  v.  Case,  138 
Mass.  138;  Thompson's  Appeal,  101  Pa.  St.  225;  Barker  v.  Barrows,  138 
Mass.  578. 

*  Bangs  V.  Potter,  135  Mass.  245.  Said  Colburn,  J.,  in  delivering  the 
opinion  of  the  court:  "These  servitudes  and  easements  were  expressly 
limited  to  a  railway  ;  and  though  it  would  bo  a  benefit  to  each  lot  to  receive 
light  and  air  tlirougli  the  space  which  was  to  be  kept  open  for  the  railway, 
the  benefits  of  light  and  air  are  incidents  which  result  from  the  provisions 
for  a  railway,  and  are  not  provided  for  independently  of  the  railway,  and 
no  servitude  is  imposed,  or  easement  granted  for  any  purpose  but  the  rail- 
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■way  ;  and  when  the  railway  was  abandoned,  all  servitudes  and  easements 
terminated,  and  each  owner  had  the  right  to  use  the  whole  of  his  lot  for  any 
purpose  he  pleased,  without  restraint  by  the  '  terms  of  sale '  or  provisions  in 
the  deeds  :  Central  Wharf  v.  India  Wharf,  123  Mass,  567.  What  provision 
the  corporation  would  have  made  for  the  use  of  this  strip  of  land,  if  the  pos- 
sibility that  the  railway  might  be  abandoned  had  been  considered,  it  is 
useless  to  conjecture ;  it  d'd  not  provide  for  such  contingency,  and  the  pro- 
visions of  the  deeds  cannot  be  modified  or  extended,  so  as  to  make  them  in 
accordance  with  what  it  may  be  supposed  the  coriDoration  would  have  done 
if  it  had  anticipated  the  existing  state  of  things." 


CHAPTER  XXyill. 

KECITALS. 

2    992.  Kinds  of  recitals. 

§    993.  Recital  that  grantee  is  a  beneficiary. 

g    994.  Recital  as  surplusage. 

g    995.  History  of  title. 

g    996.  Stranger  to  title. 

2    997.  Parties  bound  by  recitals. 

g    998.  Recognition  of  title  in  another. 

g    999.  General  recitals. 

g  1000.  Notice  from  recitals. 

g  1001.  Illustrations. 

g  1002.  Failure  to  read  recitals. 

g  1003.  Recitals  in  patents. 

2  1004.  Presumption  of  satisfaction  of  vendor's  lien 

g  1005.  Indefinite  description. 

g  1006.  Collateral  circumstances. 

g  1007.  Notice  of  trust  in  favor  of  grantee. 

g  1008.  Bond  for  deed. 

2  1009.  Recital  of  nominal  consideration  as  evidence  of  fraud  of  trustee. 

§  992.  Kinds  of  recitals. — Recitals  are  introduced  for  the 
purpose  of  explaining  why  the  deed  is  executed,  or  of  showing 
circumstances  which  preserve  the  connection  in  the  chain  of  title, 
and  are  considered  as  being  of  two  kinds,  particular  and  general. 
Particular  recitals  are  conclusive  evidence  of  the  facts  recited  in 
actions  in  which  the  purpose  of  the  deed  is  directly  involved.^ 
But  if  the  deed  is  merely  collateral  to  the  purposes  of  the  action, 
the  recitals  are  but  prima  facie  evidence  of  the  facts  recited.^ 
Where  a  married  woman  and  her  husband  execute  a  deed  of 
trust  of  her  separate  estate,  a  recital  in  such  deed  that  it  is  made 
to  secure  her  indebtedness,  evidenced  by  her  and  his  notes,  does 
not  preclude  her  in  an  action  on  the  notes  with  a  prayer  for  judg- 
ment against  her  separate  estate,  from  showing  that  such  notes 
were  given  for  supplies  furnished  for  a  plantation  cultivated  in 

1  Mix  V.  People,  86  lU.  329 ;  George  v.  BischofF,  68  Dl.  236 ;  Uslna  t>. 
Wilder,  58  Ga.  178 ;  Pinckard  v.  Milmine,  76  111.  453. 
'.Carpenter  v.  Buller,  8  Mees.  «fc  W.  209. 
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her  husband's  name  and  for  his  benefit.^  But  parties  are  not 
estopped  from  contradicting  general  recitals  lacking  the  element 
of  certainty.^  A  restriction  upon  the  absolute  title  is  not  imposed 
by  a  recital  in  a  grant  from  the  State,  that  it  is  made  for  com- 
mercial purposes  only.' 

§  993.  Recital  tliat  grantee  is  a  beneficiary. — Where  a 
trustee  executes  a  deed  reciting  that  the  grantee  is  one  of  the 
beneficiaries  to  whom  the  trustee  was  required  to  convey  under 
the  terms  of  the  trust,  such  recital,  in  a  suit  in  ejectment  by  the 
grantee  against  one  who  does  not  himself  claim  to  be  a  benefici- 
ary, is  sufficient  evidence  of  the  facts  recited.  Thus,  where  the 
title  to  lands  within  the  limits  of  a  city  is  held  by  the  city  as  a 
trustee  for  the  parties  in  possession,  to  be  conveyed  to  them 
upon  compliance  with  certain  conditions,  a  party  who  has  no 
claim  to  the  land  cannot  raise  the  question  whether  the  grantee 
in  a  deed  executed  by  the  city  authorities  was  a  beneficiary,  and 
as  such  entitled  to  a  deed.^ 


^  Bank  of  America  v.  Banks,  101  U.  S.  240.  See,  also,  Young  v.  Rain- 
cock,  7  Com.  B.  310 ;  Southeastern  Ry.  Co.  v.  Wharton,  6  Hurl.  &  N.  520; 
Stroughill  V,  Buck,  14  Q.  B.  781 ;  Fraser  v.  Pendlebury,  31  Law  J.  Com.  P. 
1 ;  Carter  v.  Carter,  3  Kay  &  J.  G17.  In  Bank  of  America  v.  Banks,  101 
U.  S.  247,  Mr.  Justice  CliflFord,  in  delivering  the  opinion  of  the  court,  said : 
"  Facts  recited  in  an  instrument  may  bo  controverted  by  the  other  party 
in  an  action  not  founded  on  the  same  instrument,  but  wholly  collateral  to 
it.  Recitals  of  the  kind  may  be  evidence  for  the  party  instituting  the  suit, 
but  they  are  not  conclusive :  Carpenter  v.  Buller,  8  Mees.  &  W.  209,  213 ; 
Herman  on  Estoppel,  §  238 ;  Lowell  v.  Daniels,  2  Gray,  161, 169 ;  Champlain 
V.  Valentine,  19  Barb.  485,  488.  In  order  to  work  an  estoppel,  the  parties 
to  a  deed  must  be  sui  juris  competent  to  make  it  effectual  as  a  contract. 
Hence  a  married  woman  is  not  estopped  by  her  covenants.  Plainly  the 
wife  was  not  competent  to  purchase  supplies  for  the  plantation  of  her  hus- 
band, and  therefore  cannot  be  estopped  by  these  recitals :  Bigelow  on 
Estoppel,  276;  Jackson  v.  Vanderheyden,  17  Johns,  167;  8  Am.  Dec.  378." 

'  Jackson  v.  Alleoa,  120  Mass.  64 ;  Right  v.  Bucknell,  2  Barn.  &  Adol. 
278  ;  Lainson  v.  Tremere,  1  Ad.  &  E.  792 ;  Kepp  v.  Wiggett,  10  Com.  B.  35 ; 
Salter  v.  Kidley,  1  Show.  59.  Where  the  consideration  is  a  sum  in  cash, 
"  and  the  balance  by  the  assuming  on  the  part  of  the  said  grantees  the  pay- 
ment of  a  certain  mortgage,"  existing  upon  the  property  as  security  for  the 
grantor's  note,  this  recital  in  the  absence  of  evidence  of  a  contrary  intention, 
shows  an  agreement  on  the  grantee's  part  to  pay  the  mortgage  debt,  and 
not  simply  to  secure  a  discharge  of  the  mortgage  lien  upon  the  land : 
Lewis  V.  Covillaud,  21  Cal.  178. 

*  Abbott  V.  Curran,  98  N.  Y.  665. 

*  McCreery  v.  Sawyer,  52  Cal.  257 ;  IMcCreery  v.  Duane,  52  Cal.  293. 
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§  994.  Recital  as  surplusage.  —  Recitals  are  to  be  construed 
as  are  other  parts  of  the  deed.  In  endeavoring  to  ascertain 
and  effectuate  the  intention  of  the  parties,  courts  may  transpose 
clauses  or  strike  them  out  altogether.  In  applying  this  familiar 
principle  to  recitals,  we  may  select  a  case  which  we  have  had 
occasion  to  cite  before  as  establishing  the  principle  that  a  void 
deed  is  incapable  of  confirmation.^  In  this  case  a  deed  being 
void,  a  recital  in  a  second  deed  that  it  was  executed  to  confirm 
the  former  deed,  the  court  declared,  might  be  treated  as  surplus- 
age. Consequently  the  second  deed,  with  this  rejection,  if  valid 
in  other  respects,  would  be  sufficient  to  pass  the  title.^ 

§  995.  History  of  title.  —  A  grantor  who  recites  a  history  of 
his  title  in  his  deed  is  estopped  from  denying  it  against  per- 
sons who  have  acted  upon  the  faith  of  such  representations.  A 
grantor  who  recites  in  a  deed  of  warranty  that  a  certain  tract  of 
land  had  been  conveyed  to  him,  is  not  permitted  to  deny  this 
fact  in  a  suit  brought  against  him  by  his  grantee,  or  a  purchaser 
from  the  grantee.^  But  as  between  the  original  parties  a  recital 
unnecessary  to  the  conveyance  will  not  operate  as  an  estoppel.* 
A  person  executing  a  deed  in  behalf  of  a  manufacturing  com- 
pany, and  reciting  that  he  has  authority  by  a  vote  of  the  com- 
pany to  execute  such  deed,  is  estopped  to  deny  that  he  had  such 
authority." 

§  996.  Stranger  to  title. — But  a  stranger  cannot  claim  the 
benefit  of  recitals  as  estoppels  against  a  party  to  the  deed.  An 
owner  of  land  sold  it  in  twenty-fourth  parts,  and  some  of  the 

»  See  vol.  1,  §  18. 

»  Barr  v.  Schroeder,  32  Cal.  609.  Said  Rhodes,  J.  (p.  618) :  "Strike  out 
of  the  deed  the  matters  in  respect  to  the  mistake,  and  the  confirmation 
and  the  deed  still  remains  sufficient  in  law  to  pass  the  title.  Tliose  matters 
must  be  disregarded  because  they  were  impossible  of  accomplishment  in 
that  mode.    The  deed  is  not  vitiated  by  tlieir  presence." 

«  Green  v.  Clark,  13  Vt.  158.    See  McCreery  v.  Duane,  52  Cal.  293. 

*  Osborn  v.  Endicott,  6  Cal.  149 ;  65  Am.  Dec.  498. 

s  Stow  V.  Wise,  7  Conn.  214 ;  IS  Am.  Dec.  99.  And  see  Douglass  v.  Scott, 
5  Ohio,  195 ;  Clark  v.  Baker,  14  Cal.  C12,  629 ;  76  Am.  Dec.  449 ;  Van  Rens- 
selaer v.  Kearney,  11  How.  322  ;  Carver  v.  Jackson,  4  Peters,  1,  85 ;  Penrose, 
V.  Griffin,  4  Binn.  231 ;  Goodtitle  v.  Bailey,  Cowp.  597;  Bensley  v.  Burdon, 
2  Sim.  &  St.  524 ;  Marchant  v.  Errmgtou,  8  Scott,  210 ;  Adams  v.  Lansing, 
17  Cal.  629. 
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grantees  subsequently  joined  with  him  in  the  execution  of  a 
mortgage  to  a  stranger,  which  contained  a  recital  that  the  former 
owner  was  the  owner  of  eleven  twenty-fourths.  After  the  exe- 
cution of  the  mortgage,  and  before  its  registration,  a  creditor  of 
such  owner  attached  the  land,  and  on  execution  bought  the  land. 
He  then  brought  an  action  of  ejectment  against  the  persons  in  pos- 
session, the  original  owner^s  former  tenants,  and  they  alleged, 
in  defense,  that  such  original  owner  had  no  title  when  the  attach- 
ment was  served.  The  purchaser  at  the  execution  sale  relied  on 
the  recital  in  the  mortgage  as  an  estoppel,  but  the  court  held  that 
the  recital  could  not  operate  as  an  estoppel  in  favor  of  the  pur- 
chaser at  execution  sale  and  against  the  defendants.^  Nor  if 
such  evidence  be  wanting,  can  the  title  be  established  by  show- 
ing that  the  heirs  at  law  of  the  person  deceased  received  the  con- 
sideration money .^  Where  a  deed  contains  a  recital  that  "  the 
undersigned  are  owners  and  part  owners  of  the  within  described 
land,"  it  is  held  that  in  the  absence  of  words  of  limitation,  the 
title  of  those  who  sign,  although  all  do  not  sign,  is  conveyed.* 
In  an  action  of  ejectment,  when  a  deed  executed  by  one  of  the 
parties  to  the  action,  but  to  which  the  other  party  is  an  entire 
stranger,  is  introduced  in  evidence  in  the  action,  any  recitals  con- 
tained in  it  can  be  used  only  as  simple  admissions  made  by  the 
party  who  executed  the  deed.^  Where  a  deed  executed  by  one 
tenant  in  common  to  a  stranger  refers  to  certain  incidents  of  the 
joint  estate,  the  other  tenant  is  not  estopped  by  the  recital.^ 


^  Sunderlin  v.  Struthers,  47  Pa.  St.  411.  The  court  said  that  it  was  "  an 
unprecedented  extension  of  the  doctrine  of  equitable  estoppel,  to  hold  that 
a  man  is  bound  to  the  world  to  make  good  what  he  has  said  to  any  one,  if 
others  choose  to  rely  upon  it.  If  every  man  may  be  held  liable,  not 
only  to  parties  and  privies  to  his  deed  but  to  all  mankind,  to  make  good 
every  introductory  recital  which  the  deed  contains,  it  behooves  him  to 
avoid  all  recitals,  and  be  careful  what  scrivener  he  employs.  Such  is  not 
the  law,  and  there  are  no  authorities  which  assert  it."  See,  also,  Allen  v. 
Allen,  45  Pa.  St.  468,  473  ;  Robbins  v.  McMillan,  26  Miss.  434 ;  Whitaker  v. 
Garnett,  3  Bush,  402. 

*  Miller  v.  Miller,  63  Iowa,  387. 

*  St.  Louis  V.  Wiggins'  Ferry  Co.  15  Mo.  App.  227.  As  to  recitals  in  a 
deed  made  by  a  mortgagee  under  a  power  of  sale,  see  Tartt  v.  Clayton,  109 
lU.  579. 

*  Franklin  v.  Borland,  28  Cal.  175.  See  as  to  recital  of  heirship,  Potter  v, 
Washburn,  13  Vt.  558 ;  37  Am.  Dec.  615. 

5  Thomason  v.  Dayton,  40  Ohio  St.  63. 
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A  recital  in  a  deed  that  the  grantors  are  the  widow  and  heirs  of 
a  person  who  has  a  record  title,  is  not  competent  evidence  of  the 
truth  of  the  matters  recited  against  a  stranger.*  If  it  be  sought 
to  establish  title  to  real  estate  derived  from  one  deceased,  the 
executor's  deed  alone  is  not  suflScient.  The  probate  of  the  will 
and  lawful  proceedings  ending  in  the  execution  of  the  deed  must 
also  be  shown.  The  recitals  in  the  executor's  deed  are  not  com- 
petent to  establish  their  truth  as  against  persons  not  in  privity 
with  the  grantor.^ 

§  997.  Parties  bound  by  recitals. — Where  it  appears  from 
the  deed  that  all  the  parties  intend  to  admit  certain  facts  as  true,  a 
recital  in  the  deed  of  such  facts  is  an  estoppel  upon  all.  If  the 
recital  is  intended,  however,  to  be  the  statement  of  but  one  party, 
such  party  only  is  estopped,  and  what  the  intention  is,  is  to  be 
gathered  from  the  deed.'  If  the  language  of  the  recitals  indicates 
that  the  scrivener  did  not  have  the  deed  recited  before  him,  and 
such  recitals  refer  to  what  the  grantors  have  done  or  intend  to 
do  among  themselves,  in  which  acts  the  grantees  have  no  part  or 
interest,  and  there  is  nothing  to  show  that  the  grantees  had  any 
knowledge  of  the  recited  deed  except  as  recited,  the  recitals  will 
be  considered  the  statement  of  the  grantors  only.*  An  instru- 
ment which  purported  to  be  a  will,  recited  that  the  testator  had 
already  distributed  to  his  sons  different  tracts  of  land,  and  "  which 
lands  I  have  already  divided  amongst  my  sons  as  a  donation  inter 
vivos,  to  their  entire  satisfaction,  and  which  donation  by  these 
presents  I  do  hereby  ratify."  The  court  held  that  the  heirs  of 
the  person  executing  such  instrument,  and  all  persons  claiming 
under  them,  were  estopped  by  these  recitals  from  asserting  that  a 
title  did  not  pass,  and  that  the  intention  of  the  instrument  was 
to  vest  a  title  immediately,  and  not  to  make  a  testamentary 
disposition,  and  that  by  these  recitals  the  sons  took  title  by  way 


»  Costello  V.  Burke,  fa  Iowa.  361. 

*  Miller  v.  Miller,  63  Iowa,  387. 

»  Bower  v.  McCormick,  23  Gratt.  310.  See  Stroughill  v.  Buck,  14  Q.  B. 
781 ;  Joeckel  v.  Easton,  11  Mo.  118  ;  47  Am,  Dec.  142  ;  Blackball  v.  Gibson, 
2  Law  Rec.  49;  Thompson  v.  Tbompson,  19  Me.  235;  36  Am.  Dec.  751; 
Young  V.  Kaincock,  7  Com.  B.  310 ;  Simson  v.  Eckstein,  22  Cal.  -580. 

*  Bower  v.  McCormick,  23  Gratt.  310,  and  cases  cited ;  Borst  v.  Corey,  16 
Barb.  136.    See  Osborne  v.  Endicott,  6  Cal.  149 ;  6  Am.  Dec.  498. 
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of  ratification  of  the  previous  gift.^  But  where  a  deed  recites  that 
"  the  above  piece  of  land  is  covered  by  the  North  Branch  Canal 
and  embankment,"  this  recital,  while  some  evidence  that  the  land 
belonged  to  the  State,  is  not  conclusive.^  If  a  creek  flows  through 
the  gi'antor's  land,  and  a  deed  recites  that  the  grantee  is  about  to 
divert  and  appropriate  its  waters,  and  grants  a  right  of  way  to 
conduct  the  water  over  the  grantor's  land,  the  grantor  is  not 
estopped  from  denying  the  right  of  the  grantee  to  divert  the 
water.^  An  estoppel  must  be  certain,  and  in  the  case  just  cited 
there  was  no  direct  grant  of  any  water  or  of  the  right  of  diversion. 
As  the  court  said :  "  There  is  nothing  in  the  recital  that  is  incon- 
sistent with  the  theory  that  the  defendant  had  acquired  the  right 
which  it  now  sets  up;  nor  is  there  anything  in  it  that  is  incon- 
sistent with  the  theory  that  it  had  not  acquired,  but  confidently 
expected  to  acquire  it."  In  other  words,  an  admission  that  a 
person  has  a  right  to  divert  water  cannot  be  founded  on  a  recital 
that  he  is  about  to  divert  it.* 

§  998.  Recognition  of  title  in  another. — A  person  may  be 
estopped  from  asserting  title  in  himself  by  acts  recognizing  title 
in  another.  If  a  person  procures  an  order  of  court  for  the  sale 
of  land  on  the  assumption  that  the  land  is  claimed  by  the  county, 
and  in  the  order  of  sale  the  land  is  described  as  land  "  formerly 
owned"  by  the  person  who  procures  the  order,  he  is  estopped 
from  denying  or  revoking  this  recognition  of  title  when  a  third 
person  has  acted  upon  it  by  a  purchase  of  the  land  from  the 
county,  paid  the  purchase  money,  and  erected  improvements.* 
But  a  grantor  executing  a  deed  confirming  a  former  one  to  which 
he  was  not  a  party,  does  not  adopt  the  recitals  of  the  former  deed 
60  as  to  be  estopped  by  them,  unless  language  showing  this 
intention  is  used.® 

*  Adams  v.  Lansing,  17  Cal.  629.  The  parties  and  their  privies  are  bound 
by  a  recital  in  a  mortgage  that  it  is  subject  to  a  prior  mortgage,  and  is  given 
to  secure  certain  notes :  Hasenritter  v.  Kirchhoflfer,  79  Mo.  239. 

'  Pennsylvania  &  New  York  Canal  Co.  v.  Billings,  94  Pa.  St.  40. 
'  Zimmler  v.  San  Luis  Water  Co.  57  Cal.  221. 

*  See  Zimmler  v.  San  Luis  Water  Co,  supra, 

*  Stevenson  v.  Saline  County,  65  Mo.  425. 

*  Doe  dem.  Shelton  v.  Shelton,  3  Ad.  &  E.  265.  The  parties  may  be 
estopped  by  recitals  showing  that  the  land  conveyed  was  the  grantor's 
homestead :  Williams  v.  Swetland,  10  Iowa,  51. 
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§  999.  General  recitals.  —  In  order  that  a  recital  may  have 
the  effect  of  an  estoppel,  it  is  essential  that  it  be  certain.  Hence, 
as  the  element  of  certainty  is  lacking  in  general  recitals,  they  do 
not,  as  a  general  proposition,  estop  the  parties  from  denying  the 
truth  of  the  matters  recited.^  An  estoppel  does  not  result  from 
statements  which  are  immaterial  to  the  objects  of  the  deed. 
Thus,  where  a  lot  is  excepted  out  of  the  land  described  in  the 
deed,  and  the  clause  containing  the  exception  states  that  such  lot 
^'remains  vested"  in  the  grantor,  the  grantee  is  not  estopped 
from  asserting  title  subsequently  acquired  to  the  excepted  piece 
through  a  source  hostile  to  the  grantor's  title.^  A  recital  that 
one  of  the  grantors  is  a  femme  covert  does  not  estop  either  party 
from  showing  that  she  was  a  femme  sole  at  the  time  of  the  exe- 
cution of  the  deed.' 

§  1000.  Notice  from  recitals. — It  is  a  familiar  principle  that 
every  person  taking  a  deed  is  charged  with  notice  of  all  recitals 
contained  in  the  instruments  making  his  chain  of  title.  "The 
principle  of  equity  is  well  established  that  a  purchaser  of  land  is 
chargeable  with  notice,  by  implication,  of  every  fact  affecting  the 
title  which  would  be  discovered  by  an  examination  of  the  deeds, 
or  other  muniments  of  title  of  his  vendor,  and  of  every  fact  as  to 
which  the  purchaser,  with  reasonable  prudence  or  diligence,  ought 
to  become  acquainted.  If  there  is  suflScieut  contained  in  any  deed 
or  record,  which  a  prudent  purchaser  ought  to  examine  to  induce 
an  inquiry  in  the  mind  of  an  intelligent  person,  he  is  chargeable 
with  knowledge  or  notice  of  the  facts  so  contained."^     Thus, 

*  Doe  dem.  Butcher  v.  Musgrave,  1  Man.  <fe  G.  615 :  JRight  v.  Buckner,  2 
Barn.  &  Adol.  278 ;  Naglee  v.  Ingersoll,  7  Pa.  St.  185  ;  Right  v.  Bucknell,  2 
Bam.  <fe  Adol.  278.    And  see  Farrar  v.  Cooper,  34  Me.  394. 

'  Champlain  &  St.  Lawrence  R.  R.  Co.  v.  Valentine,  19  Barb.  484. 

*  Brinegar  v.  Chaffin,  3  Dev.  108 ;  22  Am.  Dec.  711. 

*  Cambridge  Valley  Bank  v.  Delano,  48  N.  Y.  329, 336 ;  Sergeant  v.  Inger- 
soll, 15  Pa.  St,  343 ;  Willis  v.  Gaj^,  48  Tex.  463  ;  26  Am.  Rep.  328  ;  Sitdham 
V.  Matthews,  29  Ark.  650 ;  Wood  v.  Krebbs,  30  Gratt.  708 ;  Baker  v.  Mather, 
25  Mich.  51 ;  Pringle  v.  Dunn,  37  Wis.  449 ;  Sigoumey  v.  Munn,  7  Conn. 
324 ;  Major  v.  Buckley,  51  Mo.  227 ;  RaflEeity  v.  Mallory,  3  Blss.  362,  369 ; 
Burrus  v.  Roulhac's  Admr.  2  Bush,  39 ;  Corbitt  v.  Clenny,  52  Ala.  480 ; 
Phillips  V.  Porter,  3  Ark.  18 ;  36  Am.  Dec.  448 ;  Payne  v.  Abercrombie,  10 
Heisk.  161 ;  Deason  v.  Taylor,  53  Miss.  697 ;  Blaisdell  v.  Stevens,  16  Vt.  179 ; 
White  V.  "Foster,  102  Mass.  875,  380 ;  Burwell's  Ex'rs  v.  Fauber,  21  Gratt. 
446 ;  Johnson  v.  Thweatt,  18  Ala.  741 ;  French  v.  Loyal  Company,  5  Leigh, 


303  EECITALS.  §  1000 

where  the  deed  under  which  a  mortgagor  holds  refers  to  a  prior 
unrecorded  mortgage,  a  second  mortgagee  will  take  subject  to  the 
first.^  The  same  principle  applies  where  a  person  sells  a  tract  of 
land,  and  does  not  take  a  mortgage  for  the  purchase  money,  but 
recites  in  his  deed  the  terms  of  the  sale,  and  describes  the  notes 
which  he  has  taken  for  the  unpaid  purchase  money.  A  purchaser 
before  the  maturity  of  the  notes  has  notice  of  the  vendor's  lien, 
by  reason  of  the  recitals  m  the  deed.^  An  owner  of  land  executed 
a  mortgage,  and  three  years  after  its  execution  the  mortgage  was 
foreclosed,  and  the  premises  conveyed  to  the  mortgagee.  The 
deed  to  the  mortgage  was  not  recorded,  however,  in  the  proper 
county.  Some  time  afterwards,  the  original  mortgagee  to  whom 
the  deed  was  made,  as  stated,  transferred  the  land  by  deed,  which 
was  properly  recorded.  Twenty-four  years  after  the  execution  of 
the  mortgage,  the  mortgagor  made  a  deed  of  the  same  property 
subject  to  the  mortgage,  and  described  it  as  given  in  "  1830  or 
1 831 ."  It  was  held,  very  properly,  that  the  grantee  had  notice  of 
the  mortgage,  and  of  the  fact  that  it  was  unpaid,  and  he  had  every 
reason  to  believe  after  the  lapse  of  the  long  period  of  twenty- 


227 ;  United  States  Mortgage  Co.  v.  Gross,  93  111.  483 ;  Foster  v.  Strong,  6 
Bradw.  (111.)  223 ;  Wallace  Grass  v.  Evans,  1  Dak.  Ty.  387 ;  Wisenaan  v. 
Hutchinson,  20  Ind.  40  ;  Parke  v.  Neeley,  90  Pa.  St.  52.  See,  also,  Boggs  v. 
Vamer,  6  Watts  &.  S.  469 ;  Honore's  Es'r  v.  Blackwell,  6  Mon.  B.  67 ;  43 
Am.  Dec.  147 ;  Reeves  v.  Vinacke,  1  McCrary,  213 ;  Moore  v.  Bennett,  2  Ch. 
Cas. Ch. 246 ;  Greenfields.  Edwards, 5 DeGex,  J. & S. 582 ;  Robson v. Flight, 
4  De  Gex,  J.  &  S.  608  ;  Bacon  v.  Bacon,  Toth.  133  ;  Moore  v.  Bennett,  2  Ch. 
Cas.  Ch.  246 ;  .Etna  Life  Ins.  Co.  v.  Ford,  89  111.  252  ;  McConnell  v.  Reed, 
4  Scam.  202 ;  Frye  v.  Partridge,  82  111.  267, 270 ;  Rupert  v.  Mark,  15  111.  540 ; 
Morrison  v.  Kelly,  22  111,  610  ;  74  Am.  Dec.  169 ;  Chicago  etc.  R.  R.  v.  Ken- 
nedy, 70  111.  350,  362  ;  Merrick  v.  Wallace,  19  111.  486 ;  Morris  v.  Hoyle,  37 
111.  150 ;  Croskey  v.  Chapman,  26  Ind.  333 ;  Allen  v.  Poole,  54  Miss.  323 ; 
Johnston  v.  Gwathmey,  4  Litt.  317 ;  14  Am.  Dec.  135  ;  Dudley  v.  Witter,  46 
Ala.  664  ;  Green  v.  Early,  39  Md.  223  ;  Ridgeway  v.  Holliday,  59  Mo.  444 ; 
Frost  V.  Beekman,  1  Johns.  Ch.  288  ;  Campbell  v.  Roach,  45  Ala.  667 ;  Burch 
V.  Carter,  44  Ala.  115 ;  Case  v.  Erwin,  18  Mich.  434 ;  Baker  v.  Mather,  25 
Mich.  51 ;  Brush  v.  Ware,  15  Peters,  93 ;  Clements  v.  Wells,  Law  R.  1  Eq. 
200  ;  PUcher  v.  Rawlins,  Law  R.  11  Eq.  53  ;  Davies  v.  Thomas,  2  Younge  & 
C.  234  ;  Murrell  v.  Watson,  1  Tenn.  Ch.  342  ;  Acer  v.  Westcott,  1  Lans.  193 ; 
Christmas  v.  Mitchell,  3  Ired.  Eq.  535 ;  Malpas  v.  Ackland,  3  Russ.  273 ; 
Casey  v.  Inloes,  1  Gill,  430 ;  39  Am.  Dec.  658 ;  Kerr  v.  Kitchen,  17  Pa.  St. 
433 ;  Long  v.  Weller's  Ex'rs,  29  Gratt.  347,  353 ;  Prudeu  v.  Alden,  23  Pick. 
184 ;  34  Am.  Dec.  51 ;  Fitzhugh  v.  Barnard,  12  Mich.  105. 

1  Buchanan  v.  Balkum,  60  N.  H.  406 ;  Fifield  v.  Elmer,  25  Mich.  51. 

»  Croskey  v.  Chapman,  26  Ind.  333. 
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four  years,  that  it  had  been  foreclosed.  Consequently  the  grantee 
took  subject  to  the  mortgage,  and  to  all  the  i-ights  which  had 
accrued  under  it.^  So  where  there  are  two  joint  owners  of  land, 
a  purchaser  from  one  is  chargeable  with  notice  of  the  interest  of 
the  other  when  it  appears  by  the  deed  to  which  he  must  look  for 
his  vendor's  title.^ 

§  1001.  Illustrations.  —  A  person  conveyed  a  piece  of  land  to 
a  trustee  in  trust  to  secure  the  payment  of,  first,  a  debt  due  to 
one  creditor,  and  secondly,  a  debt  due  to  another  creditor.  The 
latter  required  the  trustee  to  sell  the  land,  and  the  owner  began 
a  suit  to  enjoin  the  sale,  making  the  trustee  and  such  second 
creditor  parties,  and  with  his  bill  filed  the  deed  as  an  exhibit. 
In  the  decree  the  trustee  was  appointed  a  special  commissioner 
to  sell  the  land,  and  when  the  land  was  sold,  such  second  creditor 
became  the  purchaser.  The  sale  was  confirmed  and  approved, 
and  the  court  directed  the  trustee  to  convey  the  land  to  such 
second  purchaser,  and  to  take  a  deed  of  trust  upon  it  to  secure 
the  purchase  money.  In  accordance  with  this  direction  the 
trustee  conveyed  the  land  to  such  second  creditor,  and  in  his 
conveyance  referred  to  it  as  the  land  mentioned  in  the  bill. 
When  the  trustee  came  to  take  the  deed  of  trust,  as  directed, 
instead  of  taking  it  upon  this  land,  he  took  it  upon  another  tract 
of  such  second  creditor  which  was  encumbered  with  other  liens. 
Some  eight  years  afterwards  such  second  creditor  conveyed  the 
land  by  deed,  the  deed  referring  to  it  as  the  land  purchased 
under  the  decree.  Subsequently  the  assignee  of  the  first  creditor 
filed  a  bill  against  the  last  purchaser  to  enforce  the  lien  of  the 
original  deed  of  trust.  The  purchaser  claimed  that  he  was  a  bona 
fide  purchaser  without  notice.  At  the  time  when  he  purchased, 
war  was  being  carried  on  in  the  State,  and  he  alleged  that  as  he 
lived  some  distance  from  the  court-house,  which,  by  reason  of  the 
war  was  diflicult  of  access,  he  refused  to  purchase  unless  his 
grantor,  the  second  creditor,  would  bring  a  certificate  of  the 
clerk  of  the  court  that  the  land  was  free  from  all  liens  and 
encumbrances ;  and  that  the  clerk  after  an  examination  of  the 
records  of  his  office  gave  a  certificate,  that  so  far  as  shown  by 

»  Fitzhugh  V.  Barnard,  12  Mich.  104. 
»  Campbell  v.  Roach,  45  Ala.  667. 
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the  records  of  liis  office  no  lieu  or  encumbrance  existed  on  this 
land;  and  that  on  this  assurance  he  purchased  the  land,  paid 
the  purchase  money,  and  received  his  deed.  On  this  somewhat 
complicated  state  of  facts,  the  court  held  that  the  purchaser  was 
bound  to  know  all  the  matters  disclosed  by  the  suit,  and  that 
his  claim  to  the  defense  of  a  bona  fide  purchaser  could  not  be 
supported  by  the  certificate  of  the  clerk.^  A  sold  laud  to  B, 
executing  a  bond  for  a  title,  and  the  latter  before  the  full  pay- 
ment of  the  purchase  money  sold  the  land  to  C,  also  executing  a 
bond  for  title,  and  directing  that  upon  the  payment  of  the  balance 
still  due  to  A,  that  the  latter  should  make  a  deed  to  C,  retaining 
a  lien  for  the  amount  to  be  paid  to  B  by  C,  which  bond  was 
registered.  C  paid  to  A  the  balance  due  to  him,  and  A  and  C 
thereupon  executed  a  deed  to  D.  The  deed  to  D  referred  to  the 
registered  bond  for  title,  but  failed  to  retain  a  lien.  Subse- 
quently E,  who  had  no  actual  notice  of  any  vendor's  lien,  but 
who  had  knowledge  of  the  bond  referred  to  in  the  deed,  bought 
the  land  for  full  value  from  one  who  derived  title  under  D.  It 
was  held  that  E  was  put  upon  inquiry  by  reference  in  the  deed 
to  the  bond  for  title,  and  hence  was  charged  with  constructive 
notice  of  its  contents.^  A  city  conveyed  to  trustees,  by  an  unre- 
corded deed,  land  for  a  cemetery.  Afterwards,  when  the  use  of 
the  cemetery  had  been  discontinued,  and  some  of  the  bodies  had 
been  removed,  and  others  were  not  disturbed,  the  city  for  a 
valuable  consideration  executed  a  quit-claim  deed  to  a  person, 
referring  to  the  premises  as  the  tract  formerly  dedicated  for  a 
public  cemetery,  and  such  deed  and  the  ordinance  under  which 
it  was  made  were  subsequently  confirmed  by  the  legislature. 


*  Wood  V.  Krebbs,  30  Gratt.  708.  In  Burwell's  Ex'rs  v.  Fauber,  21  Gratt. 
446,  the  court  say  :  "  Purchasers  are  bound  to  use  a  due  degree  of  caution 
in  making  their  purchases,  or  they  will  not  be  entitled  to  protection. 
Caveat  emptor  is  one  of  the  best  settled  maxims  of  the  law,  and  applies 
exclusively  to  a  purchaser.  He  must  take  care  and  make  due  inquiries, 
or  he  may  not  be  a  bona  fide  purchaser.  He  is  bound  not  onlj^  by  actual, 
but  also  by  constructive  notice,  which  is  the  same  in  its  effect  as  actual 
notice.  He  must  look  to  the  title  papers  under  which  he  buys,  and  is 
charged  with  notice  of  all  the  facts  appearing  upon  their  face,  or  to  the 
knowledge  of  which  anything  there  appearing  will  conduct  him.  He  has 
no  right  to  shut  his  eyes  or  his  ears  to  the  inlet  of  information,  and  then 
say  he  is  a  bona  fide  purchaser  without  notice." 

'  Payne  v.  Abercrombie,  10  Heisk.  161. 
II.  Deeds.  — 20. 


§  1002  RECITALS.  306 

An  action  was  brought  to  recover  the  land  from  the  trustees, 
and  the  court  held  that  the  quit-claim  deed  by  its  recitals, 
imparted  notice  of  the  dedication  of  the  land  by  the  unrecorded 
deed,  and  that  by  the  latter  deed  the  legal  title  passed  to  the 
trustees  and  the  trust  was  still  in  force,  and  hence  a  recovery  of 
the  land  could  not  be  decreed.^  Though  the  instrument  is  not 
recorded  and  a  party  may  have  no  actual  notice  of  it,  yet  if  he 
must  trace  his  title  through  it,  he  is  bound  by  whatever  is  contained 
in  it.^  A  mortgage  was  executed  in  Iowa  by  an  owner  of  a  tract 
of  land  to  secure  the  payment  of  several  promissory  notes,  which 
were  described  in  the  mortgage.  When  the  mortgage  was  spread 
upon  the  records,  the  description  of  one  note  was  omitted.  Sub- 
sequently the  mortgagor  sold  the  premises  and  conveyed  the 
same  by  a  deed,  in  which  reference  was  made  to  the  mortgage, 
and  in  the  mortgage  the  aggregate  amount  of  the  several  notes 
was  correctly  stated.  The  grantee,  it  was  held,  took  the  land 
by  force  of  such  recital  in  his  deed,  with  notice  of  the  mortgage 
as  security  for  all  the  notes.' 

§  1002.  Failure  to  read  recitals. — Every  person  is  presumed 
to  read  the  deed  under  which  he  holds,  and  a  failure  to  read 
certain  recitals  contained  in  the  deed  cannot  avail  him  as  a 
defense  when  it  is  sought  to  charge  him  with  notice.  A  person 
claimed  title  under  a  deed  which  stated  that  it  was  made  subject 
to  "two  mortgages  for  two  thousand  dollars,"  and  contained  also 
a  warranty  against  all  claims  "  except  said  mortgages."  On  the 
land  embraced  in  the  deed  there  were  two  prior  mortgages.  One 
of  these  amounting  to  one  thousand  five  hundred  dollars  was 
recorded,  and  the  grantee  had  actual  knowledge  of  it.  Of  the 
other  he  had  no  notice  except  such  as  was  given  by  his  deed. 
As  a  matter  of  fact,  the  grantee  did  not  read  his  deed,  and  did 
not  actually  know  of  the  clauses  referring  to  the  mortgages.  It 
was  held  that  he  must  be  presumed  to  know  the  contents  of  his 
deed,  and  that  it  was  sufficient  to  put  him  upon  inquiry,  and  to 
affect  him  with  notice  of  the  mortgage  which  was  not  recorded.* 


*  Weisenberg  v.  Truman,  58  Cal.  63. 
«  Stees  V.  Kranz,  32  Minn.  313. 

■  Dargin  v.  Beeker,  10  Iowa,  571. 

*  Hamilton  v.  Nutt,  34  Conn.  501. 
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"Men  of  ordinary  prudence/'  said  Carpenter,  J.,  "will  use  all 
reasonable  means  to  ascertain  the  state  and  condition  of  their  own 
titles.  Hence  we  may  lay  it  down  as  a  rule,  founded  upon  the 
experience  of  mankind,  that  one  who  has  knowledge  of  the  exist- 
ence of  a  deed,  to  which  he  has  access,  and  which  affects  the  title 
to  property  in  which  he  is  interested,  will,  in  equity,  be  pre- 
sumed to  have  knowledge  of  the  contents  of  the  deed.  And 
generally,  when  a  purchaser  cannot  make  out  a  title  but  by  a 
deed  which  leads  him  to  another  fact,  he  shall  be  presumed  to 
have  knowledge  of  that  fact.  Under  our  recording  system  a 
deed  duly  recorded  is  constructive  notice  to  all  the  world;  and 
the  law  conclusively  presumes  that  every  person  interested  has 
knowledge  not  only  of  the  deed,  but  of  its  precise  language, 
where  that  is  material.  These  principles  apply  in  full  force  to 
this  case.  If  a  man  will  under  certain  circumstances  be  pre- 
sumed to  have  knowledge  of  the  contents  of  the  deed  of  another, 
how  much  more  reasonable  is  it  to  presume  that  he  has  knowl- 
edge of  the  contents  of  his  own  deed.  Occasional  hardships  may 
result  from  the  application  of  this  rule;  but  it  is  believed  to  be 
founded  in  sound  policy,  and  that  in  a  large  majority  of  cases  it 
will  tend  to  prevent  fraud  and  promote  the  cause  of  justice."* 
"  It  is  in  consonance  with  reason,  that  if  the  title  deeds  under 
which  a  purchaser  derives  title  recite  an  encumbrance,  he  will 
be  bound  by  that  recital,  and  presumed  to  have  had  notice  of  it, 
whether  he  has  read  it  or  not.  For  the  law  will  not  permit  him 
to  deny  notice  by  insisting  that  he  has  not  read  the  deed."^ 

§  1003.  Recitals  in  patents. — The  same  rule  as  to  recitals  in 
deeds  applies  also  to  recitals  in  patents  from  the  government, 
A  person  who  traces  his  title  to  a  patent  is  charged  with  notice 
of  the  facts  contained  in  its  recitals.^  If  a  patent  issues  to  one 
as  assignee  of  another,  as  executor  of  a  third  person,  deceased,  a 
purchaser  from  the  patentee  must  determine  at  his  peril  whether 


1  Hamilton  v.  Nutt,  34  Conn.  501. 

*  Wailes  v.  Cooper,  24  Miss.  208,  228,  per  Mr.  Justice  Yerger. 

'  Bonner  v.  Ware,  10  Ohio,  465.  See,  also.  Brush  v.  Ware,  15  Peters,  93 ; 
Bell  V.  Duncan,  11  Ohio,  192 ;  Ware  v.  Brush,  1  McLean,  533 ;  Reader  v. 
Barr,  4  Ohio,  446 ;  22  Am.  Dec.  762 ;  Polk's  Lessee  v.  Wendall,  5  Wheat. 
293 ;  Miller  v.  Kerr,  7  Wheat.  1 ;  Hoofnagle  v.  Anderson,  7  Wheat.  212. 
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the  executor  had  the  requisite  power  to  make  an  assignment  of 
the  warrant.* 

§  1004.  Presnmption  of  satisfaction  of  vendor's  lien.  —  A  deed 
recited  that  it  was  made  "  in  consideration  of  the  sum  of  nine 
hundred  and  thirty-seven  and  a  half  dollars,  to  me  in  hand  paid, 
or  secured  to  be  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged." This  recital  was  held  to  be  suflScient  notice  to  sub- 
sequent purchasers  that  a  vendor's  lien  existed,  and  it  was 
incumbent  upon  such  subsequent  purchasers  to  show  that  the 
vendor's  lien  for  any  unpaid  balance  had  been  removed,  waived, 
or  abandoned.^  And  when  it  is  recited  in  a  deed  that  the  sale 
is  made  on  credit,  it  is  the  duty  of  the  grantee  to  inquire 
whether  the  purchase  money  has  been  paid.  He  is  not  author- 
ized to  presume  its  payment  from  the  fact  that  the  time  for 
the  payment  of  the  purchase  money,  as  mentioned  in  the  deed, 
has  elapsed.^  The  grantee,  if  he  had  made  the  inquiry,  must 
have  learned  the  truth,  and  by  failing  to  make  it  he  is  guilty  of 
such  negligence  as  precludes  him  from  claiming  to  occupy  the 
position  of  an  innocent  purchaser  without  notice.^  But  when 
sufficient  time  has  elapsed  to  bar  an  action  on  the  notes  taken 
for  the  purchase  money,  a  purchaser  or  judgment  creditor, 
although  the  notes  may  have  been  renewed,  may  rely,  it  is  held, 
upon  the  presumption  that  they  have  been  paid.*  "  When  the 
purchaser  appears  upon  the  face  of  his  deed  on  the  public  rec- 
ords of  the  county  as  the  absolute  owner,  without  reservation  or 
encumbrance,  in  favor  of  the  vendor,  how  long  will  a  court  of  con- 
science recognize  his  lien  as  against  creditors  who  have  recovered 
judgments  against  the  vendee?  Can  the  vendor,  by  protracted 
indulgence,  keep  alive  his  secret  privilege  after  a  presumption  may 
fairly  arise  that  the  debt  has  been  paid?  Credit,  in  a  very  large 
measure,  depends  upon  the  amount  and  value  of  property  which  a 


*  Bonner  v.  Ware,  10  Ohio,  465.  As  to  recitals  in  Mexican  grants,  see 
Ferris  v.  Coover,  10  Cal.  589 ;  Nieto  v.  Carpenter,  7  Cal.  527 ;  Scott  v.  Ward, 
13  Cal.  458. 

»  Thornton  v.  Knox,  6  Mon.  B.  74.  See,  also,  Johnson  v.  Gwathmey,  4 
Litt.  314 :  14  Am.  Dec.  135. 

'  Deason  v.  Taylor,  53  Miss,  697. 

*  Honore's  Ex'r  v.  Bakewell,  6  Mon.  B.  67 ;  43  Am.  Dec.  147. 

*  Avent  V.  McCorkle,  45  Miss.  221. 
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mau  ostensibly  owns.  If  one  is  in  the  possession  of  land  under  a 
deed  made  ten  or  twelve  years  ago,  would  the  community  be 
justified  in  inferring  that  the  purchase  money  had  been  paid, 
and  might  not  prudent  men  give  credit  on  the  faith  of  the  fact  ? 
If  the  vendor  lie  by  all  that  time,  taking  no  measures  to  enforce 
his  claim,  should  he  not  be  considered  as  holding  his  purchaser 
out  to  the  community  as  an  unencumbered  owner;  and  when 
creditors  under  subsequent  judgments  proceed  against  the  land, 
ought  he  not  to  be  postponed  to  them?  The  vendor's  privilege 
results  by  law  from  the  sale,  and  is  an  incident  of  the  debt. 
When  the  debt  is  barred  the  lien  is  extinguished.  If  a  court  of 
equity  would  keep  up  this  lien  (as  against  intervening  claimants) 
long  enough  to  aiford  the  vendor  a  full,  reasonable  time  to  get 
in  his  money,  as  long  as  a  right  of  action  at  law  is  preserved  to 
him  to  recover  the  debt,  it  would  seem  that  ample  protection  is 
given  to  his  equity.  It  would  be  unreasonable  and  fruitful  of 
evil  to  leave  it  in  the  discretion  of  the  vendor  to  indulge  and 
postpone,  whether  by  renewals  or  not,  so  that  others  may  be 
entrapped  to  deal  with  the  vendee  as  a  man  of  substance,  and 
then  turn  upon  them  and  say  that  they  did  so  at  their  risk,  and 
sweep  from  them  that  upon  which  they  trusted."^ 

1  Simrall,  J.,  in  Avent  v.  McCorkle,  45  Miss.  221.  In  Judson  v.  Dada,  79 
N.  Y.  373,  the  facts  were  these :  An  owner  of  land  subject  to  a  mortgage 
which  was  recorded  conveyed  a  portion  thereof  to  two  persons.  The  deed 
stated  the  property  was  "supiJOsed  to  be  eighty  acres."  The  grantor 
covenanted  that  in  case  of  a  deficiency  she  would  pay  therefor  at  the  rate 
of  thirty  dollars  per  acre.  The  grantees  assumed  and  agreed  to  pay  the 
whoie  moi'tgage  in  consideration  for  the  deed.  It  having  been  ascertained 
subsequently  that  there  was  a  deficiency  in  the  land  conveyed,  the  grantor 
executed  to  the  grantees  a  writing,  agreeing  that  she  would  save  them 
harmless  to  the  amount  of  $273.32  from  any  claim  under  the  mortgage. 
This  latter  sum  was  what  the  deficiency  would  be.  The  grantor  after- 
wards conveyed  the  remaining  portion  of  the  property  to  other  persons, 
and  covenanted  that  the  same  was  free  and  clear  from  all  encumbrances. 
An  action  was  brought  to  foreclose  the  mortgage,  and  the  court  held  that 
the  grantees  of  the  residue  were  entitled  to  no  greater  equities  than  those 
which  the  grantor  had  at  the  time  she  conveyed,  and  intimated,  though  it 
did  not  so  decide,  that  sufficient  was  contained  in  the  first  deed  to  put  the 
subsequent  grantees  upon  inquiry,  and  charge  them  with  constructive 
notice  of  the  release  by  the  grantor  to  the  first  grantees  to  the  extent  of  the 
value  of  the  deficit,  in  case  a  notice  was  required.  See,  also,  Howard  Ins. 
Co.  V.  Halsey,  8  N.  Y.  (4  Seld.)  271 ;  59  Am.  Dec.  478 ;  Green  v.  Slayter,  4 
Johns.  Ch.  38  ;  Hope  v.  Liddell,  21  Beav.  183 ;  Canbridge  Bank  v.  Delano, 
48  N.  Y.  326 ;  Howard  v.  Chase,  104  Mass.  249 ;  Hudson  v.  Warner,  2  Har, 
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§  1005.  Indefinite  description. — It  is  not  essential  in  all  cases 
that  the  recital  should  be  so  certain  in  its  terms  as  to  apprise  the 
purchaser  of  all  the  rights  of  another.  It  will  charge  him  with 
notice  if  it  is  sufficient  to  put  him  upon  inquiry.  A  testator 
devised  to  his  son  Robert,  "  fifty  acres  on  the  west  end  of  the 
place  previously  given  to  his  son  Michael,  for  ten  years,  and  at 
the  end  of  that  time  to  hold  the  same  by  paying  to  Michael  five 
dollars  per  acre  in  instalments,  to  be  given  him  on  either  side  of 
the  road,  as  Michael  may  think  proper,"  A  certain  portion  of 
the  premises  was  set  off  at  the  west  end  of  the  tract  devised, 
though  a  clearing  had  first  been  commenced  at  the  east  end  by 
an  agreement  between  the  two  sons,  and  had  been  paid  for,  but 
no  deed  had  been  executed,  nor  was  there  any  continued  posses- 
sion on  the  part  of  Robert.  An  heir  of  Robert  brought  an 
action  of  ejectment  against  a  purchaser  at  a  sheriff's  sale  under 
Michael,  who  claimed  to  hold  as  a  purchaser  without  notice. 
But  the  court  held  that  the  will  was  notice  to  him  of  a  devise 
of  fifty  acres  off  the  northwest  corner  of  the  tract,  which  part, 
unless  it  had  been  selected  elsewhere,  was  the  part  best  answering 
the  description  in  the  will.  A  person  who  read  the  will  would 
be  under  obligation  to  inquire  if  the  devisee  had  obtained  his 
fifty  acres,  and  at  what  time.^ 

§  1006.  Collateral  circumstances. — While  a  grantee  is  bound 
to  take  notice  of  everything  that  appears  on  the  face  of  the  deeds 
in  his  chain  of  title,  he  is  not  compelled  to  prosecute  an  inquiry 
into  collateral  circumstances.  And  where  a  deed  refers  to 
another,  he  is  not  required  to  take  notice  of  a  fact  exhibited  in 
the  latter  deed  which  is  completely  foreign  to  the  subject  of  the 
reference.^     He  is  not  obliged,  for  instance,  to  take  notice  that 

&  G.  415  ;  Garrett  v.  Puckett,  15  Ind,  485 ;  Ross  v.  Worthington,  11  Minn. 
438 ;  Taylor  v.  Stibbert,  2  Ves.  437  ;  Martin  v.  Cotter,  3  Jones  <fe  L.  496,  506  ; 
Clements  v.  Welles,  Law  R.  1  Eq.  200  ;  Hall  v.  Smith,  14  Ves.  426 ;  Cosser 
V.  Collinge,  3  Mylne  &  K.  282 ;  Lewis  v.  Bond,  18  Beav.  85  ;  Cox  v.  Coven- 
ton,  31  Beav.  378 ;  Wilbraham  v.  Levesey,  18  Beav.  206 ;  Tanner  v.  Flor- 
ence, 1  Cli.  Cas.  Ch.  259 ;  Walter  v.  Maunde,  1  Jacob  &  W.  181 ;  Drysdale 
V.  Mace,  2  Smale  &  G.  225  ;  Pope  v.  Garland,  4  Younge  &  C.  394;  Smith  v. 
Capron,  7  Hare,  185 ;  Babcock  v.  Lisk,  57  111.  325  ;  Martin  v.  Nash,  31  Miss. 
324 ;  Sanborn  v.  Robinson,  54  N.  H.  239 ;  Brown  v.  Simons,  44  N.  H.  475 ; 
Briggs  V.  Palmer,  20  Barb.  392 ;  20  N.  Y.  15. 

J  McAteer  v.  McMullen,  2  Pa.  St.  32. 

«  Mueller  v.  Engeln,  12  Bush,  441 ;  Burch  v.  Carter,  44  Ala.  115. 
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the  deed  to  which  reference  is  thus  made  has  incorporated  into 
it  a  bill  of  sale  of  personal  property  on  which  the  grantor  attempts 
to  retain  a  lien.*  A  purchaser  is  affected  with  notice  by  a  recital 
so  far  as  it  concerns  the  title  to  the  land  purchased.  He  is  not 
affected  with  notice  with  respect  to  the  title  of  any  other  land 
than  that  which  is  transferred  by  such  deed.^ 

§  1007.  Notice  of  trast  in  favor  of  grantee. — Where  a  deed  is 
made  for  a  nominal  consideration,  and  contains  a  recital  that  it 
is  made  in  pursuance  and  fulfillment  of  a  trust  reposed  in  the 
grantor  by  the  grantee,  the  recital  is  not  notice  of  a  trust  in 
favor  of  any  other  person  than  the  grantee  himself.  This  is 
said  to  be  especially  true  when  the  deed  is  made  to  the  grantee 
and  his  heirs  in  fee-simple,  for  the  only  proper  use  and  behoof 
of  the  said  grantee  and  his  heirs  and  assigns  forever.^ 

§  1008.  Bond  for  deed.  —  A  purchaser,  being  presumed  to 
know  every  fact  to  which  he  is  led  by  a  deed  forming  a  link  in 
the  chain  of  his  title,  cannot,  in  equity,  escape  from  the  effect  of 
such  presumption,  because  an  equitable  right  and  not  a  legal  one 
is  the  fact  to  which  he  is  referred.  A  took  a  mortgage  from  B, 
on  premises  to  which  B  had  title  under  a  deed  from  C,  which 
contained  this  recital :  "  This  conveyance  is  made  in  pursuance 
of  a  contract  of  sale  of  said  premises,  made  and  entered  into  by 
the  party  of  the  first  part  for  a  conveyance  thereof  to  one  D,  of 

'  Mueller  v.  Engeln,  12  Bush,  441. 

*  Boggs  V.  Varner,  6  Watts  &  S.  469.  In  this  case  (at  page  474),  it  is  said 
on  the  question  of  whether  notice  should  be  proven  by  vague  and  uncertain 
evidence,  by  Rogers,  J. :  "A  court  of  equity  acts  on  the  conscience,  and  as 
it  is  impossible  to  make  any  demand  on  the  conscience  of  a  man  who  has 
purchased  for  a  valuable  consideration,  bona  fide  and  without  notice  of  any 
claim  on  the  estate,  such  a  man  is  entitled  to  the  peculiar  favor  of  a  court 
of  equity.  As  every  presumption  is  in  favor  of  the  subsequent  purchaser, 
when  the  former  owner  is  guilty  of  neglect,  his  title  cannot  be  postponed 
except  by  evidence  which  taints  his  conduct  with  fraud.  And  this,  it  is 
obvious,  ought  not  to  be  done  by  testimony  in  its  nature  vague  and  indeli- 
nite,  and  leading  to  no  certain  results,  such  as  that  he  ought  to  have  known 
of  the  prior  title  because  he  lived  near  the  owner,  in  the  same  town  perhaps, 
or  on  the  next  lot,  that  he  was  well  acquainted  with  him,  or  because  the 
title  was  well  known  to  others.  This  may  all  be  true,  and  yet  at  the  time 
he  pays  his  money  he  may  be  ignorant  of  any  other  title  than  his  own.  It 
is  not  just  that  inferences  should  be  strained  in  favor  of  the  person  by 
whose  default  the  mischief  has  been  done." 

»  Kaine  v.  Denniston,  22  Pa.  St.  202. 
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whom  the  said  party  of  the  second  part  has  become  the  assiguec 
or  purchaser,  and  as  such  entitled  to  a  fulfillment  thereof,  by 
virtue  of  this  conveyance,"  the  contract  being  identified  by 
its  date.  The  court  held  that  A  took  his  mortgage  Avith 
notice  of  the  equitable  right  of  D  to  a  conveyance  from  C,  and 
of  the  terms  of  the  agreement  between  D  and  B,  upon  which  the 
riffht  of  B  to  a  deed  from  C  was  founded.^  And  a  bond  for 
title,  held  by  the  vendee,  is  sufficient  to  charge  a  purchaser  from 
him  with  notice  of  the  lien  of  the  vendor  for  the  unpaid  pur- 
chase money  .^ 

§  1009.  Recital  of  nominal  consideration  as  evidence  of  fraud 
of  trustee.  —  As  a  general  proposition,  when  the  trust  is  defined 
as  to  its  object,  but  it  is  provided  that  the  property  may  be  sold, 
and  the  proceeds  re-invested  upon  trusts  that  require  a  certain 
time  to  be  made,  and  call  for  the  exercise  of  discretion  on  the 
part  of  the  trustee,  the  purchaser  is  not  bound  to  see  to  the 
application  of  the  purchase  money.  By  a  deed  properly  recorded 
land  was  conveyed  to  a  person  in  trust.  The  deed  of  trust  gave 
the  trustee  power  to  sell  the  property,  and  to  re-invest  the  pro- 
ceeds, if  the  sale  were  for  the  benefit  of  the  cestui  que  trust.  The 
trustee  executed  a  deed  conveying  the  land,  in  consideration  of 
one  dollar  and  other  valuable  considerations.  The  grantee 
under  this  deed  mortgaged  the  land  and  reconveyed  it  to  the 
trustee  subject  to  the  mortgage.  After  the  registration  of  these 
deeds,  the  mortgagee  assigned  the  mortgage.  The  recital  in  the 
deed  from  the  trustee  was  held  not  to  be  sufficient  notice  to  the 
assignee  that  the  acts  of  the  trustee  were  not  in  accordance  with 
the  power  conferred  upon  him.  There  was  no  obligation  upon 
the  assignee  to  see  whether  the  trustee  had  re-invested  the  money 
obtained  from  the  sale.^     "  The  assignee  of  the  mortgage,"  said 

*  Acer  V.  Westcott,  1  Lans.  193. 

»  Newsome  v.  Collins,  43  Ala,  663 ;  Bradford  v.  Harper,  25  Ala.  337.  And 
see  Sergeant  v.  Reynolds,  15  Pa,  St.  343 ;  Witter  v.  Dudley,  42  Ala,  616 ; 
Campbell  v.  Roach,  45  Ala.  667 ;  Johnson  v.  Thweatt,  18  Ala.  741 ;  Coy  v. 
Coy,  15  Minn,  119,  "The  question  of  the  sufficiency  of  notice  is  often 
embarrassing,  and  sometimes  difficult  of  solution.  But  as  a  general  rule, 
to  charge  a  purchaser,  the  notice  must  be  such  as  explains  itself  by  its  own 
terms,  or  refers  to  some  deed  or  circumstance  which  explains  it,  or  leads 
to  its  explanation,"    White  i\  Carpenter,  2  Paige,  217,  249. 

8  Norman  v,  Towne,  130  Mass,  52. 


313  EECITALS.  §  1009 

Colt,  J.,  "was  not  bound  to  ascertain  at  her  peril,  whether  it 
was  in  fact  a  sale  upon  which  the  trustee  actually  received  the 
money ;  and  her  title  cannot  be  defeated,  unless  she  had  actual 
or  constructive  notice  of  the  alleged  fraud.  It  is  contended  that 
the  recital  in  the  deed,  that  it  was  given  in  consideration  of  one 
dollar  and  of  other  valuable  considerations,  is  either  actual  or 
constructive  notice,  that  the  trustee  received  no  money  for  the 
deed,  and  that  it  was  given  in  violation  of  the  trust.  But  this 
recital  cannot  be  regarded  as  actual  or  positive  notice  of  the  fact 
charged,  because,  assuming  that  a  subsequent  purchaser  is  to  be 
affected  by  it  under  our  registry  law,  still  the  language  does  not 
necessarily  import  misconduct  in  the  trustee,  or  that  there  was 
an  absence  of  consideration.  It  is  entirely  consistent  with  the 
fact  that  the  consideration  was  received  in  securities  taken  by  the 
trustee  as  a  valid  change  of  investment,  and  in  fulfillment  of 
the  trust.  And  although  the  fact  that  the  actual  consideration 
is  not  stated  in  the  usual  form  may  be  competent,  in  connection 
with  other  evidence,  to  show  that  the  purchaser  was  by  all  the 
circumstances  put  upon  inquiry,  and  therefore  is  chargeable 
with  constructive  notice,  yet  the  recital  alone  is  plainly  not 
enough  to  raise  in  law  a  conclusive  presumption  of  notice."^ 
Somewhat  similar  in  principle  is  the  case  where  A  borrowed 
three  hundred  dollars  of  B,  and  transferred  and  delivered  to  him 
a  note  and  mortgage  for  one  thousand  five  hundred  dollars  as 
collateral  security  for  the  loan,  the  assignment  of  the  mortgage 
being  absolute  in  form  and  reciting  a  consideration  of  three 
hundred  dollars,  the  amount  borrowed.  Before  the  maturity 
of  the  note,  B  transferred  it  and  assigned  the  mortgage  to  C,  as 
collateral  security  for  a  loan  of  one  thousand  two  hundred  dol- 
lars. A  brought  a  suit  in  equity  against  B  and  C  to  redeem  the 
note  and  mortgage.  The  court  held  that  the  recital  of  the  con- 
sideration in  the  assignment  of  the  mortgage  to  B  was  not  of 
itself  sufficient  to  put  C  on  inquiry,  or  to  show  that  he  acted 
fraudulently,  and  A  could  exercise  the  right  of  redemption 
only  by  paying  the  amount  for  which  C  held  the  note  and  mort- 
gage as  collateral  security.^     The  notice,  in  other  words,  derived 

1  Norman  v.  Towne,  130  Mass.  52. 

2  Briggs  V.  Rice,  130  Mass.  50.    The  court,  per  Colt,  J.,  said:  "It  is  not 
easv  to  state  by  rule  what  constitutes  in  equity  implied  or  constructive 
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from  matters  of  record,  is  never  construed  as  being  more  exten- 
sive than  the  facts  stated  by  the  record.* 

notice,  because  it  depends  in  most  cases  upon  a  great  variety  of  circum- 
stances, having  a  tendency  to  excite  suspicion,  or  showing  fraudulent  pur- 
pose. The  general  rule  is,  that  whatever  puts  a  party  upon  inquiry 
amounts  to  notice,  provided  the  inquiry  as  in  the  case  of  a  purchaser  is  a 
duty,  and  would  lead  to  a  knowledge  of  the  fact.  It  is  left  to  be  decided 
in  each  case  what  is  sulficient  to  put  a  party  on  inquiry.  In  the  present 
case,  the  fact  relied  on  is  clearly  not  sulficient.  The  defendant  became 
holder  of  this  note  for  a  valuable  consideration  before  its  maturity.  He 
had  no  actual  notice  of  any  equities  which  would  defeat  his  right  to  recover 
an  amount  sufficient  to  secure  the  payment  of  the  debt  for  which  it  was 
pledged.  As  owner  of  the  mortgage  note,  he  was  in  fact  entitled  in  equity, 
without  any  assignment,  to  claim  the  benefit  of  the  mortgage  security. 
The  mortgage  in  this  case,  however,  was  assigned  to  him  by  one  who  had 
a  perfect  record  title.  It  is  well  settled  that  the  consideration  expressed  in 
a  deed  is  not  conclusive,  and  it  is  always  open  to  show  what  the  real  con- 
sideration was,  and  that  it  was  more  or  less  than  the  amount  named : 
Bullard  v.  Briggs,  7  Pick.  533.  The  recital  of  an  inadequate  consideration 
in  the  assignment  under  which  Rice,  the  assignor  of  Gooding,  claimed,  if 
brought  to  the  knowledge  of  the  latter,  might  be  competent  as  one  circum- 
stance in  connection  with  other  evidence  to  charge  him  with  gross  negli- 
gence or  a  fraudulent  purpose,  but  is  not  alone  sufficient  to  put  him  on 
inquiry,  or  prove  fraud  on  his  part.  It  is  not  easy  to  see  in  it  anything 
calculated  even  to  arouse  suspicion.  It  is  consistent  with  the  fact  that  the 
amount  of  three  hundred  doUars  was  agreed  on  by  the  parties  as  the  fair 
value  of  the  mortgaged  property,  or  that  it  was  fairly  bought  for  that  sum 
by  Rice.  It  does  not  necessarily  implj'  any  defect  or  qualification  of  the 
apparent  title  in  him.  It  certainly  cannot  be  treated  as  actual  notice  that 
the  note  was  subject  to  some  unknown  equity,  the  nature  of  which  it  was 
the  duty  of  the  defendant  to  ascertain  at  his  peril.  As  a  prudent  man 
taking  a  note  not  yet  due,  it  was  sufficient  for  him  to  know  that  the  assign- 
ment transferred  to  him  a  good  title  to  the  mortgage  security.  It  is  not 
enough  that  an  over  prudent  and  cautious  person,  if  his  attention  had  been 
called  to  the  circumstance  in  question,  would  have  been  likely  to  seek  an 
explanarion  of  it.  There  must  be  some  clear  neglect  to  inquire,  after  actual 
notice  that  the  title  is  in  some  way  defectiVe,  or  some  fraudulent  and  wU- 
f ul  blindness,  as  distinguished  from  mere  want  of  caution  :  Jones  v.  Smith, 
1  Hare,  43,  55,  and  1  Phillips,  244 ;  Ware  v.  Lord  Egmont,  4  De  (Jex,  M.  «fc 
G.  460 ;  Dexter  v.  Harris,  2  Mason,  531 ;  Buttrick  v.  Holden,  13  Met.  355 ; 
Jackson  v.  Valkenburgh,  8  Cowen,  260." 
1  Gale's  Ex'r  v.  Morris,  29  N.  J.  Eq.  222. 
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§  1010.    Certainty  of  description. — The  description  of  the 
premises  conveyed  must  be  sufficiently  definite  and  certain  to 
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enable  the  laud  to  be  identified ;  otherwise  it  will  be  void  for 
uncertainty.*  A  suit  in  ejectment  was  commenced  to  recover 
"  the  northwest  fourth  of  the  southwest  quarter  of  section  eleven, 
township  fifty-three,  range  sixteen,"  embracing  forty  acres.  The 
deed  conveyed  several  tracts,  but  the  only  designation  in  the 
deed  which  would  include  the  forty-acre  tract  for  which  suit 
was  brought  was,  "the  southwest  quarter  of  section  eleven,  con- 
taining forty  acres."  As  a  quarter  section  contains  four  forty- 
acre  tracts,  it  was  impossible  to  decide  to  which  forty-acre 
tract  the  description  applied.  This  ambiguity  in  the  descrip- 
tion was  held  to  be  patent,  and  hence  incapable  of  removal 
by  extrinsic  evidence.  A  suit  in  ejectment  founded  on  such 
a  deed  must  fail.  The  title  should  be  first  perfected  by  an 
action  brought  for  the  reformation  of  the  deed.^  But  to  render 
the  deed  void  for  uncertainty  in  the  description,  the  ambiguity 
must  be  patent  and  appear  on  the  face  of  the  instrument.'  A 
deed  is  void  for  uncertainty  which  describes  the  land  conveyed 
as  "  one  tract  of  land  lying  and  being  in  the  county  aforesaid, 
adjoining  the  lands  of  John  J.  Phelps  and  Norfleet  Pender,  con- 
taining twenty  acres  more  or  less."*  A  deed  is  void  for  uncer- 
tainty, if  from  its  face  it  is  apparent  that  there  are  two  lots  to 


»  People  V.  Klumpke,  41  Cal.  263 ;  Woflford  v.  McKinna,  23  Tex.  36,  44 ; 
76  Am.  Dec.  53 ;  Williams  v.  Western  Union  R.  R.  Co.  50  Wis.  71 ;  Camp- 
bell V.  Johnson,  44  Mo.  247;  Boardman  v.  Read,  6  Peters,  328 ;  Bailey  w. 
White,  41  N.  H.  337.  See  Gatewood  v.  House,  65  Mo.  663 ;  United  States  v. 
King,  3  How.  773 ;  Sneed  v.  Woodward,  30  Cal.  430 ;  Montag  v.  Linn,  23 
HI.  551 ;  Kea  v.  Robeson,  5  Ired.  Eq.  375  ;  Lumbard  v.  Aldrich,  8  N.  H.  31 ; 
28  Am.  Dec.  381.  See,  also,  Cummings  v.  Browne,  61  Iowa,  385;  Shoe- 
maker V.  McMonigle,  86  Ind.  421 ;  Brown  v.  Chambers,  63  Tex.  131 ;  Freed 
V.  Brown,  41  Ark.  495 ;  Howard  v.  North,  5  Tex.  290 ;  51  Am.  Dec.  769. 

*  Campbell  v.  Johnson,  44  Mo.  247. 

»  Hardy  v.  Matthews,  38  Mo.  121 ;  Johnson  v.  Ashland  Lumber  Co.  52 
Wis.  458. 

*  Dickens  v.  Barnes,  79  N.  C.  490.  Said  Faircloth,  J.,  speaking  for  the 
court :  "  It  fails  to  identify  or  to  furnish  the  means  of  identifying  under  the 
maxim,  id  certum  est  quod  cerium  reddi  potest,  the  land  in  possession  of 
the  defendant,  the  locus  in  quo.  It  gives  neither  course  nor  distance  of  a 
single  line,  nor  a  single  point,  stake,  or  corner,  anywhere  to  begin  at. 
Does  the  tract  lie  on  the  north,  south,  east,  or  west  side  of  the  lands  of 
Phelps  and  Pender,  what  course  would  the  surveyor  take  if  he  had  a 
beginning  point  ?  These  questions  cannot  be  answered  by  the  aid  of  facts 
dehors  the  deed,  established  by  parol  proof,  because  it  is  a  patent  ambi- 
guity, a  question  of  law  for  the  court,  and  not  one  of  fact  for  the  jury." 
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which  the  description  is  equally  applicable.^  Such  an  ambiguity 
cannot  be  explained  by  parol  evidence.^  So  a  grant  from  the  State 
is  void  in  which  the  description  is  "  a  tract  of  laud  containing  one 
hundred  and  seventy-three  acres,  lying  and  being  in  our  county 
of  Wilkes,  on  a  big  branch  of  Luke  Lee's  Creek,  beginning  at  or 
near  the  path  that  crosses  the  said  branch,  that  goes  from  Crane's 
to  Sutton's  on  a  stake,  running  west  28  chains  50  links  to  a 
white  oak,  on  Miller's  line,  then  north  60  chains  to  a  stake,  then 
east  28  chains  50  links  to  a  stake,  then  south  60  chains  to  the 
beginning."  ^  A  description  in  a  memorandum  of  contract  of  the 
land  to  be  conveyed  as  a  tract  of  one  hundred  and  fifty  acres, 
"  lying  on  Watery  Branch,  in  Johnston  County,"  is  so  indefinite 
that  no  decree  for  a  conveyance  can  be  based  upon  it.'*  So  a 
description,  "for  fifty  acres  of  land,  situate  and  lying  on  the 
headwaters  of  Elk  Shoal  Creek  as  far  as  the  waters  of  Eadford 
Creek,  to  interfere  with  no  land  before  sold,"  is  insufficient  to 
admit  of  the  introduction  of  parol  evidence  to  identify  the  land.^ 

§  1011.  Illustrations  of  uncertainty. — ^The  description, "  begin- 
ning at  a  point  in  Laurel  Swamp ;  thence  along  the  margin  of  the 
swamp  to  a  point;  thence  north  85  deg.  W.  90  poles;  thence  40 

>  Brandon  v.  Leddy,  67  Oal.  43. 

«  Brandon  v.  Leddy,  67  Cal.  43. 

»  Hinchey  v.  Nichols,  72  N.  C.  66. 

*  Capps  V.  Holt,  5  Jones  Eq.  153. 

6  Radford  v.  Edwards,  88  N.  C.  347.  The  court  said,  the  instrument 
being  a  bond  for  a  deed :  "  As  land,  unless  it  has,  as  a  tract  or  lot  acquired 
a  name  to  distinguish  it,  and  by  which  it  is  known,  can  only  be  ascertained 
by  boundary  lines,  and  separated  from  all  other,  the  necessity  of  identify- 
ing by  a  description  which  admits  of  a  definite  location  is  obvious ;  and 
where  this  cannot  be  done,  no  title  to  it  as  a  distinct  portion  can  pass  by 
the  deed  or  written  instrument,  the  sole  office  of  parol  evidence  being  to 
fit  the  description  to  the  thing  described,  and  not  to  add  to  the  words  of 

description Recurring  to  our  own  case,  it  may  be  asked  how  can 

the  surveyor  find  a  starting  point  on  either  creek  ?  And  if  he  could,  how 
far,  if  he  pursues  the  course  of  the  creek,  is  he  to  run,  and  where  stop  for 
a  corner  ?  In  what  direction  wUl  he  go  thence  to  the  other  creek,  and 
where  find  a  corner  there  ?  And  how  will  he  get  back  to  the  assumed 
beginning?  These  inquiries  find  no  solution  in  the  instrument,  and  the 
runnings  must  be  wholly  arbitrary  in  order  to  ascertain  where  the  fifty 
acres  lie.  There  is  not  furnished  even  any  indicia  of  the  form  of  the  land ; 
and  if  form  were  given,  the  locations  could  be  made  indefinite  in  number, 
and  all  fulfilling  equally  the  conditions  and  requirements  of  the  language 
of  the  bond." 
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deg.  W.  86  poles ;  thence  N.  40  deg.  east  60  poles  to  a  point  in  a 
pond ;  thence  along  the  pond  to  a  point;  thence  S.  77  deg.  88  poles 
to  the  beginning,  containing  one  hundred  and  forty-four  acres  on 
the  south  side  of  Broad  Creek,  lot  10,"  is  so  vague  that  no  laud 
can  be  located  under  it.^  A  staJce,  unless  identified,  is  an  imagi- 
nary point,  and  therefore  no  land  can  be  located  under  a  descrip- 
tion in  which  the  beginning  call  is  for  a  stake,  and  the  remainder 
of  description  is  for  course  and  distance.^  In  the  description 
in  a  deed  the  boundary  line  was  given  as  running  from  a 
creek  which  was  several  thousand  feet  in  length  without  any 
other  designation  of  the  starting  point.  This  rendered  the  land 
incapable  of  identification,  for  the  reason  that  the  condition  of 
the  description  could  be  complied  with  by  running  a  line  start- 
ing from  any  position  on  the  creek.  The  deed,  on  account  of 
the  incurable  uncertainty  in  the  description,  thus  became  inoper- 
ative.' But  where  a  call  in  a  deed  is  from  a  certain  point  "  to 
the  hills,"  this  term,  though  by  itself  indefinite,  will,  in  case  of  a 
studied  repetition  of  that  call  in  all  the  deeds  forming  the  chain 
of  title,  prevail  over  a  call  for  a  specified  quantity  of  land.^  A 
description  giving  the  number  and  subdivisions  of  certain  sec- 
tions only,  but  omitting  the  names  of  the  township,  range,  or 
county  in  which  the  land  is  situated,  renders  the  deed  void  for 
the  patent  ambiguity  in  the  description.*  But  if  the  land  is 
situated  in  a  city,  and  the  land  is  described  as  being  in  a  certain 
city,  although  the  name  of  the  State  or  county  may  not  be  given, 
the  court,  in  an  action  of  ejectment  in  which  the  deed  is  offered 
in  evidence,  will  take  notice  that  such  city  is  in  a  certain  county 
in  the  State.^    And  where  a  party  enters  in  the  United  States 


*  Archibald  v.  Davis,  5  Jones  (N.  C.)  322. 

»  Mann  v.  Taylor,  4  Jones  (N.  C.)  272 ;  69  Am.  Deo.  750.  In  this  case 
the  description  was :  "  Beginning  at  a  stake,  running  thence  north  500 
chains,  thence  west  250  chains,  thence  south  500  chains,  thence  east  250 
chains,  to  the  first  station."    See,  also,  Massey  v.  Belisle,  2  Ired.  170. 

■  Le  Franc  v.  Richmond,  5  Sawy.  601. 

*  Glamorgan  v.  Hornsby,  13  Mo.  App.  550.  See  Glamorgan  v.  Baden 
etc.  Ry.  Co.  72  Mo.  139. 

0  Fuller  v.  Fellows,  30  Ark.  657. 

«  Harding  v.  Strong,  42  111.  148.  In  this  case  the  description  was : 
"Those  certain  tracts  or  parcels  of  land  situated  in  the  Haley's  addition  to 
the  city  of  Monmouth,  known  as  lot  five  in  block  one,  and  lot  seven  in 
block  ten,  in  south  addition  to  said  city." 
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land  office  certain  tracts  of  land,  describing  them  by  section, 
township,  and  range,  and  they  are  shown  to  be  in  a  certain 
county  within  the  State,  and  afterwards,  by  a  deed  executed  in 
the  same  State,  conveys  a  portion  of  such  land,  describing  it  also 
by  section,  township,  and  range,  but  not  designating  the  county 
or  State  in  which  the  land  is  situated,  it  has  been  held  that  it 
will  be  presumed  that  the  deed  was  intended  to  convey  land  in 
the  State.*  It  seems,  however,  under  any  circumstances,  that  if 
in  the  description  the  names  of  the  town,  county,  and  State  are 
omitted,  the  grantee  nevertheless  acquires  an  equitable  interest  in 
the  property.^  The  owner  of  a  triangular  piece  of  land  executed 
a  deed  for  a  portion  of  it,  the  description  fixing  the  eastern  line 
only.  The  deed  recited  the  grantor's  meaning  to  convey  "one 
half  of  what  I  now  own"  of  the  triangle,  "said  land  to  be 
surveyed,  and  the  bounds  set."  The  grantor,  however,  before 
any  survey  was  made  or  bounds  set,  conveyed  to  another  party 
the  westerly  point  of  the  triangle,  including  more  than  half 
of  it.  The  first  deed  was  held  void  for  uncertainty.^  A 
description  in  a  deed  of  the  land  conveyed  as  "a  part  of  sec- 
tion 18,  in  township  7,  of  range  2  east,  containing  one  hundred 
and  eighty  acres,"  is  a  patent  ambiguity.  Parol  evidence  can- 
not explain  or  help  it.'*  A  deed  is  void  for  uncertainty  in 
which  the  land  attempted  to  be  conveyed  is  described  as  "  three 
fractions  of  lot  7,  J  and  K,  Fourth  and  Fifth  streets,  Sacramento 
City.^  A  description  in  a  deed  and  mortgage  of  the  land  as 
"the  southeast  part  of  the  southeast^  fourth  of  the  northeast 
quarter  of  section  36,  township  4  soutii,  and  range  2  east,  con- 
taining thirty-two  acres,"  was  considered  too  indefinite  to  sustain 
a  suit  for  possession  of  the  land.^  Possession  may  render  cer- 
tain, what  otherwise  would  be  an  uncertain  description.'  If 
the  description  is  so  defective  as  to  render  the  deed  void,  a  suit  for 
a  breach  of  a  covenant  of  seisin  contained  in  the  deed  cannot  be 


*  Butler  V.  Davis,  5  Neb.  521.    And  see  Long  v.  Wagoner,  47  Mo.  178. 
'  Lloyd  V.  Bunce,  41  Iowa,  660. 

'  Harvey  v.  Byrnes,  107  Mass.  518. 

*  Brown  v.  Guice,  46  Miss.  299. 

6  Tryon  v.  Huntoon,  67  Cal.  325,  and  cases  cited. 
«  Shoemaker  v.  McMonigle,  86  Ind.  421. 
»  Richards  v.  Snider,  11  Or.  197. 
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maintained  without  showing  a  mistake  and  seeking  a  reformation 
of  tlic  decd.^ 

§  1012.  What  is  a  sufficient  description.  —  A  deed  is  not  void 
for  uncertainty  because  there  may  be  errors  or  an  inconsistency  in 
^<:^^i^'^2sorae  of  the  particulars,  xf  a  surveyor  by  applying  the  rules  of 
surveying  can  locate  the  land,  the  description  is  sufficient.'^  And 
generally  the  rule  may  be  stated  to  be  that  the  deed  will  be  sus- 
tained if  it  is  possible  from  the  whole  description  to  ascertain  and 
identify  the  land  intended  to  be  conveyed.^     Thus,  a  deed  was 

^  Gordan  v.  Goodman,  98  Ind.  269.  In  this  case  the  description  was : 
"The  following  described  real  estate,  situate  in  the  county  of  Pulaski, 
State  of  Missouri,  to  wit :  And  part  of  the  southeast  quarter  of  section 
25,  commencing  at  the  southwest  comer  of  the  southwest  quarter  of  the 
southeast  quarter  of  said  section,  running  thence  west  to  the  cross  fence, 
between  Berry  Warther  and  Alvis  Goss,  thence  northeast  to  the  half-mile 
line,  thence  south  with  said  line  to  the  place  of  beginning,  containing  in  all 
one  hundred  and  eighty  acres."  As  the  township  and  range  were  not 
given,  the  location  of  the  land  from  the  description  supplied  by  the  deed 
became  impossible. 

It  is  necessary  that  a  definite  and  certain  description  of  the  land  to  be 
sold  should  be  contained  in  an  order  of  tlio  Probate  Court  for  the  sale  of 
the  land  of  a  minor  by  his  guardian.  Reference  to  documents  not  con- 
tained in  the  order  itself  cannot  help  an  insufficient  descriptiou  in  the 
order:   Hill  v.  Wall,  G6  Cal.  130. 

»  Pennington  v.  Flock,  93  Ind.  378 ;  Smiley  v.  Fries,  104  111.  416. 

'  Lyman  v.  Loomis,  5  N.  H.  408 ;  Eggleston  v.  Bradford,  10  Ohio,  312 ; 
Brown  v.  Warren,  16  Nev.  228 ;  Stanley  v.  Green,  12  Cal.  148 ;  Smith  t>. 
Dean,  15  Neb.  432 ;  Bailey  v.  Allegheny  Nat.  Bank,  104  Pa.  St.  425 ;  Coleman 
V.  Manhattan  Beach  Improvement  Co.  94  N.  Y.  229 ;  Vose  v.  Bradstreet,  27 
Me.  156;  Douthit  v.  Robinson,  55  Tex.  69;  Mason  v.  White,  11  Barb.  173; 
Brown  v.  Coble,  76  N.  C.  391 ;  Berry  v.  Wright,  14  Tex.  270 ;  Farris  v. 
Gilbert,  50  Tex.  350;  Bosworth  v.  Sturtevant,  2  Cush.  392;  Warren  v. 
Makely,  85  N.  C.  12 ;  Andrews  v.  Pearson,  68  Me.  19 ;  Spect  v.  Gregg,  51 
Cal.  198;  Andrews  v.  Murphy,  12  Ga.  431 ;  English  v.  Roche,  6  Ind.  62; 
Enochs  V.  Miller,  60  Miss.  19 ;  Reed  v.  Lammel,  28  Minn.  306 ;  Bowles  v. 
Beal,  60  Tex.  322;  Hall  v.  Shotwell,  66  Cal.  379;  Peck  v.  Mallams,  10 
N.  Y.  (6  Seld.)  509 ;  Jackson  v.  Delancy,  11  Johns.  365  ;  Pipkin  v.  Allen,  29 
Mo.  229 ;  Harmon  v.  James,  15  Miss.  (7  Smedes  &  M.)  Ill :  45  Am.  Dec. 
296 ;  Neel  v.  Hughes,  10  Gill  &  J.  7 ;  Bird  v.  Bird,  40  Me.  398 ;  Middlebury 
College  V.  Cheney,  1  Vt.  336 ;  Barlow  v.  Chicago  etc.  R.  R.  Co.  29  Iowa,  276 ; 
Roberts  v.  Grace,  16  Minn.  126;  Conover  v.  Wardell,  22  N.  J.  Eq.  492; 
Everett  v.  Boardman,  58  111.  429;  Morton  v.  Root,  2  Dill.  312;  Charter  v, 
Graham,  56  111.  19 ;  Alexander  v.  Knox,  6  Sawy.  54  ;  McLaughlin  ?;.  Bishop, 
35  N.  J.  L.  512 ;  Cooley  v.  Warren,  53  Mo.  166 ;  Shewalter  v.  Pirner,  55  Mo. 
218;  Bybee  v.  Hageman,  66  111.  519;  Sherman  v.  McCarthy,  57  Cal.  507; 
Hoar  V.  Goulding,  116  Mass.  132 ;  Thayer  v.  Torrey,  37  N.  J.  L.  339 ;  Arm- 
strong V.  Colby,  47  Vt.  359 ;  Billings  v.  Kankakee  Coal  Co.  67  111.  489 ;  Bart- 
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held  not  to  be  void  for  uncertainty  where  the  land  conveyed  was 
described  as  "two  hundred  and  twenty-two  and  a  half  acres  off 
the  south  and  west  part  of  the  south  half  of  section  24,  T.  1,  R. 
7  west,  in  De  Soto  County."  ^  And  a  deed  describing  the  land 
conveyed  as  situated  in  a  certain  county  and  school  district,  and 
bounded  by  certain  metes  and  bounds  and  visible  monuments, 
but  omitting  to  state  the  section  and  township,  was  held  not  to 
be  void  for  uncertainty.^  It  is  not  essential  to  the  validity  of  a 
deed  that  the  description  should  be  by  boundaries,  courses,  or 
distances,  or  by  reference  to  monuments.  If  the  description  is 
general,  the  particular  subject-matter  to  which  the  description 

lett  V.  Corliss,  63  Me.  287 ;  Tucker  v.  Allen,  16  Kan.  312 ;  Cohen  v.  Woollard, 
2  Tenn.  Ch.  686 ;  Auburn  Congregational  Church  v.  Walker,  124  Mass.  69 ; 
Scheiber  v.  Kaehler,  49  Wis.  291 ;  Choteau  v.  Jones,  11  111.  300 ;  50  Am. 
Dec.  460;  Hauley  v.  Blackford,  1  Dana,  1 ;  25  Am.  Dec.  114;  CiUey  v.  Childs, 
73  Me.  130 ;  Dunn  v.  Tousey,  80  Ind.  288 ;  McElhinney  v.  Kraus,  10  Mo. 
App.  218  ;  Bowen  v.  Galloway,  98  111.  41 ;  Sharp  v.  Thompson,  100  111.  447 ; 
39  Am.  Rep.  61 ;  Wiley  v.  Lovely,  46  Mich.  83 ;  Whitney  v.  Robinson,  53 
Wis.  309 ;  Irving  v.  Cunningham,  58  Cal.  306 ;  Keening  v,  Aj  ling,  126  Mass. 
404 ;  Paroni  v.  Ellison,  14  Nev.  60  ;  Friedman  v.  Nelson,  53  Cal.  589  ;  Pretty- 
man  V.  Walston,  34  111.  175  ;  Miller  v.  Mann,  55  Vt.  475  ;  Walsh  v.  Ringer, 
2  Ohio,  327;  15  Am.  Dec.  555;  Camley  v.  Stanfield,  10  Tex.  546;  60  Am. 
Dec.  219 ;  Bullen  v.  Runnels,  2  N.  H.  255  ;  9  Am.  Dec.  55.  The  object  of  a 
description  may  be  said  to  be  to  prevent  imposition  :  Bates  v.  Bank  of 
Missouri,  15  Mo.  309 ;  55  Am.  Dec.  145.  See,  also,  as  to  construction  of 
particular  descriptions,  Howard  v.  Pepper,  136  Mass.  28  ;  Mast  v.  Tibbies, 
60  Tex.  301 ;  Bowles  v.  Beal,  60  Tex.  322.  In  a  mortgage  the  land  afifected 
was  described  as  being  north  of  the  "ground  of  the  C.  C.  C.  &  I.  R.  R." 
The  court  held  that  the  description  was  not  rendered  void  by  the  use  of  the 
word  "ground"  instead  of  "right  of  way :"  Pence  v,  Armstrong,  95  Ind. 
191, 

1  Goodbar  v.  Dunn,  61  Miss.  618. 

»  Dorr  V.  School  District,  40  Ark.  237.  Said  the  court,  per  Smith,  J.:  "  Is 
the  description  so  defective  that  it  is  impossible  by  the  aid  of  parol  evidence 
to  locate  the  land?  It  is  in  a  certain  county,  and  in  a  certain  school  dis- 
trict, which  has  definite  boundaries,  is  parcel  of  the  tract  upon  which 
stood  the  residence  of  Benjamin  I.  Edwards,  contains  three  acres,  and  is 
described  by  metes  and  bounds,  and  by  visible  monuments,  to  wit,  the 
grave-yard,  the  school-house,  the  highway,  corner  stakes,  and  initial  tree 
from  which  to  start.  And  defendant  had  gone  into  possession.  A  compe- 
tent surveyor  could  have  found  the  land  without  much  diflSieulty.  In  con- 
veyancing lawyers  commonly  follow  tlie  system  of  notation  established  by 
the  general  government,  distinguishing  lands  according  to  tlieir  legal  sub- 
divisions. This  furnishes  a  description  at  once  convenient  and  accurate. 
But  it  is  not  necessary  to  mention  the  section,  township,  and  range  :  Cooper 
V.  White,  30  Ark.  513.  When  the  land  lies  in  a  city  or  town,  the  descrip- 
tion is  usually  by  reference  to  the  lots  and  blocks  of  a  recorded  plat." 
n.  Deeds.— 21. 
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applies  may  be  ascertained  by  parol  evidence,  and  the  deed  will 
not  be  held  void  for  uncertainty,  if,  with  the  aid  of  such  evidence, 
the  land  intended  to  be  conveyed  can  be  located.  Thus,  the  prop- 
erty intended  to  be  conveyed  was  described  in  the  deed  as 
"  Pelican  Beach,  near  Barren  Island,  in  the  town  of  Flatlauds." 
The  name  "Pelican  Beach"  had  originally  been  applied  to  the 
salt  meadows,  marsh,  and  beach,  on  the  westerly  end  of  Barren 
Island.  Subsequently  an  inlet  opened  across  the  beach  and  the 
greater  portion  of  it  was  thereby  separated  from  the  island.  The 
title  of  the  grantee  to  the  beach  was  undisputed,  and  it  was  held 
in  an  action  of  ejectment  that  the  deed  was  not  void  for  uncer- 
tainty, but  conveyed  the  title  to  that  portion  of  the  beach  cut  off 
by  the  inlet.*  The  court  will  not  resort  to  arbitrary  rules  of 
construction,  if  without  so  doing  the  intention  of  the  parties  can 
be  ascertained.  The  deed  and  its  descriptive  clauses  will  be  con- 
strued as  any  other  contract  would  be.^  When  a  doubtful 
description  is  to  be  construed,  the  court  should  endeavor  to 
assume  the  position  of  the  parties,  the  circumstances  of  the  trans- 
action should  be  carefully  considered,  and  in  the  light  of  those 
circumstances,  the  words  should  be  read  and  interpreted.' 

§  1013.  Ulustrations. — A  grantor  described  land  conveyed  as 
"  my  homestead  farm  situated  in  said  Buckfield,"  and  described  the 
various  parcels  of  which  it  was  composed,  and  gave  as  a  descrip- 

*  Coleman  v.  Manhattan  Beach  Improvement  Co.  94  N.  Y.  229.  A 
sheriff's  deed  to  a  lot  in  a  city  describing  it  as  "  part  of  lot  17,  fronting  on 
GraUatLn  Street  fifty  feet,  extending  eastwardly  seventy-three  feet,  as  the 
property  of  said  Isaac  Jamison,"  was  held  not  to  be  void  on  its  face  for 
uncertainty,  for  it  might  be  shown  by  parol  evidence  that  the  extent  of  the 
frontage  of  the  lot  on  Gallatin  Street  was  only  fifty  feet ;  or  that  Jamison, 
when  the  deed  was  executed,  was  the  owner  of  a  defined  part  of  the  lot 
fronting  on  such  street  measuring  fifty  feet,  and  known  "as  the  property 
of  said  Isaac  Jamison."  But  when  it  is  shown  by  extrinsic  proof  that  the 
frontage  of  lot  17  on  Gallatin  Street  was  about  one  hundred  and  forty- 
seven  feet,  all  of  which  had  been  conveyed  to  Jamison  except  about 
twenty-five  feet,  and  it  is  not  shown  that  any  part  of  this  has  been  dis- 
posed of  by  Jamison  at  the  time  of  the  execution  of  the  deed,  and  it  is  not 
shown  that  the  fifty  feet  front  had  ever  been  separated  from  the  other,  or 
that  there  was  any  identification  of  any  fifty  feet  known  "  as  the  property 
of  said  Isaac  Jamison,"  the  deed  on  account  of  the  insufficient  identifica- 
tion of  the  property  is  void  for  uncertainty :  Bernstein  v.  Humes,  71  Ala. 
260. 

»  Kimball  v.  Semple,  25  Cal.  440. 

»  Truett  V.  Adams,  66  Cal.  218. 
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tion  of  the  last  parcel  "twelve  and  a  half  acres  out  of  lot 
numbered  eight  in  the  first  range."  It  was  held  that  the  whole 
parcel  passed,  notwithstanding  it  contained  twenty-five  acres.^ 
A  description  is  suificiently  definite  if  it  gives  the  corner  of  a 
certain  lot  as  the  beginning,  and  courses  and  distances  from  this, 
with  metes  and  bounds.^  A  description  in  a  deed  of,  "all  lands 
and  real  estate  belonging  to  the  said  party  of  the  first  part,  where- 
ever  the  same  may  be  situated,"  is  sufficient  to  pass  any  land 
belonging  to  the  grantor  at  the  time  of  the  execution  of  the  deed.^ 
A  deed  for  "  one  half  of  my  lot,"  when  it  is  shown  by  extrinsic 
evidence  that  the  grantor  owned  but  one  lot  at  the  time  in  the 
place,  is  not  void  for  vagueness  or  uncertainty  of  description. 
The  grantee  takes  as  a  tenant  in  common  of  an  undivided  one  half 
of  the  lot.'*  Where  land  was  situated  in  the  bend  of  a  river,  it 
was  held  that  a  description  in  which  one  of  the  lines  was  described 
as  running  "nearly  due  west  along  the  top  or  brow  of  the  bluff 
on  the  south  side  of  said  river,"  was  sufficiently  definite  and 
certain.^  A  deed  in  which  the  land  is  described  as  "beginning 
at  a  servisberry  corner,  thence  north  to  a  white  oak,  thence  east 
to  a  white  oak,  thence  south  to  limestone  quarry,  thence  to  a 
white  oak,"  when  accompanied  by  a  transfer  of  possession,  and 
when  it  is  shown  that  the  trees  are  marked,  is  sufficient  to  pass 
the  title,  although  no  mention  is  made  of  the  locality  of  the 
land."  In  Ohio,  it  has  been  held  that  a  description  of  land  as 
"seventy  acres  lying  and  being  in  the  southwest  corner"  of  a 
certain  section,  is  sufficiently  definite,  and  that  the  land  conveyed 
will  lie  in  a  square.^     In  a  deed  conveying  several  parcels  of 

1  Andrews  v.  Pearson,  68  Me.  19. 

'  Meikel  v.  Greene,  94  Ind.  344. 

8  Pettigrew  v.  Dobbelaar,  63  Cal.  396.  And  see  Brown  v.  Warren,  16 
Nev.  228. 

*  Lick  V.  O'Donnell,  3  Cal.  59. 

6  Smith  V.  Dean,  15  Neb.  432. 

6  Banks  v.  Ammon,  27  Pa.  St.  172. 

^  Walsh  V.  Ringer,  2  Ohio,  327 ;  15  Am.  Dec.  555.  Said  the  court :  «'The 
general  position  of  the  land  conveyed  is  given  with  sufficient  certainty. 
It  is  in  the  southwest  corner.  According  to  the  rules  of  decision,  both  in 
this  State  and  in  Kentucky,  that  corner  is  a  base  point  from  which  two 
sides  of  the  land  conveyed  shall  extend  an  equal  distance,  so  as  to  include 
by  parallel  lines  the  quantity  conveyed.  From  this  point  the  section  lines 
extend  north  and  east  so  as  to  fix  the  boundary  west  and  south,  the  east 
and  north  boundaries  only  are  to  be  established  by  construction,  and  the 
rule  referred  to  gives  them  with  sufficient  certainty." 
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land  the  description  was :  "  The  following  tracts  or  parcels  of 
land,  all  of  which  lying  and  being  in  the  military  tract  in  the 
State  of  Illinois,  that  is  to  say,  the  northwest  J,  section  27,  11 
S.,  2  W.,"  with  several  other  tracts  with  the  word  "section" 
omitted.  It  was  held  that  the  word  "section"  would  be  under- 
stood, and  hence  that  the  description  of  the  other  tracts  was 
sufficient.^  A  description  of  the  land  conveyed  as,  "  all  my 
right,  title,  and  interest  in  and  to  a  parcel  of  laud  situate  in  the 
town  of  San  Francisco,  being  block  No.  9,  the  same  on  which 
I  now  reside.  The  part  thus  donated  commences  at  the  north- 
east corner  of  said  block,  running  twenty-five  varas  west  from 
said  corner,  thence  back  one  hundred  varas"  —  is  sufficient  to 
sustain  the  deed.  The  land  thereby  conveyed  would  be  a  strip 
off  the  easterly  side  of  the  block,  which  in  width  would  be 
twenty-five  varas,  and  in  depth  one  hundred  varas.^  Although 
there  may  be  a  deflection  of  twenty-five  degrees  from  the  cardinal 
points  of  the  compass  In  the  lines  of  a  lot,  a  description  of  the  land 
conveyed  as  the  "north  twenty  feet"  of  such  lot  is  sufficiently 
defined.'  A  deed  in  which  the  land  to  be  conveyed  was 
described  as  "commencing  at  the  southeast  corner  of  section  21, 
township  84,  range  26,"  was  held  to  be  sufficient,  notwithstand- 
ing that  the  deed  did  not  mention  the  county  and  State  in  which 
the  land  was  situated,  it  appearing  that  the  township  and  range 
specified  were  nowhere  else  than  in  the  county  and  State  in 
which  the  land  was  claimed  to  lie.'*  A  deed  is  sufficient  so  far 
as  certainty  of  description  is  concerned  if  it  states  the  name  of 
the  tract  and  county,  and  refers  to  deeds  of  record  clearly 
describing  the  land  for  a  more  specific  description.^  Where 
the  description  is  uncertain,  reference  may  be  made  to  prior 
deeds  conveying  the  same  land."  If  the  description  is  "the 
north  half  of  the  southwest  quarter  the  southwest  quarter,"  of  a 
certain  section,  the  deed  will  convey  the  north  half  of  the  south- 
west quarter  of  the  southwest  quarter  of  the  section,  where  the 

1  Bcwen  v.  Prout,  52  HI.  354. 

»  De  Levillain  v.  Evans,  39  Cal.  120.    See  Banks  v.  Moreno,  89  Cal.  233. 

'  Jenkins  v.  Sharpf,  27  Wis.  472. 

*  Beal  V.  Blair,  33  Iowa,  318, 

*  Steinbeck  v.  Stone,  53  Tex.  382.     See,  also,  Knowles  v.  Torbitt,  53 
Tex.  557. 

'  Bowman  v.  Wettlg,  39  111.  416. 
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call  for  quantity  supports  such  a  construction.^  If  the  descrip- 
tion uses  the  term  "half/'  this  is  not  to  be  taken  in  its  literal 
sense,  if  a  different  meaning  is  indicated  bj  the  context,  by  con- 
comitant circumstances,  or  by  subsequent  acts  of  the  parties.^ 
A  description  designating  a  tract  of  land  as  "ten  acres  off 
the  northwest  corner  of  said  quarter  section,"  is  not  indefinite 
and  uncertain.  Such  a  description  means  ten  acres  in  the  corner 
lying  in  a  square,  and  bounded  by  four  equal  sides.  If,  however, 
the  only  words  of  description  are  "  ten  acres  more  or  less  of  said 
quarter  section,"  the  description  is  so  uncertain  as  to  render 
the  description  void.'  A  deed  is  void  for  uncertainty  where 
the  starting  point  is  given  as  "commencing  at  the  N.  W.  of  the 


»  Burnett  v.  McCluey,  78  Mo.  675. 

'  Jones  V.  Pashby,  48  Mich.  634.  For  cases  in  which  particular  descrip- 
tions have  on  various  points  been  construed,  see  Kirch  v.  Davies,  55  Wis. 
287 ;  Piatt  v.  Jones,  43  Cal.  219 ;  Winslow  v.  Cooper,  104  111.  235 ;  Fratt  v. 
Woodward,  32  Cal.  219 ;  Dwight  v.  Pacliard,  49  Mich.  614 ;  Farley  v.  Des- 
londe,  58  Tex.  588 ;  Altschul  v.  S.  F.  C.  P.  H.  A.  43  Cal.  171 ;  Smiley  v. 
Fries,  104  111.  416 ;  Cox  v.  Hayes,  64  Cal.  32 ;  Atchison,  Topeka  etc.  R.  R. 
Co.  V.  Patch,  28  Kan.  470 ;  Santa  Clara  Mining  Assoc,  v.  Quiclisilver  Mining 
Co.  8  Sawy.  330 ;  17  Fed.  Rep.  657 ;  Small  v.  Wright,  74  Me.  428 ;  Arm- 
strong V.  Dubois,  90  N.  Y.  95  ;  Parliinson  v.  McQuaid,  54  Wis.  473  ;  Hatch 
V.  Brier,  71  Me.  542 ;  Avery  v.  Empire  Woolen  Co.  82  N.  Y.  582  ;  Cunning- 
ham V.  Webb,  69  Me.  92 ;  Hathorn  v.  Hinds,  69  Me.  326  ;  Montgomery  v. 
Reed,  69  Me.  510 ;  Jewett  v.  Hussey,  70  Me.  433 ;  Ames  v.  Hilton,  70  Me. 
36  ;  Snow  v.  Orleans,  126  Mass.  453  ;  Herrick  v.  Ammerman,  32  Minn.  544 ; 
Hampton  v.  Helms,  81  Mo.  631 ;  Irwin  v.  Towne,  42  Cal.  326  ;  Garwood  v. 
Hastings,  38  Cal.216 ;  De  Levillain  v.  Evans,  39  Cal.  120 ;  Mayo  v.  Mazeaux, 
38  Cal.  442 ;  Lake  Vineyard  Land  and  Water  Assoc,  v.  The  San  Gabrial  O. 
G.  Assoc.  58  Cal.  51 ;  Persinger  v.  Jubb,  52  Mich.  304 ;  Frost  v.  Augier,  127 
Mass.  212 ;  White  v.  Gay,  9  N.  H.  127 ;  31  Am.  Dec.  224 ;  Melvin  v.  Proprie- 
tors of  Locks  etc.  5  Met.  15  ;  38  Am.  Dec.  384 ;  Kirkland  v.  Way,  3  Rich.  4 ; 
45  Am.  Dec.  752  ;  Gourdin  v.  Davis,  2  Rich.  481 ;  45  Am.  Dec.  745  ;  Patter- 
son V.  Trask,  30  Me.  28 ;  50  Am.  Dec.  610  ;  Dow  v.  Jewell,  18  N.  H.  340  ;  45 
Am.  Dec.  371.  In  a  deed  one  call  from  a  bound  specified  by  courses  and 
distances,  was  "to  the  road,"  etc.  The  next  call  then  proceeded  "in  said 
road,"  etc.  It  was  held  that  the  first  call  was  ambiguous,  it  not  appearing 
as  to  what  point  in  the  road  the  first  call  ran  to,  or  whether  it  only  ran  to 
the  road,  and  this  was  a  question  for  the  jury  :  Ames  v.  Hilton,  70  Me.  36. 
Where  the  calls  were,  "thence  by  the  road  to  A's  land,  thence  southerly 
by  said  A's  land  to  B's  land,"  it  was  held  in  a  real  action  that  by  "A's 
land  "  was  meant  land  owned  by  him,  not  land  possessed  by  him,  especially 
as  by  giving  this  construction  to  the  language  exactly  the  amount  of  land 
to  which  the  grantor  had  title  would  be  conveyed :  Jewett  v.  Hussey,  70 
Me.  433. 

*  Wilkinson  v.  Roper,  74  Ala.  140. 
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K  W.,  S.  E.  of  section  10."'  So  a  description,  the  "S.  |  of 
the  N.  E.  J  of  S.  E.  J"  of  a  section  is  fatally  defective.  There 
cannot  be  a  southeast  half  of  a  section.  If  the  word  "quarter" 
was  used,  making  the  description  the  "  S.  |  of  the  N.  E.  |  of 
S.  E.  ^"  of  the  section,  the  description  would  be  good.^  If  one 
of  the  boundaries  is  described  as  a  line  commencins:  a  certain 
distance  below  the  mouth  of  a  creek,  and  to  run  at  right  angles 
with  the  creek,  the  deed,  in  the  absence  of  anything  on  its  face  to 
indicate  that  the  creek  does  not  run  in  a  course  perfectly  straight, 
or  that  a  straight  line  drawn  along  the  thread  of  the  stream  would 
fail  to  intersect  the  beginning  point  of  the  contested  line,  is  not 
void  for  uncertainty  on  its  face  with  respect  to  such  line.' 
Where  the  land  is  described  as  "  Lot  No.  62,  containing  50  52- 
100  acres,  situate  in  the  town  and  county  of  Santa  Barbara, 
State  of  California,  and  numbered  and  marked  on  the  official 
map  or  plan  of  outside  lands  of  the  town  of  Santa  Barbara, 
made  by  William  Norway,  Surveyor,"  the  court  cannot  say,  as 
a  matter  of  law,  that  the  deed  is  void  for  uncertainty  in  the 
description.'*  An  entire  tract  known  by  a  general  name  may 
be  described  by  such  name.  The  same  principle  applies  where 
a  tract  designated  by  a  general  name  is  excepted  from  a  grant 
by  metes  and  bounds.  The  excepted  tract  so  described  does 
not  pass  by  the  deed.^     A  deed  is  not  void  for  uncertainty 

»  Pry  V.  Pry,  109  lU.  466. 
»  P17  V.  Pry,  109  111.  466. 
»  Irwin  V.  Towne,  42  Cal.  326.    See  Hicks  v.  Coleman,  25  Cal.  122. 

*  Thompson  v.  Thompson,  52  Cal.  154.  See,  also,  Meyers  v.  Farquharson, 
46  Cal.  191,  as  to  description  in  a  bill  of  sale  of  a  mining  claim. 

*  Truett  V.  Adams,  60  Cal.  218.  Where  in  one  deed  land  was  described 
as  "Gift  Map  No.  2,  lots  No.  398  to  405  inclusive,"  and  in  a  second  deed 
executed  in  Illinois,  the  description  was,  "  all  lands  and  real  estate  belong- 
ing to  the  said  party  of  the  first  part  wherever  the  same  may  be  situated," 
the  court  held  that  the  first  description  was  sufficient  if  there  was  a 
map  in  San  Francisco  known  as  "Gift  Map  No.  2,"  and  that  if  the  lands 
in  controversy  were  owned  by  tiio  grantor  named  in  the  second  deed  they 
passed  by  it :  Pettigrew  v.  Dobbelaar,  63  Cal.  396.  See  Penry  v.  Richards, 
52  Cal.  490  ;  Lick  v.  O'Donnell.  3  Cal.  59 ;  58  Am.  Dec.  383.  As  to  certainty 
of  description  required  in  a  decree  of  foreclosure,  see  Crosby  v.  Dowd,  61 
Cal.  558.  A,  who  owned  an  undivided  tenth  part  of  a  tract  of  land,  exe- 
cuted a  deed  to  B,  describing  the  land  conveyed  as  "  all  of  the  grantor's 
right,  title,  and  interest  in  tlie  following  described  property,  viz. :  One- 
half  interest  in  that  right,  title,  and  interest  of  the  party  of  the  first  part 
in  and  to  an  undivided  one-tenth  part  of  that  certain  tract  or  parcel  of  land," 
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of  description  in  which  the  land  conveyed  is  described  as  "  all 
the  right,  title,  interest,  and  demand  which  the  grantor  has 
or  ought  to  have  in  and  to  all  those  lots  and"  parcels  of  land 
lying  in  the  town  of  Silverton,  which  remained  undivided 
amongst  the  proprietors  of  said  town  site,  upon  delivery  of  deeds 
by  the  trustee  of  said  town  site,  to  the  said  proprietors,  the  same 
being  one-twelfth  undivided  interest  in  said  undivided  lots."^ 

§  1014.  Land  of  reputed  owner  as  boundary. — If  the  bound- 
aries are  given  as  the  lands  of  others,  the  description  may  be  suffi- 
cient, although  the  true  names  of  the  owners  are  not  given,  if  the 
boundaries  can  otherwise  be  sufficiently  indentified.  Thus  the 
land  conveyed  in  a  deed  was  described  as  "  bounded  on  the  north 
by  the  land  of  Joseph  C.  Palmer."  The  fact  was  that  Palmer 
did  not  own  the  land  on  the  north,  but  the  grantor  had  always 
recognized  such  land  as  belonging  to  him  for  the  reason  that  he 
had  been  the  agent  who  purchased  it  for  another.  The  court 
held  that  the  northern  boundary  was  sufficiently  indentified.'^ 

§  1015.  General  description  and  unrecorded  deed. — Where  a 
grantor  executes  a  deed  of  all  his  real  estate  without  description, 
the  grantee  obtains  only  such  property  as  is  vested  in  the  grantor 
by  a  legal  title.  Property  conveyed  by  an  unrecorded  deed  of 
which  the  grantee  was  ignorant,  does  not,  by  a  deed  in  which  the 
description  is  thus  general,  pass  to  him.^ 

§  1016.  Surplusage. — The  deed  will  not  be  void  for  uncer- 
tainty from  the  fact  that  the  description  in  part  is  false  or  incor- 
rect, if  there  are  sufficient  particulars  given  to  enable  the  premises 
intended  to  be  conveyed  to  be  identified.  Thus,  where  a  lot  is 
described  by  its  number  on  a  recorded  plat,  which  in  itself  is  a 

etc.  B,  the  grantee,  subsequently  executed  a  deed  to  C,  conveying  "all 
his  right,  title,  interest,  etc.,  in  the  following  property,  to  wit :  One-half 
interest  in  that  right,  title,  and  interest  of  the  party  of  the  first  part  in  and 
to  an  undivided  one-tenth  part  of  that  certain  tract  or  parcel  of  land,"  etc. 
The  court  held  that  by  the  latter  deed  only  an  undivided  half  interest  of 
B,  that  is  an  undivided  one  fortieth  of  the  land,  passed  to  C :  Hayes  v, 
Wetherbee,  60  Cal.  396. 

>  Blair  v.  Bruns,  8  West  C.  Rep.  285. 

>  McKeon  v.  Millard,  47  Cal.  581. 

»  Jamaica  etc.  Corp.  v.  Chandler,  9  Allen,  159. 
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sufficient  description,  but  there  is  a  misdescription  in  a  boundary 
line,  sucli  misdescrij^tion  will  be  rejected.^  In  a  deed  the  land 
was  described  as  lot  77  of  the  original  plat  of  the  town  as  recorded, 
but  the  original  plat  did  not  contain  over  twenty-nine  lots,  and 
another  plat,  which  on  account  of  defects  in  execution  was  not 
entitled  to  record,  described  the  laud  erroneously  as  lot  78.  There 
was  another  plat  which  contained  the  lot,  but  this  plat  was  not 
recorded,  and  it  was  shown  that  the  lot  for  more  than  twenty-five 
years  had  been  held,  taxed,  and  dealt  with  as  lot  77.  Under  these 
circumstances  it  was  held  that  the  deed  was  not  invalidated  for 
the  error  in  the  description.^  In  a  mbrtgage  several  lots  were 
described  by  numbers,  with  the  additional  clause,  "being  all  of 
block  25."  This  block  did  not  contain  the  numbers  mentioned  in 
the  instrument,  but  they  were  in  another  block.  It  appeared, 
however,  that  it  was  the  intention  of  the  mortgagor  to  mortgage 
the  block  in  which  he  resided,  and  that  he  resided  in  block  25,  and 
accordingly  it  was  held  that  block  25  was  subject  to  the  mort- 
gage.' Where  there  are  several  calls  in  a  deed,  and  with  the 
exception  of  one,  they  may  all  be  applied  upon  the  face  of  the 
earth,  constituting  a  correct  and  intelligent  description  of  the  lot 
to  which  they  refer,  the  one  that  does  not  apply  will  be  rejected 
as  surplusage,  and  the  others  will  prevail.^  A  description  in  a 
deed  made  in  1840,  stated  that  the  land  was  situated  in  the 
county  of  Lenawee,  and  Territory  of  Michigan,  and  part  of  the 
land  conveyed  was  assigned  to  a  certain  township  and  range. 
The  township  and  range  described  were  in  Monroe  County,  but 
not  in  Lenawee  County,  and  Michigan  was  no  longer  a  Territory 
at  the  time  at  which  the  deed  bore  date,  but  in  the  construction 
of  the  deed,  it  was  held  to  convey  the  land  in  the  township  and 

1  Union  Railway  &  Transit  Co.  v.  Skinner,  9  Mo.  App.  189 ;  Thompson 
V.  Ela,  60  N.  H.  562 ;  Husbands  v.  Stemple,  13  Mo.  App.  589 ;  Reamer  v. 
Nesmith,  34  Cal.  624;  Irving  v.  Cunningham,  66  Cal.  15;  Beaumont  v. 
Field,  1  Barn.  &  Aid.  247 ;  Norwood  v.  Byrd,  1  Rich.  135 ;  42  Am.  Dec.  406 ; 
Clark  V.  Munyan,  22  Pick.  410 ;  33  Am.  Dec.  752 ;  White  v.  Gay,  9  N.  H. 
126 ;  31  Am.  Dec.  224  ;  Morton  v.  Jackson,  1  Smedes  &  M.  494 ;  40  Am.  Dec. 
107.  See,  also,  Shewalter  v.  Pirner,  55  Mo.  218;  Cooley  v.  Warren,  53 
Mo.  166 ;  Seaman  v.  Hogeboom,  21  Barb.  398. 

»  Wiley  V.  Lovely,  46  Mich.  83.  See  Vose  v.  Handy,  2  Greenl.  323;  U 
Am.  Dec.  101. 

s  Sharp  v.  Thompson,  100  111.  447 ;  39  Am.  Rep.  61. 

*  Chandler  v.  Green,  69  Me.  350. 


329  DESCEIPTION.  §  1017 

range  mentioned,  and  the  general  description  by  the  name  of  the 
county  was  rejected.-'  If  the  deed  contains  two  descriptions,  one 
correct  and  the  other  false  in  fact,  the  latter  should  be  rejected 
as  surplusage.^  Where  one  of  two  different  descriptions  applies 
to  land  to  which  the  grantor  had  title,  and  the  other  to  laud  which 
he  did  not  own,  the  former  will  be  taken  as  the  true  description 
and  the  latter  will  be  rejected  as  false.^  If  sufficient  remains 
after  rejecting  a  part  of  the  description  which  is  false,  the  deed 
will  take  effect.^ 

§  1017.  Ulustrations. — A  deed  described  the  land  conveyed 
as  the  "  west  half  of  lot  284,  and  half  of  gore,  both  containing 
fifty  acres,  being  the  same,  more  or  less,  as  surveyed  by  Israel 
Johnson  and  Isaac  Boynton,  by  order  of  the  Court  of  Sessions." 
As  a  matter  of  fact,  the  persons  named  never  surveyed  the  land 
described  by  order  of  any  court,  but  as  a  committee  of  the  Court 
of  Common  Pleas  duly  partitioned  the  lot  and  assigned  the  west 
half  to  the  grantor.  The  court  held  that  if  the  words  relating  to 
the  survey  were  to  be  regarded  as  erroneous,  there  was  a  sufficient 
description  in  the  remaining  language,  "west  half  of  lot  284,"  to 
pass  the  title.^  In  a  deed  the  description  was:  "A  certain  saw- 
mill site  in  Levant  village,  with  the  saw-mill,  machinery,  and 
fixtures  thereon  standing,  including  shingle  machine  and  cut- 
ting-off  saw,  also  one  undivided  fourth  part  of  mill  common," 
with  other  parcels  particularly  described,  and  adding,  "  meaning 
to  convey  to  said  Baxter  all  the  premises  which  said  William 


*  Wilt  V,  Cutler,  38  Mich.  189.  But  if  all  the  particulars  are  essential  to 
the  description,  the  estate  conveyed  must  agree  with  every  part  of  the 
description.  See  Peckv.Mallams,10  N.  Y.533;  Kruset;.  Wilson,  79111.235. 

2  Reed  V.  Spicer,  27  Cal.  57.  And  see,  also,  Harvey  v.  Mitchell,  31  N.  H. 
575 ;  Abbott  v.  Abbott,  53  Me.  356 ;  Bond  v.  Fay,  12  Allen,  86 ;  Lane  v. 
Thompson,  43  N.  H.  320  ;  Vose  v.  Handy,  2  Greenl.  322 ;  Reed  v.  Propri- 
etors of  Locks  etc.  8  How.  274 ;  Robertson  v.  Mosson,  26  Tex.  248 ;  East- 
man V.  itnight,  35  N.  H.  551 ;  Thompson  v.  Jones,  4  Wis.  106 ;  White  i).  Gay, 
9  N.  H.  126 ;  31  Am.  Dec.  224 ;  Jackson  v.  Root,  18  Johns.  60 ;  Gibson  v. 
Bogy,  28  Mo.  478 ;  Myers  v.  Ladd,  26  lU.  415 ;  Norwood  v.  Byrd,  1  Rich. 
135  ;  42  Am.  Dec. 407.  And  see,  also,  Hibbard  v.  Hurlburt,  10  Vt.  173  ;  Jack- 
son v.  Barringer,  15  Johns.  471 ;  Cloughv.Bowman,  15N.  H.  504;  Goodright 
V.  Pears,  11  East,  58. 

8  Piper  V.  True  36  Cal.  606. 

*  Irving  V.  Cunningham,  66  Cal.  15. 
5  Abbott  V.  Abbott,  53  Me.  356. 
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Bradbury  purchased  of  Benjamin  Garland,  by  deed,  dated  March 
19,  1832,  and  recorded  in  Penobscot  Registry,  book  28,  page 
448,  "with  all  the  privileges,  and  subject  to  all  the  restrictions 
therein  expressed,  reference  thereto  for  a  more  particular  descrip- 
tion of  said  premises."  The  court  decided  that  by  this  descrip- 
tion the  mill  and  the  whole  laud  thereunder  would  pass, 
notwithstanding  that  by  the  deed  to  which  reference  was  had 
the  grantor  acquired  but  a  part  of  the  property  upon  which 
the  mill  was  erected.*  A  deed  bearing  date  of  April  13,  1838, 
described  the  lands  intended  to  be  conveyed,  as  described  in  a 
deed  from  A  to  the  grantor,  "  of  even  date  herewith,"  referring  to 
the  latter  deed  for  a  description  of  the  premises.  Only  one  deed 
had  been  made  by  A  to  the  grantor,  and  this  deed  was  dated 
April  5,  1838.  In  the  construction  of  the  description  the  court 
rejected  the  words  "  of  even  date  herewith  "  as  erroneous.  But 
as  there  was  no  doubt  as  to  the  deed  or  the  land  intended,  the 
title  was  held  to  pass.^  So  in  the  case  of  a  devise  of  "all  my 
homestead  farm,  being  the  same  farm  whereon  I  now  live,  and 
the  same  which  was  devised  to  me  by  my  honored  father,"  the 
whole  of  the  homestead  farm  will  pass,  although  the  fact  may 
be  that  a  part  of  the  farm  was  not  devised  by  the  father.' 
Where  an  island  is  described  by  its  name,  to  which  is  added  a 
description  by  courses  and  distances,  and  the  latter  on  resurvey 
are  found  to  exclude  a  part  of  the  island,  the  whole  island  will 
pass  by  force  of  the  first  description.^  An  owner  of  land  lying 
partly  in  lot  number  10  and  partly  in  lot  number  9  conveyed 
a  tract  of  land  which  he  described  in  the  deed  as  lot  number  10, 
but  bounded  on  all  sides  by  the  land  of  other  persons.  The 
court  hold  that  the  whole  tract  lying  in  both  lots  was  conveyed 
by  the  deed,  although  mistakes  had  been  made  as  to  the  owners 
of  the  adjoining  lots  in  the  description.^  The  description  in  a 
deed  was :  "  All  that  my  farm  of  laud  in  said  Washington,  on 
•which  I  now  dwell,  being  lot  No.  17  in  the  first  division  of 

'  Crosby  v.  Bradbury,  20  Me.  61,  and  see  cases  cited  therein. 
2  Eastman  v.  Knight,  35  N.  H.  551,  and  cases  cited. 

5  Drew  V.  Drew,  28  N.  H.  (8  Fost.)  489.  This  case  is  frequently  cited 
as  an  authority,  and  is  valuable  for  its  examination  and  collection  of 
authorities. 

*  Lodge's  Lessee  v.  Lee,  6  Cranch,  237. 

6  Tenny  v.  Beard,  5  N.  H.  58. 
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lands  there,  containing  one  hundred  acres,  with  my  dwelling- 
house  and  barn  thereon  standing,  bounding  west  on  land  of 
Joseph  Chaple,  northerly  by  a  pond,  easterly  by  lot  No.  18,  and 
southerly  by  lot  No.  19,  having  a  highway  through  it."  The 
fact  was  that  the  limits  of  the  lot  were  correctly  described,  but 
the  farm  on  which  the  grantor  lived  was  not  lot  No.  17,  but  a 
different  parcel  of  land.  The  court  decided  that  this  false 
particular  of  the  description  should  be  rejected,  because  the 
description  was  sufficiently  definite  without  it,  for  if  considered 
as  an  essential  part  of  the  description,  the  effect  would  be  to 
nullify  the  deed.' 

§  1018.  Subject  continued. — In  designating  a  lot,  the  num- 
ber of  it  was  not  given,  but  it  was  described  as  adjoining  the 
land  of  four  several  individuals.  But  this  description  taken  in 
full  would  include  three  several  lots  and  a  quantity  of  land 
exceeding  greatly  that  mentioned  in  the  deed.  If,  however,  one 
of  the  names  of  the  persons  should  be  rejected,  one  lot  only 
would  be  definitely  designated.  Under  these  circumstances,  it 
was  evident  that  the  statement  that  such  person  was  an  adjoining 
owner  was  a  mistake,  and  taking  this  view,  the  court  decided  that 
this  part  of  the  description  should  be  rejected  as  such.^  A  descrip- 
tion was:  "All  my  real  property, or  homestead,  so  called,  lying 
and  being  in  Dartmouth,  consisting  of  a  dwelling-house  and  out- 
buildings, together  with  about  thirty  acres  of  land,  let  the  same  be 
more  or  less,  with  all  the  orchards,  privileges,  and  appurtenances 
thereto  belonging  or  any  way  appertaining — more  particular 
boundaries,  reference  may  be  had  to  a  deed  given  by  Clark 
Ricketson  to  David  Thatcher,  of  the  above  mentioned  premises." 
When  the  deed  was  executed,  David  Thatcher  owned  only  a  part 
of  the  laud  which  he  had  purchased  from  Ricketson.  He  had, 
however,  bought  about  as  much  from  Leban  Thatcher  adjoining 

1  Worthington  v.  Hylyer,  4  Mass.  196.  The  court  said  :  "  For  by  no  con- 
struction can  lot  No.  17  be  considered  as  conveyed,  to  the  exclusion  of  the 
farm,  as  the  lot  is  mentioned  as  descriptive  of  the  farm,  and  not  the  farm 
as  descriptive  of  the  lot.  Indeed,  rather  than  the  deed  should  be  deemed 
void,  a  construction  ought  to  be  adopted,  on  which  botli  the  farm  and  the 
lot  should  be  conveyed  ;  for  a  farm  on  which  the  mortgagor  then  lived  is 
certainly  intended  to  be  conveyed  ;  and  the  lot  is  also  bounded  as  descrip- 
tive of,  and  may  therefore  be  considered  as  part  of  the  premises."    ' 

»  White  V.  Gay,  9  N.  H.  126  ;  31  Am.  Dec.  224,  and  cases  cited. 
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the  land  purchased  by  him,  David,  from  Ricketson,  and  in  fact, 
had  about  the  same  quantity  of  land  altogether  as  he  had  pur- 
chased from  the  latter.  The  principal  part  of  the  land  conveyed 
came  from  Ricketson,  but  by  inadvertence  the  deed  from  Rick- 
etson  to  David  Thatcher  was  referred  to  for  particular  bound- 
aries. But  the  grantee  entered  into  possession  of  the  whole,  the 
part  purchased  by  David  Thatcher  from  Ricketson  as  well  as 
the  part  purchased  from  Laban  Thatcher.  The  reference  to 
Ricketson's  deed  was  held  to  be  a  mistake,  and  was  rejected  as 
an  inadvertency  in  the  description.*  At  the  time  the  grantor 
executed  a  deed  he  had  been  in  possession  of  and  claimed  to  own 
several  tracts  of  land  adjoining  each  other.  The  whole  aggre- 
gated about  two  hundred  and  eighty  acres.  His  deed  described 
the  land  conveyed  as,  "  a  certain  tract  or  parcel  of  land,  situate 
in  Falmouth,  containing  two  hundred  and  thirty  acres,  more  or 
less,  all  the  lands  which  I  own  in  said  town,  the  butts  and 
bounds  may  be  found  in  the  county  records  at  Portland."  By 
an  examination  of  the  records,  it  appeared  that  several  dif- 
ferent tracts  of  land  adjoining  each  other  had  been  conveyed  to 
the  grantor,  and  these,  in  the  aggregate,  contained  two  hundred 
and  thirty-five  acres.  But  in  addition  to  these  several  tracts, 
there  was  another  adjoining  them.  To  this  latter  parcel  it  did 
not  appear  that  the  grantor  had  any  title  apparent  by  the  rec- 
ord, or  any  other  than  a  title  acquired  by  possession.  But  the 
whole  of  the  land,  including  this  latter  tract,  was  held  to  pass 
by  the  description.^  If  the  land  is  described  as  the  whole  of 
a  certain  farm,  and  is  again  described  in  the  deed  by  courses 
and  distances,  which,  however,  do  not  embrace  the  whole 
farm,  this  latter  description  will  be  rejected,  and  the  title  to  the 
whole  farm  will  pass  by  the  deed.'  In  another  case,  a  person 
owned  a  farm,  title  to  which  he  had  acquired  by  two  deeds,  the 
first  conveying  to  him  an  undivided  one-third  part,  and  the 
second  the  residue.  He  executed  a  mortgage  deed  of  a  piece  of 
land,  describing  it  as  being  the  same  land  mentioned  in  his  first 
deed,  to  which  he  referred,  and  as  being  his  whole  farm.  The 
reference  to  the  first  deed  was  held  to  be  intended  for  the  descrip- 

1  Thatcher  v.  Howland,  2  Met.  41. 

»  Field  V,  Huston,  21  Me.  69. 

»  Keith  V.  Reynolds,  3  Greenl.  393.    And  see  Gate  v.  Thayer,  3  Greenl.  71. 
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tion  of  the  laud  only,  and  not  as  describing  the  quantity  of 
estate  or  interest  affected  by  the  mortgage.  In  other  words,  the 
whole  farm  was  considered  to  be  embraced  by  the  mortgage.* 
In  a  deed  under  which  the  grantor  held,  three  adjoining  parcels 
of  land  were  conveyed,  each  of  which  was  particularly  described. 
He  subsequently  executed  a  deed,  which  commenced  in  the  lan- 
guage of  the  former  deed  as  a  conveyance  of  three  parcels,  but  it 
described  only  the  first  parcel,  and  referred  to  the  deed  from  his 
grantor  to  himself.  All  three  parcels,  the  court  held,  passed  by 
the  deed.^ 

§  1019.  Parcel  of  larger  tract. — A  deed  conveying  a  part  of  a  •  > 
larger  tract  of  land,  but  not  locating  the  part  conveyed,  is  con- 
strued as  conveying  an  undivided  interest  in  the  larger  tract. 
If  the  deed,  however,  attempts  to  describe  a  specific  portion, 
designating  the  number  of  acres,  and  describing  it  as  a  parcel  of 
a  larger  tract,  but  the  calls  do  not  describe  the  tract  of  land 
intended  to  be  conveyed,  or  any  tract  of  land,  the  deed  does  not 
convey  an  interest  in  the  whole  tract,  nor  does  it  make  the 
grantee  a  tenant  in  common  in  the  larger  tract  with  the  grantor.' 
"  Where  a  deed  is  of  a  given  quantity  of  land,  parcel  of  a  larger 
tract,  and  the  deed  fails  to  locate  the  quantity  so  conveyed  by  a 
sufficient  description,  the  grantee,  on  delivering  the  deed,  becomes 
interested  in  all  the  lands  embraced  within  the  larger  area  as 
tenant  in  common  with  his  grantor,  and  as  such  tenant  the 
grantee  can  claim  a  partition  under  proceedings  instituted  for 
that  purpose,  or  alternatively,  a  partition  may  be  made  by  ami- 
cable agreement  between  the  parties."  *    Where  the  owners  of  a 

1  Willard  v.  Moulton,  4  Greenl.  14. 

«  ChUd  V.  Fickett,  4  Greenl.  472. 

'  Grogant;.  Vache,  45  Cal.  610;  Lawrence  v.  Ballon,  37  Cal.  518 ;  Schenck 
V.  Evoy,  24  Cal.  104, 110. 

*  Schenck  v.  Evoy,  24  Cal.  110.  The  court  quote  this  language  with 
approval  in  Lawrence  v.  Ballou,  37  Cal.  518,  520,  and  say  :  "And  in  view 
of  the  nature  of  the  present  action,  we  add  that  if  the  grantor  or  his 
grantees  exclude  him  from  the  possession,  he  may  maintain  ejectment 
against  them.  To  the  same  effect,  see,  also,  the  following  eases :  Lick  v. 
O'Donnell,  3  Cal.  59 ;  58  Am.  Dec.  383 ;  Gibbs  v.  Swift,  12  Cush.  393 ;  Sheafe 
V.  Wait,  30  Vt.  735 ;  Jackson  v.  Livingston,  7  Wend.  136 ;  Corbin  v.  Jack- 
son, 14  Wend.  619 ;  28  Am.  Dec.  550 ;  The  Long  Island  R.  R.  Co.  v.  Conk- 
lin,  29  N.  Y.  572." 

But  in  Grogan  v.  Vache,  45  Cal.  610,  613,  the  court  said  that  it  could  find 
no  case  in  which  a  deed  attempting  to  convey  a  parcel  of  a  larger  tract. 
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quarter  section  of  land  had  conveyed  twenty-two  and  twenty- 
nine  hundredths  acres  taken  from  the  southeasterly  part  of  the 
quarter  section,  and  subsequently  executed  a  deed,  describing  the 
land  conveyed  as  "the  east  one  hundred  acres  of  tlie  quarter 
section,  commencing  on  the  west  bank  of  the  Feather  River, 
and  running  back  to  the  westward  far  enough  so  as  to  contain 
one  hundred  acres  of  the  quarter  section,  excepting  therefrom  a 
small  piece  of  land,"  sold  by  the  owners  as  stated,  the  court  con- 
strued the  deed  as  conveying  only  seventy-seven  and  seventy- 
one  hundredths  acres.^ 

f^^£^^3f-^%  1020.  Reference  to  maps  or  other  deeds. — A  deed,  for  a 
description  of  the  land  conveyed,  may  refer  to  another  deed  or 
to  a  map,  and  the  deed  or  map  to  which  reference  is  thus  made 
is  considered  as  incorporated  in  the  deed   itself.^     Where  the 

but  not  describing  the  land  intended  to  bo  conveyed  so  that  it  may  be 
located,  "is  held  to  operate  by  reason  of  such  insufficient  description  of 
the  specific  tract,  as  a  conveyance  of  an  undivided  interest  in  the  larger 
tract ;  and,  in  our  opinion,  there  is  no  rule  for  the  construction  of  deeda 
which  will  work  that  result." 

1  Cox  V.  Hayes,  64  Cal.  32. 

«  Lippett  V.  Kelly,  46  Vt.  516 ;  Powers  v.  Jackson,  50  Cal.  429 ;  Vance  v. 
Fore,  24  Cal.  444 ;  Foss  v.  Crisp,  20  Pick.  121 ;  Schenley  v.  Pittsburgh,  104 
Pa.  St.  472;  City  of  Alton  v.  111.  Trans.  Co.  12  111.  38;  52  Am.  Dec.  479; 
Waterman  v.  Andrews,  14  R.  I.  589 ;  Wuesthoff  v.  Seymour,  22  N.  J.  Eq. 
66 ;  Rutherford  v.  Tracy,  48  Mo.  325 ;  Allen  v.  Taft,  6  Gray,  552 ;  Hudson 
V.  Irwin,  50  Cal.  450 ;  St.  Louis  v.  Wiggins'  Ferry  Co.  15  Mo.  App.  227 ; 
Boylston  v.  Carver,  11  Mass.  515 ;  Dolde  v.  Vodicka,  49  Mo.  100 ;  Reed  v. 
Lammel,  28  Minn.  306;  Lunt  v.  Holland,  14  Mass.  149;  Ferris  v.  Coover, 
10  Cal.  622 ;  Shirras  v.  Caig,  7  Cranch,  48 ;  Davis  v.  Rainsford,  17  Mass.  207 ; 
Morgan  v.  Moore,  3  Gray,  319 ;  Thomas  v.  Patten,  13  Me.  329 ;  Kennebeo 
Purchase  v.  Tiffany,  1  Greenl.  (1  Me.)  219;  10  Am.  Dec.  60;  McDonald  v. 
Lindall,  3  Rawle,  496 ;  Farnsworth  v.  Taylor,  9  Gray,  162 ;  Chamberlain  v. 
Bradley,  101  Mass.  191 ;  Fox  v.  Union  Sugar  Co.  109  Mass.  292 ;  Stetson 
V.  Dow,  16  Gray,  374;  McCausland  v.  Fleming,  63  Pa.  St.  36;  Jenks  v. 
Ward,  4  Mich.  404 ;  Allen  v.  Bates,  6  Pick.  460 ;  Knight  v.  Dyer,  57  Me.  176 ; 
Perry  v.  Binney,  103  Mass.  156.  See  Read  v.  Cramer,  1  Green  Ch.  277 ;  34 
Am.  Dec.  204.  And  see  TurnbuU  v.  Schroeder,  29  Minn.  49 ;  Lovcjoy  v. 
Lovett,  124  Mass.  270;  Walker  v.  Boynton,  120  Mass.  349;  Quinin  v. 
Reimers,  46  Mich.  605 ;  Auburn  Church  v.  Walker,  124  Mass.  69 ;  Boston 
Water  Power  Co.  v.  Boston,  127  Mass.  374 ;  Billingsley  v.  Bates,  30  Ala.  378  ; 
68  Am.  Dec.  126 ;  Union  Railway  &  Transit  Co.  v.  Skinner,  9  Mo.  Api?.  189 ; 
Baxter  v.  Arnold,  114  Mass.  577 ;  Twogood  v.  Hoyt,  42  Mich.  609 ;  Climer 
V.  Wallace,  28  Mo.  556 ;  75  Am.  Dec.  135 ;  Jarstadt  v.  Morgan,  48  Wis.  245 ; 
•  Tate  V.  Gray,  1  Swan,  73  ;  Van  Blarcom  v.  Kip,  2  Dutch.  351 ;  Montgomery 
V.  Carlton,  56  Tex.  431 ;  Caldwell  v.  Center,  30  Cal.  543 ;  Simmons  v.  John- 
son, 14  Wis.  526 ;  Whiting  v.  Dewey,  15  Pick.  434 ;  Needham  v.  Judson, 
101  Mass.  161. 
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description  is  by  courses  and  monuments  and  boundary  lines  of 
other  tracts  of  land,  and  then  the  deed  declares  that  the  descrip- 
tion already  made  is  to  be  according  to  a  survey  previously  made 
by  a  certain  person,  the  survey  by  such  reference  is  incorporated 
into  the  deed.  The  title  of  the  grantee  extends  only  to  the  land 
contained  within  the  exterior  lines  of  such  survey.-'  Where  a 
recorded  plat  shows  the  existence  of  a  street  or  alley,  and  land 
is  conveyed  by  reference  to  such  plat,  a  street  or  alley  is  neces- 
sarily excluded  from  the  deed.  The  grantee  is  charged  with 
notice  of  the  streets  and  alleys  shown  by  the  map.^  If  the  deed 
refers  to  a  plat,  containing  upon  its  face  that  to  which  the 
expressions  contained  in  the  deed  may  be  applied,  the  court  will 
not  reject  the  words  of  the  deed,  if  it  can  connect  the  deed  and 
plat  in  construction.'  Where  a  question  arises  as  to  the  true 
location  of  the  boundary  line  between  two  town  lots,  if  the  lots 
are  described  by  numbers  only,  it  may  be  that  the  boundary 
recognized  by  actual  use  and  occupation  is  the  one  intended. 
But  when  the  lots  are  referred  to  "as  known  and  designated  in 
the  plan"  of  the  town,  and  the  plan  contains  a  specific  descrip- 
tion of  the  lots,  the  deed  has  the  same  effect  as  if  the  description 
contained  in  the  plan  were  incorporated  in  the  deed,  and  it  can- 
not be  shown  by  parol  that  the  intention  was  that  the  boundaries 
should  be  different.^  The  deed  referred  to  and  the  deed  so  refer- 
ring, when  taken  together,  must  be  certain  in  description  as  to  the 
land  intended  to  be  conveyed.^  When  land  is  described  by 
reference  to  certain  degrees  of  latitude  and  also  to  a  certain  map, 
the  degrees  of  latitude,  in  case  of  a  conflict  between  the  two 
descriptions,  will  be  rejected  as  being  less  certain  than  the  map.* 
If  the  description  of  the  deed  referred  to  is  otherwise  sufficient, 
the  fact  that  such  deed  is  not  recorded  in  the  county  in  which  it 
is  said  to  be  recorded,  is  immaterial.'  Where  the  land  conveyed 
is  described  by  lot  and  block,  with  an  additional  description  by 
metes  and  bounds,  containing  a  less  quantity  of  land  than  the 

*  Hudson  V.  Irwin,  50  Cal.  450. 

»  Burbach  v.  Schweinler,  56  Wis.  386. 

»  City  of  Alton  v.  Illinois  Transportation  Co.  12  111.  38 ;  52  Am.  Dec.  479. 

*  Davidson  v.  Arledge,  88  N.  C.  326. 
5  Caldwell  v.  Center,  30  Cal.  539. 

«  Mayo  V.  Mazeaux,  38  Cal.  442.    See,  also,  Poorman  v.  MiUer,  44  Cal.  269. 

*  Saunders  v.  Schmaelzle,  49  Cal.  59. 
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lot,  the  iuteution  of  tlie  grantor  is  to  convey  the  whole  lot.^ 
And  where  the  land  is  described  as  that  conveyed  to  the  grantor 
by  another  deed,  to  which  reference  is  made  for  a  particular 
description,  the  grantee  will  not  obtain  title  to  a  lot  excepted 
from  the  deed  thus  referred  to,  notwithstanding  that  the  grantor 
at  the  time  of  the  execution  of  the  latter  deed  had  title  to  the 
excepted  lot.^  It  does  not  necessarily  follow  that  a  particular 
description  in  a  deed  is  to  be  enlarged  by  a  succeeding  general 
description,  by  way  of  reference  to  and  adoption  of  the  description 
contained  in  a  former  deed.' 

§  1021.  Loss  of  plat — The  loss  of  a  plat  referred  to  in  a 
deed,  rendering  it  difficult  to  ascertain  the  boundaries  of  the 
land  conveyed,  does  not  avoid  the  deed.'*  The  plan  is  a  part  of 
the  deed,  and  is  to  be  so  construed  when  attempted  to  be  con- 
trolled by  the  general  language  of  the  deed  calling  for  natural 
monuments  and  boundaries.^  If  in  an  action  of  ejectment  both 
parties  claim  under  deeds  which  refer  to  a  recorded  town  plat, 
for  the  purpose  of  identifying  the  lot,  the  record,  notwithstand- 
ing that  the  plat  may  not  have  been  made  in  conformity  with 
law,  is  proper  evidence.^ 

§  1022.  Parol  evidence  as  to  plat.  —  Where  a  plat  is  referred 
to  as  annexed  to  a  deed,  although  it  may  have  become  separated 
from  the  deed,  yet  it  may,  when  it  is  admitted  or  shown  that  it  is 
the  same  plat  referred  to,  be  received  in  evidence.'  If  the  land 
is  described  as  a  lot  of  land  in  a  town  "  known  and  described  on 
the  official  map  of  said  town  as  block  No.  6,"  parol  evidence  is 
admissible  to  identify  the  map,  and  when  so  identified,  the  map 
forms  a  portion  of  the  deed.®  The  words  on  the  face  of  a  map 
of  a  town  "as  laid  out"  by  a  certain  person,  are  equivalent  to 
"as  surveyed"  by  him,  and  embrace  a  reference  to  the  monu- 

*  Rutherford  v.  Tracy,  48  Mo.  325. 

'  Getcbell  v.  Whittemore,  72  Me.  393. 

*  Brunswick  Savings  Institution  v.  Grossman,  76  Me.  577 ;  Lovejoy  •► 
Lovett,  124  ISIass.  270. 

*  New  Hampshire  Land  Co.  v.  Tilton,  19  Fed.  Rep.  73, 
»  Schenley  v.  Pittsburgh,  104  Pa.  St.  472. 

«  Burk  V.  Andis,  98  Ind.  59. 

»  McCullough  V.  Wall,  4  Rich.  68 ;  53  Am.  Dec.  715. 

*  Penry  v.  Richards,  52  Cal.  496. 
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merits  placed  on  the  land  by  the  surveyor.  If  such  map  is 
referred  to  in  a  deed  as  a  part  of  the  description,  the  deed  is  to 
be  construed  as  referring  to  such  monuments,  and  they  rather 
than  the  courses  and  distances  laid  down  on  the  map  will  govern.^ 
If  a  lot  in  a  town  is  conveyed  by  a  description  which  refers  to 
the  official  map  of  the  town  plat,  this  reference  does  not  prevent 
the  reception  of  parol  evidence  for  the  purpose  of  showing  a  con- 
flict between  the  survey  in  the  field  from  which  the  map  was 
made  and  the  map  itself,  if  the  object  is  to  determine  the  correct 
boundary  of  the  lot.^  The  plan  referred  to  in  a  deed  in  legal 
construction  becomes  a  part  of  the  deed.  It  is  not  subject  to 
other  explanations  by  extraneous  evidence  than  it  would  be  if 
all  the  particulars  of  the  description  had  been  set  out  at  length 
in  the  body  of  the  deed.^  Where  a  deed  conveying  a  mill  and 
dam  with  water  privilege  refers  to  another  deed  for  a  specifica- 
tion of  the  privilege,  the  privilege  conveyed  must  be  measured 
by  such  deed,  and  not  by  the  use  that  the  grantor  is  actually 
making  of  the  water  at  the  time  at  which  the  conveyance  is 
executed.'*  If  a  town  has  by  ordinance  declared  a  certain  map 
to  be  the  official  map,  deeds  made  after  such  declaration,  and 
referring  to  the  official  map,  refer  to  such  map.^ 

»  Penry  v.  Richards,  52  Cal.  496.    See  Pettigrew  v.  Dobbelaar,  63  Cal.  396. 

'  O'Farrell  v,  Harney,  51  Cal.  125.  Said  the  court:  "The  question  is, 
■where  are  the  boundaries  of  the  lot  conveyed  by  Taylor  to  Moran  ?  The 
map  was  intended  as  a  representation  of  the  survey  actually  made  on  the 
ground,  the  position  of  the  blocks  and  lots  as  indicated  by  the  lines  as  run 
and  the  stakes  driven  at  the  comers.  A  map  which  by  reference  to  monu- 
ments estabhshed,  or  by  some  other  mode,  refers  to  a  survey,  is  presumed 
to  correctly  represent  the  survey  as  actually  made  ;  but  if  there  is  a  dis- 
crepancy between  the  map  and  tlie  survey,  the  survey  must  prevail,  if  the 
position  of  tlie  points  and  lines  established  by  the  survey  can  be  proved. 
It  must  be  so  held  upon  the  principle  that  the  monuments,  wliether  natural 
or  artificial,  must  prevail  over  the  courses  and  distances.  But  it  is  urged 
that  the  official  map  does  not  mention  a  stake  at  the  northwest  corner  of 
block  13,  and  that  the  admission  of  evidence  showing  that  such  a  stake 
had  been  set  at  the  first  survey,  is  in  violation  of  the  rule  which  prohibits 
the  admission  of  parol  evidence  to  vary,  add  to,  or  contradict  a  deed.  The 
objection  is  not  tenable.  The  map  was  intended,  as  has  already  been  said, 
as  a  representation  of  the  actual  survey,  and  the  evidence  only  proves  the 
IDOsition  of  the  lines  as  run,  locates  the  calls  mentioned  in  the  map." 

"  Proprietors  of  Kennebec  Purchase  v.  Tiffimy,  1  Greenl.  219;  10  Am. 
Dec.  60. 

*  Perry  v.  Binney,  103  Mass.  156. 

'  Penry  v.  Richards,  52  Gal.  496. 
II.  Deeds.  — 22. 
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§  1023.  Right  to  way. — If  one  of  the  boundaries  of  the 
description  is  a  private  way  not  defined  iu  the  deed,  but  shown 
upon  a  plan  which  is  referred  to  in  the  deed,  and  which  is 
recorded  in  the  registry  of  deeds,  the  grantor  is  estopped  from 
denying  the  existence  of  that  right  of  way.  He  is  also  estopped 
from  denying  the  existence  of  any  connecting  ways  shown  on  the 
plan,  enabling  the  grantor  to  reach  public  ways  in  any  direction 
so  far  as  the  title  of  the  grantor  may  extend,"*  So  if  the  way  is 
shown  on  the  plan  referred  to  in  the  deed,  and  the  plan  is  after- 
wards recorded  by  the  grantor  in  the  registry  of  deeds,  he  and 
those  claiming  under  him  are  estopped  from  obstructing  the  way 
opposite  the  laud  granted  and  within  its  side  lines,  if  produced 
at  right  angles  to  the  course  of  the  way.^  A  court  called  "  Central 
Court "  was  laid  out  over  land,  and  the  owner  laid  out  house  lots 
on  the  court,  and  erected  a  house  on  each  of  two  adjoining  lots. 
He  afterwards  conveyed  one  of  these,  the  description  in  the  deed 
being  "a  brick  house,  and  the  land  under  and  adjoining  the  same, 
being  No.  4  in  Central  Court,"  and  according  to  the  reporter  was 
thus  bounded :  "  Beginning  in  front  of  said  house,  at  the  center 
of  the  brick  partition  wall  between  this  and  the  adjoining  house, 
and  running  easterly  on  a  line  with  the  center  of  said  wall,  etc., 
about  80  feet  9  inches,  then  turning  and  running  northerly  to 
land  of  Salisbury,  about  27  feet  6  inches,  then  turning  and 
running  westerly,  bounded  northerly  on  Salisbury's  land,  until 
it  comes  on  a  line  with  the  front  of  said  house,  about  85  feet  5 
inches,  then  turning  and  running  southerly  on  a  line  with  the 
front  of  said  house  about  27  feet  2  inches,  until  it  comes  to  the 
center  of  the  brick  partition  wall  first  mentioned,  together  with 
the  land  in  front  of  said  house,  under  the  stone  steps;  with  a 
right  to  pass  and  repass  on  foot,  and  with  horses  and  carriages, 
to  said  house  and  land  through  said  Central  Court  at  all  times, 
said  Homes  to  pay  one  half  the  expense  of  keeping  the  well  in 
good  order,  and  the  expense  of  keeping  the  sidewalk  in  front  of 
said  house  in  good  repair."  At  the  time  at  which  the  deed  was 
made  the  sidewalk  was  paved  with  brick,  the  shed  of  the  other 
house  of  the  grantor  forming  one  side  of  it,  the  shed,  however, 
having  no  door  opening  upon  it.     There  was  a  strip  of  land  at 

1  Fox  V.  Union  Sugar  Refinery,  109  Mass.  292. 
*  Rodgers  v.  Parker,  9  Gray,  445. 
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the  northerly  side  of  the  lot  conveyed.-  This  strip  was  not 
covered  by  the  grantee's  house,  but  was  used  as  a  passage  from, 
which  a  gate  opened  upon  the  sidewalk,  connecting  the  kitchen 
and  back  yard  with  Central  Court  over  the  sidewalk,  and  there 
was  also  another  gate  opening  upon  the  sidewalk  from  under  the 
front  steps  of  the  sidewalk.  It  was  impossible  to  gain  access 
to  either  of  the  gates  without  passing  over  some  part  of  the 
sidewalk.  The  court  held  that  whether  the  sidewalk  was  or  was 
not  a  part  of  Central  Court,  the  grantee  was  entitled  to  a  right  of 
way  over  it.  The  way  granted  was  to  be  considered  as  limited 
and  defined  by  the  grantee's  house  on  one  side  and  the  grantor's 
shed  on  the  other,  and  not  merely  as  a  convenient  way  to  be 
some  time  afterwards  defined.^ 

§  1024.    Land  bounded  by  non-navigable  stream  or  Mghway.  — 

Unless  the  deed  manifests  an  intention  on  the  part  of  the  grantor 
to  limit  the  boundary  line,  the  line,  when  the  land  is  bounded 
by  a  non-navigable  stream  or  highway,  extends  to  the  center  of  such 
stream  or  highway,  if  the  grantor  is  the  owner  of  the  fee.^     Hence, 

'  Salisbury  v.  Andrews,  19  Pick.  250.  And  see,  also,  relating  to  rights  of 
way,  Stetson  v.  Dow,  16  Gray,  372 ;  Atkins  v.  Bordman,  2  Met.  457 ;  37 
Am.  Dec.  100;  Thomas  v.  Poole,  7  Gray,  83.  See,  also,  Parker  v.  Bennett, 
11  Allen,  388;  Morgan  v.  Moore,  3  Gray,  319;  Lunt  v.  Holland,  14  Mass. 
149 ;  Murdock  v.  Chapman,  9  Gray  156 ;  Davis  v.  Rainsford,  17  Mass.  207. 

2  Dean  v.  Lowell,  135  Mass.  55 ;  Pike  v.  Munroe,  36  Me.  309 ;  58  Am. 
Dec.  751 ;  White  v.  Godfrey,  97  Mass.  472 ;  Kittle  v.  Pfeiffer,  22  Cal.  484 ; 
Demeyer  v.  Legg,  18  Barb.  14 ;  Webber  v,  Cal.  &  O.  R.  R.  Co.  51  Cal.  425  ; 
Nichols  V.  Suncook  Manuf .  Co.  34  N.  H.  345 ;  Berridge  v.  Ward,  10  Com.  B. 
N.  S.  400  ;  Mott  v.  Mott,  68  ISI.  Y.  246 ;  Helmer  v.  Castle,  109  111.  664 ;  Cox  v. 
Louisville  etc.  R.  R.  Co.  48  Ind.  178 ;  Transue  v.  Sell,  105  Pa.  St.  604,  and  cases 
cited ;  Champlin  etc.  Railroad  v.  Valentine,  19  Barb.  484 ;  Hoflf  v.  Tobey,  66 
Barb.  347 ;  Salter  v.  Jonas,  39  N.  J.  L.  469 ;  Xorris  v.  Hill,  1  Mann.  (Mich.) 
202 ;  Winter  v.  Peterson,  4  Zab.  524  ;  Banks  v.  Ogden,  2  Wall.  57  ;  Moody 
V.  Palmer,  50  Cal.  31 ;  Kingsland  v.  Chittenden,  6  Lans.  15 ;  Watson  v. 
Peters,  26  Mich.  508  ;  Maynard  v.  Weeks,  41  Vt.  617  ;  Paul  v.  Carver,  26  Pa. 
St.  223  ;  67  Am.  Dec.  413  ;  Newhall  v.  Ireson,8  Cash.  597  ;  54  Am.  Dec.  790 ; 
Johnson  v.  Anderson,  18  Me.  76  ;  Diijouque  v.  Maloney,  9  Iowa,  450 ;  Stark 
V.  Coffin,  105  Mass.  328  ;  Gove  v.  White,  20  Wis.  432 ;  Gear  v.  Barnum,  37 
Conn.  229 ;  Hawesville  v.  Lander,  8  Bush,  679 ;  Sutherland  v.  Jackson,  32 
Me.  80 ;  Motley  v.  Sargent,  119  Mass.  231.  And  see,  also,  bearing  on  the  same 
proposition.  Child  v.  Starr,  4  Hill,  369, 373  ;  Hollenbeck  v.  Rowley,  8  Allen, 
473  ;  Codman  v.  Evans,  1  Allen,  443  ;  Chatham  v.  Brainerd,  11  Conn.  60  ; 
Lord  V.  Commrs.  of  Sidney,  12  Moore  P.  C.  C.  497 ;  Jackson  v.  Hathaway,  15 
Johns.  454 ;  8  Am.  Dec.  263 ;  Read  v.  Leeds,  19  Conn.  182, 187  :  Richardson  v. 
Vermont  etc.  R.  R.  25  Vt.  472 ;  60  Am.  Dec.  283 ;  Tousley  v.  Galena  etc. 
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where  a  deed  describes  the  land  conveyed  as  extending  five 
hundred  feet  to  a  street  or  avenue,  and  thence  at  right  angles 
along  the  street  one  hundred  and  twenty  feet  to  the  place  of 
beginning,  the  fee  of  the  land  to  the  center  of  the  street  is  con- 
veyed subject  to  the  public  easement,  notwithstanding  the  line 
of  five  hundred  feet  extends  only  to  the  side  of  the  street  and 
not  to  its  center.  When  the  avenue  is  no  longer  used  as  a  street, 
the  land  is  freed  from  the  easement.^  But  if  the  land  is 
described  by  metes  and  bounds,  without  any  reference  to  a 
street,  the  grantee  acquires  no  title  to  the  fee  of  an  adjacent 
street  which  the  grantor  subsequently  dedicated  to  the  public.'^ 
If,  however,  lots  are  sold  after  the  projection  of,  but  before 
the  opening  of  a  public  street,  and  the  deeds  describe  the 
lots  as  running  to  and  being  bounded  by  the  line  of  the  street, 
the  fee  to  the  center  of  the  street  passes,  and  the  grantees  are 
entitled  to  damages  upon  the  opening  of  the  street.^  And  where 
land  is  laid  out  into  blocks  and  lots,  which  are  bounded  by  what 
are  represented  on  an  unrecorded  or  defective  plat  as  streets,  a 
deed  referring  to  the  plat  for  a  true  description  of  the  premises, 
passes  to  the  grantee  as  against  the  grantor  and  his  assigns,  the 
fee  to  the  center  of  the  street  upon  which  the  lot  conveyed  abuts.* 

Mining  Co.  24  Kan.  328;  Milhau  v.  Sharp,  27  N.  Y.  611,  624;  Regina  v. 
Board  of  Works,  4  Best  &  Smith,  526;  Bissell  v.  N.  Y.  Cent,  R.  R.  26  Barb.  630 ; 
Morrison  v.  Willard,  30  Vt.  118  ;  Kimball  v.  City  of  Kenosha,  4  Wis.  331; 
Cox  V.  Freedley,  30  Pa,  St,  124 ;  75  Am.  Dec.  584 ;  Paul  v.  Carver,  24  Pa,  St. 
207 ;  64  Am.  Dec.  649 ;  Ilarris  v.  Elliot,  10  Peters,  53 ;  Steel  v.  Prickett,  2 
Stark.  463  ;  J'isher  t>.  Smith,  9  Gray,  441 ;  Canal  Trustees  v.  Havens,  11  lU. 
557  :  O'Linda  v.  Lothrop,  21  Pick,  292  ;  Witter  v.  Harvey,  1  McCord,  67  ;  10 
Am.  Dec.  650 ;  Parker  v.  Framingham,  8  Met.  260,  267 ;  Grose  v.  West,  7 
Taunt.  39;  Trustees  v.  Lauder,  8  Bush,  679;  Falls  v.  Reis,  74  Pa.  St.  439; 
Smith  V.  Howdon,  14  Com.  B.  N.  S.  398 ;  Lewis  v.  Beattie,  105  Mass.  410 ; 
Fisher  v.  Smith,  9  Gray,  444;  Winslow  v.  King,  14  Gray,  323;  Boston  v. 
Richardson,  13  Allen,  154 ;  Sleeper  v.  Laconia,  60  N.  H.  202,  and  cases  cited ; 
Claremont  v.  Carltou,  2  N.  H.  369  ;  9  Am,  Dec.  88. 

1  Moody  V.  Palmer,  50  Cal.  31.  See  Webber  v.  Cal.  &  O.  R.  R.  Co.  51 
Cal.  425. 

«  Knott  V.  Jefferson  Street  Ferry  Co.  9  Or.  530. 

'  Easton  Burrough's  Appeal,  81  *Pa.  St.  85. 

*  Jarstadt  v.  Morgan,  48  Wis.  245,  For  other  cases  upon  the  constrao- 
tion  of  deeds  in  which  one  of  the  boundaries  is  a  stream,  see  Nickerson  v. 
Crawford,  16  Me.  245;  Bishop  v.  Seeley,  18  Conn.  393;  Agawam  Canal  Co. 
V.  Edwards,  36  Conn.  476 ;  Hatch  v.  Dwight,  17  Mass.  289 ;  Doddridge  v. 
Thompson,  9  Wheat.  470 ;  Granger  v.  Avery,  64  Me.  292 ;  Coovert  v.  O'Con- 
.ner,  8  Watts,  470 ;  Herring  v.  Fisher,  1  Sand.  344 ;  Hammond  v.  McLachan, 
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"Where  the  land  conveyed  lies  east  of  a  certain  street,  and  the 
deed  explicitly  describes  the  land  as  bounded  by  the  east  line  of 
the  street,  the  title  to  the  soil  in  the  street  does  not  pass.^ 

§  1025.  Where  contrary  intention  appears. — The  rule  given 
in  the  preceding  section  is  one  of  construction  only,  and,  of 
course,  does  not  govern  when  it  appears  upon  the  face  of  the 
deed  that-  the  intention  was  that  the  grantee  should  take  to  the 
line  of  the  street  or  stream,  and  not  to  its  center.  Thus,  where 
one  line  of  the  description  is  "  thence  along  the  easterly  line "  of 
a  certain  street,  a  certain  distance,  and  no  other  language  is 
employed  to  modify  the  boundary,  the  grantee's  title  does  not 
extend  to  the  center  of  the  street.^  And  where  land  adjacent  to 
a  road  is  conveyed  by  a  description  beginning  "  at  the  corner 
formed  by  the  intersection  of  the  easterly  line  "  of  the  road  with 
the  northerly  line  of  another  road,  and  ending  "  thence  along  the 
easterly  line"  of  the  road  to  which  the  land  was  adjacent,  the 
land  conveyed  is  not  bounded  by  the  center  of  the  road,  but  by 
its  side.^  But  the  mere  fact  that  a  monument  on  the  side  of 
the  road  or  on  the  bank  of  a  stream  is  mentioned  as  the  place 
of  the  beginning  or  end  of  a  line,  is  not  of  itself  sufficient  to 
rebut  the  presumption  that  the  grantee  takes  to  the  center  of  the 
road  or  to  the  thread  of  the  stream.*  The  intention  may  be 
gathered  from  the  language  of  the  description,  as  noticed  in  the 
preceding  section,  where  the  land  conveyed  is  bounded  by  the 
line  of  the  street  instead  of  the  street  itself.^ 

1  Sand.  323 ;  Stone  v.  Augusta,  46  Me.  127 ;  Watson  v.  Peters,  26  Mich.  508 ; 
Gavit  V.  Chambers,  3  Ohio,  495 ;  Beahan  v.  Stapleton,  13  Gray,  427 ;  Cold- 
spring  Iron  Works  v.  Tolland,  9  Cush.  495 ;  Knight  v.  Wilder,  2  Cush.  199 ; 
48  Am.  Dec.  660  ;  Robinson  v.  White,  42  Me.  209. 

1  Grand  Rapids  &  Ind.  R.  R.  Co.  v.  Heisel,  38  Mich.  62. 

»  Severy  v.  C.  P.  R.  R.  Co.  51  Cal.  194. 

*  Mead  v.  Riley,  50  N.  Y.  Sup.  Ct.  20.  And  see  Lough  v.  Machlin,  40 
Ohio  St.  332 ;  Tag  v.  Keteltas,  48  N.  Y.  Sup.  Ct.  241 ;  Kings  County  Fire 
Ins.  Co.  V.  Stevens,  87  N.  Y.  287 ;  41  Am.  Rep.  361 ;  Cottle  v.  Young, 
59  Me.  105 ;  O'Connell  v.  Bryant,  121  Mass.  557 ;  Lee  v.  Lee,  27  Hun,  1 ; 
Peck  V.  Denniston,  121  Mass.  17 ;  Murphy  v.  Copeland,  51  Iowa,  515 ;  Bab- 
cock  V.  Utter,  1  Abb.  N.  Y.  App.  27 ;  De  Peyster  v.  Mali,  27  Hun,  439 ; 
Keening  v.  Ayling,  126  Mass.  404  ;  Smith  v.  Slocomb,  9  Gray,  36 ;  Bramerd 
V.  Boston  etc.  R.  R.  12  Gray,  407,  410 ;  Hanson  v.  Campbell,  20  Md.  223 ; 
Perrin  v.  N.  Y.  Cent.  R.  R.  40  Barb.  65. 

*  Low  V.  Tibbetts,  72  Me.  92 ;  39  Am.  Rep.  303.  And  see  Bradford  v. 
Cressey,  45  Me.  9 ;  Pollock  v.  Morris,  51  N.  Y.  Sup.  Ct.  (10  Jones  &  S.)  112. 

6  Grand  Rapids  &  Ind.  R.  R.  Co.  v.  Heisel,  38  Mich.  02. 
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§  1026.  Land  bounded  by  lake  or  pond. — If  the  land  is 
boundetl  by  a  natural  lake  or  pond,  the  grantee's  title  extends  to 
low-water  mark.^  But  if  the  land  is  bounded  by  an  artificial 
pond,  the  grantee's  title  extends  to  the  middle  of  the  pond.'^  A 
deed  described  the  land  as  bounded  on  a  certain  pond.  It 
appeared,  however,  upon  applying  the  deed  to  the  local  objects 
embraced  within  the  description  that  the  pond  was  a  natural  one, 
which  was  raised  to  various  heights  at  different  times  by  means  of 
a  dam  existing  and  in  use  at  the  time  of  the  execution  of  the  deed. 
The  court  held  that  there  was  a  latent  ambiguity  in  the  deed, 
and  that  it  was  competent  to  show  by  parol  evidence  that  at  the 
time  of  the  execution  of  the  deed,  a  certain  line  was  agreed  upon 
and  understood  to  be  the  boundary  of  the  poud.^ 

»  King  V.  Young,  76  Me.  76;  Wheeler  v.  Spinola,  54  N.  Y.  377;  West 
Koxbury  v.  Stoddard,  7  Allen,  167 ;  Stephens  v.  King,  76  Me.  197.  See 
Seamcau  v.  Smith,  24  111.  521 ;  Bradley  v.  Rice,  13  Mo.  198 ;  29  Am.  Dec. 
501 ;  Canal  Commissioners  v.  The  People,  5  Wend.  423 ;  Champlin  etc. 
R.  R.  Co.  V.  Valentine,  19  Barb.  484 ;  Austin  v.  Rutland  R.  R.  Co,  45  Vt. 
215  ;  Hathorne  v.  Stinson,  12  Me.  183  ;  28  Am.  Dec.  167. 

"^  Hathorne  v.  Stinson,  1  Fairf.  238  ;  State  v.  Gilmanton,  9  N.  H.  461.  See 
Lowell  V.  Robinson,  16  Me.  357;  33  Am.  Dec.  671;  Smith  v.  Miller,  5 
Mason,  196 ;  Mausur  v.  Blake,  62  Me.  38  ;  Robinson  v.  White,  42  Me.  209 ; 
Cook  V.  McClure,  53  N.  Y.  437 ;  Wood  v.  Kelley,  30  Me.  55 ;  Phinney  v. 
Watts,  9  Gray,  269 ;  Ledyard  v.  Ten  Eyck,  36  Barb.  102  ;  Fletcher  v.  Phelps, 
28  Vt.  257. 

3  Waterman  v.  Johnson,  13  Pick.  261.  The  opinion  was  delivered  by 
Chief  Justice  Shaw,  who  said:  "The  rule  is  clear,  that  whex'e  the  partiea 
malie  any  definite  agreement  in  their  deed,  such  agreement  will  control 
any  legal  implication.  But  where  general  terms  are  used  in  a  description, 
the  court  will  put  a  construction  upon  tliose  terms,  where  any  definite 
rule  lias  been  established,  and  in  such  case  parol  evidence  will  not  be 
admissible  to  control  the  legal  eflect  of  such  description,  any  more  than  to 
control  the  plain  meaning  or  legal  effect  of  any  clause  or  stipulation  con- 
tained in  a  deed.  As  where  the  deed  bounds  the  premises  upon  the  sea 
or  salt  water,  the  legal  effect  is  to  give  a  title  to  the  soil,  subject  to  certain 
limitations,  to  low-water  mark,  such  being  the  legal  construction  put  upon 
this  description  by  the  colony  ordinance  and  by  usage.  So  if  the  prem- 
ises conveyed  are  bounded  on  a  river  not  navigable,  the  grant  extends,  by 
legal  operation,  to  the  filum  aqucB  or  thread  of  the  river.  Thougli  in  both 
these  cases  the  parties,  if  they  think  fit,  may  limit  their  grants  by  definite 
language,  so  as  to  give  them  a  diflerent  operation,  and  thus  exclude  the 
flats  or  the  bed  of  the  river  in  tlie  above  cases  respectively.  But  where  a 
description  is  employed  which  lias  not  by  statute,  usage,  or  judicial  decis- 
ion, acquired  a  fixed  legal  construction,  or  a  boundary  is  referred  to  which 
is  fluctuating  and  variable,  other  means  must  be  resorted  to  in  order  to 
ascertain  the  meaning  and  construction  of  the  deed.  Now  the  word  'pond  * 
is  indefinite.    It  may  mean  a  natural  pond,  or  an  artificial  pond  raised  for 
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§  1027.  Estoppel  from  description  of  land  as  bounded  by  a 
street.  —  Where  the  deed  describes  the  premises  as  fronting  a 
certain  number  of  feet  on  a  street,  the  grantor  and  all  claiming 
under  him  are  estopped  from  subsequently  asserting  that  the 
street  mentioned  in  the  deed  did  not  extend  in  front  of  the  prem- 
ises.^ In  such  a  case  the  grantee  is  entitled  to  have  the  street 
kept  open  for  his  accommodation  in  the  enjoyment  of  his  prop- 
erty.^    But  a  description  in  a  deed  of  land  bounded  by  a  street, 

mill  purposes,  either  permanent  or  temporary,  and  in  both  cases  the 
limits  of  such  body  of  water  may  vary  at  different  times  and  seasons,  by 
use  or  by  natural  causes,  and  where  the  one  or  the  other  is  adopted  as  a 
descriptive  limit  or  boundary,  a  different  rule  of  construction  may  apply. 
A  large  natural  pond  may  liave  a  definite  low-water  line,  and  then  it 
would  seem  to  be  the  most  natural  construction,  and  one  which  would  bo 
most  likely  to  carry  into  effect  the  intent  of  the  parties,  to  hold  that  land 
bounded  upon  such  a  pond  would  extend  to  low-water  lino,  it  being  pre- 
sumed that  it  is  intended  to  give  to  the  grantee  the  benefit  of  the  water, 
whatever  it  may  be,  which  he  could  not  have  upon  any  other  construction. 
Where  an  artificial  pond  is  raised  by  a  dam,  swelling  a  stream  over  its 
banks,  it  would  be  natural  to  presume  that  a  grant  of  land  bounding  upon 
such  a  bond  would  extend  to  the  thread  of  the  stream  upon  which  it  is 
raised,  unless  the  pond  had  been  so  long  kept  xip  as  to  become  permanent, 
and  to  have  acquired  another  well-defined  boundary.  But  it  is  difScult 
to  apply  either  of  these  rules  to  the  present  case,  which  is  that  of  a  pond 
originally  natural,  but  which  has  been  raised  more  or  less  by  artificial 
means.  The  discovery  of  this  fact,  upon  applying  the  deed  to  the  local 
objects  embraced  within  its  descriptive  terms,  discloses  a  latent  ambi- 
guity. According  to  a  well-established  rule  of  evidence,  therefore,  it  is 
comiDetent  to  resort  to  parol  proof,  showing  all  the  circumstances  from 
Avhich  a  legal  inference  can  be  drawn,  that  one  or  another  line  was  intended 
by  the  ambiguous  description  used  in  the  deed.  And  this  is,  in  truth, 
what  both  parties  have  done  in  the  present  case." 

»  White  V.  Smith,  37  Mich.  291 ;  Smith  v.  Lock,  18  Mich.  56 ;  Parker  v. 
Smith,  17  Mass.  413;  9  Am.  Dec.  157.  See  Transue  7>.  Sell,  105  Pa.  St.  604, 
and  cases  cited. 

2  Smith  V.  Lock,  18  Mich.  56;  Farming  v.  Osborne,  34  Hun,  121.  In 
Smitli  V.  Lock,  supra,  the  description  of  the  premises  sold  was :  "  Com- 
mencing at  the  northeast  corner  of  the  M.  S.  Railroad  depot  grounds,  in 
the  village  of  Burr  Oak,  thence  south  one  hundred  feet,  thence  easterly 
along  the  line  of  the  company's  ground  until  it  intersects  the  creek, 
thence  northerly  along  the  line  of  said  creek  until  it  intersects  the  line  of 
Front  Street,  thence  westerly  along  said  line  of  said  street  to  the  place  of 
beginning."  The  grantor  claimed  afterwards  that  Front  Street  did  not 
extend  along  the  front  of  this  lot,  and  sold  the  land  on  the  north  side  of 
the  lot  up  to  the  grantee's  line  to  another  party,  and  the  latter  began  to 
build  a  house  upon  the  land  which  he  tlius  bought.  A  bill  was  filed  to 
obtain  a  perpetual  injunction,  and  it  was  not  denied  that  there  was  a  street 
called  Front  Street  which  extended  to  the  grantee's  lot  on  the  west,  and 
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is  not  equivalent  to  a  covenant  of  the  existence  of  a  street  of  the 
same  width  as  a  street  of  that  name,  when  such  street,  though 
graded  and  laid  out  in  a  plan  published  by  the  former  owner  of 
the  2:)roperty,  has  subsequently  been  closed  and  ploughed  up. 
Such  a  description  under  these  circumstances  amounts  only  to  a 
covenant  of  the  existence  of  a  way  of  reasonable  width  necessary 
and  convenient  for  the  use  of  the  grantee  in  the  use  of  the  land 
conveyed.^  A  grantor  in  a  deed  bounding  the  laud  on  a  private 
way  not  defined  in  the  deed,  but  shown  upon  a  plan  referred  to  in 
the  deed,  and  recorded  in  the  registry  of  deeds,  is  estopped  to  deny 
the  existence  of  such  way.^  If  the  land  conveyed  is  bounded  by 
an  alley,  the  alley  when  closed  reverts  to  the  owners  adjoining.' 

§  1028.  Navigable  streams  and  tide-waters. — The  rule  where 
land  is  bounded  by  navigable  streams  or  tide-waters  is  that  the 
grantor's  right  extends  only  to  high-water  mark.'^  In  a  case  in 
Connecticut,  INIr.  Justice  Daggett  said:  "The  doctrine  of  the 
common  law  is,  that  the  right  to  the  soil  of  the  proprietors  of 
land  on  navigable  rivers  extends  only  to  high-water  mark ;  all 
below  is  publici  juris — in  the  king,  in  England.  That  is  the  law 
in  Connecticut ;  for  we  have  no  statute  abrogating  it.  It  was  the 
law  brought  by  our  ancestors;  it  is  our  law;  the  soil  being  not 
indeed  owned  by  the  king,  but  by  the  State."  ^     In  a  technical 

■which  was  fifty  feet  in  ■width,  and  ■which  if  extended  in  front  of  tho  lot  in 
question  lA'ould  include  the  house  that  the  second  purchaser  was  build- 
ing. The  couz-t  held  tliat  it  did  not  follow  because  no  street  had  been 
regularly  laid  out  or  dedicated  to  the  public  in  front  of  the  grantee's  lot, 
that  he  was  not  entitled  to  relief ;  that  it  was  a  matter  of  private  right,  and 
was  not  affected  by  the  question  whether  the  public  had  acquired  a  right 
of  way  or  not :  And  see  De  Witt  v.  Van  Schoyk,  35  Hun,  103. 

1  "Walker  v.  City  of  Worcester,  6  Gray,  548. 

*  Fox  V.  Union  Sugar  Refinery,  109  Mass.  292 ;  Parker  v.  Bennett,  11 
Allen,  388  :  Murdock  v.  Chapman,  9  Gray,  156  ;  Morgan  v.  Moore,  3  Gray, 
319 1  Lunt  V.  Holland,  14  Mass.  149 ;  Sheen  v.  Stothart,  29  La,  An.  G30 ; 
Davis  V.  Rainsford,  17  Mass.  207.  And  see  Tobey  v.  Taunton,  119  Mass. 
404  ;  Stetson  v.  Dow,  IG  Gray,  372. 

s  Cincinnati  &  Georgia  R.  R.  Co.  v.  Mims,  71  Ga.  240 ;  Healey  v.  Babbitt, 
14  R.  I.  533. 

•*  Tomlin  v.  Dubuque  etc.  R.  R.  Co.  32  Iowa,  106 ;  Middleton  v.  Pritchard, 
3  Scam.  520;  33  Am.  Dec.  112;  Adams  v.  Pease,  2  Conn.  481 ;  McManus  v. 
Carmichacl,  3  Iowa,  1 ;  Haight  v.  The  City  of  Keokuk,  4  Iowa,  199;  Canal 
Commissioners  v.  The  People,  5  Wend.  423 ;  Mayhew  v.  Norton,  17  Pick. 
357 ;  28  Am.  Dec.  300  ;  Barney  v.  The  City  of  Keokuk,  4  Cent.  L.  J.  491. 

6  Chapman  v.  Kimball,  9  Conn.  3S  ;  21  Am.  Dec.  707. 
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sense,  arms  of  the  sea  and  rivers  which  flow  and  reflow  with  the 
tide  are  said  to  be  navigable.  But  generally  in  this  country,  all 
rivers  which  are  in  fact  navigable  are  considered  to  be  such.^ 

§  1029.  Courses  and  distances  controlled  by  monuments. — If 
there  is  a  conflict  between  them,  the  courses  and  distances  given 
in  the  description  must  yield  to  the  monuments.^     "  It  is  a  gen- 

*  See  term  "Navigable,"  Bouvier  Law.  Diet. 

'  Tumbull  V.  Schroeder,  29  Minn.  49 ;  Watson  v.  Jones,  85  Pa.  St.  117 ; 
Burkholder  v.  Markley,  98  Pa.  St.  37 ;  Ayers  v.  Watson,  113  U.  S.  594 ; 
Ellis  V.  Hunnicutt,  71  Ga.  637 ;  Hurley  v.  Morgan,  1  Dev.  <fc  B.  425 ;  28  Am. 
Dec.  579 ;  Hall  v.  Powel,  4  Serg.  &  R.  456 ;  8  Am.  Dec.  722 ;  Ripley  v.  Berry, 
5  Greene,  24;  17  Am.  Dec.  201 ;  Den  v.  Graham,  1  Dev.  &  B.  76;  27  Am. 
Dec.  226 ;  Davis  v.  Rainsford,  17  Mass.  207 ;  Adams  v.  Alliire,  20  W.  Va. 
480 ;  Daggett  v.  Willey,  6  Fla.  482 ;  Welder  v.  Hunt,  34  Tex.  44 ;  Credle  v. 
Hays,  88  N.  C.  321 ;  Coles  v.  Wooding,  2  Pat.  &  H.  189 ;  Beaudry  v.  Doyle, 
8  West  C.  Rep.  299 ;  Lewis  v.  Lewis,  4  Or.  177 ;  Bolton  v.  Eggleston,  61 
Iowa,  163;  Simonton  v.  Thompson,  55  Ind.  87;  Benton  v.  Horsley,  71  Ga. 
619;  Brown  v.  Huger,  21  How.  305;  Woodward  v.  Nims,  130  Mass.  70; 
Kjonneberger  v.  Hoffner,  44  Mo.  185;  Haynes  v.  Young,  36  Mo.  557; 
Hogans  v.  Carruth,  19  Fla.  84  ;  Evausville  v.  Page,  23  Ind.  527 ;  Keenan  v. 
Cavanaugh,  44  Vt.  268 ;  Carville  v.  Hatchins,  73  Me.  227 ;  Cottingham  v. 
Parr,  93  111.  233 ;  KeUogg  v.  Mullen,  45  Mo,  571 ;  Walsh  v.  Hill,  38  Cal.  481; 
Morse  v.  Rogers,  118  Mass.  572 ;  Norfolk  Trust  Co.  v.  Foster,  78  Va.  413 ; 
West  V.  Shaw,  67  N.  C.  494  ;  Marsh  v.  Mitchell,  25  Wis.  706 ;  Husbands  v. 
Semples,  13  Mo.  App.  589;  Thomson  v.  Wilcox,  7  Lans.  376;  Park  v. 
Pratt,  38  Vt.  552 ;  Riddlesburg  etc.  Coal  Co.  v.  Rogers,  65  Pa,  St.  416 ;  Tyler 
V.  Fickett,  73  Me.  410 ;  Cunningham  v.  Curtis,  57  N.  H.  157 ;  Winans  v. 
Cheney,  55  Cal.  567 ;  Howe  v.  Bass,  2  Mass.  380 ;  3  Am.  Dec.  59 :  Lodge  v. 
Barnett,  46  Pa.  St.  477 ;  Wendell  v.  Jackson,  8  Wend,  183 ;  22  Am,  Dec.  635 ; 
Brand  v.  Daunoy,  8  Martin  N,  S.  159 ;  19  Am.  Dec.  176  ;  Frost  v.  Spaulding, 
19  Pick.  445 ;  31  Am.  Dec.  150 ;  McPherson  v.  Foster,  4  Wash.  C.  C.  45 ; 
Harris  v.  Hull,  70  Ga.  831 ;  Cilley  v.  Childs,  73  Me.  130 ;  Clamorgan  v. 
Baden  etc.  R.  R.  Co.  72  Mo.  139;  Sanborn  v.  Rice,  129  Mass.  387;  Cudney 
V.  Early,  4  Paige,  209 ;  Piercy  v.  Crandall,  34  Cal.  334 ;  Smith  v.  McAllister, 
14  Barb.  434 ;  Bosworth  v.  Sturtevant,  2  Cush,  392 ;  Town  v.  Needham,  3 
Paige,  546 ;  24  Am.  Dec.  246 ;  Urquhart  v.  Burleson,  6  Tex.  502 ;  Gavery  v. 
Hinton,  2  Greene,  344 ;  People  v.  Law,  34  Barb.  494 ;  22  How.  Pr.  109 ;  Nivin 
t;.  Stevens,  5  Har.  (Del.)  272 ;  Mitchell  v.  Burdett,  22  Tex.  633 :  Franklin  v. 
Dorland,  28  Cal.  175 ;  Miller  v.  Beeler,  25  111.  163 ;  Newman  v.  Foster,  4 
Miss.  (3  How.)  383 ;  34  Am.  Dec.  98  ;  Colton  v.  Seavey,  22  Cal.  496 ;  Clark  v. 
Wethey,  19  Wend.  320 ;  Sayers  v.  Lyons,  10  Iowa,  249 ;  Woods  v.  Kennedy, 
5  Mon.  174 ;  Van  Wyck  v.  Wright,  18  Wend.  157 ;  Nelson  v.  Hall,  1  McLean, 
518 ;  Nichols  v.  Tumey,  15  Conn.  101 ;  Campbell  v.  Clark,  8  Mo,  553 ; 
Cleaveland  v.  Smith,  2  Story,  278 ;  Smith  v.  Dodge,  2  N.  H,  303 ;  Sumter  v. 
Bracey,  2  Bay,  515 ;  MassengiU  v.  Boyles,  4  Humph.  205 ;  Call  v.  Barker, 
12  Me.  (3  Fairf.)  320 ;  Robinson  v.  White,  42  Me.  209  ;  McGiU  v.  Somers,  15 
Mo.  80  ;  Funa  v.  Manning,  11  Humph.  311 ;  Pernam  v.  Wead,  6  Mass,  131 ; 
3  Am.  Dec.  43 ;  Aiken  v.  Sanford,  5  Mass.  494 ;  Gerrish  v.  Bearce,  11  Mass. 
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eral  principle,"  says  Chief  Justice  Marshall,  "that  the  course 
and  distance  must  yield  to  natural  objects  called  for  in  the 
patent.  All  lands  are  sujiposed  to  be  actually  surveyed,  and 
the  intention  of  the  grant  is  to  convey  the  land  according  to  that 
actual  survey ;  consequently,  if  marked  trees  and  marked  corners 
be  found  conformably  to  the  calls  of  the  patent,  or  if  water- 
courses be  called  for  in  the  patent,  or  mountains  or  any  other 
natural  objects,  distances  must  be  lengthened  or  shortened  and 
courses  varied  so  as  to  conform  to  those  objects.  The  reason  of 
the  rule  is,  that  it  is  the  intention  of  the  grant  to  convey  the 
land  actually  surveyed,  and  mistakes  in  courses  and  distances 
are  more  probable  and  more  frequent  than  in  marked  trees, 
mountains,  rivers,  or  other  natural  objects  capable  of  being 
clearly  designated  and  accurately  described."  ^  An  action  was 
brought  for  a  breach  of  covenant  of  warranty  in  a  deed  which 
described  the  land  conveyed  as  bounded  on  the  west  by  the  land 
of  a  certain  person.  The  distance  on  the  north  line  from  the 
east  to  the  west  end,  as  specified  in  the  deed,  extended  seventeen 
feet  beyond  such  person's  northeast  corner,  and  the  distance  on 
the  south  line  extended  six  and  a  half  feet  beyond  such  person's 
southeast  corner,  so  that  by  measurement  the  deed  included  a 
strip  seventeen  feet  wide  at  the  north  end  and  six  and  a  half 
feet  at  the  south  end,  and  this  strip  was  at  the  time  of  the  exe- 
cution of  the  deed  in  the  possession  of  such  third  person,  and 
was  separated  from  the  land  owned  by  the  grantor  by  a  shed 
and  a  division  fence.  It  was  held  that  the  shed  and  fence  con- 
stituted monuments  controlling  the  distances  in  the  deed,  and 
hence  that  there  was  no  breach  of  the  covenant  of  warranty.^  A 
line  was  described  as  running  "thence  westerly  including  the 
cafiadas  to  a  stake,  so  that  a  line  running  from  thence  to  the 
Dos  Pcdros  will  pass  about  two  hundred  yards  from  the  present 

193;  Jackson  v.  Camp,  1  Conn.  605;  Mayhew  v  Norton,  17  Pick.  357;  28 
Am.  Dec.  300.  See  Piercy  v.  Craudall,  34  Cal.  334 ;  Benedict  v.  Gaylord,  11 
Conn.  332 ;  29  Am.  Dec.  299 ;  Peay  v.  Briggs,  2  Mill.  Const.  9S ;  12  Am.  Dec. 
656. 

'  Mclver's  Lessee  v.  Walker,  9  Cranch,  173, 177.  As  to  measurement  of 
land  bounded  on  one  side  by  a  meandering  stream,  see  Kimball  v.  Sample, 
25  Cal.  440 ;  Hicks  v.  Coleman,  25  Cal.  122 ;  Fratt  v.  Woodward,  32  Cal.  219 : 
Spring  V.  Hewston,  52  Cal.  442  ;  Hall  v.  Shotwell,  m  Cal.  379. 

-  Cunningham  v.  Curtis,  57  N.  H.  157.  And  see,  also,  Smith u.  Negbauer, 
42  N.  J.  L.  305. 
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new  corral  of  the  said  Jos^  Jesus  Lopez."  It  was  held  that  the 
monuments  should  control,  although  they  determined  the  course 
of  the  line  to  be  northeasterly  instead  of  westerly.^  Where  a 
natural  object  is  one  of  the  monuments,  and  a  line  does  not 
reach  it,  the  line  must  be  extended  to  such  object,  and  the 
distance  given  must  not  be  considered.^  When  a  call  is  froui 
one  monument  to  another,  the  law  will  presume  that  a  straight 
line  was  intended.  But  this  presumption  does  not  arise,  where 
it  is  evident  from  the  language  of  the  deed  that  a  different  line 
was  iutended.**  If  the  call  in  the  deed  is  from  a  monument  to  a 
creek,  without  specifying  a  definite  point,  the  creek  is  not  to  be 
considered  a  monument  within  the  meaning  of  this  rule.^ 

§  1030.  When  courses  and  distances  prevail — Where  the 
monument  described  in  the  deed  cannot  be  found,  and  neither  its 
location  nor  existence  can  be  proven,  the  location  of  the  land  mast 
be  determined  by  the  other  parts  of  the  description.  If  the  land 
is  described  by  definite  and  distinct  boundaries  from  which  it 
may  be  located,  the  description  cannot  be  varied  or  controlled  by 
parol  evidence.®  If  one  of  the  lines  is  described  as  running  a 
certain  number  of  rods  to  a  stake  and  stones,  and  there  is  no 
such  monument,  the  end  of  the  line,  in  the  absence  of  evidence 
that  there  was  a  contrary  intent,  is  to  be  determined  by  the  meas- 
urement.^ Where  the  deed  shows  an  intention  to  convey  a  spedfic 
quantity  of  land,  and  this  exact  quantity  is  included  within  the 
courses  and  distances,  and  the  description  by  monuments  embraces 
a  larger  or  smaller  quantity,  the  former  description  will  prevail.^ 
When  the  deed  would  be  defeated  by  applying  the  rule  that 
monuments  control  courses  and  distances,  and  when  the  rejection 
of  a  call  for  a  monument  will  reconcile  other  parts  of  the  descrip- 
tion and  leave  sufficient  to  identify  the  land,  the  rule  as  to 
monuments  will  not  be  enforced.^     Where  no  monuments  are 

'  Colton  V.  Seavey,  22  Cal.  496. 

»  Strickland  v.  Draugban,  8S  N.  C.  315 ;  Hogans  v.  Carruth,  19  Fla.  84. 
»  Fratt  V.  Woodward,  32  Cal.  219. 
*  Fratt  V.  Woodward,  32  Cal.  219. 

5  Drew  V.  Swift,  46  N.  Y.  204  ;  Bagley  v.  Morrill,  46  Vt.  94. 
«  Wilson  V.  Hildreth,  118  Mass.  578. 

'  Higiubotham  W.Stoddard,  72  N.Y.  94;  Buffalo  etc.  R.  R.  Co.  v.  Stigeler, 
61  N.  Y.  348. 

8  White  V.  Luning,  93  U.  S.  514. 
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referred  to  iu  the  deed  and  Done  are  intended  to  be  erected,  the 
distances  stated  iu  the  description  must  govern  the  location.' 

§  103L  Latent  ambiguity  as  to  monninent  intended. — There 
may  be  cases  where  there  is  a  latent  ambiguity  as  to  the  monu- 
ment intended  by  the  parties.  The  monument,  if  it  can  be  ascer- 
tained, must  control.  But  when  a  latent  ambiguity  exists  as  to 
its  location,  courses  and  distances,  and  the  estimated  quantity  of 
the  land,  are  entitled  to  some  weight  in  determining  what  the 
intention  of  the  j^arties  was.^  Where  a  grantor  executes  on  the 
same  day  two  deeds  of  contiguous  lots  of  land,  by  the  course  and 
distance  calls  of  which  the  lots  overlap  each  other,  a  common 
boundary  line  is  not  established.  The  party  who  is  in  possession 
to  the  extent  warranted  by  the  calls  of  his  deed  cannot  be  ousted 
by  the  calls  of  the  other  deed.' 

§  1032.  Subsequent  survey.  —  Where  the  description  of  a  deed 
gives  as  the  commencing  point  of  the  tract  conveyed  a  visible 
monument,  which  is  clearly  ascertained,  and  the  other  parts  of 
the  description  are  certain  and  definite,  every  requirement  of  the 
law  as  to  sufficiency  of  description  is  satisfied,  and  the  title  of  the 
grantor  passes  to  the  grantee  if  apt  words  of  conveyance  are  used. 
If  a  survey  is  subsequently  made  which  changes  the  location  of 
a  larger  tract,  within  which,  according  to  the  language  of  the 
deed,  the  land  conveyed  was  located,  or  if  the  subsequent  survey 
restricts  the  area  of  such  tract,  the  title  of  the  grantee  is  not 
divested  nor  his  rights  impaired.'*  If  the  starting  point  of  a 
description  is  the  corner  of  a  subdivision  according  to  the  survey 
made  by  the  United  States,  such  corner  becomes  a  monument 
and  will  control,  notwithstanding  the  grantor  at  the  time  of  sale 
by  an  actual  survey  fixed  the  stake  at  another  point,  and  the 
lines  were  run  accordingly.^     Wliere  the  tract  of  land  conveyed 

*  Negbauer  v.  Smith,  44  N.  J.  L.  672.  And  see  Winans  v.  Cheney,  55 
Cal.  5fi7.  For  a  caso  in  which  a  monument  was  considered  as  descriptive 
only,  and  that  it  should  not  receive  undue  prominence,  see  Jones  v.  Bun- 
ker, 83  N.  C.  324,  See,  also,  Loring  v.  Norton,  8  Me.  (8  Greenl.)  61 ;  Preston 
V.  Bowmar,  2  Bibb,  493 ;  Hamilton  v.  Foster,  45  Me.  82 ;  Bradford  v.  Hill, 
1  Hayw.  (N.  C.)  22 ;  1  Am.  Dec.  546. 

»  Doe  V.  Vallejo,  29  Cal.  3S5. 

'  Keen  v.  Schnedler,  15  Mo.  App.  590, 

*  Widbur  v.  Washburn,  47  Cal.  67. 

*  Powers  V.  Jackson,  50  Cal.  429. 
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is  described  only  by  the  name  of  the  township  or  the  subdivision 
of  tlie  township,  and  such  tract  is  a  subdivision  according  to  the 
United  States  survey,  the  deed  is  considered  as  referring  to  the 
line  of  the  survey  made  by  the  United  States  and  the  monuments 
tlieu  erected.* 

§  1033.    Conflict  between  starting  point  and  other  calls. — 

When  a  conflict  arises  between  the  starting  point  and  other  calls, 
the  starting  point,  if  it  is  fixed,  certain,  and  notorious,  will  gener- 
ally prevail.  But  if  the  other  calls  may  as  readily  be  ascertained 
and  are  as  little  liable  to  mistake,  they  are  entitled  to  as  much 
consideration  as  the  first.     If  they  all  agree,  they  control.^ 

§  1034.  Running  to  line  of  another  tract. — Where  the  line 
of  another  tract  is  called  for  in  the  description  in  a  deed  as  one 
of  the  boundaries  of  the  land  conveyed,  the  line  must  be  run  to 
such  boundary  line  regardless  of  distance.'  And  this  is  true 
even  if  it  be  necessary  to  ascertain  such  line  itself  by  course  and 
distance.'*  "Where,  in  the  description,  the  land  is  bounded  on  one 
side  by  the  land  of  a  third  person,  the  true  boundary  line  between 
the  land  conveyed  and  the  land  of  such  third  person  must  be 
taken  as  the  boundary  line,  and  not  the  line  as  it  was  understood 
to  exist  at  the  time  of  the  execution  of  the  deed,  if  there  is  a 
variance  between  such  two  lines.*  Where  one  of  the  boundaries 
given  is  "  south  to  A  and  B's  line,"  and  they  have  no  land  in 
common,  the  boundary  line  must  be  run  after  reaching  A's  line 
until  it  comes  to  B's  line.®  A  subsequent  deed  is  not  admissible 
in  evidence  for  the  purpose  of  showing  the  boundaries  of  a  tract 
previously  conveyed.'^ 

^  Powers  V.  Jackson,  50  Cal.  429. 
«  Walsh  V.  HiU,  38  Cal.  481. 

8  Cansler  v.  Fite,  5  Jones  (N.  C.)  424 ;  Northmp  v.  Sumney,  27  Barb.  198; 
Whittelsey  v.  Kellogg,  28  Mo.  404 ;  Bolton  v.  Lann,  16  Tex.  96. 

*  Cansler  v.  Fite,  5  Jones  (N.  C.)  424. 

*  Umbarger  v.  Chaboya,  49  Cal.  525 ;  Cornell  v.  Jackson,  9  Met.  150. 
6  Osborne  v.  Anderson,  89  N.  C.  261. 

T  Cutter  V.  Caruthers,  48  Cal.  178.  In  this  case,  a  tract  of  land  called  the 
"McDougal  tract,"  was  intended  by  the  parties  to  have  for  its  southern 
boundary  another  tract  called  the  "  McKinstry  tract."  A  deed  conveying 
the  "  McKinstry  tract,"  executed  after  the  conveyance  of  the  "  McDougal 
tract,"  was  held  not  to  be  admissible  in  evidence  for  the  purpose  of  show- 
ing what  lands  the  grantees  of  the  "McDougal  tract"  supposed  at  the 
time  they  received  their  conveyance  were  held  by  the  owners  of  the 
"  McKinstry  tract." 
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§  1035.  "Northerly,"  "due  north,"  etc.— The  term  "north- 
erly," when  not  controlled  by  monuments  mentioned  in  the 
description,  signifies  due  north.^  The  courses  north,  south,  east, 
and  west,  may,  when  controlled  by  other  definite  and  certain 
descriptions,  be  read  northerly,  southerly,  easterly,  and  westerly, 
if  by  so  doing  all  the  calls  will  be  made  consistent  and  harmoni- 
ous.^ But  the  terms  "northerly,"  "northwesterly,"  etc.,  are 
only  construed  as  "  due  north,"  and  "  due  northwest,"  when,  if 
this  construction  were  not  adopted,  the  deed  would  be  void  for 
want  of  certainty.  Calls  of  this  kind,  however,  must  give  way 
to  visible  monuments,  or  to  any  other  description  of  a  line  which 
makes  its  location  reasonably  certain.^  "Easterly,"  used  alone, 
in  its  strict  significance,  and  unmodified  by  other  language,  will 
be  construed  to  mean  due  east.  If  its  meaning  is  qualified  by 
the  use  of  other  words,  it  means  precisely  what  the  words  of 
qualification  make  it  signify.^ 

§  1036.  Division  lines  by  consent — A  boundary  line  may  be 
established  by  adjoining  land  owners.  When  they  so  agree 
upon  a  boundary  line,  enter  into  possession,  and  improve  the 
lands  according  to  the  line  thus  accepted,  they  will  not  after- 
wards be  allowed  to  claim  that  the  line  agreed  upon  is  not  the 
true  one,  although  the  bar  of  the  statute  of  limitations  has  not 
attached.^  But  the  proof  should  be  clear,  and  slight  acts  from 
which  the  inference  of  an  agreement  might  be  drawn  should  not 


*  Bosworth  V.  Danzien,  25  Cal.  296 ;  Brandt  v.  Ogden,  1  Johns.  156. 

'  Faris  v.  Pbelan,  39  Cal.  612. 
»  Irwin  V.  Towne,  42  Cal.  326. 

*  Fratt  V.  Woodward,  32  Cal.  219. 

6  McNamara  v.  Seaton,  82  111.  49S ;  OiT  v.  Hadley,  36  N.  H.  575 ;  Cutler 
V.  Callison,  72  111.  113 ;  Ebert  v.  Wood,  1  Binn.  216 ;  2  Am.  Dec.  436  ;  Bolton 
V.  Lann,  16  Tex.  96 ;  Houston  v.  Sneed,  15  Tex.  307 ;  Columbet  v.  Pacheco, 
48  Cal.  395  ;  Eaton  v.  Rice,  8  N.  H.  378 ;  Sneed  v.  Osborn,  25  Cal.  619 ;  Saw- 
yer V.  Fellows,  6  N.  H.  107 ;  25  Am.  Dec.  452 ;  Davis  v.  Judge,  46  Vt.  655 ; 
Foulke  V.  Stockdale,  40  Iowa,  99 ;  Fahey  v.  Marsh,  40  Mich.  236 ;  Camp  v. 
Cochrane,  71  Ga.  865 ;  KUe  v.  Tubbs,  23  Cal.  431 ;  Bauer  v.  Gottmanhau- 
sen,  65  111.  499.  See  Crowell  v.  Maughs,  2  Gilm.  419 ;  Yates  v.  Shaw,  24 
m.  367 ;  Rockwell  v.  Adams,  7  Cowen,  761 ;  Edwards  v.  White  Co.  85  lU. 
390 ;  Wakefield  v.  Ross,  5  Mason,  15 ;  Piercy  v.  Crandall,  34  Cal.  334 ;  Jack- 
son V.  Ogden,  7  Johns.  238 ;  Vosburgh  v.  Teator,  32  N".  Y.  561 ;  Boyd's 
JjeHsee  v.  Graves,  4  Wheat.  513 ;  Jackson  v.  Freer,  17  Johns.  29. 
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be  considered  conclusive.*  A  deed  described  the  land  conveyed 
as  running  back  from  a  street  eighty-five  feet,  more  or  less,  and 
bounded  in  the  rear  by  the  grantor's  laud,  which  was  a  part  of 
the  same  tract.  The  grantor,  after  the  execution  of  the  deed, 
but  before  he  had  sold  any  more  of  the  laud,  prepared  and 
placed  on  record  a  plan  of  the  land  in  which  the  part  conveyed 
was  laid  down  as  running  to  a  length  of  eighty-eight  feet  from 
the  street.  It  was  held  that  the  grantee  took  according  to  the 
plan,  as  the  acts  of  the  grantor  were  equivalent  to  the  fixing  of  a 
line  or  monument.^  A  boundary  line  was  described  as  running 
"  northerly  to  land  of  M,  thence  southeasterly  to  M's  land, 
thirty-eight  rods  and  one  half  to  a  stump  and  stones."  Immedi- 
ately after  the  execution  of  the  deed,  the  parties  went  upon  the 
land,  the  monuments  at  the  northwesterly  and  the  northeasterly 
corners  were  pointed  out,  and  the  distance  between  them  was 
exactly  thirty-eight  rods  and  a  half.  But  there  was  a  small 
strip  of  land  between  this  line  and  the  land  of  Mj  still  it  was 
held  that  the  monuments  agreed  upon  were  to  govern,  and  that 
this  strip  of  land  did  not  pass  by  the  deed.'  And  it  may  be 
observed  that  where  the  deed  refers  for  its  boundaries  to  monu- 
ments which  at  the  time  are  not  actually  in  existence,  but  are 
afterwards  erected  by  the  parties,  they  will  be  bound  by  such 
monuments  in  the  same  manner  as  if  they  had  been  erected 
before  the  execution  of  the  deed.^  An  agreement  between 
grantor  and  grantee  as  to  a  boundary  line,  must,  in  order  to  be 


'  McNamara  v.  Seaton,  82  III.  498,  500,  per  Craig,  J.  In  Cutler  v.  Calli- 
son,  72  111.  113,  115,  the  court  said :  "This  principle  proceeds  upon  the 
ground,  not  that  title  can  pass  by  parol  agreement,  but  that  the  extent  of 
the  ownership  of  the  land  of  each  has  been  agreed  upon,  settled,  and 
finally  determined :  Crowell  v.  Maughs,  2  Gilm.  419 ;  43  Am.  Dec.  62 ; 
ICip  V.  Norton,  12  Wend.  127 ;  McCormick  v.  Barnum,  10  "Wend.  109 ;  Vos- 
burgh  V.  Teator,  32  N.  Y.  561.  The  courts  always  look  with  favor  upon 
the  adjustment  of  controverted  matters  of  this  character  by  agreement  of 
the  parties  in  interest,  and  when  an  agreement  to  establish  a  boundary 
line  is  fairly  and  clearly  made,  and  possession  of  the  land  held  according 
to  the  line  so  agreed  upon,  no  reason  is  perceived  why  such  agreements 
should  not  be  conclusive." 

'  Blaney  v.  Rice,  20  Pick.  62 ;  32  Am.  Dec.  204. 

8  Frost  V.  Spaulding,  19  Pick.  445  ;  31  Am.  Dec.  150. 

*  Lerned  v.  Morrill,  2  N.  H.  197 ;  Blaney  v.  Rice,  20  Pick.  62 ;  32  Am. 
Dec.  204 ;  Kennebec  Purchase  v.  Tiffany,  1  Me.  (1  Greeel.)  219 ;  Waterman 
V.  Johnson,  13  Pick.  267.    See  Davis  v.  Rainsford,  17  Mass.  212. 
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effectual,  be  made  while  they  own  the  lauds  ou  both  sides  of  the 
liue  which  they  thus  locate.*  If  a  divisiou  feuce  is  acquiesced 
in  by  the  parties  for  the  period  of  sixteen  years,  they  are  estopped 
from  asserting  the  incorrectness  of  the  location.^  Aud  although 
the  deeds  of  both  parties  call  for  a  straight  liue  between  admitted 
land-marks,  and  a  divisiou  fence  is  crooked,  yet  if  it  has  stood  for 
twenty-one  years,  it  will  constitute  the  line  between  the  adjoining 
owners.'  When  the  description  is  so  uncertain  that  a  line  may 
run  in  two  different  ways,  and  still  not  be  inharmonious  with  the 
other  calls  of  the  deed,  either  line  may  be  adopted  by  the  parties. 
Both  parties  are  concluded  by  the  line  when  it  is  so  established.* 

§  1037.  Line  located  by  mistake. — But  where  adjoining  pro- 
prietors have  made  a  mistake  in  the  location  of  a  division  line, 
it  will  not  be  held  binding  and  conclusive  upon  them,  if  by  dis- 
regarding it  no  injustice  will  be  done.^  Where  the  boundaries 
are  indefinite  and  uncertain,  and  they  are  ruu  out  aud  marked 
by  the  owner  of  the  laud,  the  presumption  as  against  him  is  that 
this  was  correctly  done;  but  he  may  overcome  this  presumption 
by  proof  of  a  mistake,  and  by  showing  that  there  Is  a  material 
variance  between  the  true  lines  aud  the  lines  as  marked.^  Where 
neither  party  intends  to  claim  beyond  the  true  line,  possession  up 
to  what  is  erroneously  supposed  to  be  the  true  dividing  line 
between  adjoining  proprietors,  will  not  work  a  disseisin  in  favor 
of  either  of  any  land  occupied  by  him  under  such  erroneous 
belief/  But  although  a  location  of  a  boundary  line  may  have 
been  originally  made  under  an  agreement  resulting  from  a 
mutual  mistake  of  fact,  still  an  acquiescence  for  forty  years  in 
such  practical  location  is  conclusive.* 

1  Sneed  v.  Osborn,  25  Cal.  619. 

»  Columbet  v.  Pacheco,  48  Cal.  395. 

8  Curry  v.  Raymond,  28  Pa.  St.  149. 

*  Hastings  v.  Stark,  36  Cal.  122. 

*  Menkens  v.  Blumenthal,  27  Mo.  198. 

8  Cunningham  v.  Roberson's  Lessee,  31  Tenn.  (1  Swan)  138.  And  see 
Gray  v.  Couvillon,  12  La.  An.  730,  where  it  is  held  that  parties  are  not 
bound  by  a  consent  to  boundaries  which  have  been  made  under  an  appar- 
ent error,  unless  perhaps  by  a  prescription  of  thirty  years.  And  see 
Lemmon  v.  Hartsook,  80  Mo.  13. 

T  Houx  V.  Batteen,  6S  Mo.  84. 

8  Baldwin  v.  Brown,  16  N.  Y.  359.  And  see,  also.  Majors  Heirs  v.  Rice, 
57  Mo.  3S4. 
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§  1038.  Two  descriptions  in  deed.  —  Where  the  deed  contains 
two  descriptions  of  the  laud  conveyed  equally  explicit,  but 
between  which  there  is  a  repugnance,  that  description  which 
the  whole  instrument  shows  best  expresses  the  intention  of  the 
parties  must  control.^  The  court  will  look  into  the  surrounding 
facts  and  will  adopt  the  description  which  is  most  definite  and 
certain,  and  which  in  the  light  of  surrounding  circumstances  can 
be  said  to  effectuate  most  clearly  the  intention  of  the  parties.^  A 
description  in  a  deed  was :  "  All  that  certain  lot  of  land  situate 
in  said  city  of  Concord,  on  the  north  side  of  Chapel  Street,  fifty- 
feet;  westerly  by  land  of  said  Vail  and  late  Samuel  Frye,  fifty 
feet;  and  easterly  by  land  of  said  Vail,  about  ninety-eight  feet, 
with  the  buildings  thereon,  intending  to  include  only  the  land 
on  which  said  buildings  are  situated,  and  the  yard  enclosed 
within  the  fence  as  now  built."  The  question  before  the  court 
was  whether  the  particular  description  of  the  property  conveyed 
was  controlled  and  limited  by  the  words  "intending  to  include 
only  the  land  on  which  said  buildings  are  situated,  and  the 
yard  enclosed  within  the  fence  as  now  built."  The  court  held 
that  from  the  facts  of  the  case,  the  second  description  being 
clearly   erroneous,    should    not    control.^     "There   is    but   one 

1  Moore  v.  Massini,  37  Cal.  432 ;  Driscoll  v.  Green,  59  N.  H.  101 ;  Wade 
V.  Deray,  50  Cal.  373 ;  Raymond  v.  Coflfey,  5  Or.  132.  See  Den  v.  Graham,  1 
Dev.  &■  B.  7G :  27  Am.  Dec.  226 ;  Reamer  v.  Nesmith,  34  Cal.  624 ;  Benedict 
V.  Gaylord,  11  Conn.  332;  29  Am.  Dec.  299;  Wendell  v.  Jackson,  8  Wend. 
183  ;  22  Am.  Dec.  635;  Moss  v.  Shear,  30  Cal.  467.  For  a  case  in  which  it 
was  held  that  there  was  no  repugnance  in  the  descriptive  clause  of  the 
deed,  see  Castro  v.  Tennent,  44  Cal.  253.  See,  also,  Vose  v.  Handy,  2 
Greene,  322;  11  Am.  Dec.  101. 

2  Wade  V.  Deray.  50  Cal.  376. 

'  Driscoll  V.  Green,  59  N.  H.  101.  In  this  case,  Mr.  Justice  Clark,  in 
delivering  the  opinion  of  the  court,  said:  "A  deed  is  to  be  construed 
according  to  the  intention  of  the  parties  as  manifested  by  the  entire  instru- 
ment, although  such  construction  may  not  comport  with  the  language  of 
a  particular  part  of  it :  Allen  ?'.  Helton,  20  Pick.  458,  463 ;  Wortliington  v. 
Hylyer,  4  Mass.  196 ;  White  v.  Gay,  9  N.  H.  126 ;  31  Am.  Dec.  224 ;  John- 
son V.  Simpson,  36  N.  H.  91 ;  Lane  v.  Thompson,  43  N.  H.  320,  324 ;  Rich- 
ardson V.  Palmer,  33  N.  H.  212.  Regarding  the  two  descriptions  as  equally 
explicit  and  unambiguous,  being  inconsistent  with  each  other,  that  descrip- 
tion must  control  which  best  expresses  the  intention  of  the  parties  as  mani- 
fested by  tlie  whole  instrument,  ^j  the  first  description,  the  premises 
conveyed  are  bounded  southerly  by  Chapel  Street.  By  the  second  descrip- 
tion, limiting  the  premises  to  the  land  on  which  the  buildings  are  situated 
and  the  yard  enclosed  within  the  fence,  the  plaintiff's  lot,  instead  of 
II.  Deeds.  — 23. 
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princijple  applicable  to  questions  of  this  sort.  If  there  be  but 
one  description  in  the  deed,  that  is  to  be  strictly  adhered  to. 
If  there  be  more  than  one,  and  they  turn  out  upon  evidence  not 
to  agree,  that  is  to  be  adopted  which  is  most  certain.  Course 
and  distance  from  a  given  point  is  a  certain  description  in  itself; 
and  therefore  is  never  departed  from  unless  there  be  something 
else  which  proves  that  the  course  and  distance  stated  in  the  deed 
were  thus  stated  by  mistake.  It  has  been  held  that  a  tree  called 
for  and  found  not  corresponding  to  the  course  and  distance 
establishes  the  mistake,  and  is  itself  the  terminus.  So,  of  the 
line  of  another  tract  of  land.  But  if  the  tree  be  not  found,  nor 
its  former  situation  identified,  it  is  the  same  as  if  the  call  for  it 
had  been  omitted ;  for  there  is  then  no  guide,  but  the  course  and 
distance."  ^  "  The  true  rule  of  construction,  where  the  parts  of 
a  description  in  a  deed  are  inconsistent  with  each  other,  is  to 
give  effect  to  those  consistent  and  intelligible  portions  which 
carry  out  the  intention  of  the  parties,  and  reject  what  is  repug- 
nant thereto.  If  the  instrument  defines  with  convenient  cer- 
tainty what  is  intended  to  pass  by  it,  a  subsequent  erroneous 
addition  will  not  vitiate  it."^     In  a  deed,  the  land  conveyed 

extending  to  Chapel  Street,  is  Separated  from  it  by  a  strip  of  land  six  feet 
and  three  inches  in  width,  lying  between  the  fence  on  the  southerly  side 
of  the  yard  and  the  northerly  line  of  Chapel  Street.  This  description 
excludes  the  plaintiff's  lot  and  buildings  entirely  from  the  street,  without 
even  a  right  of  passage-way  to  it.  Such  could  not  have  been  the  intention 
of  the  parties,  and  this  description  is  manifestly  erroneous  as  to  the  south- 
ei'ly  lino  of  the  lot.  It  is  equally  incorrect  when  applied  to  the  northerly 
line,  as  it  leaves  a  strip  of  land  between  the  northerly  end  of  the  stable  and 
the  Frye  land,  which  is  included  in  the  first  description,  and  which  the 
grantor  evidently  intended  to  convey.  The  second  description,  therefore, 
being  clearly  erroneous  as  to  the  northerly  and  southerly  lines  of  the  lot, 
ought  not  to  control  the  first  description  as  to  the  easterly  line.  If  there  is 
an  explicit  and  unambiguous  grant  of  a  thing,  any  exception  or  reservation 
which  is  manifestly  contradictory  will  be  rejected :  Rutherford  v.  Tracy,  48 
Mo,  325 ;  8  Am.  Rep.  104 ;  Plerrick  v.  Hopkins,  23  Me,  217 ;  Pike  v.  Munroe, 
36  Me.  309 ;  58  Am.  Dec.  751 ;  Ela  v.  Card,  2  N.  H.  175  ;  9  Am.  Dec,  46." 

1  Rufiin,  C.  J.,  in  Den  v.  Graham,  1  Dev.  &  B,  76 ;  27  Am,  Dec,  226. 

'^  Raymond  v.  Coflfey,  5  Or.  132, 135,  per  Mosher,  J.  In  this  case  the 
description  was  given  by  metes  and  bounds,  to  which  was  added  the 
words,  "being  parts  of  sections  twenty -five  and  thirty -six,  in  township 
four  south,  range  three  west"  ;  it  was  claimed  that  these  words  constituted  • 
the  particular  description  which  should  govern,  and  that  the  beginning 
stake  could  not  be  located  outside  of  these  sections.  But  the  court  held 
that  these  words  should  bo  treated  as  words  of  general  description,  and  if 
inconsistent  with  the  description  by  metes  and  bounds,  should  be  rejected. 
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was  described  by  fixed,  known,  and  visible  metes  and  bounds, 
as  well  as  by  corresponding  courses  and  distances.  A  further 
description  was  also  added,  which  bounded  the  land  on  its 
several  sides  by  the  lands  of  adjoining  owners.  Land  included 
within  the  latter  description  was  excluded  by  the  former.  An 
action  of  ejectment  was  brought  against  the  grantee  for  the  land 
not  included  in  the  former  description,  and  the  court  decided 
that  the  apparent  intention  of  the  parties  was  not  to  convey 
different  parcels  of  land  by  different  descriptions,  but  to  convey 
one  piece,  and  that  the  first  description  in  the  deed,  being  more 
certain  than  the  second,  controlled  the  latter.^  A  description 
after  naming  a  certain  monument  added,  "thence  running  south- 
erly by  land  improved  by  Gridley  Putney  to  the  road."  A  line 
running  a  little  east  of  south  would  include  the  land  improved 
by  Putney  in  the  granted  premises.  But  a  line  running  a  little 
south  of  west,  to  the  corner  of  the  land  improved  by  Putney, 
and  thence  along  the  line  of  this  land  a  little  east  of  south  to  the 
road,  at  a  point  almost  south  of  the  monument,  would  exclude 
such  land  from  the  granted  premises.  The  court  decided  that 
it  would  adopt  the  latter  construction  as  the  true  one.^  "Where  a 
a  deed  conveyed  a  tract  of  land  described  as  "sixty  acres  of  the 
west  side  of  lot  6  of  section  10,  and  lot  1,  and  S.  W.  J  of  S.  W. 
^  of  section  11,"  and  the  three  subdivisions  thus  mentioned  con- 
stituted one  body  of  land,  lot  6  adjoining  on  the  west  each  of 
the  other  subdivisions,  the  court  held  that  by  this  conveyance, 
sixty  acres  off  the  west  side  of  this  body  of  land  formed  of  these 
three  subdivisions  were  conveyed,  and  that  the  deed  did  not  con- 
vey both  such  sixty  acres,  and  also  the  two  easterly  subdivisions.' 
If  the  statement  of  the  courses  or  boundaries  is  manifestly  erro- 
neous, the  deed  is  not  defeated  when  there  remains  a  description 
eufficlently  certain  to  locate  the  land.^ 

§  1039.    Repugnance  between  general  and  particnlar  descrip- 
tion.—  Where  there  is  a  repugnance  between  a  general  and  a 


»  Benedict  v.  Gaylord,  11  Conn.  332 ;  29  Am.  Dec.  29a 
»  Bond  V.  Fay,  8  AUen,  212 ;  S.  C.  12  AUen,  86. 
»  Lovejoy  v.  GaskiU,  30  Minn.  137. 
*  Thompson  v.  Ela,  GO  N.  H.  5G2. 
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particular  description  in  a  deed,  the  latter  will  control.*  But 
■whenever  possible,  the  real  intent  is  to  be  gathered  from  the 
whole  description,  including  the  general  description  as  well  as 
the  particular.'  In  attempting  to  determine  the  intention  of  the 
parties  from  the  whole  instrument,  we  cannot  say  that  a  particu- 
lar description  in  a  deed  is  necessarily  enlarged  by  a  following 
general  description,  referring  to  and  adopting  the  description  of 
an  earlier  deed,  even  if  the  language  employed  by  the  grantor  is, 
"  intending  to  convey  the  same  and  identical  real  estate  cenveyed 
to  me  by  one, "  giving  the  name  of  such  grantor,  the  date  of  the 
deed,  and  the  book  and  page  where  recorded.^  But  where  the 
description  in  the  deed  closes  with  a  clause,  which  clearly  and 
unequivocally  sums  up  the  intention  of  the  parties  as  to  the  par- 
ticular property  conveyed,  such  clause  has  a  controlling  effect 
upon  all  the  antecedent  phrases  in  the  description.  As  for 
instance,  such  is  the  effect  of  a  closing  clause  stating,  that  "  the 
premises  hereby  intended  to  be  conveyed  being  the  east  half 
part  of  the  farm  whereon  Johnson  Babcock,  now  deceased, 
formerly  lived,  in  the  town  of  Tully."^  Still  each  case  must  in 
a  measure  be  decided  by  itself.  A  deed  described  the  land  con- 
veyed by  metes  and  bounds,  adding:  "Being  the  same  premises 
conveyed  to  me  by  Ezra  Holden,  by  deed  dated  May  7,  1829, 
recorded  with  Middlesex  deeds,  book  315,  page  120."  It  was 
contended  that  this  language  was  intended  as  a  general  descrip- 
tion of  the  land  conveyed,  and  that,  as  in  some  respects  the  jjar- 
ticular  description  was  uncertain  and  indefinite,  the  general 
description  should  control.  But  the  court  observed:  "This 
clause  is  entitled  to  some  weight  in  determining  the  intention  of 
the  parties,  but,  in  our  opinion,  it  is  not  sufficient  to  overcome 

»  Sikes  V.  Shows,  74  Ala.  382 ;  Hannibal  &  St.  Joseph  R.  R.  Co,  v.  Green, 
68  Mo.  169 ;  Woodman  v.  Lane,  7  N.  H.  242 ;  Gano  v.  Aldridge,  27  Ind.  294 ; 
Bratton  v.  Clawson,  3  Strob.  127 ;  Thorndike  v.  Richards,  13  Me.  430  ;  Bell 
V.  Sawyer,  32  N.  U.  72 ;  McEowen  v.  Lewis,  26  N.  J.  L.  (2  Dutch.)  451.  See 
Nutting  V.  Herbert,  35  N.  H.  121 ;  Barney  v.  Miller,  18  Iowa,  460 ;  Smith  v. 
Strong,  14  Pick.  128  ;  Brunswick  Savings  Institution  v.  Crossman,  76  Me. 
577 ;  Lovejoy  v.  Lovett,  124  Mass.  270  ;  Fenwick  v.  Gill,  38  Mo.  510 ;  Evans 
V.  Greene,  21  Mo.  170 ;  Barnard  v.  Martin,  5  N.  H.  536;  Flagg  v.  Bean,  25 
N.  H.  (5  Fost.)  49. 

*  Brunswick  Savings  Institution  v.  Crossman,  76  Me.  577. 
'  Brunswick  Savings  Institution  v.  Crossman,  supra. 

*  Ousby  V.  Jones,  73  N.  Y.  621. 
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the  iufcrences  to  be  drawn  from  the  other  parts  of  the  deed."  ^ 
If  both  the  repugnant  descriptions  are  of  equal  authority,  the  one 
more  favorable  to  the  grantee  must  be  adopted.'^ 

§  1040.  Some  iUnstrations. — A  deed  described  the  land 
intended  to  be  conveyed  as :  ''A  part  of  fractional  section 
number  19,  being  the  half  of  the  west  half  of  the  northwest 
quarter  of  section  number  29,  in  township  number  7  south,  of 
range  14  west,  containing  forty  acres,  and  also  a  small  fraction 
of  land,  for  quantity  beginning  at  the  northwest  corner  of  the 
aforesaid  forty  acres,  thence  running  with  the  west  line  sixteen 
poles,  thence  running  to  the  river,  a  north  corner,  supposed  to 
contain  four  acres."  The  court  observed  of  this  description : 
"Though  the  lands  are  very  awkwardly  described,  yet  we  think 
that  it  may  be  ascertained  with  sufficient  certainty  from  the 
language,  that  the  undivided  half  of  the  lands  in  controversy 
was  intended  to  be  conveyed.  Some  effect  will,  if  possible,  be 
given  to  the  instrument,  for  it  will  not  be  intended  that  the 
parties  meant  it  to  be  a  nullity.  It  is  a  rule  of  construction 
that  vvords  of  particular  description  will  control  more  general 
terms  of  description  when  both  cannot  stand  together.  Apply- 
ing that  rale  here,  all  that  is  said  of  '  fractional  section  number 
19'  must  l)e  rejected,  as  contradicting  the  following  definite 
-ilescription  of  the  lands  in  section  29.  Of  this  last,  the  'half  of 
the  west  half  of  the  northwest  quarter'  is  conveyed.  This  is 
definite,  except  as  to  the  'half,'  and  the  language  in  that  respect 
cannot  be  effective  to  convey  any  particular  half.  But  there  is 
nothing  which  forbids  a  construction  which  will  make  it  good 
for  an  undivided  half,  and  this  it  may  receive.  It  was,  we  think, 
therefore,  not  void  for  uncertainty."'  Where  the  description 
in  a  deed  taken  alone  would  include  an  entire  tract,  the  interest 
conveyed  will  be  restricted  to  an  undivided  half,  if  there  is  a 

*  Lovejoy  v.  Lovett,  124  Mass.  270.  • 

'  Vance  v.  Fore,  24  Cal.  436 ;  Hager  v.  gpect,  52  Cal.  579. 
'  GUno  V.  Aldridge,  27  Ind.  294.  In  this  same  case  there  was  another 
deed  made  by  the  same  grantor,  in  which  the  description  was  :  "  A  certain 
tract  of  land  in  Posey  County,  lying  ou  the  Wabash  Rirer,  with  numbers 
as  follows  :  Tho  half  of  a  fraction  number  29  (its  west  half  of  the  fraction), 
containing  five  acres,  more  or  less,  in  township  7  south,  of  range  14  west." 
This  description  was  held  to  be  unintelligible,  and  without  evidence 
<iliunde,  no  effect  could  bo  given  to  it. 
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clause  added  to  the  description  that  the  grantor  meant  to  convey 
all  the  laud  that  he  purchased  of  another,  set  forth  in  his  deed, 
recorded  in  a  given  book,  if  in  that  deed  only  an  undivided 
half  is  conveyed.*     A  description,  "  my  homestead  farm  in  Bath, 

^  Fl%gg  V.  Bean,  25  N.  H.  (5  Fost.)  49.  In  this  case  the  description  was : 
"Three  certain  pieces  or  parcels  of  land,  situate,  etc.,  bounded  S.  E.  by- 
Bean's  land  and  the  cove,  IS .  E.  by  Cocheco  River,  W.  by  Bean's  land,  land 
of  Boyle  and  of  Hurd,  and  the  road,"  to  which  was  added  a  clause,  "  mean- 
ing to  convey  all  the  land  I  purchased  of  S.  D.  Bryant,  L.  Bean,  and 
A.  Pinkham,  referring  to  their  deeds  for  particulars,"  and  afurther  clause, 
"  meaning  to  convey  all  the  land  set  forth  in  said  deed,  and  no  more."  To 
present  to  the  reader  the  question  before  the  court,  and  the  construction 
l^laced  upon  the  description,  we  take  this  extract  from  the  language  of  Mr. 
Justice  Bell,  in  delivering  the  opinion  of  the  court:  "The  plaintiff  con- 
tended that  this  deed  conveyed  to  Bean  the  land  described  in  the  three 
deeds  referred  to,  while  the  court  instructed  the  jury  that  it  conveyed  to 
Bean  only  what  those  three  deeds  conveyed  to  Flagg.  It  is,  of  course,  to  be 
kept  in  mind  that  the  only  question  presented  to  the  jury  was,  whether 
this  deed  was  procured  by  the  defendant  by  a  fraud  practiced  upon  the 
plaintiff,  by  falsely  reading  to  him  the  deed  as  conveying  one  undivided 
half  of  the  land,  when  the  deed  had  no  such  language.  The  court  was 
presenting  to  the  jury  the  actual  state  of  the  title  of  Flagg  to  the  land,  and 
the  operation  of  the  deed  upon  that  interest,  as  ground  for  the  jury  to 
judge  whether  there  was  a  fraud  on  the  part  of  the  defendant,  or  only 
very  great  ignorance  on  both  sides,  as  to  the  actual  situation  of  a  very 
complicated  title,  and  as  to  the  effect  of  the  deed  upon  it ;  from  which  they 
might  infer  that  the  deed  was  made  in  its  present  form  merely  by  a  gross 
blunder.  The  question,  of  course,  was  what  does  this  deed  in  fact  con- 
vey ?  The  language  would  convey  a  fee-simple  in  all  the  land  comprised 
within  the  boundaries  set  out  in  the  deed,  unless  its  meaning  is  limited  to 
the  land  conveyed  to  the  grantor  in  the  three  deeds  referred  to,  by  the 
clause  '  meaning  to  convey,'  etc.  This  expression  is  twice  used,  and  if  the 
language  following  this  phrase  in  those  instances  was  found  in  separate 
deeds,  it  would  hardly  be  understood  to  convey  the  same  meaning.  In  the 
first  instance  it  is, '  meaning  to  convey  all  the  land  I  purchased  by  deeds,' 
etc.,  and  in  the  second,  'meaning  to  convey  all  the  land  set  forth  in  said 
«ieeds  and  no  more.'  But  the  whole  deed  is  to  be  construed  together ;  and 
it  seems  to  us  to  be  equivalent  to  the  expression,  '  meaning  to  convey  all 
the  land  I  purchased  of  B.,  etc.,  set  forth  in  their  deeds,  to  which  reference 
is  made  for  particulars,'  etc. ;  and  such  an  expression  would  be  limited  to 
the  land  actually  acquired  or  obtained  of  those  persons  by  purchase.  If 
the  last  of  the  expressions  only  was  used, '  meaning  to  convey  all  the  land 
set  forth  in  those  deeds,'  etc.,  it  would  not  be  easy  to  contend  that  it  was  not 
the  intention  to  convey  a  fee-simple  in  all  the  lands  described,  if  it  were 
not  that  two  of  the  deeds  referred  to  describe  'one  undivided  half'  of  the 
land,  whose  boundaries  are  set  forth  ;  and  it  seems  very  clear  that  a  deed 
which  describes  an  entire  tract  of  land  by  its  boundaries,  and  then  adds, 
meaning  to  convey  all  the  land  set  forth  in  such  a  deed,  and  no  more, 
must  be  limited  to  one  half  of  the  land  described,  if  that  deed,  upon  refer- 
ring to  it,  conveys  an  undivided  half  merely.    But  taking  the  two  expres- 
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aforesaid,  that  I  now  live  on  and  improve,  it  being  the  same 
land  conveyed  to  me  and  one  John  Martin,  by  one  Caleb  Bailey, 
by  his  deed  of  December  2,  1816,  and  the  said  Martin's  half  of 
which  he  conveyed  to  me  by  his  deed  of  December  19,  1825," 
will  not  include  a  parcel  of  adjoining  land  conveyed  to  the 
grantor  by  Caleb  Bailey,  in  1819,  though  occupied  with  the 
other  as  one  farm.  By  reference  to  the  deeds  of  1816  and  1825, 
the  grantor  expressly  declared  what  he  understood  his  homestead 
farm  to  be.^  A  description  was  in  this  form :  "  My  homestead 
farm  in  Sandbornton,  and  is  the  same  land  which  was  conveyed 
to  me  by  the  deeds  of  one  George  Whittier,  and  the  deed  of  one 
Reuben  Whittier.  One  of  said  deeds  from  George  is  dated 
October  30,  1825,  containing  about  twenty  acres,  recorded  lib. 
Ill,  fol.  594;  the  other  of  said  George's  deeds  is  dated  June  12, 
1810,  recorded  lib.  78,  fol.  859,  containing  thirty  acres.  The  deed 
from  said  Reuben  is  dated  25th  December,  1815,  recorded  lib. 
Ill,  fol.  593,  containing  about  seventeen  and  a  half  acres — all 
in  lot  No.  24,  in  the  second  division  of  lots  in  Sandbornton. 
For  a  more  particular  description,  reference  may  be  had  to  said 
deeds;  and  the  same  is  my  homestead  farm."  The  court  held 
that  this  description  did  not  include  another  tract  used  as  a  part 
of  the  homestead  in  common  with  those  described  by  reference 
to  the  deeds.^  Where  the  land  conveyed  was  described  as  a 
certain  share  of  "about  one  hundred  acres  of  land,  be  the  same 
more  or  less,  with  the  buildings  thereon  standing,  situate  in  the 
town  of  Chelmsford,  in  the  county  of  Middlesex,  being  the  same 
estate  on  which  the  said  Moses  Cheever  now  lives,  and  which 
was  conveyed  by  Benjamin  Melvin  and  Joanna  Melviu  to  Dr. 
Jacob  Kittridge,  by  deed  dated  the  twenty-fifth  day  of  April, 
1782,"  and  the  grantee,  as  lessee  and  otherwise,  had  previously 
occupied  the  farm  for  many  years,  although  the  deed  to  which 
reference  was  made  did  not  include  the  whole  farm,  yet  it  was 
held  that  the  title  to  the  whole  farm  passed  to  the  grantee.' 

sions  together,  we  think  the  opinion  expressed  by  the  court  below,  that 
nothing  passed  by  Flagg's  deed  to  Bean  but  the  estate  which  he  acquired 
by  the  deeds  referred  to,  is  correct." 
>  Barnard  v.  Martin,  5  N.  H.  536. 

*  Woodman  v.  Lane,  7  N.  H.  241.    In  this  case,  the  court  examined 
several  cases  bearing  upon  the  point  in  question. 

•  Melvin  v.  Proprietors  of  Locks,  etc.  5  Met.  15 ;  38  Am.  Dec.  384. 
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"Where  the  lot  conveyed  is  described  as  "being  twenty  feet  in 
front,  and  running  back  one  hundred  and  ten  feet,"  and  it  is 
shown  that  the  lot  has  in  fact  a  frontage  of  thirty  feet,  parol 
evidence  is  admissible  to  show  that  the  portion  sold,  and  intended 
to  be  conveyed,  and  of  which  the  grantee  took  possession,  was  the 
portion  having  a  frontage  of  twenty  feet  on  the  east  side  of  the  lot.' 

§  1041.  Particular  description  uncertain. — There  is  an  ajipar- 
ent  exception  to  be  noted  in  cases  whore  a  general  description 
■will  prevail  over  a  particular  one.  These  are  cases  where  the 
particular  description  by  metes  and  bounds  is  so  uncertain  that 
it  is  impossible  to  ascertain  by  reference  to  such  description  the 
particular  parcel  of  land  granted  by  the  deed.^  But  as  was  aptly 
said  by  Mr.  Justice  Bigclow,  this  is  not  a  case  "of  two  inconsist- 
ent descriptions,  in  which  the  general  must  yield  to  the  particular, 
but  of  an  uncertain  and  impossible  description,  which  must  be 
controlled  by  an  intelligible  though  general  description."'  In 
the  case  of  a  deed  describing  the  laud  conveyed  as  "  the  whole 
lot  No.  14,  containing  five  hundred  acres  by  lot  or  grant,  be  the 
same  more  or  less,  which  lot  was  the  orio-inal  right  of  Thomas 
Wallingford,"  it  appeared  that  the  right  of  Wallingford  was  to 
only  four  hundred  acres.  The  court  held  that  the  additional 
clause  did  not  restrict  the  effect  of  the  deed  to  the  four  hundred 
acres,  but  that  the  deed  should  be  construed  as  embracing  the 
whole  of  the  lot.'*  Likewise  in  a  case  where  land  was  described 
as  "  all  the  undivided  two  thirds  of  all  the  lands  known  by  the 
name  of  Raucho  de  San  Vicente,  situate  in  the  county  of  Los 
Angeles,  and  State  of  California,"  and  also  by  a  particular 
description  which  was  erroneous,  the  deed,  notwithstanding  the 
errors  in  the  particular  description,  was  held  to  convey  two  thirds 
of  the  tract  thus  generally  described.^ 

§  1042,  Parol  evidence.  —  If  the  language  used  in  the  descrip- 
tive clause  is  uncertain  and  doubtful,  the  practical  construction 


»  SIkes  V.  Shows,  74  Ala.  382. 

a  Sawyer  v.  Kendall,  10  Cush.  241.    See  Bott  v.  Burnell,  11  Mass.  163. 
'  Sawyer  w.  Kendall,  supra. 
«  Ela  V.  Card,  2  N.  H.  175. 

*  Haley  v.  Aiuestoy,  44  Cal.  132.    "Where  a  piece  of  land  has  a  well-known 
name,  it  may  be  described  by  that  name  :  Haley  v.  Amcstoy,  44  Cal.  132. 
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given  to  the  deed  by  the  subsequent  acts  of  the  parties  may  be 
shown  by  parol  evidence.^  But  where  it  is  apparent  from  the 
face  of  the  deed  that  the  grantor  intended  to  convey  a  certain 
parcel  of  land,  parol  evidence  is  not  admissible  to  show  that  he 
intended  to  convey  another  or  additional  parcel,  notwithstand- 
ing words  of  general  description,  taken  alone,  without  comparison 
with  the  preceding  particular  description,  might  seem  to  indicate 
this  intention.^  Mr.  Justice  Hoar,  of  Massachusetts,  correctly 
states  the  rule:  "Where  the  terms  are  used  in  a  description 
which  are  clear  and  intelligible,  the  court  will  put  a  construction 
upon  those  terms,  and  parol  evidence  will  not  be  admissible  to 
control  the  legal  effect  of  such  description.  But  where  any  part 
of  the  description  is  inconsistent  with  the  rest,  and  thus  shown 
to  be  erroneous,  it  may  be  rejected,  and  when  the  description 
given  is  uncertain  and  ambiguous,  parol  evidence  will  be  admitted 
to  show  to  what  it  truly  applies."^  But  a  description,  in  which 
one  call  is,  "thence  running  easterly  parallel  with  the  southern 
line  of  said  Antelope  Ranch,  according  to  the  survey  of  the 
same  made  by  the  United  States  surveyor-general  for  said  State, 
to  said  Antelope  Creek,"  cannot  be  considered  repugnant  or 
ambiguous.  Hence  it  cannot  be  shown  by  evidence  aliunde  that 
a  straight  line  was  intended  parallel  v.^ith  the  general  course  of 
the  southern  line  of  the  property  designated  the  "Antelope 
Ranch."  While  "  parallel  lines  "  are  straight  lines  according  to 
their  mathematical  definition,  yet  in  common  language  concerning 
boundaries,  this  term  is  frequently  used  to  designate  lines  which 
are  not  actually  straight,  but  are  the  photographs  of  each  other. 
In  questions  affecting  boundaries  these  words  are  in  this  sense 
often  used  by  courts.^ 

§  1043.    Description  applying  to  several  tracts. — Where  the 
description  applies  equally  to  several  tracts,  a  latent  ambiguity 


»  Lovejoy  v.  Lovett,  124  Mass.  270.  See  Lanman  v.  Crooker,  97  Ind. 
163 ;  Truett  v.  Adams,  66  Cal.  618. 

^  Benedict  v.  Gaylord,  11  Conn.  332 ;  29  Am.  Dec.  299. 

s  In  Bond  v.  Fay,  12  Allen,  86, 88.  And  see,  also,  Waterman  v.  Johnson, 
13  Pick.  261 ;  Truett  v.  Adams,  66  Cal.  218. 

*■  Fratt  V.  Woodward,  32  Cal.  219.  See,  also,  Hicks  v,  Coleman,  25  Cal. 
143. 
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results,  which  may  be  explained  by  showing  which  one  <jf  the 
several  tracts  was  claimed  by  the  grantor.* 

§  1044.  Quantity  of  land  ennmerated. — In  the  description  of 
land,  it  is  usual  after  the  description  by  metes  and  bounds  or  sub- 
divisions, to  add  a  clause  stating  that  the  land  described  contains 
so  many  acres.  But  unless  there  is  an  express  covenant  that 
there  is  the  quantity  of  land  mentioned,  tlie  clause  as  to  quantity 
is  considered  simply  as  a  part  of  the  description,  and  will  be 
rejected  if  it  is  inconsistent  with  the  actual  area,  when  the 
same  is  capable  of  being  ascertained  by  monuments  and  bound- 
aries. The  mention  of  the  quantity  of  land  conveyed  may  aid 
in  defining  the  premises,  but  it  cannot  control  the  rest  of  the 
description.^  Neither  party  has  a  remedy  against  the  other  for 
the  excess  or  deficiency  unless  the  difference  is  so  great  as  to 
afford  a  presumption  of  fraud.^  Where  an  owner  of  a  league  of 
land  having  sold  off  several  tracts,  executed  a  deed  for  the  unsold 
balance,  which  described  it  as  "all  and  singular  a  certain  piece 
or  parcel  of  land  containing  one  thousand  acres,  situated  and 
described  as  follows :  In  Harris  County,  and  on  Buffalo  Bayou, 
adjoining  the  city  of  Houston,  being  the  undivided  part  of  the 


1  Clark  V.  Powers,  45  111.  283. 

»  Stanley  v.  Green,  12  Cal.  148  ;  Snow  v.  Chapman,  1  Root,  528  ;  Ware  v. 
Johnson,  66  Mo.  662;  Dalton  v.  Rust,  22  Tex.  133;  Wadhanis  v.  Swan,  109 
111.  46  ;  Miller  v.  Bentley,  5  Sneed,  671 ;  Armstrong  v.  Brownfield,  32  Kan. 
116;  Belden  v.  Seymour,  8  Conn.  19;  21  Am.  Dec.  661 ;  Ufford  v.  Wilkins, 
33  Iowa,  110 ;  Field  v.  Columbet,  4  Sawy,  523  ;  Marshall  v.  Bompart,  18  Mo. 
84;  Clark  v.  Scammon,  62  Me.  47 ;  Mann  v.  Pearson,  2  Johns.  37  ;  Hall  v. 
Mayhew,  15  I^Id.  551 ;  Llewellj'n  v.  Jersey,  11  Mees.  &  W.  183 ;  Riddell  v. 
Jackson,  14  La.  An.  135  ;  Commi-s.  v.  Thompson,  4  McCord,  434  :  Jackson 
V.  Defendorf ,  1  Caines,  493 ;  Wright  v.  Wright,  34  Ala.  194 ;  Doe  ex  dem. 
Phillips  V.  Porter,  3  Ark.  18 ;  36  Am.  Dec.  448 ;  Powell  v.  Clark,  5  Mass. 
355 ;  4  Am.  Dec.  67 ;  Chandler  v.  McCard,  38  Me.  564 ;  Large  v.  Penn,  6 
Serg.  &  R.  488 ;  Pierce  v.  Faunce,  37  Me.  63 ;  Jackson  v.  Barringer,  15 
Johns.  471 ;  Bratton  v.  Clawson,  3  Strob.  127;  Allen  v.  Allen,  14  Me.  387; 
Dale  V.  Sjnith,  1  Del.  Ch.  1 ;  12  Am.  Dec.  64.  See  Mann  v.  Pearson,  2 
Johns.  37;  Hatch  v.  Garza,  22  Tex.  176;  Smith  v.  Evans,  6  Binn.  102; 
Jackson  v.  McConnell,  19  Wend.  175;  Barksdale  t'.  Toomer,  Harp.  290; 
Smith  V.  Dodge,  2  N.  H.  303 ;  Jennings  v.  Monks,  4  Met.  (Ky.)  103 ;  Peay 
V.  Briggs,  2  Tread.  98 ;  12  Am.  Dec.  656 ;  Jackson  v.  Sprague,  Paine,  494 ; 
Perkins  v.  Webster,  2  N.  H.  287  ;  Kruse  v.  Scripps,  11  111.  98 ;  Petts  v.  Gaw, 
15  Pa.  St.  218 ;  Harris  v.  Hull,  70  Ga.  831.  And  see  Hoaleton  v.  Dickinson, 
51  Iowa,  244. 

»  Wadhams  v.  Swan,  109  111.  48. 
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league  granted  to  Allen  C.  Reynolds"  —  it  was  held  that  the  deed 
conveyed  title  to  the  whole  of  the  unsold  balance,  although  in 
excess  of  the  number  of  acres  mentioned.^ 

§  1045.  Intention  that  quantity  shall  control  —  But  the  lan- 
guage contained  in  the  description  may  be  such  that  it  is  evident 
that  the  parties  intended  to  convey  only  a  specified  quantity  of 
land,  and  in  such  case  no  more  will  pass.  Thus  a  deed  described 
a  piece  of  land  by  boundaries  and  courses  and  distances,  with  this 
restriction,  "said  tract  to  contain  just  one  acre,  and  the  distances 
shall  be  so  construed."  The  court  considered  that  the  intention 
was  clearly  expressed  that  the  quantity  should  be  one  acre,  and 
that  the  distances  should  be  construed  so  as  to  circumscribe  one 
acre  and  no  more,  holding  that  the  parties  might  contract  so  as 
to  suspend  the  application  of  recognized  rules  of  construction  to 
their  deeds.^  And  where  the  other  terms  of  the  description  are 
not  sufficiently  certain,  the  number  of  acres  specified  may  be  an 
essential  part  of  the  description.'  And  there  are  instances  in 
which  the  specified  quantity  of  land  may  be  considered  in  cor- 
roboration of  other  proof.^  If  a  contract  at  an  agreed  price  per 
acre  has  been  made  for  the  sale  of  a  tract  of  land,  represented  as 
containing  a  specified  number  of  acres,  and  there  is  a  deficiency 
in  quantity,  a  court  of  equity,  even  after  the  execution  of  the 
deed  consummating  the  contract  of  purchase,  will  abate  the  value 
of  the  deficiency  at  the  agreed  price  per  acre  from  the  portion  of 
the  purchase  money  remaining  unpaid.* 

§  1046.  Words  "more  or  less." — When  land  is  described, 
and  the  quantity  is  stated  with  the  qualification  "  more  or  less," 
these  words  are  used  as  an  approximate  designation  of  the  quan- 
tity contained  within  the  boundaries,  and  do  not  refer  to  the 
state  of  the  title.'    Where  a  tract  of  land  originally  described  as 

'  Hunter  v.  Morse,  49  Tex.  219. 

*  Sanders  v.  Godding,  45  Iowa,  463. 

»  Hall  V.  Shotwell,  66  Cal.  379 ;  Kirkland  v.  Way,  3  Rich.  4 ;  45  Am.  Deo. 
752. 

*  McClintock  v.  Rogus,  11  111.  279. 

5  Thompson  v.  Catlett,  24  W.  Va.  524. 

«  Williamson  v.  Hall,  62  Mo.  405;  Armstrong  v.  Brownfield,  32  Kan. 
116,  and  cases  cited ;  HoweU  v.  Merrill,  30  Mich.  2S3 ;  HcCouu  v.  Delany, 
3  Bibb,  46 ;  6  Am.  Dec.  635 ;  Clark  v.  Scammon,  62  Me.  47 ;  Dale  v.  Smith, 
1  Del.  Ch.  1 ;  12  Am.  Dec.  64. 
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eight  hundred  acres,  "  more  or  less,"  was  conveyed  by  several 
successive  deeds,  describing  the  land  similarly,  but  with  the 
omission  of  the  words  "more  or  less,"  and  the  last  purchaser 
conveyed  an  undivided  interest  in  it  to  three  persons,  in  an 
aggregate  of  just  eight  hundred  acres,  and  subsequently  conveyed 
all  his  interest  in  the  land,  describing  it  as  excess  "  more  or  less 
above  the  eight  hundred  acres  heretofore  conveyed  by  this 
vendor,"  it  was  held  that  the  last  grantee  took  any  excess  over 
the  eight  hundred  acres.^  The  word  "about,"  used  as  qualify- 
ing the  number  of  acres,  means  simply  a  near  approximation  to 
the  number  mentioned  in  the  deed.^  By  the  use  of  the  words 
•'more  or  less,"  it  is  understood  that  the  parties  assume  the  risk 
of  a  gain  or  a  loss  in  the  quantity  of  land  estimated.  But  an 
inquiry  into  a  fraud  which  may  have  been  committed  by  either 
party  is  not  precluded  by  the  use  of  that  term.' 

1  Troy  V.  Ellis,  60  Tex.  630. 

«  Stevens  v.  McKnight,  40  Ohio  St.  341. 

*  McCoun  V.  Delany,  3  Bibb,  40;  6  Am.  Dec.  635.  These  words  "more 
or  less"  have  been  construed  in  Blaney  v.  Rice,  20  Pick.  62  ;  32  Am.  Dec. 
204;  Phipps  v.  Tarpley,  24  Miss.  597;  Tyson  v.  Hardesty,  29  Md.  305; 
Poague  V.  Allen,  3  Marsh.  J.  J.  421 ;  Shipp  v.  Swan,  2  Bibb,  82 ;  Sullivan  v. 
Ferguson,  40  Mo.  79 ;  Baynard  v.  Eddings,  2  Strob.  374 ;  Hoffman  v.  John- 
son, 1  Bland,  103  ;  Bradj''  v.  Hennion,  8  Bosw.  528  ;  Gentry  v.  Hamilton,  3 
Ired.  Eq.  376 ;  Hunt  v.  Stull,  3  Md.  Ch.  24  ;  Nelson  v.  Matthews,  2  Hen.  & 
M.  164 ;  3  Am.  Dec.  620 ;  Davis  v.  Sherman,  7  Gray,  291 ;  Frederick  v. 
Youngblood,  19  Ala.  680 ;  54  Am.  Dec.  209. 
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5  1048.  Mention  of  mortgage  by  way  of  description. 
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g  1070.  Implying  obligation  on  part  of  grantee. 

2  1071.  Grantee's  liability  for  attorney's  fee. 

2  1072.  Assumption  of  mortgage  under  contract  of  sale  when  deed  made 
to  another. 

g  1073.  Grantee's  verbal  promise  to  assume. 

g  1074.  Acceptance  of  deed. 

g  1075.  Mistake  in  deed. 

g  1076.  Acceptance  by  agent. 

g  1077.  Deed  without  grantee's  knowledge. 

g  1078.  Grantee's  implied  promise  to  indemnify  grantor. 
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g  1083.  Agreement  for  assumption  In  unusual  place  in  deed. 

§  1084.  Verbal  agreement  that  grantor  should  advance  money. 

g  1085.  Fraudulent  representations  of  grantor  as  to  title. 

§  1086.  Mistake  in  description. 

§  1087.  Intermediate  grant  subject  to  first  mortgage. 

g  1088.  Collusion  of  grantee  with  the  mortgagee. 

§  1089.  Personal  liability  of  grantor.. 

§  1090.  In  Pennsylvania. 

§  1091.  Enforcing  grantee's  promise  before  payment  by  grantor. 

g  1092.  Discharge  of  mortgage  by  grantor. 

g  1093.  Release  of  covenant  by  grantor.  i 

§  1094.  Rights  of  grantor. 

§  1095.  Deed  to  tenants  in  common. 

§  1096.  Notice  of  rights  of  mortgagee  from  assumption  claixse  in  deed. 

g  1097.  Grantee's  right  to  deduct  mortgages. 

g  109S.  Grantee's  purchase  of  outstanding  title. 

g  1099.  Deed  subject  to  two  mortgages. 

§  1047.  Purchase  of  equity  of  redemption  merely. — A  grantee 
does  not  become  personally  liable  for  the  payment  of  the  mort- 
gage debt  by  taking  a  deed  which  is  merely  made  subject  to  a 
mortgage,  as  to  fasten  such  liability  upon  him  the  deed  must 
contain  language  clearly  importing  the  assumption  of  such  an 
obligation.  "The  purchaser  of  mortgaged  premises  does  not 
become  personally  liable  for  the  debt  secured,  unless  there  is  a 
special  contract  to  pay  such  encumbrance."^  "It  is  settled  in 
this  commonwealth,"  says  Mr.  Justice  Endicott,  of  the  Supreme 
Court  of  Massachusetts,  "  that  where  land  is  conveyed  in  terms 
subject  to  a  mortgage,  the  grantee  does  not  undertake  or  become 
bound  by  the  mere  acceptance  of  the  deed  to  pay  the  mortgage 
debt.  In  the  absence  of  other  evidence,  the  deed  shows  that  he 
merely  purchased  the  equity  of  redemption.  He  is,  indeed, 
interested  in  its  payment,  because  it  is  an  encumbrance  upon  the 
land  of  which  he  is  the  owner ;  but  he  has  entered  into  no  obli- 

1  Johnson  v.  Monell,  13  Iowa,  300,  303 ;  Dunn  v.  Rodgers,  43  111.  260 ; 
Strong  V.  Converse,  8  Allen,  557 ;  Stebbins  v.  Hall,  29  Barb.  524 ;  Walker 
V.  Goldsmith,  7  Or.  161 ;  Hull  v.  Alexander,  26  Iowa,  569 ;  Comstock  v. 
Hitt,  37  111.  542;  Weed  Sewing  Machine  Co.  v.  Emerson,  115  Mass.  554; 
Winans  v.  Wilkie,  41  Mich.  264 ;  Drury  v.  Tremont  Improvement  Co.  13 
Allen,  168 ;  Fowler  v.  Fay,  02  111.  375 ;  Moore's  Appeal,  88  Pa.  St.  450 ; 
Bumgardner  v.  Allen,  6  Munf.  439;  Murray  v.  Smith,  1  Duer,  412  ;  Collins 
V.  Rovve,  1  Abb.  N,  C.  97 ;  Campbell  v.  Patterson,  58  Ind.  66 ;  Tillotson  v. 
Boyd,  4  Sand.  516;  Tanquay  v.  Felthausen,  45  Wis.  30;  Lewis  v.  Day,  53 
Iowa,  575 ;  Binsse  v.  Paige,  1  Keyes,  87 ;  S.  C.  1  Abb.  N.  Y.  App.  138 ; 
Wmans  v.  Wilkie,  41  Mich.  264 ;  Belmont  v.  Coman,  22  N.  Y.  438 ;  78  Am. 
Dec.  213. 
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gatioD,  express  or  implied,  to  pay  it,  and  if  he  parts  with  his 
title  he  uo  longer  has  any  interest  in  its  payment."  ^ 


^  In  Fiske  v.  Tolman,  124  Mass.  254.  In  Merriam  v.  Moore,  90  Pa.  St. 
78,  80,  Mr.  Justice  Paxson,  in  delivering  the  opinion  of  the  court,  said : 
*'  In  recent  cases  some  attempts  have  been  made  to  define  with  as  much 
precision  as  possible  the  mutual  and  dependent  rights  and  duties  of  mort- 
gagees, mortgagors,  the  grantees  of  mortgagors,  and  the  alienees  of  such 
grantees.  (1)  A  conveyance  of  land  'under  and  subject '  to  a  mortgage 
executed  by  the  grantor,  creates,  as  between  themselves,  a  covenant  of 
indemnity  to  the  grantor  on  the  part  of  the  grantee.  (2)  If  the  grantee 
alien  by  a  deed  containing  the  same  '  under  and  subject '  clause,  without 
more,  the  alienee  does  not  assume  a  liability  to  the  mortgagee,  or  under- 
take to  discharge  the  grantee's  covenant  of  indemnity.  (3)  It  is  compe- 
tent, however,  for  the  mortgagee  to  show  by  adequate  evidence  that  the 
alienee  has  taken  upon  himself  not  only  the  grantor's  duty  to  indemnify 
the  mortgagor,  but  a  personal  obligation  to  pay  the  mortgage  debt.  (4)  In 
all  cases  arising  before  the  Act  of  12th  of  June,  1878,  this  adequate  evi- 
dence may  consist  of  stipulations  in  the  deed,  of  written  articles,  outside 
its  terms,  or  of  a  verbal  contemporaneous  agreement  between  the  parties. 
And  the  fact  of  such  an  undertaking  may  be  implied  from  circumstances 
attending  and  connected  with  the  conveyance  of  the  land :  Moore's  Appeal, 

7  Norris,  450 ;  Samuel  v.  Peyton,  7  Norris,  465 ;  and  Thomas  v.  Wiltbank, 
6  W.  N.  C.  477."  And  see,  also,  generally,  Hall  v.  Mobile  &  Montgomery 
Ry.  Co.  58  Ala.  10 ;  Rourke  v.  Colton,  4  Bradw.  (111.)  259 ;  Lawrence  v. 
Towle,  59  N.  H.  28  ;  Mclntire  v.  Parks,  59  N.  H.  258 ;  Bennett  v.  Keehn,  57 
Wis.  582 ;  Ritchie  v.  McDuffie,  62  Iowa,  46 ;  Guernsey  v.  Kendall,  55  Vt. 
201 ;  Andreas  v.  Hubbard,  50  Conn.  351 ;  Wadsworth  v.  Lyon,  93  N.  Y. 
201 ;  45  Am.  Rep.  190  ;  Clark  v.  Fontain,  135  Mass.  464  ;  Bowen  v.  Beck,  94 
N.  Y.  86 ;  46  Am.  Rep.  124 ;  Dean  v.  Walker,  107  111.  540 ;  47  Am.  Rep.  467 ; 
Carnahan  v.  Tousey,  93  lud.  561 ;  Riley  v.  Rice,  40  Ohio  St.  411 ;  Welling 
V.  Ryerson,  94  N.  Y.  98;  Squier  v.  Shepard,  38  N.  J.  Eq.  331 ;  Bennett  v. 
Bates,  94  N.  Y.  354;  Thompson  v.  Dearborn,  107111.  87;  Osborne  v.  Cabell, 
77  Va.  462 ;  Hall  v.  Morgan,  79  Mo.  47 ;  Cooper  v,  Foss,  15  Neb.  515 ;  George 
V.  Andrews,  60  Md.  2G;  45  Am.  Rep.  706;  Georgia  Pacific  R.  R.  Co. 
V.  Walker,  61  Miss.  4S1 ;  Johnson  v.  Walter,  60  Iowa,  315 ;  Luney  ?;.  Mead, 
60  Iowa,  469 ;  Canfield  v.  Shear,  49  Mich.  313  ;  Rapp  v.  Stoner,  104  111.  618  ; 
Woodbury  v.  Swan,  58  N.  H.  380  ;  Chedel  v.  Millard,  13  R.  I.  461 ;  Bowne 
V.  Lynde,  91  X.  Y.  92 ;  Sparkman  v.  Gove,  44  N.  J.  L.  252 ;  Mechanics' 
Savings  Bank  v.  Gofif,  13  R.  I.  516  ;  Meech  v.  Ensign,  49  Conn.  191 ;  44  Am. 
Rep.  225  ;  Carter  v.  Holahan,  92  N.  Y.  498  ;  Hill  v.  HoweU,  36  N.  J.  Eq.  25 ; 
Parker  v,  Jenks,  36  N.  J.  Eq.  398  ;  Schrack  v.  Shriner,  100  Pa.  St.  451 ;  Wil- 
lard  V.  Worsham,  76  Va.  392 ;  Jones  v,  Higgins,  80  Ky.  409  ;  Forgy  v.  Merry- 
man,  14  Neb.  513;  McConaghy's  Estate,  13  Phila.  399;  Twichell  v.  Mears, 

8  Biss,  211 ;  GafFney  v.  Hicks,  131  Mass.  124 ;  Hayden  v.  Snow,  9  Biss.  511 ; 
Reed  v.  Paul,  131  Mass.  129 ;  Cilley  v.  Fenton,  130  Mass.  323 ;  Lake  v.  Teb- 
betts,  56  Cal.  481 ;  Muhlig  v.  Fiske,  131  Mass.  110 ;  Locke  v.  Homer,  131 
Mass.  93 ;  41  Am,  Rep.  199  ;  State  v.  Citizens'  Bank,  33  La.  An.  705  ;  Flagg 
V.  Geltmacher,  98  111,  293 ;  Bassett  v.  Bradley,  48  Conn.  224 ;  Follansbee  v. 
Johnson,  28  Minn.  311 ;  Dunning  v.  Leavitt,  85  N.  Y,  30 ;  39  Am,  Rep,  617 ; 
Fireman's  Ins.  Co.  v.  Wilkinson,  35  N,  J.  Eq.  160 ;  Hosmer  v.  CampbeU, 
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§  1048.  Mention  of  mortgage  by  way  of  description.  —  A 
clause  was  inserted  iu  a  deed  that  it  was  made  subject  to  a  certain 
mortgage  of  a  certain  amount,  recorded  in  a  specified  book  and 
page  in  tlie  volumes  of  records.  A  covenant  was  also  inserted 
that  the  premises  "are  free  from  all  encumbrances  except  as 
aforesaid.'"  Interest  was  due  on  the  mortgage  at  the  time  of  the 
execution  of  the  conveyance,  and  the  grantee  was  afterwards,  for 
the  purpose  of  preventing  a  foreclosure  of  the  mortgage,  com- 
pelled to  pay  this  interest.  The  court  held  that  the  principal 
and  interest  constituted  a  single  encumbrance,  which  was  excepted 
out  of  the  grantor's  covenant,  taking  the  view  that  the  mention 
in  the  deed  of  the  mortgage,  and  the  reference  to  the  book  and 
page  of  record,  were  only  by  way  of  description  and  identifica- 
tion of  the  mortgage,  and  implied  no  covenant  on  the  grantor  as 
to  the  amount  due.* 

§  1049.  Contract  to  take  deed  subject  to  mortgage. — AVTiere 
a  person  enters  into  a  contract  for  the  purchase  of  a  piece  of  real 

98  111.  572;  Albany  City  Savings  Institution  v.  Burdick,  87  N.  Y.  40; 
Manhattan  Life  Ins.  Co.  v.  Crawford,  9  Abb.  N.  C.  365 ;  Taylor  v.  Mayer, 
93  Pa.  St.  42 ;  Gilbert  v.  Sanderson,  56  Iowa,  349 ;  41  Am,  Rep.  103  ;  Vree- 
land  V.  Van  Blarcom,  35  N.  J.  Eq.  530;  Laing  v.  Byrne,  34  N.  J.  Eq.  52; 
Moore's  Estate,  12  Phila.  104 ;  Mahoney  v.  Mackubin,  54  Md.  268  :  Jones  v. 
Parks,  78  Ind.  537 ;  Figart  v.  Halderman,  75  Ind.  565 ;  Dirks  v.  Humbird, 
54  Md.  399 ;  Talburt  v.  Berkshire  Life  Ins.  Co.  80  Ind.  434 ;  Fenton  v.  Lord, 
128  Mass.  466  ;  Townsend  Savings  Bank  v.  Munson,  47  Conn.  390  ;  Risk  v. 
Hoffman,  69  Ind.  137;  Erlinger  v.  Boul,  7  111.  App.  40;  Fitzgerald  v. 
Barker,  70  Mo.  685 ;  Lappen  v.  Gill,  129  Mass.  349 ;  Coolidge  v.  Smith,  129 
Mass.  554;  Wharton  v.  Moore,  84  N.  C.  479;  37  Am.  Rep.  627;  Judson  v. 
Dada,  79  N.  Y.  373  ;  Zabriskio  v.  Salter,  80  N.  Y.  555 ;  Pardee  v.  Treat,  82 
N.  Y.  385  ;  Fuller  v.  Lamar,  53  Iowa,  477 ;  Hopkins  v.  Wolley,  81  X.  Y.  77 ; 
Coles  V.  Appleby,  22  Hun,  72;  Deyermand  v.  Chamberlin,  22  Hun,  110; 
Unger  v.  Smith,  44  Mich.  22 ;  Hall  v.  Edwards,  43  Mich.  473 ;  O'Neill  v. 
Clark,  33  N.  J.  Eq.  444 ;  Wharton  v.  Moore,  84  N.  C.  479 ;  37  Am.  Rep.  627 ; 
Merriman  v.  Moore,  90  Pa.  St.  78 ;  Scionneaux  v.  Waguespack,  32  La.  An. 
283 ;  Medsker  v.  Parker,  70  Ind.  509 ;  Layman  v.  Willard,  7  111.  App.  183  ; 
Logan  V.  Smith,  70  Ind.  597 ;  Klein  v.  Isaacs,  8  Mo.  App.  568 ;  Booth  v. 
Connecticut  Mut.  Life  Ins.  Co.  43  Mich.  299 ;  Strohauer  v.  Voltz,  42  Mich. 
444 ;  Urquhart  v.  Brayton,  12  R.  I.  169 ;  Delaware  and  Hudson  Canal  Co. 
V.  Bonnoll,  46  Conn.  9. 

'  Shanahan  v.  Perry,  130  Mass.  460.  In  that  case  the  clause  referring  to 
the  mortgage  was  as  follows :  "  This  conveyance  is  made  subject  to  a 
mortgage  deed  of  thirty-five  hundred  dollars  from  said  Mary  E.  Schofield 
to  Seth  Clarke,  of  Salisbury,  recorded  with  Middlesex  Deeds,  South  District, 
lib.  1421,  fol.  64." 
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estate  subject  to  a  certain  mortgage,  he  may  refuse  to  accept  a 
deed  in  which  a  clause  is  inserted,  that  he  assumes  the  payment 
of  such  mortgage.^  A  agreed  to  sell  and  convey  to  B  certain 
premises  subject  to  certain  mortgages  therein,  and  B  assigned 
this  contract  to  C.  Subsequently  A  executed  a  deed  to  C,  which 
contained  a  clause  that  C  assumed  and  agreed  to  pay  said  mort- 
gages. C,  without  knowing  that  the  deed  contained  this  clause, 
but  supposing  that  it  in  this  matter  followed  the  contract,  accepted 
the  deed  and  put  it  on  record.  This  clause  was  inserted  in  the 
deed  without  the  knowledge  or  consent  of  A.  The  court  held 
that  the  insertion  of  this  clause  in  the  deed  was  a  fraud  upon  B, 
and  that  the  deed  might  be  reformed  by  striking  out  this  clause.* 

'  Lewis  V.  Day,  53  Iowa,  575 ;  Mahattan  Life  Ins.  Co.  v.  Crawford,  9 
Abb.  N.  C.  365.  In  the  latter  case  the  court  held  that  a  finding  that  the 
grantee  accepted  a  deed  and  assumed  the  payment  of  a  mortgage  tliereon 
mentioned  was  not  sustained  by  the  evidence,  and  said  :  "  The  assumiDtion 
clause  in  the  mortgage  is  in  direct  contravention  of  the  express  terms  of 
the  agreement  itself.  The  deed  containing  it,  it  is  clear  from  the  evidence, 
was  not  delivered  to  Mr.  Crawford  personally,  and  the  fair  inference  from 
the  testimony  is  that  he  knew  nothing  about  the  existence  of  the  assump- 
tion clause  until  long  after  the  deed  had  been  recorded.  To  justify  a 
court  in  imposing  such  an  obligation,  which  it  must  be  said  is  an  unusual 
one  in  the  purchase  of  property,  very  satisfactory  evidence  should  be 
given  ;  indeed,  so  satisfactory  as  to  leave  no  doubt  of  its  propriety ;  and 
when  the  deed  containing  it  is  placed  on  record,  without  having  been 
exhibited  to  the  grantee,  the  proof  should  be  clear,  positive,  and  beyond 
all  question  that  it  was  authorized.  Any  other  rule  would  place  any 
citizen  at  the  mercy  of  a  mortgagor  who  chose  ,to  relieve  himself  of  a 
burden  which  he  did  not  wish  to  bear,  and  would  become  in  that  way  a 
vehicle  of  great  injustice  and  oppression." 

'  Kilmer  v.  Smith,  77  N.  Y.  226.  Danforth,  J.,  in  delivering  the  opinion 
of  the  court,  said  :  "  The  deed  was  to  be  drawn  in  pursuance  of  the  contract, 
and  to  carry  out  the  bargain  therein  expressed.  It  is  plain  that  the  deed 
goes  much  beyond  the  contract,  and  imposes  upon  the  plaintiff  an  obliga- 
tion not  suggested  or  warranted  by  the  terms  of  the  agreement.  It  is  also 
aj)parent  from  the  contract  that  at  the  time  of  its  execution  both  jjarties 
understood  the  difference  between  a  conveyance  subject  to  a  mortgage, 
and  one  with  an  agreement  to  assume  and  pay  the  mortgage.  To  warrant 
the  imposition  of  such  an  obligation  upon  the  plaintiff,  required  a  new 

agreement,  or  at  least  an  assent  on  his  part The  case  is  not  to  be 

regarded  as  one  of  mutual  misunderstanding  or  mistake,  but  rather  as  a 
case  where  one  party  deliberately  inserted  in  a  deed,  a  covenant  tending 
to  his  own  advantage  and  another's  prejudice,  and  the  latter,  in  ignorance 
that  the  instrument  contains  the  covenant,  accepts  it  as  in  fulfillment  of  a 
contract  whicli  requires  no  such  stipulation.  The  denial  of  relief  in  such 
a  case  would  be  at  variance  with  long  established  doctrines  of  courts  of 
equity,  and  a  reproach  to  the  law  itself :  Story  Eq.  Juris,  vol.  1,  §  138  c.  It 
II.  Deeds.— 24. 
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The  grantee  is  entitled  to  have  the  deed  reformed  in  such  a  case 
unless  an  estoppel  has  arisen  in  favor  of  a  third  party.  But  it 
is  held  that  where  after  the  purchase  of  a  mortgage,  the  prem- 
ises are  conveyed  in  accordance  with  a  previous  contract  of  this 
kind,  subject  to  the  mortgage,  and  the  deed  contains  a  clause  by 
which  the  grantee  assumes  and  covenants  to  pay  such  mortgage, 
the  grantee  is  not  estopped  from  insisting  as  against  such  pur- 
chaser of  the  mortgage  that  the  covenant  places  no  liability  upon 
him.*  A  contract  of  purchase  provided  that  the  purchasers  were 
to  take  the  property  subject  to  a  mortgage,  but  in  the  deed  given 
to  them  there  was  a  clause  stating  that  they  assumed  the  payment 
of  the  mortgage.  In  a  foreclosure  suit,  judgment  on  this  cove- 
nant was  rendered  against  them  for  a  deficiency.  They  were 
unable  to  find  the  contract  at  the  time  they  were  made  parties  to 
the  foreclosure  suit,  and  not  until  some  time  after  judgment  did 
they  discover  by  the  deed  that  they  were  made  to  assume  the 
mortgage,  the  deed  having  been  drawn  without  their  inspectiou. 
They  permitted  the  foreclosure  suit  to  go  by  default.  The  con- 
tract of  purchase  was  afterwards  discovered,  and  the  court  held 
that  they  were  entitled  to  ask  to  have  the  judgment  opened  and 
to  seek  permission  to  come  in  and  defend.^ 

§  1050.  Deed  to  mortgagee  subject  to  mortgage. — A  deed  of 
the  mortgaged  premises  to  the  mortgagee  subject  to  the  mortgage, 
merges  the  mortgage  and  thus  discharges  the  mortgage  debt.  A 
mortgagor  executed  a  deed  for  a  tract  of  land,  which  was  subject 
to  a  mortgage,  the  grantee  assuming  and  agreeing  to  pay  the 
mortgage.  Subsequently  the  grantee  conveyed  the  land  to  the 
mortgagee  by  a  deed,  in  which  it  was  recited  that  the  deed  was 
subject  to  the  mortgage.  The  court  held  that  thereby  a  merger 
of  the  mortgage  resulted,  and  that  although  the  value  of  the  land 
at  the  time  of  the  execution  of  the  last  deed  was  less  than  the 

has  therefore  been  held  that  the  ignorant  party  is  entitled  to  relief,  not- 
withstanding the  other  acted  advisedly  and  upon  full  information,  for  that 
being  admitted  there  is  fraud :  Welles  v.  Yates,  44  N.  Y.  525 ;  Botsford  v. 
McLean,  45  Barb.  478 ;  affirmed  by  Court  of  Appeals,  May,  1870 ;  Rider  v. 
Powell,  28  N.  Y.  310." 

1  Real  Estate  Trust  Co.  v.  Balch,  45  N.  Y.  Sup.  Ct.  (13  Jones  &  S.)  528. 

*  Trustees  of  the  Northern  Dispensary  of  New  York  v.  Merriam,  59  Barb. 
226.  See,  also.  Waring  v.  Somborn,  82  N.  Y.  604 ;  Deyermand  v.  Chamber- 
lin,  22  Hun,  110, 
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amount  of  the  mortgage,  still  the  mortgagee  could  not  maintain 
an  action  against  the  mortgagor  on  the  mortgage  note.* 

§  1051.  Effect  of  deed  from  mortgagor  to  mortgagee  as  against 
mtervenlng  encumbrances. — The  technical  doctrine  of  merger 
will  not  be  applied  where  the  intention  or  the  just  interests  of 
the  party  demand  that  the  encumbrance  should  still  continue 
subsisting.  A  and  B  mortgaged  certain  lots  which  they  held  in 
severalty  to  C,  to  secure  the  payment  of  a  note.  C  was  indebted 
to  D,  and  assigned  to  the  latter  the  note  and  mortgage  as  collat- 
eral security  for  his  indebtedness.  Subsequently  A  executed  a 
mortgage  upon  his  part  of  the  same  lots  to  E,  to  secure  a  debc 
due  to  E  from  A  and  B.  Still  later  A  and  B  conveyed  the  lots 
to  C  by  a  warranty  deed,  which  was  expressed  to  be  subject  to 
the  mortgage  of  E,  but  it  contained  no  clause  obligating  the 
grantee  to  assume  or  discharge  such  mortgage.  It  was  held 
that  the  first  mortgage  was  not  merged  in  the  fee,  by  the  deed 
from  the  mortgagors  to  C,  so  far  as  the  rights  of  C  were 
involved ;  and  that  at  a  sale  upon  foreclosure,  the  sum  due  upon 
the  mortgage  to  C,  being  the  prior  lien,  should  be  paid  first, 
and  what  remained  after  paying  the  first  mortgage  should  be 
applied  to  the  second,  and  the  surplus  remaining  after  the  pay- 
ment of  both  mortgages,  if  any,  should  be  paid  to  C.^  But  if 
the  mortgaged  premises  are  purchased  by  a  senior  mortgagee, 
and  he  undertakes  to  pay  off  a  junior  mortgage,  deducting  the 
amount  of  such  mortgage  from  the  price  of  the  land,  then  the 
junior  mortgage  is  entitled  to  priority  over  the  senior.* 

§  1052.  Presumption  of  deduction  of  amount  of  mortgage  from 
consideration.  —  While  as  a  general  proposition,  the  taking  of  a 
deed  subject  to  a  mortgage  imposes  no  personal  liability  on  the 
grantee,  it  raises  the  presumption  that  the  grantee  has  purchased 
the  property  for  what  it  was  worth,  less  the  amount  of  the  encum- 
brances upon  it.  "  The  fair  inference  is,  that  the  purchaser  does 
not  pay  the  vendor  the  full  value  of  the  property,  but  that  the 
amount  of  the  mortgage  debt  is  reserved  in  his  hands,  as  so 

*  Dickason  v.  Williams,  129  Mass.  182. 
»  Fowler  v.  Fay,  62  111.  375. 
»  Fowler  v.  Fay,  supra. 
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much  purchase  money  for  the  purpose  of  discharging  the  lien. 
In  such  case  the  land  conveyed  is  as  effectually  charged  with  the 
amount  of  the  mortgage  as  if  the  purchaser  had  expressly 
assumal  its  payment.  As  between  the  vendor  and  the  purchaser 
of  the  equity  of  redemption,  the  land  is  the  primary  fund  for 
the  liquidation  of  the  encumbrance."  *  A  mortgage  was  made 
upon  certain  real  estate  to  a  bank,  and  afterwards  the  mort- 
gagors made  an  assignment  for  the  benefit  of  their  creditors. 
The  bank  obtained  a  decree  of  foreclosure,  making  the  assignee  a 
party  to  the  suit.  The  assignee  believing  that  he  could  not  realize 
anything  from  the  property,  and  desiring  to  enable  the  bank  to 
obtain  control  of  the  property  at  a  date  earlier  than  could  be 
done  under  the  foreclosure  proceedings,  proposed  to  certain  officers 
of  the  bank  to  offer  the  property  at  public  sale,  on  condition  that 
assurance  be  given  to  him  that  a  sum  would  be  bid  sufficiently 
large  to  pay  the  expenses  of  the  advertisement  and  sale.  The 
bank  accepted  this  proposal,  and  the  property  was  accordingly 
advertised  for  sale,  subject  to  the  mortgage  and  decree  held  by 
the  bank.  One  of  the  trustees,  acting  for  the  bank,  bid  twenty 
dollars  at  the  sale,  the  property  was  sold  to  him,  antl  the 
assignee  executed  a  deed  to  him  therefor.  The  bank  paid  the 
amount  of  the  bid,  and  the  trustee  to  whom  the  deed  was  made 
executed  a  declaration  of  trust,  stating  that  he  held  the  property 
conveyed  to  him  in  trust  for  the  bank.  The  property  was  after- 
wards sold  under  the  decree  of  foreclosure,  leaving  a  deficiency  of 
several  thousand  dollars.  The  bank  thereupon  gave  the  assignee 
notice  that  it  claimed  that  the  deficiency  should  be  paid  out  of 
the  assets  in  his  hands.  On  the  petition  of  the  assignee  an 
order  was  made  satisfying  the  decree,  on  the  ground  that  the 
assignee  in  his  dealings  with  the  bank  was  authorized  to  suppose 
that  it,  by  taking  the  deed  to  the  property,  would  have  no  further 
claim  against  him.^ 

§  1053.  Setting  off  mortgage  against  purchase  money.  —  In 
the  absence  of  a  special  contract  or  some  special  circumstances 
attending  the  transaction,  a  purchaser  who  accepts  a  deed  with- 
out covenants  takes  the  land  charged  with  the  mortgage  debt, 

»  Gayle  v.  Wilson,  30  Gratt.  166 ;  S.  C.  5  Reporter,  667,  per  Staples  J. 
*  East  Saginaw  Savings  Bank  v.  Grant,  41  Mich.  101. 
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and  cannot  keep  it  alive  by  taking  an  assignment  of  it  to  him- 
self, and  claim  the  right  to  set  it  off  against  the  balance  of  the 
purchase  price  he  may  still  owe  his  grantor.^ 

§  1054.  Sale  of  equity  of  redemption  on  execution. — When 
the  equity  of  redemption  is  sold  on  execution,  the  purchaser  is 
subrogated  to  all  the  rights,  and  becomes  subject  to  all  the  dis- 
abilities of  the  mortgagor.  The  purchaser  of  the  equity  of 
redemption  takes  the  land  with  the  paramount  lien  of  the  mort- 
gage resting  upon  it,  the  mortgage  continuing  to  be  as  valid  and 
operative  as  a  security  as  it  did  when  the  equity  of  redemption 
was  in  the  mortgagor.  The  land  is  the  primary  fund  for  the 
payment  of  the  mortgage  debt,  and  the  purchaser  cannot  compel 
the  mortgagor  to  pay  it  off.^  The  purchaser  cannot  contest  the 
validity  of  the  mortgage,  and  hold  the  estate  free  from  encum- 
brances by  proving  that  the  mortgage  was  fraudulent.'  By 
taking  the  property  subject  to  the  mortgage,  the  purchaser  is  as 
much  estopped  to  deny  it  as  if  there  had  been  a  recital  to  that 
effect  in  his  deed.'*     The  purchaser  does  not  acquire  any  interest 

'  Atherton  v.  Toney,  43  Ind.  211.  When  a  suit  is  brought  upon  a 
promissory  note,  given  to  secure  the  price  of  land  which  the  payee  had 
agreed  to  convey  to  the  maker  by  a  quit-claim  deed,  it  is  not  a  good  answer 
that  the  land  after  the  execution  of  the  note  had  been  sold  to  disclaarge  a 
lien  upon  it,  which  existed  at  the  time  of  making  the  note :  Shuler  v. 
Hardin,  25  Ind.  386.  See,  also,  Dickasou  v.  Williams,  129  Mass.  182; 
Wedge  V.  Moore,  6  Cush.  8, 10 ;  Jumel  v.  Jumel,  7  Paige,  591 ;  Spengler  v. 
Snapp,  5  Leigh,  478  ;  Eaton  v.  Simonds,  14  Pick.  98. 

2  Lovelace  V.  Webb,  62  Ala.  271 ;  Russellv.  Allen,  10  Paige,  249;  Vander- 
kemp  V.  Shelton,  11  Paige,  28.  See,  also,  Heyer  v.  Prayn,  7  Paige,  470; 
Funk  V.  Reynolds,  33  111.  495 ;  Tice  v.  Annin,  2  Johns.  Ch.  128 ;  Stephens  v. 
Church,  41  Conn.  369. 

3  Russell  V.  Dudley,  3  Met.  147  ;  Lord  v.  Sill,  23  Conn.  319 ;  Delaware  & 
Hudson  Canal  Co.  v.  Bonnell,  46  Conn.  9;  Waterman  v.  Curtis,  26  Conn. 
241. 

*  Russell  V.  Dudley,  3  Met.  147.  In  that  case  Chief  Justice  Shaw  said : 
*'  The  purchase  money  must  be  understood  to  be  the  value  of  the  estate, 
over  and  above  the  sum  for  which  it  is  mortgaged.  If  he  could  after- 
wards avoid  that  mortgage,  and  hold  the  whole  estate,  he  might  get  it  for 
a  very  inadequate  consideration;  he  would  get  what  the  officer  never 
intended  to  sell,  to  the  manifest  injury  of  the  debtor  and  perhaps  of  the 
creditor.  It  would  be  injurious  to  the  debtor,  by  taking  the  whole  of  his 
estate  by  force  of  a  legal  proceeding  intended  to  convey  to  him  the  balance 
of  the  value  of  the  estate,  after  paying  the  mortgage  debt,  leaving  the  debtor 
stiU  personally  liable  for  that  debt.  It  would  be  injurious  to  the  creditor  if 
the  actual  proceeds  of  the  sale  should  prove  insufficient  to  pay  the  whole 
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in  other  securities  held  by  the  mortgagee,  and  the  principle  as 
to  marshaling  securities  does  not  apply  to  the  case  of  a  mort- 
gagee and  a  subsequent  purchaser  of  the  equity  of  redemption.^ 

§  1055.  Parol  evidence  to  show  grantee  did  not  assume  mort- 
gage.—  When  there  is  no  fraud  in  the  execution  or  delivery  of 
a  deed,  a  grantee  who  has  accepted  the  deed  by  which  he 
"assumes  and  agrees  to  pay"  a  certain  mortgage  on  the  prem- 
ises, "  and  to  save  the  grantor  harmless  therefrom,"  cannot  show 
by  parol  evidence  that  he  made  no  such  agreement  and  did  not 
know  that  these  clauses  had  been  inserted  in  the  deed.  By 
accepting  the  deed,  the  grantee  took  upon  himself  the  duty  of 
performing  the  agreement  contained  in  the  deed,  according  to  its 
terms.^  A  deed  was  executed  to  a  woman  as  grantee,  without 
her  authority  or  knowledge,  at  the  direction  of  her  husband,  who 
had  the  deed  recorded.  The  deed  contained  a  recital  that  the 
land  conveyed  was  subject  to  a  mortgage,  "  which  the  grantee 
assumes  and  agrees  to  pay."  Shortly  after  the  registration  of 
the  deed,  she  became  aware  that  the  land  had  been  conveyed  to 
her,  and  claimed  to  be  its  owner,  but  she  never  saw  the  deed 
itself,  and  knew  nothing  of  what  it  contained  until  after  the 
sale  of  the  land  by  the  mortgagee,  when  she  repudiated  the  deed. 
It  was  held,  however,  that  these  facts  would  justify  a  finding 
that  she  had  given  her  assent  to  the  purchase,  and  also  a  ruling 
that  the  recital  in  the  deed  bound  her.'     And  it  is  held  that 

amount  of  his  execution,  as  it  would  be  giving  to  the  purchaser  the  power 
of  defeating  the  intermediate  mortgage,  which  it  is  the  privilege  of  the 
creditor  alone  to  impeach  for  his  own  beneht ;  and  which,  if  set  aside, 
would  leave  the  whole  value  of  the  estate  to  bo  applied  to  the  satisfaction 
of  the  execution." 

1  Stevens  v.  Church,  41  Conn.  369. 

*  Muhlig  V.  Fiske,  131  Mass.  110.  "The  defendant,"  said  the  court, 
"  having,  by  the  delivery  which  the  jury  have  found,  accepted  the  deed 
of  conveyance  and  thereby  obtained  the  estate  which  he  afterwards  con- 
veyed to  a  third  person,  and  so  made  himself  liable  to  the  burden  which 
by  the  terms  of  the  deed  he  had  assumed,  could  not  (no  fraud  in  the  exe- 
cution or  delivery  of  the  deed  being  suggested)  impair  the  legal  effect  of 
his  own  act  by  oral  evidence  that  he  had  never  agreed  to  assume  and  pay 
the  mortgage,  nor  authorized  nor  knew  of  the  insertion  of  such  an  agree- 
ment in  the  deed.  Such  evidence,  except  so  far  as  it  tended  to  show  that 
there  had  been  no  delivery  of  the  deed,  was  therefore  rightly  excluded, 
independently  of  any  question  of  pleading :  Coolidge  v.  Smith,  129  Mass, 
654;  Blyer  v.  Monholland,  2  Sand.  Ch.  478." 

»  Coolidge  V.  Smith,  129  Mass.  554, 
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unless  there  is  some  evidence  to  the  contrary,  proof  of  the  record ' 
of  a  deed  will  raise  the  presumption  that  the  title  vested  in  the 
grantee,  and  that  he  became  bound  by  a  covenant  in  the  deed  to 
assume  a  mortgage.^ 

§  1056.  Purchaser  on  assuming  mortgage  is  principal  debtor. 
— If  the  grantee  undertakes  to  pay  the  mortgage  he  becomes 
the  principal  debtor,  and  the  mortgagor  a  surety  merely.^  The 
mortgagee  may  maintain  a  personal  action  against  the  grantee 
who  has  assumed  to  pay  the  mortgage,  without  foreclosing  the 
mortgage  or  joining  the  mortgage  as  a  defendant  in  the  action.' 
An  owner  of  real  estate  who  had  given  a  trust  deed  to  secure  a 
loan,  conveyed  the  property  to  another,  subject  to  the  encum- 
brance which  the  grantee  in  the  deed  agreed  to  assume.  This 
grantee  conveyed  to  another  purchaser,  and  the  latter  to  a  third. 
It  was  held  that  the  original  mortgagor  became  simply  a  surety 
for  the  payment  of  the  debt  to  the  creditor,  and  had  the  right 
of  paying  the  debt  when  it  became  due,  without  releasing  the 
subsequent  purchasers,  each  of  whom  became  an  original  prom- 
isor for  the  payment  of  the  debt  as  a  condition  on  which  he 
received  title;  and  further,  that  after  such  payment  the  original 
mortgagor  might  become  the  purchaser  at  the  trustee's  sale.'* 
But  an  agreement  on  the  part  of  a  vendee  in  an  executory  con- 
tract to  assume  and  pay  a  mortgage  upon  t^e  land  as  a  part  of 
the  consideration,  is  simply  an   agreement  to   indemnify  the 


*  Lawrence  v.  Farley,  9  Abb.  N.  C.  371.  See  Atlantic  Dock  Co.  v.  Leavitt, 
54  N.  Y.  35 ;  Spaulding  v.  Hallenbeck,  35  N.  Y.  206  ;  Belmont  v.  Coman,  22 
N.  Y.  438 ;  78  Am.  Dec.  213. 

«  Burr  V.  Beers,  24  N.  Y.  178 ;  80  Am.  Dec.  327;  Willson  v.  Burton,  52 
Vt.  394 ;  Rubens  v.  Prindle,  44  Barb.  336 ;  Calvo  v.  Davles,  73  N.  Y.  211  ; 
Wales  V.  Sherwood,  52  How.  Pr.  413 ;  Trotter  v.  Hughes,  12  N.  Y.  74 ;  62 
Am.  Dec.  137 ;  Flagg  v.  Geltmacber,  98  111.  293 ;  Belmont  v.  Coman,  22 
N.  Y.  438  ;  78  Am.  Dec.  213  ;  Crenshaw  v.  Thackston,  14  S.  C.  437;  Thorp 
V.  Keokuk  Coal  Co.  48  N.  Y.  253 ;  Marsh  v.  Pike,  10  Paige,  596 ;  Marshall 
V.  Davies,  78  N.  Y.  414 ;  Mutual  Life  Ins.  Co,  v.  Davies,  44  N.  Y.  Sup.  Ct. 
172 ;  Johnson  v.  Zink,  52  Barb.  396 ;  Cornell  v.  Prescott,  2  Barb.  16  ;  Fleish- 
bauer  v.  DoeUner,  9  Abb.  N.  C.  373;  Comstock  v.  Drohan,  71  N.  Y.  9; 
Ayers  v.  Dixon,  78  N.  Y.  318 ;  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35. 
And  see  Lawrence  v.  Fox,  20  N.  Y.  268 ;  Curtis  v.  Tyler,  9  Paige,  432 ; 
Miller  V.  Thompson,  34  Mich.  10. 

»  Burr  V.  Beers,  24  N.  Y.  178 ;  80  Am.  Dec.  327. 

*  Flagg  V.  Geltmacber,  98  111.  293. 
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vendor  against  a  judgment  for  any  deficiency  that  may  result  ou 
a  sale  under  the  mortgage.  The  mortgagee  cannot  avail  himself 
of  the  asreement,  if  the  contract  of  sale  is  rescinded  before  the 
commencement  of  an  action  to  foreclose  the  sale.* 

§  1057.  Extension  of  time.  —  If  the  purchaser  has  assumed 
the  payment  of  the  mortgage,  and  he  and  the  mortgagee,  by  an 
agreement  between  themselves,  in  which  the  mortgagor  does  not 
join,  extend  the  time  for  the  payment  of  the  mortgage,  the  rule 
in  most  of  the  States  is  that  the  mortgagor,  occupying  as  he 
does  the  relation  of  a  surety,  is  discharged  from  all  liability 
upon  the  mortgage.^ 

^  Biddel  v.  Brizzolara,  64  Cal.  354. 

»  Calvo  V.  Davies,  73  N.  Y.  211 ;  Metz  v.  Todd,  3G  Mich.  473;  Christner 
V.  Brown,  16  Iowa,  130 ;  Neimcewicz  v.  Gahn,  3  Paige,  614 ;  Gahn  v. 
Neimcewicz,  11  Wend.  312.  In  the  first  case  the  court  said  :  "The  mort- 
gagee, after  the  conveyance  by  Davies,  could  not  deal  with  the  grantee  of 
the  equity  of  redemption,  to  the  prejudice  of  his  right  of  subrogation, 
without  discharging  Davies  from  liability  for  the  debt,  either  wholly  or 
pro  tanto.  If,  for  example,  he  had,  pursuant  to  an  agreement  with  Leslie, 
without  the  consent  of  Davies,  satisfied  or  released  the  lien  of  the  mort- 
gage, it  is  plain  that  he  would  thereby,  as  to  Davies,  have  discharged  the 
debt,  at  least  to  the  extent  of  the  value  of  the  land.  The  rule  that  a  mort- 
gagee is  bound,  in  dealing  with  his  security,  and  with  the  bond,  to  observe 
the  equitable  rights  of  third  i)ersons,  of  which  he  has  notice,  has  been  fre- 
quently recognized :  Tice  v.  Annin,  2  Johns.  Ch.  125  ;  Ilalsey  v.  Reed,  9 
Paige,  446  ;  Stevens  v.  Cooper,  1  Johns,  Ch.  425 ;  7  Am.  Dec.  499 ;  Howard 
Ins.  Co.  V.  Halsey,  8  N.  Y,  271.  And  the  doctrine  that  a  surety  is  dis- 
charged by  dealings  between  the  creditor  and  the  jDrincipal  debtor,  incon- 
sistent with  the  rights  of  the  surety,  has  been  applied,  although  the 
creditor  did  not  know,  in  the  origin  of  the  transaction,  that  one  of  the 
parties  was  a  surety,  and  also  when  by  an  arrangement  between  two  origi- 
nal joint  and  principal  debtors  one  of  them  assumed  the  entire  debt,  and 
this  was  known  to  the  creditor :  Pooley  v.  Ilarradine,  7  El.  &  B.  431 ;  Ori- 
ental Financial  Corporation  v.  Overend,  Gurney  &  Co.  Law  R.  7  Ch.  App. 
142 ;  MiUerd  v.  Thorn,  56  N.  Y.  402  ;  Colgrove  v.  Tallman,  67  N.  Y.  95. 
We  think  it  must  be  held,  upon  the  authorities,  that  the  rights  of  the  parties 
in  this  case  are  to  bo  determined  by  the  rules  governing  the  relation  of 
principal  and  surety,  and  that  if  the  dealings  between  the  mortgagee  and 
Leslie  would  have  discharged  Davies,  if  he  had  been  originally  bound  as 
surety  only,  the  action  against  him  cannot  be  maintained :  Ilalsey  v.  Reed, 
9  Paige,  supra;  Burr  v.  Beers,  24  N.  Y.  178;  80  Am.  Dec.  327;  Flower  v. 
Lance,  59  N.  Y.  603.  That  an  agreement  by  the  creditor  with  the  prin- 
cipal debtor,  extending  the  time  for  the  payment  of  the  debt,  without 
the  consent  of  the  surety,  discharges  the  latter,  is  established  by  numerous 
authorities,  and  the  court  will  not  enter  into  the  question  what  injury  the 
surety  has  sustained :  Rees  v.  Berrington,  2  Ves.  Jr.  540 ;  Rathbone  v, 
Warren,  10  Johns.  5S7 ;  IMiller  v.  McCan,  7  Paige,  452." 
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§  1058.  Release  of  grantee. — In  a  case  where  the  grantee  in 
the  deed  thus  becomes  the  principal  debtor,  the  mortgagor  can- 
not release  him,  without,  at  the  same  time,  releasing  the  mort- 
gagor who  is  the  surety.  A  mortgage  was  executed  containing 
a  clause,  by  which  the  mortgagor  had  the  privilege  of  requiring 
from  the  mortgagee  a  release  of  any  portion  of  the  mortgaged 
property,  at  any  time,  upon  making  certain  enumerated  pay- 
ments. Subsequently  the  mortgagor  e:S;ecuted  a  deed  of  the 
property  subject  to  the  mortgage,  which  the  grantee  assumed 
and  agreed  to  pay.  Afterwards  an  agreement  was  made  between 
the  grantee  and  the  holder  of  the  mortgage,  without  the  knowl- 
edge or  consent  of  the  mortgagor,  for  the  abrogation  of  this 
clause,  relating  to  the  release  of  certain  portions  of  the  property 
upon  the  making  of  the  specified  payments.  The  holder  of  the 
mortgage  had  notice  of  the  deed  and  its  covenants.  The  mort- 
gage  was  foreclosed,  and  it  was  sought  to  hold  the  original 
mortgagor  liable  for  the  deficiency ;  but  it  was  held  that  inas- 
much as  the  mortgagor  was  a  surety,  the  release  of  the  privilege 
referred  to  relieved  him  from  liability.^  But  the  mortgagee  may 
discharge  the  mortgagor  from  personal  liability  without  affect- 
ing his  lien  upon  the  land,  or  his  claim  against  the  grantee, 
assuming  the  debt.^ 

§  1059.  Reqnest  of  mortgagor  to  foreclosure. — If  the  mort- 
gagor considered  as  a  surety,  request  the  mortgagee  at  the  matur- 
ity of  the  mortgage  debt  to  forclose  the  mortgage  debt,  on  the 
ground  that  the  value  of  the  property  will  then  satisfy  the  mort- 
gage, but  may  depreciate  in  value,  and  the  mortgagee  neglects 
to  comply  with  such  request,  the  mortgagor  will  not  be  liable  for 
a  deficiency  occasioned  by  such  neglect.^     But  a  request  must 

^  Paine  v.  Jones,  76  N.  Y.  274.    And  see  Mutual  L.  Ins.  Co.  v.  Davies,  44 

N.  Y.  Sup.  Ct.  172. 

«  Tripp  V.  Vincent,  3  Barb.  Ch.  613. 

'  Kemsen  v.  Beekman,  25  N.  Y.  552.  Said  the  court:  "In  this  case, 
•when  the  primary  fund  for  the  payment  of  the  debt  was  ample,  when  urged 
by  the  surety  to  collect  it,  and  for  years  afterwards,  the  creditor  chose  to 
let  his  loan  lie,  against  the  quasi  surety's  expressed  wish,  because  he  con- 
sidered it  an  advantageous  mortgage  investment,  until  the  fund  primarily 
liable  for  the  debt  has  depreciated  to  a  sum  less  than  one  third  of  such 
debt,  it  would  be  wholly  inequitable  to  charge  a  deficiency  upon  the  surety 
caused  purely  by  the  creditor's  own  conduct.    The  plaintiff  refused  to  com- 
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be  made.  Mere  neglect  to  proceed  against  the  mortgagor  will 
not  discharge  a  person  who  has  guaranteed  the  payment  of  a 
mortgage,  although  the  value  of  the  land  has  depreciated  to  such 
an  extent  as  to  be  insufficient  to  pay  the  debt.* 

§  1060.  View  that  relation  of  surety  does  not  affect  mort- 
gagee.—  la  some  courts  the  rule  prevails,  that  although  the 
mortgagor  becomes  a  surety  as  between  him  and  the  grantee 
when  the  latter  assumes  the  payment  of  the  mortgage,  yet  that 
this  relation  does  not  arise  as  to  the  creditor.  "  Upon  principle,'* 
says  Lewis,  P.  J.,  "it  would  seem  that  a  clear  distinction  may 
be  taken  between  a  suretyship  which  is  created  with  the  express 
consent  of  the  creditor — as  in  an  original  contract — and  a  surety- 
ship which  arises  by  operation  of  law  in  a  later  transaction,  to  which 
the  creditor  is  not  a  party.  In  the  former  case,  the  creditor  is  by 
his  own  act,  bound  to  recognize  all  the  distinctive  rights  of  the 
surety,  whose  obligation  to  him  exists  in  no  other  capacity,  from 
the  beginning.  He  must  therefore  do  nothing  which  may  lessen 
the  surety's  recourse  or  chances  for  indemnification,  in  the  event  of 
his  having  to  pay  the  debt.  But  in  the  latter  case,  he  has  volun- 
tarily assumed  no  such  duty.  It  becomes  a  question,  then, 
whether  the  law  can  cast  it  upon  him  without  his  consent,  and 

thus,  in  effect,  alter  the  terms  of  his  original  contract He 

may  therefore  continue  to  hold  the  mortgagor  as  a  principal 
debtor ;  and  while  he  so  holds  him,  there  can  be  no  discharge  of 
liability  on  the  ground  of  indulgence  to  one  who,  for  certain 
purposes  not  affecting  the  creditor,  stands  toward  the  original 
debtor  in  the  relation  of  a  principal  to  his  surety."'^  In  a  case 
in  Iowa,  it  is  likewise  held  that  the  relation  of  the  grantor  and 
mortgagor  remains  unchanged,  by  the  assumption  of  the  mort- 
gage debt  on  the  part  of  the  grantee,  that  both  the  grantor  and 

ply  with  the  request  of  Beekman  for  the  reason  that  he  wished  to  continue 
the  loan,  showing  that  by  his  conduct  he  did  not  rely  upon  the  surety. 
There  would  be  no  equity  in  allowing  him  to  call  upon  the  surety  when  it 
is  apparent  that  if  he  had  complied  \\nth  his  request  he  would  have  secured 
his  debt."    See,  also,  Russell  v.  Weinberg,  2  Abb.  N.  C.  422. 

1  Hurd  V.  Callahan,  9  Abb.  N.  C.  374. 

*  Connecticut  Mut.  Life  Ins.  Co,  v.  Mayer,  8  Mo.  App.  18.  The  court 
criticise  the  case  of  Calvo  v.  Davies,  73  N.  Y.  211,  and  says :  "  The  conclu- 
sion reached  in  this  decision  seems  to  stand  alone.  The  weight  of  author- 
ity elsewhere  is  altogether  the  other  way." 
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grantee  may,  as  to  the  mortgagee,  be  treated  as  principals,  and  that 
an  extension  of  time  by  an  agreement  between  the  mortgagee  and 
grantee  will  not  alter  this  relation.*  And  the  same  rule  prevails 
in  NeAv  Jersey.^ 

§  1061.  Gommeilts.  —  It  seems  unreasonable  to  change  the 
relation  existing  between  the  mortgagor  and  mortgagee  by  a 
contract  made  by  a  purchaser  with  the  mortgagor  to  which  the 
mortgagee  is  not  a  party.  Between  the  mortgagor  and  the  party 
assuming  the  payment  of  the  mortgage,  the  relation  of  surety 
and  principal  may  exist.  But  the  rights  of  the  mortgagee  ought 
to  be  determined  by  the  terms  of  his  contract  at  the  time  of  its 
execution,  and  these  terms  ought  not,  it  seems  to  us,  to  be  sub- 
sequently changed  to  his  disadvantage  without  his  consent.  He 
cannot  on  any  reasonable  ground,  in  our  opinion,  be  bound  by 
any  agreement  which  the  mortgagor  and  the  grantee  may  choose 
to  make  among  themselves.  Let  their  rights  and  duties  to  one 
another  be  what  they  may,  the  mortgagee  should  be  entitled  to 
have  his  personal  remedy  against  the  mortgagor,  to  the  same 
extent  as  if  the  property  had  not  been  sold  subject  to  the  mort- 
gage. To  deny  him  this  right,  may  be  in  many  cases  to  deny 
him  the  means  of  satisfying  the  indebtedness  due  to  him,  to  take 
away  a  right  which  he  originally  had,  and  which  he  has  not 
agreed  to  relinquish.  We,  therefore,  favor  the  view  that  the 
relation  of  suretyship  should  not  affect  or  involve  in  its  conse- 
quences the  mortgagee,  so  as  to  compel  him  to  treat  the  mort- 
gagor after  the  sale,  as  he  would  have  been  compelled  to  deal 
with  him  had  he  originally  assumed  the  relation  of  surety. 

§  1062.  Pnrchaser  of  a  part  of  the  land. — An  owner  of  land 
subject  to  a  mortgage  sold  a  part  of  it,  the  value  of  which  was 
more  than  sufficient  to  pay  the  mortgage  debt.  A  provision  was 
inserted  in  the  deed  that  the  grantee  should  assume  and  pay  the 
whole  of  the  mortgage.  Subsequently  the  o^wner  conveyed  the 
remaining  part  of  the  lot  with  the  understanding  that  the  mort- 

^  Corbett  v.  Waterman,  11  Iowa,  S6. 

«  Huyler's  Executors  v.  Atwood,  26  N.  J.  Eq.  504.  And  so  in  Michigan  : 
Crawford  v.  Edwards,  33  Mich.  354.  And  see,  also,  Thompson  v.  Bertram, 
14  Iowa,  476;  Hebert  v.  Doussan,  8  La.  An.  267;  Waters  v.  Hubbard,  44 
Conn.  340 ;  James  v.  Day,  37  Iowa,  164. 
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gage  was  to  be  paid  by  the  former  grantee,  and  afterwards  a  new 
mortgage  upon  the  portion  of  the  lot  first  conveyed  was  taken 
by  the  mortgagee  who  had  notice  of  these  facts.  Under  these 
circumstances  the  court  permitted  the  second  grantee  to  maintain 
a  bill  to  redeem  the  lot  conveyed  to  him  without  contribution 
towards  the  debt  secured  by  the  first  mortgage.^  If  the  pur- 
chaser of  a  part  of  the  land  subject  to  a  mortgage  discharge  it, 
he  will  be  entitled  to  an  account  of  the  rents  and  profits,  and  to 
an  assignment  of  the  mortgage.^  The  purchasers  of  several 
parts  of  mortgaged  property  are  obliged  to  contribute  in  propor- 
tion to  the  value  of  the  parts  respectively  held  by  them,  if  the 
equities  of  such  parties  are  equal.'  As  the  grantee  and  all  claim- 
ing under  them  undertake,  when  mortgaged  lands  are  conveyed 
subject  to  a  mortgage,  that  the  land  shall  be  the  primary  fund 
for  the  payment  of  such  debt,  the  execution  of  a  subsequent  deed 
of  a  part  of  such  land  to  the  mortgagor,  does  not  relieve  the 
remainder  for  its  proportionate  liability  for  such  debt.* 

§  1063.  Grantee's  defense  against  mortgage. — A  grantee,  who 
in  his  deed  has  assumed  the  payment  of  a  mortgage,  is  not  per- 
mitted to  contest  its  validity.  He  cannot,  for  instance,  allege 
that  the  mortgage  which  he  has  assumed  is  usurious.''  Nor  can 
the  grantee  show  that  the  amount  assumed  by  him  is  not  due 
upon  the  mortgage.^  A  pre-emptor  of  land  borrowed  a  sum  of 
money,  and  executed  a  mortgage  on  the  land  as  security  for  the 

»  Welch  V.  Beers,  8  Allen,  151. 

•  Salem  v.  Edgerly,  33  N.  H.  46 ;  Champlin  v.  Williams,  9  Pa.  St.  341. 
»  Salem  v.  Edgerly,  33  N.  H.  46. 

*  Weber  v.  Zeimet,  30  Wis.  283.    See,  also,  Freeman  v.  Aold,  44  N.  Y.  50. 
'  Bearce  v.  Barstow,  9  Mass.  45 ;  6  Am.  Dec.  25  ;  Root  v.  Wright,  21  Hun, 

344 ;  De  Wolf  v.  Johnson,  10  Wheat.  367  ;  Ritter  v.  Phillips,  53  N.  Y.  586 ; 
Frost  V.  Shaw,  10  Iowa,  491.  "The  defense  of  usury,"  said  the  court  in 
Cramer  v.  Lepper,  26  Ohio  St.  59,  "is  personal  to  the  mortgagor,  and  can- 
not be  set  up  by  his  grantee,  who  assumes  in  consideration  of  the  grant  to 
pay  the  claim  of  the  mortgagee."  See,  also.  Busby  v.  Finn,  1  Ohio  St.  409 ; 
Hartley  v.  Harrison,  24  N.  Y.  170 ;  Shufelt  v.  Shufelt,  9  Paige,  137  ;  37  Am. 
Dec.  381 ;  Barthet  v.  Elias,  2  Abb.  N.  C.  364 ;  Sands  v.  Church,  6  N.  Y.  347 ; 
Cope  V.  Wheeler,  41  N.  Y.  303.  And  see  Union  Bank  v.  Bell,  14  Ohio  St, 
201 ;  Green  v.  Kemp,  13  Mass.  515 ;  7  Am.  Dec.  169 ;  Morris  v.  Floyd,  5 
Barb.  130. 

6  Kennedy  v.  Brown,  61  Ala.  296  ;  Ritter  v.  Phillips,  53  N.  Y.  586 ;  Scarry 
V.  Eldridge,  63  Ind.  44 ;  Green  v.  Houston,  22  Kan.  35 ;  Johnson  v.  Parmely, 
14  Han,  398. 
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sum  borrowed.  After  entering  upon  the  land  he  conveyed  it  by- 
deed  to  a  purchaser  subject  to  the  mortgage,  the  purchaser  agree- 
ing to  pay  the  mortgage  as  a  part  of  the  purchase  price.  This 
deed  was  duly  recorded,  and  subsequently  the  grantee  conveyed 
the  premises  to  a  second  grantee,  with  a  covenant  that  the  prem- 
ises were  free  from  all  encumbrances  except  as  shown  by  the 
records,  and  the  second  grantee  agreed  with  the  first  to  pay  the 
mortgage  as  a  part  of  the  consideration.  It  was  held  that 
the  second  grantee,  in  an  action  to  foreclose  the  mortgage  by 
the  mortgagee,  was  estopped  from  showing  the  invalidity  of  the 
mortgage  under  the  pre-emption  laws  of  Congress.*  A  husband 
and  wife  executed  a  mortgage  upon  their  homestead  without 
complying  with  the  provisions  of  the  statute  as  to  the  wais^er  of 
the  homestead  right.  Afterwards  they  conveyed  the  premises 
by  deed,  subject  to  the  mortgage,  the  amount  of  which  formed  a 
part  of  the  purchase  price.  The  grantee  having  obtained  the 
premises  by  assuming  the  payment  of  the  mortgage,  and  thus 
admitting  its  validity,  was  held  to  be  estopped  in  an  action  to  fore- 
close by  the  mortgage,  from  setting  up  as  a  defense  the  omission 
to  release  the  right  of  homestead.^  When  the  grantee  accepts  a 
deed  binding  him  to  pay  a  mortgage,  he  cannot  show  in  a  fore- 
closure suit  for  the  purpose  of  contradicting  the  deed,  that  it  was 
agreed  between  him  and  his  grantor  that  the  consideration  was 
to  be  paid  partly  by  labor,  and  that  he  was  to  be  released  from 
the  deed  of  trust.'  The  grantee,  as  long  as  he  remains  in  the 
quiet  and  peaceable  possession  of  the  premises,  cannot  defend 
against  the  payment  of  the  mortgage  which,  he  has  assumed, 
because  of  a  failure  of  title.^ 

•  Green  v.  Houston,  22  Kan.  35. 

'  Pidgeon  v.  Trustees  of  Schools,  44  111.  501. 
'  Klein  v.  Isaacs,  8  Mo.  App.  568. 

*  Parkinson  v.  Sherman,  74  N.  Y.  88.  Said  Miller,  J. :  "It  is  held  that 
where  a  grantee  of  mortgaged  premises  takes  a  deed  of  the  same  subject  to 
the  mortgage,  and  thereby  assumes  to  pay  the  mortgage,  he  is  estopped 
from  contesting  the  consideration  and  validity  of  the  mortgage  :  Freeman 
V,  Auld,  4A  N.  Y.  50;  Thorp  v.  Keokuk  Coal  Co.  48  N.  Y.  253;  Ritter  v. 
Phillips,  53  N.  Y.  586  ;  Shadbolt  v.  Bassett,  1  Lans.  121.  The  general  rule 
is,  that  there  must  be  an  eviction  before  any  relief  can  be  granted,  on  the 
ground  of  a  failure  of  title  or  consideration.  So  long  as  he  remains  in  the 
peaceful  and  quiet  possession  of  the  premises,  or  until  he  surrenders  pos- 
session of  the  same  to  a  paramount  title,  the  mortgagor  or  the  purchaser 
who  assumes  the  payment  of  the  mortgage  has  no  defense  to  the  same. 
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§  1064.  Part  of  consideration. — The  acceptance  of  a  deed 
coutainiag  such  a  clause  of  assumption,  is  equivalent  to  a  direc- 
tion from  the  grantor  to  the  grantee  to  pay  the  amount  speci- 
fied, as  so  much  of  the  consideration,  to  the  mortgagee.  The 
grantee  is  liable  for  the  amount  he  undertakes  to  pay,  and  can- 
not dispute  the  legal  execution  of  the  mortgage,  or  its  amount 
as  stated  in  the  deed.^  Although  the  grantee  has  not  assumed 
the  payment  of  the  mortgage,  yet  when  the  deed  has  been  made 
subject  to  the  mortgage,  and  the  amount  has  been  deducted 
from  the  consideration,  the  grantee  cannot  contest  the  validity 
of  the  mortgage.^  A  mortgage  was  executed  to  A  on  land, 
which  the  mortgagor  afterwards  sold,  subject  to  the  mortgage,  to 
B,  the  grantee  reserving  from  the  purchase  price  sufficient  to 
discharge  it.  But  there  was  a  prior  mortgage  on  the  same  land 
to  C,  of  which  both  A  and  B  had  no  knowledge.  When  they 
learned  of  this  prior  mortgage,  B  gave  A  to  understand  that  he 
would  pay  it  o£P.  B,  however,  permitted  C  to  foreclose,  and  he, 
B,  purchased  the  land  at  the  foreclosure  sale.  It  was  held  that 
A's  mortgage  was  not  extinguished  by  this  foreclosure,  and  that 
he  could  enforce  his  lien  against  the  land.' 

His  only  remedy  is  at  law  on  the  covenants  in  the  deed :  Abbott  v.  Allen, 
2  Johns.  Ch.  519  ;  Bumpus  v.  Platner,  1  Johns.  Ch.  213  ;  Curtiss  v.  Bush,  39 
Barb.  GGl." 

1  Miller  v.  Thompson,  84  Mich,  10.  And  see  Ferris  v.  Crawford,  2  Denio, 
695;  Crawford  ?>.  Edwards,  33  Mich.  354;  Haile  v.  Nichols,  16  Hun,  37. 

*  Freeman  v.  Auld,  44  N.  Y.  50;  S.  C.  37  Barb.  587;  Hardin  v.  Hyde,  40 
Barb.  435.  But  see  Hartley  v.  Tatham,  2  Abb.  N.  Y.  App.  333 ;  S.  C.  10 
Bosw.  273.    See  Foster  v.  Wightman,  123  Mass.  100. 

'  Manwaring  v.  Powell,  40  Mich.  371.  The  court,  per  Cooley,  J.,  said  of 
the  grantee  in  the  deed:  "It  is  true  that,  having  like  complainant  been 
ignorant  of  tlie  Wabeko  mortgage  when  he  bought  of  Mood}'-,  the  hard- 
shiij  of  being  compelled  to  pay  that  mortgage  is  as  great  upon  him  as  it 
would  be  upon  complainant ;  but  that  was  one  of  the  risks  he  assumed. in 
his  purchase.  He  now  owns  the  land ;  and  had  complainant  paid  and 
taken  up  the  Wabeke  mortgage,  lie  would  have  been  entitled  to  tack  it  to 
his  own,  and  foreclose  for  both,  while  on  the  other  liand,  if  Powell  had 
paid  and  talien  it  up,  he  would  have  been  entirely  without  remedy  against 
any  one,  except  as  the  covenants  in  his  deed  from  Moody  might  have 
afforded  indemnity.  And  we  do  not  think  that  the  circumstance  that  he 
bought  in  the  land  at  the  foreclosure  sale  can  help  him  under  the  cir- 
cumstances. We  are  convinced  from  the  evidence  that  he  Iiad  given 
complainant  to  understand  that  he  should  pay  off  the  Wabeko  mortgage ; 
and  under  the  circumstances  he  was  not  at  liberty  to  buy  in  the  land  to 
complainant's  prejudice.  We  have  no  occasion  to  decide  wliethef  or  not 
he  might  have  done  so  had  there  been  no  such  understanding." 
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§  1065.  Purchaser  at  execution  sale. — A  purchaser  at  an 
execution  sale  of  land  which  the  owner  had  purchased  under  an 
agreement  to  pay  and  assume  a  mortgage  upon  it,  succeeds  to 
the  rights  of  the  owner,  and  is  equally  with  him  estopped  from 
denying  its  validity.^  A  stockholder  of  a  corporation  obtained 
a  judgment  against  it.  There  was  a  mortgage  upon  its  property, 
of  which  he  had  knowledge.  He  caused  to  be  sold  under  an 
execution  issued  by  him  upon  his  judgment,  all  the  right,  title, 
and  interest  of  the  corporation  in  and  to  the  property  that  was 
mortgaged,  "subject  to  whatever  sum  might  be  due  upon  the 
property  by  virtue  of  the  mortgage."  He  bought  the  property 
at  the  sale  for  a  very  small  sum,  and  it  was  held  that  he  could 
not  dispute  the  mortgage  nor  its  validity.^  But  if  there  are 
two  mortgages  upon  the  land,  the  purchaser  is  not  estopped 
under  the  statute  in  Massachusetts  from  contesting  the  validity 
of  the  second  mortgage,  where  the  sheriff  sells  on  execution  "  all 
the  right  in  equity"  of  the  mortgagor  to  redeem  the  land  from 
the  mortgages,  and  conveys  the  same  by  his  deed.' 

§  1066.  When  grantee  may  show  invalidity  of  mortgage. — 
If  no  deduction  is  made  from  the  purchase  price  on  account  of 
the  encumbrance,  the  grantee  may  contest  the  validity  of  the 
mortgage,  having  in  this  case  the  same  right  as  the  mortgagor 

1  Kennedy  v.  Brown,  61  Ala.  296. 

2  Conkling  v.  Secor  Sewing  Maching  Co.  55  How.  Pr.  269. 

3  Stebbins  v.  MiUer,  12  Allen,  591.  Said  the  court:  "When  a  creditor 
seizes  and  sells  on  execution  a  debtor's  equity  in  mortgaged  real  estate, 
that  whicli  he  obtains  is  the  entire  right  of  redemption  in  the  premises 
which  the  debtor  had  therein  liable  to  be  talien  by  creditors.  There  must 
be  a  mortgage  to  justify  a  sale  on  execution  ;  since  unencumbered  real 
estate  cannot  be  so  sold,  but  is  liable  only  to  be  appraised  and  set  oflF. 
Therefore,  it  was  held  in  Russell  v,  Dudley,  3  Met.  147,  that  in  the  case  of 
an  estate  subject  to  a  single  mortgage,  the  purchaser  of  the  equity  at  the 
sheriff's  sale  was  estopped  to  deny  its  existence  and  validity ;  because  he 
bought  only  an  equity  of  redemption,  and  if  there  were  no  mortgage  there 
could  be  no  such  equity ;  and  by  establishing  the  invalidity  of  the  mort- 
gage, he  would  necessarily  establish  the  invalidity  of  his  own  deed  and 
title.  Where,  however,  there  are  more  mortgages  than  one,  so  that  the 
debtor's  estate  is  an  equity  of  redemption,  which  the  statute  authorizes  to 
be  sold  on  execution,  if  any  of  the  apparent  encumbrances  do  not  really 
exist,  if  they  are  fraudulent  and  void,  or,  though  once  valid,  have  been 
fully  paid,  the  purchaser  is  entitled  to  redeem  from  the  real  encumbrances, 
and  to  contest  such  as  are  apparent  only.    Gerrish  v.  Mace,  9  Gray,  235." 
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himself.^  Where  a  deed  contains  a  covenant  of  warranty,  and 
recites  that  the  premises  are  subject  to  a  mortgage,  but  excepts 
the  mortgage  from  the  covenant,  the  grantee  may  dispute  the 
validity  of  the  mortgage  against  the  holder.^  If  a  person  buys 
a  tract  of  land  with  information  from  the  grantor  of  the  usurious 
character  of  a  prior  mortgage,  and  relies  on  being  able  to  make 
that  defense,  he  has  the  right  to  contest  the  validity  of  the  mort- 
gage on  the  ground  of  usury .^  And  it  is  held  that  the  grantee 
under  a  quit-claim  deed  for  one  dollar  may  contest  the  mortgage 
of  his  grantor  on  the  ground  of  usury,  where  there  is  no  other 
evidence  that  the  grantee  had  assumed  the  payment  of  the  mort- 
gage debt,  or  had  agreed  to  have  it  paid  out  of  the  land.'*  A 
grantee  taking  a  deed  with  covenants  of  warranty  may  prove  a 
payment  by  the  mortgagor,  which  decreases  the  amount  of  the 
encumbrance  upon  the  land.® 

»  Maher  v.  Lanfrom,  86  111.  513;  Flanders  v.  Doyle,  16  111.  App.  508; 
Wilkinson  v.  Doyle,  16  111.  App.  514. 

*  Weed  Sewing  Machine  Co.  v.  Emerson,  115  Mass.  554. 
'  Newman  v.  Kershaw,  10  Wis.  333. 

*  Ludington  v.  Harris,  21  Wis.  239.  The  court,  per  Downer,  J.,  said  they 
were  of  the  opinion,  "both  upon  principle  and  authority,  that  a  general 
conveyance  of  land  on  which  there  is  a  mortgage  made  by  the  grantor 
void  for  usury,  gives  to  the  grantee  the  right  to  set  up  the  defense  of 
usury ;  and  that  a  quit-claim  deed  for  the  consideration  of  one  dollar 
gives  the  same  right  to  the  grantee  to  avail  himself  of  the  defense  of  usury 
as  any  other  could.  The  right  to  set  up  the  defense  by  the  grantee  cannot 
be  defeated  by  inadequacy  of  consideration,  but  only  by  showing  an  agree- 
ment on  the  part  of  the  grantee,  either  to  assume  and  pay  the  debt  secured 
by  the  usurious  mortgage,  or  that  it  should  be  paid  out  of  the  land.  If  the 
deed  on  its  face  conveys  only  the  equity  of  redemption,  or  the  land  subject 
to  the  mortgage,  then  the  grantee  by  accepting  the  deed  agrees  that  the 
mortgage  debt  shall  be  paid  out  of  the  land.  And  if  it  appeared  by  compe- 
tent evidence  that  the  land  was  sold  to  the  grantee  for  a  consideration  exceed- 
ing the  amount  mentioned  in  the  mortgage,  and  the  mortgage  debt  was 
actually  deducted  from  the  consideration  agreed  to  be  paid  by  the  grantee, 
this  would,  as  to  him,  render  the  land  liable  to  the  payment  of  the  usuri- 
ous mortgage.  But  no  agreement  to  pay  or  take  the  land  subject  to  the 
usurious  mortgage  should  be  inferred  from  the  mere  inadequacj^  of  the 
consideration,  or  from  the  premises  being  conveyed  by  a  quit-claim  deed. 
The  authorities,  we  think,  lead  to  the  conclusion,  that  if  the  purchaser 
acquired  the  interest  in  the  estate  which  the  mortgagor  would  have  had  if 
the  conveyance  by  him  to  the  purchaser  had  not  been  made,  then  the 
grantee  is  in  a  position  to  avail  himself  of  the  defense." 

*  Williams  v.  Thurlow,  31  Me.  392.  And  see,  also,  as  to  the  right  of  the 
grantee  to  contest  the  validity  of  a  mortgage.  Smith  v.  Cross,  16  Hun, 
487 ;  Pearsall  v.  Kingsland,  3  Edw.  Ch.  195  ;  Stevens'  Institute  v.  Sheridan, 
30  N.  J.  Eq.  23. 
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§  1067.  Intention  of  grantee  to  assume  should  be  clear. — To 
render  the  grantee  personally  liable  to  pay  a  mortgage  upon  the 
lauds  embraced  in  his  deed,  it  should  clearly  appear  that  such 
was  the  intention  of  the  parties.  A  mere  statement  in  the  deed 
that  the  conveyance  is  made  subject  to  such  mortgage  is  not  suffi- 
cient to  fix  this  liability  upon  him.  To  effect  this  result,  the 
deed  should  contain  some  language  clearly  importing  that  an 
obligation  is  intended  to  be  created  by  one  party,  and  is  know- 
ingly assumed  by  the  other,  such  as,  ''subject  to  payment  of  the 
mortgage,"  or  that  such  mortgage  "forms  a  part  of  the  purchase 
money,  which  the  grantee  in  the  deed  assumes  to  pay, "  or  some 
other  equivalent  expression.^  The  grantee  does  not  become  per- 
sonally liable  to  pay  mortgages  by  accepting  a  deed,  with  full 
covenants,  which  recites  a  consideration  of  a  certain  amount,  with 
a  habendum  clause,  reciting  that  the  grantee  is  to  hold  the 
land  subject  to  four  mortgages,  which  are  described  as  amount- 
iug  to  a  certain  sum,  which  sum,  it  is  stated,  "has  been  esti- 
mated as  a  part  of  the  consideration  money  in  this  conveyance, 
and  has  been  deducted  therefrom."  ^  "  Where  the  words  inserted 
in  the  deed,  and  which  it  is  claimed  impose  a  legal  obligation  on 
the  grantee  to  pay  the  existing  encumbrances,  are  of  doubtful 

1  Stebbins  v.  Hall,  29  Barb.  524.  Bacon,  J.,  said  :  "  Whenever  a  party  is 
thus  sought  to  be  charged  with  a  duty  jii'imarily  resting  upon  another,  it 
must  arise  either  from  his  express  assumption,  or  from  an  obligation  which 
the  law  implies,  and  casts  upon  him,  from  the  words  of  his  contract,  or  the 
language  of  his  acts.  This  conclusion,  I  think,  is  borne  out  by  the  whole 
current  of  the  authorities  to  which  we  were  referred  on  the  argument,  and 
some  to  which  no  allusion  was  made.  I  am  aware  that  in  several  reported 
cases  the  marginal  notes  state  in  general  terms,  and  sometimes  without 
any  qualification,  that  where  a  mortgagor  sells  the  mortgaged  premises 
subject  to  the  mortgage,  the  purchaser  is  bound  in  equity  to  pay  off  the 
mortgage.  But  in  nearly  every  case,  perhaps  in  all,  where  such  a  liabil- 
ity has  been  expressed,  could  we  be  furnished  -with  the  exact  language 
employed  ii\  the  conveyance,  we  should  probably  find  that  something 
more  was  added  than  the  mere  statement  that  the  deed  was  subject  to  the 
mortgage."  The  learned  justice  then  proceeds  to  examine  a  number  of 
aiithorities  in  support  of  the  conclusions  which  he  had  stated.  See,  also. 
Walker  v.  Goldsmith,  7  Or.  161 ;  Lewis  v.  Day,  53  Iowa,  575  ;  Dunn  v.  Rod- 
gers,  43  111.  260 ;  Strong  v.  Converse,  8  Allen,  557 ;  Foster  v.  Atwater,  42 
Conn.  244;  Tillotson  v.  Boyd,  4  Sand.  516;  Trotter  v.  Hughes,  12  N.  Y. 
74;  62  Am.  Dec.  137;  Moore's  Appeal,  88  Pa.  St.  450;  Drury  v.  Tremont 
Improvement  Co.  13  Allen,  168;  Fowler  t>.  Fay,  62  111.  375;  Comstock  v. 
Hitt,  37  HI.  542 ;  Winans  v.  Wilkie,  41  Mich.  264. 

'  Belmont  v.  Coman,  22  N.  Y.  438  ;  78  Am.  Dec.  213. 
II.  Deeds.  — 25. 


§§  1068-1069        DEED   SUBJECT  TO   MORTGAGE.  386 

meaniug  or  ambiguous,  evideuce  showing  the  vahie  of  the  prem- 
ises, or  the  agreed  consideration  therefor,  and  whether  a  suffi- 
cient or  any  part  of  the  same  was  retained  by  the  grantee  for  the 
purpose  of  paying  the  mortgage  indebtedness,  would  be  material 
as  aids  in  the  construction  thereof."  ^ 

§  1068.  Intention  to  be  gathered  from  the  whole  deed. — In 
arriving  at  the  intention  of  the  parties  to  the  deed  as  to  the 
assumption  of  a  mortgage,  the  whole  instrument  must  be  exam- 
ined, and  any  part  which  is  repugnant  to  or  inconsistent  with 
the  intent  of  the  whole  deed,  as  is  manifested  to  a  certainty  by 
other  parts,  must  be  rejected  or  modified  so  as  to  conform  to  such 
intent.  Thus  A  agreed  to  convey  to  B  certain  premises,  and  B 
directed  A  to  execute  the  deed  to  C  A  in  compliance  with  this 
direction  executed  a  deed  of  the  property  to  C,  and  delivered  it  to 
B  for  C.  The  deed  conveyed  the  land  "subject  to  a  certain 
mortgage  made  by  A,  which  said  mortgage  the  party  hereto  of 
the  first  part  assumes  and  agrees  to  pay  as  part  of  the  consider- 
ation hereinbefore  expressed."  Subsequently  C  conveyed  by  deed 
this  property  to  D,  who  assumed  and  agreed  to  pay  such  mortgage 
as  a  part  of  the  consideration.  It  was  held  that  B  was  C's  agent 
for  the  purpose  of  accepting  the  deed,  and  C  was  bound  to  per- 
form any  agreement  contained  therein,  and  the  word  "  first "  in 
the  clause  of  assumption  was  construed  to  read  and  mean  "  second," 
by  which  construction  an  agreement  was  constituted  on  the  part 
of  the  grantee  to  pay  the  encumbrance.^ 

§  1069.  Contemporaneous  agreement. — A  clause  absolute  in 
its  terms  in  the  deed  binding  the  grantee  to  pay  a  mortgage  may 
be  modified  by  a  contemporaneous  agreement.  An  owner  of 
land  conveyed  it  by  deed,  subject  to  two  mortgages.  The  deed 
contained  this  clause :   "  Both  of  which  mortgages,  and  the  notes 

1  Winans  v.  Wilkie,  41  Mich.  264,  266,  per  Marston  J. 

»  FairchUds  v,  Ijynch,  42  N.  Y.  Sup.  Ct.  (10  Jones  &  S.)  265.  Said  the 
court  (p.  278):  "There  was  plainly  a  mistake  of  the  pen.  There  is  no 
ambiguity  in  the  words,  but  there  is  a  mistake.  The  manifest  intent  was 
that  whoever  was  to  pay  the  consideration  agreed  to  pay  the  mortgage. 
Theresa  Lynch  was  to  pay  it,  and  she  was  by  an  error  that  happens  often 
in  speech,  in  writing,  and  in  printing,  designated  as  the  party  of  the  first 
part.    There  is  no  doubt  as  to  who  was  meant  to  be  designated." 
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secured  thereby,  and  the  interest  thereon,  the  said  grantee,  by 
the  acceptance  of  this  deed,  assumes  and  agrees  to  pay  and  save 
me  and  my  legal  representatives  forever  harmless  therefrom,  the 
same  forming  part  of  the  consideration  of  this  deed."  At  the 
same  time  at  which  this  deed  was  executed,  the  grantee  agreed  in 
writing  under  seal  with  the  grantor  to  save  the  latter  harmless 
from  certain  notes  aggregating  a  certain  sum,  and  to  convey  to 
the  grantor  by  good  and  sufficient  deeds,  at  any  time  within  one 
year,  upon  the  payment  of  that  sum,  the  land  embraced  in  his 
deed,  free  from  all  encumbrances,  except  the  mortgages  men- 
tioned in  such  deed.  Afterwards,  and  within  the  year,  the  land 
was  sold  under  a  power  of  sale  contained  in  the  second  mortgage 
for  an  amount  less  than  the  mortgage.  It  was  held  that  the 
duty  imposed  upon  the  grantee  must  be  construed  in  connection 
with  the  terms  of  the  agreement  of  reconveyance,  and  that  the 
grantor  could  not  maintain  an  action  brought  within  the  year 
against  the  grantee  for  the  balance  due  on  the  second  mortgage.* 

§  1070.  Implying  obligation  on  part  of  grantee. — Doubtful 
or  ambiguous  expressions  will  not  ordinarily  be  sufficient  to 
make  the  grantee  personally  liable,  as  the  language  used  in  the 
deed  is  that  of  the  grantor.  The  law  will  not  imply  an  obliga- 
tion on  his  part  where  such  is  not  clearly  the  intention  of  the 
parties.  A  and  B  exchanged  lands,  the  land  conveyed  by  A 
being  subject  to  two  mortgages,  one  of  ten  thousand  dollars,  and 
the  other  of  five  thousand  dollars.  The  deed  described  the  land 
and  specified  mortgages,  and  contained  this  clause :  "  The  above 
described  property  is  alone  to  be  holden  for  the  payment  of  both 
the  above  debts."  The  covenant  against  encumbrances,  inserted 
in  the  deed,  excepted  "  the  above  mortgages  of  fifteen  thousand 
dollars,  which  are  a  part  consideration  of  this  deed."  A  was 
afterwards  compelled  to  pay  the  second  mortgage,  and  brought 
suit  against  B  to  recover  the  amount  paid,  but  the  court  held  that 
the  clause  which  we  have  quoted  could  not  be  given  the  construc- 
tion that  B  assumed  a  personal  obligation  to  pay  the  mortgages.^ 

1  (Jaffney  v.  Hicks,  124  Mass.  301. 

'  Hubbard  v.  Ensign,  46  Conn.  576.  Carpenter,  J.,  who  delivered  the 
opinion  of  the  court,  said  :  "  In  considering  this  question,  it  is  important 
to  ascertain  the  intention  of  the  parties.    In  this,  as  in  other  transactions, 
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§  1071.  Grantee's  liability  for  attorney's  fee.  —  A  grantee  who 
in  the  deed  has  assumed  the  payment  of  a  mortgage  which  con- 
tains a  covenant  that  a  reasonable  attorney's  fee  shall  be  paid  in 
case  of  foreclosure  of  the  mortgage,  becomes  personally  liable  for 
the  payment  of  the  attorney's  fee  in  the  event  of  foreclosure. 
By  assuming  the  mortgage  he  assumes  all  its  incidents.^ 

§  1072.  Assumption  of  mortgage  nnder  contract  of  sale,  when 
deed  made  to  another. — The  agreement  to  assume  the  mortgage 
may  be  contained  in  an  instrument  separate  from  the  deed.  A 
person  entered  into  a  written  contract  for  the  purchase  of  a  piece 
of  real  estate,  agreeing  to  pay  therefor,  partly  in  cash  and  partly 
by  assuming  the  payment  of  a  mortgage  on  the  premises.  By 
the  purchaser's  request,  the  deed  was  made  to  his  wife.  The 
agreement  of  the  vendee  under  the  contract  of  purchase,  to  assume 
the  mortgage,  it  was  held,  inured  to  the  benefit  of  the  owner  of 
the  mortgage,  and  the  fact  that  the  deed  at  the  vendee's  request 
was  made  to  his  wife,  did  not  affect  his  liability.^ 

■when  that  is  discovered,  effect  will  be  given  to  it  if  it  can  be  done  consist- 
ently with  the  rules  of  law.  We  are  looking  now  for  evidence  of  that 
intention  in  the  language  of  the  deed.  In  interpreting  that  language,  we 
arc  to  place  ourselves  in  the  position  of  the  parties  as  nearly  as  may  be. 
The  parties  have  agreed  upon  the  terms  of  an  exchange,  and  have  come 
together  to  execute  deeds  and  other  writings  to  carry  their  agreement  into 
effect.  One  thing  agreed  upon  is,  that  the  defendant  should  personally 
obligate  himself  to  pay  the  two  mortgages  amounting  to  fifteen  thousand 
dollars,  and  the  scrivener  is  instructed  to  incorporate  that  agreement  in  the 
deed.  We  expect  him  to  write  in  plain,  unambiguous  language,  substan- 
tially as  follows :  '  The  grantee,  by  accepting  this  deed,  agrees  to  pay  both 
said  mortgages,  and  indemnify  and  save  the  grantor  harmless.'  That 
expresses  the  intention  of  the  parties  fully,  and  leaves  no  room  for  question 
or  doubt.  Tliat  is  a  natural,  obvious,  and  easy  thing  to  do.  But  instead  of 
that,  he  writes  :  '  The  above  described  property  is  alone  to  be  holden  for  the 
payment  of  both  of  the  above  debts.'  Is  it  to  be  supposed  that  any  intel- 
ligent man,  especially  if  he  had  the  advice  of  an  able  and  astute  la^v^yer, 
would  accept  that  as  an  evidence  of  such  an  agreement  ?  In  this  connec- 
tion, it  must  be  borne  in  mind  that  the  deed  is  his  instrument,  is  being 
prepared  under  his  instructions,  and  assuming  such  a  contract  to  have 
been  made,  he  wiU  have  no  diflSculty  in  having  it  inserted  in  clear  and 
intelligible  language.  The  fact  that  he  did  not  do  so,  but  in  lieu  thereof 
had  a  clause  inserted  that  will  bear  another  meaning  equally  well,  if  not 
better,  is  pretty  conclusive  evidence  that  no  such  agreement  was  in  fact 
made." 

1  Johnson  v.  Harder,  45  Iowa,  677. 

2  Pike  V.  Seiter,  15  Hun  (22  N.  Y,  Sup.  Ct.)  402. 
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§  1073.  Grantee's  verbal  promise  to  assume.  —  It  is  not  neces- 
sary that  the  promise  of  the  grantee  to  assume  the  payment  of  an 
encumbrance  as  a  part  of  the  consideration  for  which  the  deed  is 
made,  should  be  in  writing.  A  verbal  promise  to  do  so  is  valid, 
and  equity  will  enforce  it  either  at  the  instance  of  the  grantor  or 
the  holder  of  the  mortgage.^  A  promise  on  the  part  of  the 
grantor,  made  at  the  time  of  the  delivery  of  a  deed  by  him,  to 
pay  an  assessment  upon  the  property  when  due,  if  the  grantee 
will  accept  the  deed  and  pay  the  purchase  money,  is  valid  and 
binding,  an  agreement  of  this  character  not  being  merged  in  the 
deed,  nor  affected  by  the  statute  of  frauds.^  The  consideration 
of  a  deed  may  always  be  inquired  into,  and  an  agreement  to  pay 
a  mortgage  is  independent  of  the  contract  contained  in  the  deed. 


1  Lamb  v.  Tucker,  42  Iowa,  118 ;  Bolles  v.  Beach,  2  Zab.  (22  N.  J.  L.) 
680 ;  Putney  v.  Farnham,  27  V7is.  187 ;  Merriman  v.  Moore,  90  Pa.  St.  78 ; 
Wilson  V.  King,  23  N.  J.  Eq,  150. 

2  Remington  v.  Palmer,  62  N.  Y.  31.  Miller,  J.,  speaking  for  the  court, 
said:  "It  is  said  that  all  agreements  preceding  the  delivery  of  the  deed 
were  merged  in  the  same.  This  position  is  not  a  sound  one,  for  while  all 
prior  agreements  may  be  merged  in  the  deed  when  executed,  it  by  no 
means  follows  that  before  the  contract  is  fulfilled  by  delivery  and  accept- 
ance of  the  deed,  that  conditions  may  not  be  made  which  are  obligatory 
upon  the  parties.  The  deed  being  ready  for  delivery,  and  the  plaintiff 
ready  to  pay  the  money,  thej'  had  a  perfect  right  to  exact,  as  a  condition  for 
fulfilling  the  contract,  that  the  defendant  should  pay  the  assessment  when 
it  became  due.  This  is  not  contradicting  a  written  agreement  by  parol, 
but  evidence  of  the  teft-ms  upon  which  the  money  was  isaid  and  the  con- 
veyance delivered.  As  the  agreement  in  regard  to  the  consideration  was 
made  after  the  deed  was  executed  and  before  delivery,  there  could  be  no 
merger  of  this  agreement  in  the  deed :  Murdock  v.  Gilchrist,  52  N.  Y.  242. 
It  is  urged  that  this  agreement  by  Harris  was  void  within  the  statute  of 
frauds,  because  it  related  to  lands  and  was  not  in  writing.  The  agreement 
was  executed  and  carried  into  effect  by  the  payment  of  the  money,  and 
hence  the  defendant  became  liable  to  pay  the  assessment.  He  had  reaped 
the  benefit  of  the  contract,  and  he  cannot  thus  claim  that  he  is  not  bound 
to  pay  what  he  agreed  to  pay  because  the  agreement  was  not  in  writing. 
The  statute  of  frauds  has  no  application  to  an  executed  agreement,  and  is 
no  defense  in  an  action  brought  to  recover  the  money  which  the  party  is 
bound  by  the  contract  to  pay.  Nor  can  it  be  said,  I  think,  that  the  agree- 
ment was  partially  in  writing  and  partially  by  parol,  and  therefore  it  is 
inojierative.  This  is  no  doubt  the  true  rule  in  cases  where  there  is  a  con- 
tract which  by  the  statute  of  frauds  is  required  to  be  in  writing :  Wright 
V.  Weeks,  25  N.  Y.  153.  But  where  there  is  no  written  contract,  and  as  in 
this  case  where  a  deed  was  delivered  and  the  money  paid  under  an  agree- 
ment to  pay  an  assessment  when  due,  neither  the  rule  referred  to  nor  the 
statute  of  frauds  has  any  application.' 
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It  is  iu  additiou  to  the  terms  of  the  contract  as  embraced  in  the 
deed,  and  does  not  vary  or  contradict  them.^  As  a  question  of 
proof,  it  has  been  held  that  the  grantee's  denial  under  oath,  that 
he  assumed  the  mortgage,  corroborated  by  the  testimony  of  the 
scrivener,  the  consideration  expressed  iu  the  deed,  and  the  omis- 
sion of  a  clause  of  assumption  in  it,  will  not  be  overcome  by  the 
testimony  of  two  witnesses  that  the  grantee  admitted  the  assump- 
tion after  the  sale.^  "Such  a  promise  is  not  within  the  statute 
of  frauds,  because  it  is  a  promise  implied  by  law  from  the  accept- 
ance of  the  deed,  and  because  it  is  a  promise  to  pay  the  promisee's 
own  debt  to  another  person."^ 

§  1074.  Acceptance  of  deed. — A  grantee  by  accepting  a  deed 
which  provides  that  he  shall  assume  a  mortgage,  is  as  much 
bound  as  he  would  be  if  he  had  executed  a  special  contract  for 
that  purpose.  "The  principle  is  well  settled,  that  where  one, 
by  deed-poll,  grants  land  and  conveys  any  right,  title,  or  inter- 
est in  real  estate  to  another,  and  where  there  is  any  money  to  be 
paid  by  the  grantee  to  the  grantor,  or  any  other  debt  or  duty  to 
be  performed  by  the  grantee  to  the  grantor,  or  for  his  use  and 
benefit,  and  the  grantee  accepts  the  deed  and  enters  on  the  estate, 
the  grantee  becomes  bound  to  make  such  payment,  or  perform 
such  duty,  and  not  having  sealed  the  instrument,  he  is  not  bound 
by  it  as  a  deed ;  but  it  being  a  duty,  the  law  implies  a  promise 
to  perform  it,  upon  which  promise,  in  case  of  failure,  assumpsit 

'  See  Barker  v.  Bradley,  42  N.  Y.  316 ;  Murray  v.  Smith,  1  Duer,  413 ; 
Bowen  v.  Kurtz,  37  Iowa,  239 ;  Taintor  v.  Hemmingway,  18  Hun  (25  N,  Y. 
Sup.  Ct.)  458. 

2  Conover  v.  Brown,  29  N.  J.  Eq.  510. 

'  Locke  V.  Homer,  131  Mass.  93,  102,  per  Gray,  j.  See,  also,  Alger  v. 
Scoville,  1  Gray,  301 ;  Huborn  v.  Park,  116  Mass.  541 ;  Groodwin  v.  Gilbert, 
9  Mass.  510;  Tike  v.  Brown,  7  Gush.  133.  In  the  case  last  cited  the  court 
said  :  "  It  was  insisted  that  this  promise,  if  it  existed  at  all,  was  a  promise 
to  pay  the  debt  of  another,  and  so  void  by  the  statute  of  frauds,  if  not  made 
in  writing  ;  also  tliat  it  concerned  real  estate,  and  so  was  void  under  another 
clause  of  the  same  statute.  Wo  think  neither  objection  tenable.  Although 
the  consideration  of  this  promise  was  a  conveyance  of  real  estate,  it  was  a 
consideration  past  and  executed,  and  the  promise  remained  a  simple  obli- 
gation to  pay  money.  As  to  the  other  objection,  that  it  was  a  jjromise  to 
pay  the  debt  of  another,  the  substance  of  the  contract  with  tlie  plaintiff 
was  on  a  consideration  moving  from  him,  to  pay  liis  debt,  for  his  benefit, 
and  to  exonerate  him,  and  was  no  less  a  direct  promise  to  the  plaintiff^ 
because  iu  the  performance  of  it,  it  would  satisfy  a  debt  due  to  another." 
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will  lie."  ^  "  Such  au  undertaking  is  a  contract  iu  writing,  and 
the  statute  of  limitations  does  not  begin  to  run  upon  such  a  con- 
tract until  the  execution  of  the  deed.  Nor  is  it  material  that 
this  contract  is  not  signed  by  the  grantee.  The  acceptance  of 
the  deed  makes  it  a  contract  in  writing  binding  upon  the  grantee, 
just  as  the  acceptance  by  a  lessee  of  a  lease  iu  writing  signed 
by  only  the  lessor  makes  it  a  written  contract  binding  upon  such 
lessee ;  and  suit  can  be  instituted  upon  it,  and  the  same  rights 
maintained,  as  thought  it  were  also  signed  by  the  grantee.'"^ 
A  executed  a  deed-poll  to  B,  and  he,  B,  subsequently  executed  a 
deed  to  C,  in  which  it  was  recited  that  the  property  was  the 
same  that  was  conveyed  by  A  to  B.  A  brought  au  action 
against  B  on  a  contract  contained  in  their  deed,  and  it  was  held 
that  the  deed  executed  by  B  to  C  was  admissible  to  prove  the 
acceptance  by  B  of  the  deed  from  A.' 

§  1075.  Mistake  in  deed.  —  If  the  scrivener  by  mistake  inserts 
a  clause  in  the  deed  binding  the  grantee  to  assume  a  mortgage, 
where  neither  of  the  parties  intended  to  place  this  liability  upon 
the  grantee,  and  did  not  know  of  the  insertion  of  this  clause, 
the  mortgagee  cannot  avail  himself  of  it.^ 


*  Pike  V.  Brown,  7  Cush.  133,  per  Shaw,  C.  J. ;  Gafifney  v.  Hicks,  181 
Mass.  12i ;  Furnis  v.  Durgin,  119  Mass.  500 ;  Braman  v.  Dowse,  12  Cush. 
227;  Locke  v.  Homer,  131  Mass.  93;  Crawford  v.  Edwards,  33  Mich.  854; 
Schmucker  v.  Sibert,  18  Kan.  104 ;  Trotter  v.  Hughes,  12  N.  Y.  74 ;  62  Am. 
Dec.  137  ;  Finley  v.  Simpson,  2  Zab.  (22  N.  J.  L.)  311 ;  Huyler  v.  Atwood, 
26  N.  J.  Eq.  504;  Fairchild  v.  Lynch,  40  N.  Y.  Sup.  Ct.  1;  Taylor  v. 
Whitmore,  35  Mich.  97 ;  Urquhart  v.  Brayton,  12  R.  I.  169 ;  Spaulding  v. 
Hallenbeck,  35  N.  Y.  204;  Bishop  v.  Douglass,  25  Wis.  696;  Dickason 
V.  Williams,  129  Mass.  182 ;  Wales  v.  Sherwoo'cl,  1  Abb.  N.  C.  101 ;  Klein 
V.  Isaacs,  8  Mo.  App.  568 ;  linger  v.  Smith,  44  Mich.  22  ;  Miller  v.  Thomp- 
son, 34  Mich.  10 ;  Carley  v.  Fox,  38  Mich.  388  ;  Higman  v.  Stewart,  38  Mich. 
523 ;  Patton  v.  Adkins,  42  Ark.  197. 

2  Schmucker  v.  Sibert,  18  Kan.  104,  111 ;  Ricard  v.  Sanderson,  44  N.  Y. 
179 ;  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  85. 

'  Locke  V.  Homer,  131  Mass.  93.  This  agreement  of  assumption  inures 
to  the  benefit  of  the  mortgagee:  Thompson  v.  Bertram,  14  Iowa,  476; 
Corbett  v.  Waterman,  11  Iowa,  86 ;  Lennig's  Estate,  52  Pa.  St.  135,  138 ; 
Hotf's  Appeal,  24  Pa.  St.  200;  Burr  v.  Beers,  24  N.  Y.  178;  80  Am. 
Dec.  327;  Blyer  v.  Monholland,  2  Sand.  Ch.  478;  Converse  v.  Cook,  8  Vt. 
174;  Halsey  v.  Reed,  9  Paige,  446;  King  v.  Whitely,  10  Paige,  465;  Curtis 
V.  Tyler,  9  Paige,  432. 

*  Stevens'  Institute  of  Technology  v.  Sheridan,  80  N.  J.  Eq.  23. 
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§  1076.  Acceptance  by  agent.  —  If  the  agent  has  power  to 
accept  the  deed  for  the  principal,  the  same  rule  as  to  assumption, 
of  course,  applies.  The  grantee  named  in  the  deed  is  bound  by 
an  acceptance  on  the  part  of  an  agent?  duly  constituted  with 
power  to  accept  the  deed  for  his  principal.^ 

§  1077.  Deed  without  grantee's  knowledge. — The  reason 
that  a  grantee  is  bound  by  accepting  the  deed  is,  that  he  cannot 
accept  the  benefit  without  at  the  same  time  accepting  the  burden. 
If  he  retains  the  deed  and  acquires  the  title,  he  takes  it  subject 
to  such  restrictions,  and  on  such  conditions  as  the  grantor  has 
seen  fit  to  impose.  But  if  the  deed  is  made  without  the  grantee's 
knowledge  or  consent,  he  naturally  cannot  be  held  bound  by  an 
obligation  which  the  grantor  desired  to  impose,  but  which  the 
grantee  never  agreed  to  assume.  In  such  a  case  the  grantee  is 
not  bound  by  a  clause  of  assumption,  when  he  repudiates  the 
deed  as  soon  as  he  learns  of  its  existence.'' 

§  1078.  Grantee's  implied  promise  to  indemnify  grantor. — 
Notwithstanding  that  the  grantee  has  not  made  any  agreement 
to  pay  a  mortgage  upon  the  property,  yet  if  the  mortgage 
forms  a  part  of  the  consideration  for  which  the  land  is 
purchased,  the  law  implies  a  promise,  from  the  nature  of 
the  transaction,  on  the  part  of  the  grantee  to  indemnify  the 
grantor.  "  It  may  be  laid  down  as  a  general  rule  that  a  pur- 
chaser who  buys,  subject  to  a  subsisting  mortgage,  and  the 
mortgage  debt  forms  a  part  of  the  price  or  consideration  which 
he  is  to  pay,  and  which  he  accordingly  assumes,  and  he  takes 
his  deed  subject  to  the  mortgage  and  enters  into  the  possession 
of  the  premises,  is,  in  equity,  bound  to  indemnify  his  grantor 
against  the  mortgage  debt,  although  he  enters  into  no  bond  or 
express  covenant  to  that  effect ;  and  if  he  should  leave  his 
grantor  to  pay  off  the  mortgage,  it  appears  to  me  that  he  would 
be  personally  liable  in  an  action  at  law  by  his  gz'antor  for  the 
money  so  paid.  It  is  true,  he  may  not  be  liable  personally  to 
the  mortgagee  without  something  passing  between  them.     If 

1  Fairchild  v.  Lynch,  42  N.  Y.  Sup.  Ct.  2G5. 

*  Stevens'  Institute  of  Technology  v.  Sheridan,  30  N.  J.  Eq.  23 ;  Cordts 
V.  Hargrave,  29  N.  J.  Eq.  446 ;  Culver  v.  Badger,  29  N.  J.  Eq.  74. 
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there  should  have  been  an  express  promise  to  the  mortgagee,  by 
the  purchaser,  to  pay  the  debt,  I  do  not  see  why  there  would 
not  be  a  sufficient  consideration  to  support  such  a  promise."  ^ 

§  1079.  Extent  of  grantee's  liability. — The  grantee's  liability 
in  the  case  mentioned  in  the  preceding  section  does  not  extend 
beyond  the  value  of  the  property.  He  may,  whenever  he  pleases, 
surrender  the  property  in  satisfaction  of  the  encumbrance.  "  If 
he  would  retain  and  enjoy  the  premises,  then  he  must  pay  off  the 
encumbrance,  and  unite  the  legal  title  with  his  equitable  interest. 
He  may  therefore  safely  be  said  to  be  liable  to  the  extent  of  the 
value  of  the  premises,  and  not  beyond  it.  He  takes  them,  it  is 
true,  cum  onere,  but  may  relinquish  them  cum  onereP"^ 

§  1080.  Release  of  covenant  against  encurabrances  by  grantee's 
subsequent  assumption. — A  deed  may  be  made  subject  to  a  mort- 
gage, and  may  contain  a  general  covenant  against  all  encumbrances 
except  the  specified  mortgage,  and  though  the  consideration 
expressed  in  the  deed  may  be  simply  the  value  of  the  equity 
of  redemption,  still  if  a  part  of  the  true  consideration  was  that 

1  The  Vice-chancellor  in  Dorr  v.  Peters,  3  Edw.  Ch.  132 ;  Klapworth  v. 
Dressier,  2  Beasl.  (13  N.  J.  Eq.)  62  ;  CorneU  v.  Prescott,  2  Barb.  16 ;  Steven- 
son V.  Black,  1  N.  J.  Eq.  (Sax.)  33S ;  Townsend  v.  Ward,  27  Conn.  610 ; 
Flagg  V.  Thurber,  14  Barb.  196;  Moore's  Appeal,  88  Pa.  St.  450  ;  Marsh  v. 
Pike,  1  Sand.  Ch.  210 ;  Thompson  v.  Thompson,  4  Ohio  St.  333 ;  Blyer  v. 
Monholland,  2  Sand.  Ch.  478 ;  Crowell  v.  Hospital  of  St.  Barnabas,  27 
N.  J.  Eq.  650 ;  Scott  v.  Featherston,  5  La.  An.  306  ;  Wood  v.  Smith,  51  Iowa, 
156;  Hartshorne  v.  Hartshorne,  2  N.  J.  Eq.  (1  Green)  349;  Schlatre  v. 
Greaud,  19  La.  An.  125  ;  Ferns  v.  Crawford,  2  Denio,  595. 

In  Thompson  \i.  Thompson,  4  Ohio  St.  333,  349,  Thurman,  C.  J.,  says: 
"It  seems  to  be  a  well-settled  principle  that  the  purchaser  of  an  encum- 
bered estate,  if  he  agree  to  take  it  subject  to  the  encumbrance,  and  an 
abatement  is  made  in  the  price  on  that  account,  is  bound  to  indemnify  his 
grantor  against  the  encumbrance,  whether  he  expressly  promise  to  do  so 
or  not,  a  promise  to  that  effect  being  implied  from  the  nature  of  the  trans- 
action. Tweddell  v.  Tweddell,  2  Brown  Ch.  154,  margin ;  Woods  v.  Hunt- 
ingford,  3  Ves.  Jr.  (Sumner's  ed.)  132,  margin  ;  Waring  v.  Ward,  7  Ves. 
Jr.  (Sumner's  ed.)  337,  margin  ;  Earl  of  Oxford  v.  Lady  Rodney,  14  Ves. 
Jr.  (Sumner's  ed.)  423,  margin." 

2  Tichenor  v.  Dodd,  3  Green  Ch.  (4  N.  J.  Eq.)  454,  446.  In  Crowell  v. 
Hospital  of  Saint  Barnabas,  27  N.  J.  Eq.  650,  655,  it  was  said :  "  If  the  pur- 
chaser buys  the  mere  equity  of  redemption,  he  is  liable  to  the  extent  of  the 
lands  purchased  and  no  farther,  and  he  will  be  discharged  on  releasing 
the  lands. "  And  see,  also.  Mount  v.  Van  Ness,  33  N.  J.  Eq.  262 ;  Cumber- 
land V.  Codrington,  3  Johns.  Ch.  229 ;  8  Am.  Dec.  492. 
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the  grantee  should  pay  the  mortgage  debt,  it  becomes  his  duty, 
as  between  him  and  his  grantor,  so  to  discharge  it.  A  ])ortion 
of  a  large  lot  of  laud  subject  to  a  mortgage  was  conveyed  l^y  the 
owner,  who  executed  a  deed  with  covenants  of  warranty  against 
the  mortgage.  The  grantee,  some  time  afterwards,  made  an 
offer  for  the  purchase  of  the  residue,  at  a  specified  price,  aud  in 
his  offer  agreed  to  assume  the  debt  secured  by  the  mortgage,  and 
to  pay  the  remainder  in  money.  On  the  acceptance  of  this  offer 
the  owner  executed  a  deed,  which  conveyed  the  land  subject  to 
the  mortgage,  and  named  an  amount  as  consideration  which  was 
simply  the  value  of  the  equity  of  redemption.  This  second  deed 
also  contained  a  covenant  against  encumbrances,  except  the  mort- 
gage we  allude  to.  Under  these  circumstances,  it  became  the 
duty  of  the  grautee  to  pay  the  mortgage  debt,  aud  the  grantor 
was  released  from  the  covenant  contained  in  his  first  deed  against 
the  mortgage.^ 

§  1081.  Wlien  grantee  is  a  married  woman. — By  the  statutes 
of  many,  if  not  of  most  of  the  States,  as  incidental  to  her  right  to 
acquire  property  and  hold  it  for  her  sole  and  separate  use,  a  mar- 
ried woman  may  buy  property  upon  credit,  and  enter  into  a  valid 
obligation  to  pay  the  purchase  price.  When,  therefore,  as  a  grantee 
in  a  deed,  she  assumes  and  agrees  to  pay  a  mortgage  upon  the 
property,  she  is  personally  liable  for  the  mortgage  debt.^  "  The 
law  in  giving  married  women  the  right  to  acquire  and  hold  land, 
did  not  intend  that  their  capacity  to  make  contracts  to  secure  the 
purchase  money  should  be  so  limited  and  restricted  that  they 
could  get  the  land  without  paying  for  it.  Whether  they  secure 
the  payment  of  the  purchase  money  by  bond  and  mortgage,  note, 

1  Drury  v.  Tremont  Improvement  Co.  13  Allen,  168.  When  tbe  deed  is 
made  subject  to  a  mortgage  and  the  amount  is  deducted  from  the  purchase 
price,  with  the  understanding  that  the  grantee  shall  pay  it,  the  mortgage 
should  be  made  an  exception  in  the  covenants,  else  it  may  be  said  that  the 
grantor  covenanted  against  the  encumbrance,  and  thereby  it  became  his 
duty  to  pay  it :  Estabrook  v.  Smith,  6  Gray,  572.  That  the  encumbrance 
•was  intended  to  be  excepted  from  the  operation  of  tlie  covenants  cannot 
be  shown  hy  oral  evidence,  because  such  evidence  would  vary  the  terms 
of  the  deed:  Spurr  v.  Andrew,  6  Allen,  420.  See  Harlow  z;.  Thomas,  15 
Pick.  m. 

»  Cashman  v.  Henry,  75  N.  Y.  103  ;  Huyler  v.  Atwood,  26  N.  J.  Eq.  504 ; 
S.  C.  28  N.  J.  Eq.  275  ;  Vrooman  v.  Turner,  8  Hun,  78  ;  S.  C.  69  N.  Y.  280 ; 
Ballin  v.  Dillaye,  37  N.  Y.  35.    But  see  Kitchell  v.  Mudgett,  37  Mich.  81. 
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or  contract  to  assume  the  payment  of  a  mortgage,  it  is  a  contract 
they  have  a  capacity  to  make,  and  must  be  enforced."^  But  if 
the  deed  is  made  to  a  married  woman  without  her  consent  and 
is  never  delivered  to  her,  she  is  not  bound  by  a  clause  in  the 
deed  in  which  it  is  recited  that  she  assumes  the  payment  of  a 
mortgage  upon  the  property  described  in  the  deed.^ 

§  1082.  Legislation  in  New  York. — In  New  York,  the  com- 
mon-law restrictions  placed  upon  the  power  of  a  married  woman 
to  purchase  property,  and  to  bind  herself  by  agreements,  have, 
by  statute,  been  very  greatly  if  not  entirely  removed.  The  Court 
of  Appeals  of  that  State,  in  a  somewhat  recent  case,  review  the 
legislation  upon  the  subject  of  the  capacity  of  a  married  woman 
to  bind  herself  by  contract,  and  particularly  with  reference  to 
her  power  to  assume  the  payment  of  a  mortgage,  by  accepting  a 
deed  in  which  she  is  named  as  grantee,  and  in  the  language  of 
Mr.  Justice  Andrews,  who  delivered  the  opinion  of  the  court, 
say:  "It  will  be  observed  that  these  statutes  confer  upon  a 
married  woman  the  broadest  and  most  comprehensive  powers 
over  her  separate  real  and  personal  property.  Her  power  of 
disposition  is  absolute  and  unqualified.  She  may  sell  or  give  it 
away.  She  may  enter  into  any  contract  in  respect  to  her  separate 
real  property  '  with  the  same  effect  and  in  all  respects  as  if  she 
were  unmarried/  and  this  court  has  held  that  as  incident  to  her 
separate  ownership,  she  is  liable  for  torts  committed  in  its  manage- 
ment, and  for  the  fraud  of  her  agent  in  dealing  with  third  persons 
in  respect  to  it.'  She  may  engage  in  business  and  incur  the 
most  dangerous  and  even  ruinous  liabilities  in  its  prosecution, 
and  they  will  be  enforced  against  her  to  the  same  extent  as  if 
she  was  unmarried.  She  is  no  longer  regarded  as  under  the 
tutilage  of  the  court,  but  the  new  legislation  assumes  that  she  is 

capable  of  managing  her  own  interests The  conclusion  is 

that  under  the  statutes  as  they  now  exist,  a  married  woman  as 
incident  to  her  right  to  acquire  real  and  personal  property  by 
purchase,  and  hold  it  to  her  sole  and  separate  use,  may  purchase 
property  upon  credit,  and  bind  herself  by  an  executory  contract  to 

>  Huyler  v.  Atwood,  26  N.  J.  Eq.  504,  506,  per  the  Vice-Chancellor. 

"  Culver  V.  Badger,  29  N.  J.  Eq.  74. 

»  Citing  Rowe  v.  Smith,  45  N.  Y.  230 ;  Baum  v.  MuUen,  47  N.  Y.  557. 
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pay  the  consideration  money,  and  that  her  bond,  note,  or  other 
engagement  given  and  entered  into  to  secure  the  payment  of  the 
purchase  price  of  property  acquired  and  held  for  her  separate  use, 
may  be  enforced  against  her  in  the  same  manner  and  to  the  same 
extent  as  if  she  was  afemme  sole,  and  that  her  liability  does  not 
depend  upon  the  proof  or  existence  of  special  circumstances,  but  is 
governed  by  the  ordinary  rules  which  determine  the  liability  of 
persons  sui  juris  upon  their  contracts."^ 

§  1083.  Agreement  for  assnmption  in  unnsnal  place  In  deed. — 
A  clause  binding  the  grantee  to  pay  a  mortgage  was  not  Avritten 
in  its  usual  place  in  the  deed,  at  the  end  of  the  description  of 
the  property,  but  was  contained  among  the  covenants,  a  part  of 
the  deed  where  such  a  clause  is  very  seldom  found.  The  grantee 
examined  the  deed  and  expressed  his  satisfaction  with  it,  but 
was  not  aware  that  it  contained  this  clause.  It  was  not  a  part 
of  the  agreement  for  the  purchase  of  the  property  that  the  grantee 
should  personally  assume  the  payment  of  the  mortgage.  At  the 
end  of  the  description  of  the  property  there  was  a  statement  that 
the  property  was  conveyed  subject  to  the  mortgage,  but  no  lan- 
guage importing  that  the  grantee  assumed  its  payment.  When 
he  subsequently  discovered  that  his  deed  contained  this  clause,  he 
went  to  the  agent  of  the  grantor  through  whom  he  had  purchased 
the  property  and  complained  of  it,  and  then  declared  to  him  that 
he  would  not  be  bound  by  it,  and  soon  afterwards  he  made  the 
same  declaration  to  the  grantor.  He  offered  to  surrender  the 
deed  on  a  return  of  the  consideration,  and  on  the  grantor  stating 
that  he  was  unable  to  make  the  return,  he  offered  to  surrender 
the  deed  for  a  small  sum,  which  offer  the  grantor  refused  to 
accept.  The  mortgagee  was  not  allowed  to  derive  any  advantage 
from  the  clause  of  assumption,^ 

§  1084.  Verbal  agreement  that  grantor  should  advance  money. 
— A  verbal  agreement  inconsistent  with  the  terms  of  the  deed 
cannot  be  enforced.  A  and  B  made  an  exchange  of  certain  real 
estate.     In  the  deed  from  A  to  B,  a  clause  was  inserted  that  the 

»  Cashman  v.  Henry,  75  N.  Y.  103.    See  Ballin  v.  Dillaye,  37  N.  Y.  35. 
But  see  Yale  v.  Dederer,  ]8  N.  Y.  265 ;  22  N.  Y.  450 ;  72  Am.  Dec.  503. 
»  Bull  V.  Titsworth,  29  N.  J.  Eq.  73. 
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deed  was  subject  to  a  mortgage  described  in  the  deed,  "which 
said  mortgage  the  said  party  of  the  second  part  hereby  agrees  to 
pay,"  B  paid  the  amount  of  the  mortgage  and  brought  an 
action  against  A  to  recover  the  amount  so  paid,  in  accordance 
with  the  contract  under  which  the  exchange  was  made,  by  which 
it  was  claimed  that  A,  the  grantor,  agreed  to  furnish  the  money 
to  pay  the  mortgage.  But  the  alleged  verbal  agreement  was  held 
to  be  inconsistent  with  the  terms  of  the  deed,  and  the  grantee  was 
not  allowed  to  recover  upon  it  against  the  grantor.^ 

§  1085.  Fraudulent  representations  of  grantor  as  to  title. — 
If  the  grantor  had  no  title  to  the  property,  and  the  grantee  was 
induced  to  take  a  deed  and  to  assume  the  payment  of  a  mortgage 
by  the  false  and  fraudulent  representations  of  the  grantor  as  to 
his  title,  these  matters  constitute  a  good  defense  in  an  action  by 
the  mortgagee  against  the  grantee,  to  recover  the  amount  of  the 
mortgage.^ 

§  1086.  Mistake  in  description. — If  the  premises  are  not  cor- 
rectly described  in  the  deed,  a  grantee,  who  has  accepted  a  deed 
by  which  he  assumes  the  payment  of  a  mortgage,  cannot  free 
himself  from  liability  on  the  ground  that  by  reason  of  the  mis- 
take he  acquired  no  legal  title,  where  by  virtue  of  his  deed  he 
obtained  possession  of  the  proper  property,  and  the  right  to 
have  the  error  rectified,  but  instead  of  taking  the  proper  course 
to  accomplish  this,  allowed  the  premises  to  be  fraudulently  con- 
veyed and  delivered  to  a  third  person,  for  the  purpose  of  cutting 
off  the  mortgage.^ 

§  1087.  Intermediate  grant  subject  to  first  mortgage. — In  the 
absence  of  any  stipulation  in  the  deed  that  the  grantee  shall 
assume  and  pay  a  mortgage,  a  statement  in  the  deed  from  an 
intermediate  holder  of  a  part  of  the  premises  covered  by  a  mort- 
gage, that  the  grant  is  subject  to  such  mortgage,  will  not  cause 
the  mortgage  to  be  a  specific  charge  upon  the  portion  conveyed 
by  such  deed,  so  as  to  affect  the  equities  existing  between  second 

1  Unger  v.  Smith,  44  Mich.  22. 

2  Benedict  v.  Hunt,  32  Iowa,  27. 

*  Crawford  v.  Edwards,  33  Mich.  354.  And  see  Comstock  v.  Smith,  26 
Mich.  306. 
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and  third  mortgagees  upon  other  portions  of  the  encumbered 
premises.' 

§  1088.  Collusion  of  grantee  with  mortgagee. — Where  the 
grantee  takes  the  laud  subject  to  a  mortgage,  but  does  not  enter 
into  a  personal  covenant  to  pay  the  encumbrance,  the  grantor 
thus  remaining  liable  for  a  deficiency  after  a  foreclosure  sale,  and 
where  the  grantee  by  collusion  with  the  mortgagee  purchases  at 
a  foreclosure  sale  the  land  for  a  sum  much  below  its  real  value, 
and  less  than  the  amount  of  the  mortgage,  the  sale  may,  on  the 
motion  of  the  grantor,  be  set  aside,  if  this  be  necessary  for  the 
protection  of  his  interests,  and  the  grantor  may  avail  himself 
of  the  legal  liability  for  the  deficiency  of  this  collusion  as  an 
equitable  defense.^ 

§  1089.  Personal  liability  of  grantor.  —  If  the  grantor  was  not 
personally  liable  to  pay  the  debt,  the  mortgagee,  it  is  held  in  some 
of  the  States,  cannot  take  advantage  of  an  assumption  to  pay  his 
mortgage  contained  in  a  deed  to  a  subsequent  grantee,  on  the 
ground  that  the  mortgagee's  right  to  relief  does  not  depend  upon 
any  original  equity  existing  in  himself,  but  upon  the  right  of 
the  mortgagor  against  his  grantee,  to  which  right  the  mort- 
gagee succeeds,  and  that  when  the  grantor  was  not  himself  liable, 
he  does  not  become  a  surety,  and  that  it  is  necessary  that  he 
should  be  a  surety  to  enable  the  mortgagee  to  avail  himself  of 
the  agreement  between  the  surety  and  principal.^     lu  cases  of 

1  Slater  v.  Breese,  36  Mich.  77.  "  The  language,"  said  the  court, "  neither 
expressed  nor  implied  any  assumption  by  the  grantees  of  the  paj'^ment  of 
the  mortgage  in  suit,  nor  any  intention  that  the  particular  interest  granted 
should  be  considered  as  charged  thereafter  with  the  whole  amount  of  the 
old  mortgage,  in  preference  to  the  other  property,  and  there  was  nothing 
in  the  situation  of  Spaulding  or  Mrs.  Smith  to  influence  them  to  desire 
anything  of  that  kind.  They  were  not  original  mortgagors,  but  intermedi- 
ate holders  of  a  iwrtion  of  the  mortgaged  premises,  and  were  never  liable 
except  in  respect  to  the  land.  The  only  reasonable  supposition  is,  that  the 
real  jjurposo  of  the  statement  in  the  deeds  was  to  except  the  named 
encumbrances  from  the  covenants." 

«  Cleveland  v.  Southard,  25  Wis.  479. 

8  Norwood  V.  De  Hart,  30  N.  J.  Eq.  •412 ;  liing  v.  Whitely,  10  Paige,  465 ; 
Crowell  V.  Hospital  of  St.  Barnabas,  27  N.  J.  Eq.  650 ;  Trotter  v.  Hughes, 
12  N.  Y.  74 ;  62  Am.  Dec.  137 ;  Mount  v.  Van  Ness,  33  N.  J.  Eq.  262 ; 
Crowell  V.  Currier,  27  N.  J.  Eq.  152.  See  Johnson  v.  Harder,  45  Iowa,  677 ; 
Anthony  v.  Herman,  14  Kan.  494;  Ream  v.  Jack,  44  Iowa,  325  ;  Rogers  v  ^ 
Herron,  92  111.  583 ;  Ross  v.  Kennison,  38  Iowa,  396. 
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this  kind  it  is  considered  that  the  grantee  does  not  become  per- 
sonally liable  through  the  grantor  to  the  holder  of  the  mortgage 
to  pay  the  debt  to  him.  It  results  as  a  general  rule,  therefore, 
that  a  prior  mortgagee  cannot  enforce  any  personal  liability  upon 
a  subsequent  mortgagee  where  the  agreement  to  assume  a  mort- 
gage is  Contained  in  a  mortgage.^  This  rule  is  not  changed  by 
the  fact  that  the  assumption  of  the  prior  mortgage  is  contained 
in  an  absolute  deed  intended  as  a  mortgage.^  In  several  of  the 
States  a  mortgagee  may  enforce  the  promise  of  a  grantee  to 
assume  the  payment  of  a  mortgage  as  if  it  had  been  made  to 
him  directly.^  But  notwithstanding  this  rule,  it  is  necessary 
that  the  grantee  be  personally  liable  upon  the  mortgage,  which 
the  grantee  has  assumed,  to  enable  the  holder  of  the  mortgage  to 
enforce  the  liability  of  the  grantee  upon  his  covenant.'* 

§  1090.  In  Pennsylvania,  it  is  held  that  although  the  grantor 
may  not  be  personally  liable,  yet  if  the  grantee  assume  the  pay- 
ment of  a  mortgage,  the  mortgagee  may  enforce  this  liability 
against  him.  A  conveyed  land  to  B,  "  under  and  subject "  to 
the  payment  of  a  mortgage  to  C.  The  deed  under  which  A 
held  contained  no  clause  that  it  was  "  under  and  subject"  to  a 
mortgage.  C  brought  an  action  against  B  to  recover  the  amount 
of  the  mortgage,  and  offered  to  prove  that  B,  when  he  accepted 
the  deed  from  A,  made  an  express  agreement  that  he  would 
assume  the  payment  of  the  mortgage,  and  that  the  mortgage 
formed  part  of  the  consideration.     The  lower  court  held  that 

»  Garnsey  v.  Rogers,  47  N.  Y.  233. 

2  Garnsey  v.  Rogers,  47  N.  Y.  233 ;  Gafifney  v.  Hicks,  131  Mass.  124  ; 
Arnaud  v.  Grigg,  29  N.  J.  Eq.  482.  But  see  Ricard  v.  Sanderson,  41  N.  Y. 
179. 

3  Thorp  V.  Keokuk  Coal  Co.  48  N.  Y.  253 ;  Lawrence  v.  Fox,  20  N.  Y. 
268 ;  Campbell  v.  Smith,  8  Hun,  6.  The  doctrine  that  when  a  person  makes 
a  promise  for  the  benefit  of  a  third  person,  though  at  one  time  questioned, 
now  generally  prevails  :  Lamb  v.  Tucker,  42  Iowa,  118  ;  Bassett  v.  Hughes, 
43  Wis.  319 ;  Miller  v.  Winehell,  70  N.  Y.  437  ;  Burr  v.  Beers,  24  N,  Y.  178 ; 
80  Am.  Dec.  327.  See,  also,  Ross  v.  Kennisou,  38  Iowa,  396 ;  Moses  v.  Dallas 
Dist.  Ct.  12  Iowa,  139 ;  Hand  v.  Kennedy,  83  N.  Y.  149  ;  Corbett  v.  Water- 
man, 11  Iowa,  86 ;  Fitzgerald  v.  Barker,  70  Mo.  685 ;  Heim  v.  Vogel,  69  Mo. 
529;  Center  v.  McQuesten,  18  Kan.  480  ;  McDowell  v.  Laev,  35  Wis.  171; 
Scott  V.  Gill,  19  Iowa,  187. 

*  Vrooman  v.  Turner,  69  N.  Y.  280.  See  Real  Estate  Trust  Co.  ■;;.  Balch, 
45  N.  Y.  Sup.  Ct.  528. 
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because  the  grantor  was  uuder  uo  obligation  to  pay  the  mort- 
gage, his  grantee  was  not  liable  upon  his  promise.  But  the 
Supreme  Court  said :  "  This  was  clearly  error.  The  consider- 
ation was  the  price  of  the  land.  It  was  nothing  to  Cochran's 
vendees  what  the  former  did  with  the  purchase  money.  He 
saw  pi'oper  to  apply  a  portion  of  it  to  the  payment  of  the  mort- 
gages which  bound  the  land  conveyed,  although  they  imposed 
no  personal  liability  upon  him.  A  vendor  may  direct  how  the 
purchase  money  shall  be  paid.  He  may  reserve  it  to  himself, 
donate  it  to  a  public  charity,  or  may  make  such  other  disposi- 
tion of  it  as  may  best  meet  his  views,  and  if  his  vendee  agrees 
to  pay  it  according  to  such  directions,  he  cannot  set  up  as  a 
defense  that  his  vendor  was  under  no  duty  to  apply  it  in  such 
manner."  ^ 

§  1091.  Enforcing  grantee's  promise  before  payment  by  grantor. 
—  When  the  grantee  has  assumed  the  payment  of  a  mortgage,  the 
grantor  may  maintain  an  action  on  this  promise  without  first  hav- 
ing paid  the  debt  which  the  grantee  assumed  and  agreed  to  pay.* 
Mr.  Justice  Day  says  that  the  following  doctrines  will  be  found 
to  underlie  the  authorities :    "  That  if  a  condition  or  promise  be 

^  Merriman  v.  Moore,  90  Pa.  St.  78,  per  Paxson,  J.  For  cases  that,  as  a 
general  principle,  a  promise  by  one  to  pay  the  debt  of  another  cannot  be 
directly  enforced  by  the  creditor,  see  Mcllen  v.  Whipple,  1  Gray,  317; 
Prentice  v.  Brimhall,  123  Mass.  291 ;  Second  Xat.  Bank  v.  Grand  Lodge,  9S 
U.S.  123;  Gautzert  v.  Hoge,  73  111.  30;  Crowell  v.  Currier,  27  N.  J.  Eq. 
152 ;  Crowell  v.  Hospital  of  St.  Barnabas,  27  N.  J.  Eq.  650 ;  Exchange  Bank 
V.  Rice,  107  Mass.  37;  Coffin  v.  Adams,  131  Mass.  133;  Locke  v.  Homer, 
131  Mass.  93 ;  Pettee  v.  Peppard,  120  Mass.  522 ;  Brewer  v.  Dyer,  7  Cush. 
337 ;  Bohanan  v.  Pope,  42  Me.  93 ;  Motley  v.  Manuf.  Ins.  Co.  29  Me.  337 ; 
Klapworth  v.  Dressier,  13  N.  J.  Eq.  62;  Stuart  v.  Worden,  42  Mich.  154; 
Booth  V.  Conn.  Mut.  Life  Ins.  Co.  43  Mich.  299;  Unger  v.  Smith,  44  Mich. 
22 ;  Higmau  v.  Stewart,  38  Mich.  513  :  Hicks  v.  McGarry,  38  Mich.  667.  For 
cases  contra,  see  Merriman  v.  Moore,  90  Pa.  St.  78 ;  Urquhart  v.  Brayton, 
12  R.  I.  169.  And  see,  also.  Justice  v.  Tallman,  86  Pa.  St.  147;  Hoflf's 
Appeal,  24  Pa.  St.  200 ;  Townsend  v.  Long,  77  Pa.  St.  143. 

2  Locke  V.  Homer,  131  Mass.  93  ;  Brewer  v.  Worthington,  10  Allen,  329; 
Furnas  v.  Durgin,  119  Mass.  500 ;  Foster  v.  Atwater,  42  Conn.  244 ;  Wilson 
V.  Stilwell,  9  Ohio  St.  407;  75  Am.  Dec.  477;  Valentine  v.  Wheeler,  122 
Mass.  566 ;  Stout  v.  Folger,  34  Iowa,  71  ;  Gregory  v.  Hartley,  6  Neb.  356 ; 
Snyder  v.  Summers,  1  Lea  (Tenn.)  534 ;  Gaffney  v.  Hicks,  124  Mass.  301 ; 
Fiske  V.  Tolman,  124  Mass.  254 ;  Cilley  v.  Fenton,  130  Mass.  323.  And  see 
Braman  v.  Dowse,  12  Cush.  227 ;  Belloni  v.  Freeborn,  63  N.  Y.  683  ;  Lathrop 
V.  Atwood,  21  Conn.  117. 
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only  to  indemnify  and  save  harmless  a  party  from  some  con- 
sequence, no  action  can  be  maintained  until  actual  damage  has 
been  sustained  by  the  plaintiff.  But  if  the  covenant  or  promise 
be  to  perform  some  act  for  the  plaintiff's  benefit,  as  well  as  to 
indemnify  and  save  him  harmless  from  the  consequences  of  non- 
performance, the  neglect  to  perform  that  act  is  a  breach  of  con- 
tract, and  will  give  an  immediate  right  of  action."^  In  a  case 
in  INIaine,  A  mortgaged  a  tract  of  land  to  B,  and  subsequently 
conveyed  the  same  laud  to  C  by  a  deed  of  warranty,  thus 
acknowledging  that  the  consideration  was  paid.  A  received  C's 
note  and  mortgage  for  part  of  the  consideration,  and  left  the 
balance  in  the  hands  of  C,  who  promised  to  pay  the  same  to  B, 
and  take  up  A's  note  and  mortgage.  C,  however,  neglected  to 
do  this,  and  the  note  and  mortgage  to  B  remained  unpaid.  The 
court  declared,  however,  that  as  the  note  and  mortgage  had  not 
been  taken  up,  A  could  not  recover  the  money  placed  in  the 
hands  of  C,  but  only  nominal  damages,^ 

§  1092.  Discharge  of  mortgage  by  grantor.  — Where  a  grantee 
of  land  subject  to  a  mortgage  takes  a  bond  from  the  grantor  that 
the  latter  will  keep  the  former  harmless  from  a  second  mortgage, 
and  will  cause  it  to  be  assigned  to  him  within  six  months,  the 
grantee  is  entitled  upon  a  failure  to  receive  such  assignment 
within  six  months  to  maintain  an  action,  even  after  the  fore- 
closure of  the  first  mortgage,  and  in  case  the  property  is  not 
worth  more  than  the  aggregate  of  the  two  mortgages,  to  recover 
the  difference  between  the  value  of  the  land  and  the  amount  due 
on  the  first  mortgage.^  Where  the  grantor  has  executed  a  war- 
ranty deed,  and  has  covenanted  to  pay  off  a  mortgage  upon  the 
land  conveyed,  he  cannot  by  allowing  the  mortgage  to  be  fore- 
closed and  redeeming  the  land,  take  the  title  to  himself.  A 
conveyed  to  B  a  portion  of  a  lot  on  which  there  was  a  mortgage, 
and  then  permitted  the  mortgage  to  be  foreclosed  upon  the 
whole  lot,  and  entered  into  a  collusive  arrangement  with  C  for 
the  purpose  of  defrauding  B.  The  lot  was  bid  in  by  C,  and  he 
refused  to  release  to  B,  except  upon  compliance  with  certain 

»  In  Stout  V.  Folger,  34  Iowa,  71,  74. 
*  Burbank  v.  Gould,  15  Me.  118. 

'  Coombs  V.  Jenkins,  16  Gray,  153.    See  Wilcox  v.  Musche,  39  Mich.  101. 
II.  Deeds.  — 26. 
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terms.  The  court  held  that  C  should  be  treated  as  holding  the 
portion  purchased  by  B,  as  trustee  for  B's  benefit,  and  so  far 
as  B  was  concerned,  as  A's  mortgagee.^  A  grantee  under  a  deed 
with  covenants  of  seisin  and  warranty  executed  a  mortgage  for 
the  purchase  money  to  his  grantor  by  a  deed  containing  the 
same  covenants.  The  grantee  was  evicted  by  force  of  a  para- 
mount title.  He  was  allowed  to  maintain  an  action  against  his 
grantor  on  the  latter's  covenant  of  seisin,  and  it  was  held  that 
the  covenants  of  the  mortgagor  did  not  operate  as  a  rebutter.^ 

§  1093.  Release  of  covenant  by  grantor. — Two  opposite  views 
prevail  as  to  the  power  of  the  grantor  to  deprive  a  mortgagee  of 
the  stipulation  made  by  a  grantee  to  assume  a  mortgage.  Where 
the  covenant  is  considered  one  of  indemnity  only,  of  which  the 
mortgagee  may  take  advantage  by  a  species  of  equitable  subro- 
gation, the  parties  to  the  covenant  may  at  any  time  before  a  bill 
for  foreclosure  is  filed,  discharge  the  liability  by  a  reconveyance, 
and  as  there  is  then  no  longer  any  contract  of  indemnity,  there 
can  be  no  right  to  which  the  mortgagee  can  be  subrogated.^ 
And  this  may  be  done  under  this  view  by  a  simple  release.^ 
But  on  the  other  hand,  in  other  courts,  the  promise  is  regarded 
as  irrevocable,  and  it  is  held  that  where  the  deed  to  the  grantee 
is  absolute,  he  incurs  an  absolute  obligation  for  its  j^ayment  by 
assuming  it,  and  that  without  the  consent  of  the  mortgagee,  the 
grantor  cannot  release  this  obligation.® 

§  1094.  Rights  of  grantor. — If  the  grantor  is  compelled  to 
pay  the  amount  of  a  mortgage  which  the  grantee  has  assumed 
and  agreed  to  pay,  he  may  recover  the  amount  so  paid  from  the 
grantee.®     The  grantor  may  have  the  mortgage  assigned  to  him- 

1  Huxley  v.  Rice,  40  Mich.  73.    See  Colby  v.  Cato,  47  Ala.  247. 

*  Sumner  v.  Barnard,  12  Met.  459. 

»  Youngs  V.  Trustees  of  Public  Schools,  31  N.  J.  Eq.  290 ;  Crowell  v. 
Hospital  of  St.  Barnabas,  27  N.  J.  Eq.  650 ;  Laing  v.  Byrne,  34  N.  J.  Eq.  52. 

*  Youngs  V.  Trustees  of  Public  Schools,  31  N.  J.  Eq.  290 ;  Trustees  for 
Support  of  Public  Schools  v.  Anderson,  30  N.  J.  Eq.  366. 

5  Douglass  V.  Wells,  18  Hun,  88 ;  CampbeU  v.  Smith,  71  N.  Y.  26 ;  Hart- 
ley V.  Harrison,  24  N.  Y.  170 ;  Kelly  v,  Roberts,  40  N.  Y.  432 ;  Bassett  v. 
Hughes,  43  Wis.  319 ;  Whiting  v.  Gearty,  14  Hun,  498 ;  Flagg  v.  Munger,  9 
N.  Y.  483.  See,  also,  Judson  v.  Dada,  79  N.  Y.  373 ;  Durham  v.  Bischof,  47 
Ind.  211. 

8  Wood  V.  Smith,  51  Iowa,  156 ;  Lappen  v.  Gill,  129  Mass.  349. 
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self  and  foreclose  it,  and  sue  for  the  deficiency  as  well  as  sue  on 
the  agreement.^  A  mortgagor  who  in  a  case  of  this  kind  is 
forced  to  pay  the  mortgage,  is  subrogated  to  the  benefit  of  the 
security,  and  becomes  an  equitable  assignee  of  it.^  The  grantor 
is  entitled  to  recover  as  damages  the  amount  of  the  mortgage, 
and  the  interest  due  thereon,^  or  the  amount  which  he  has  paid 
where  he  has  discharged  it  before  commencing  his  action.^ 

§  1095.  Deed  to  tenants  in  common.  —  If  the  grantees  assum- 
ing the  payment  of  a  mortgage  are  tenants  in  common,  they  are 
jointly  liable  for  a  breach  of  the  agreement.  Thus,  three 
grantees  were  held  to  be  jointly  liable  under  a  deed  which  con- 
veyed land  to  them,  one  half  to  one  and  the  other  half  to  the 
other  two,  the  habendum  being  in  the  same  form,  and  the  deed 
stating  that  the  land  was  subject  to  the  mortgage,  which  "the 
said  grantees  are  to  assume  and  pay."  ^  A  and  B  were  each  the 
owners  of  an  undivided  one  half  of  a  tract  of  land.  A  mort- 
gaged his  interest  in  the  land  to  C,  and  subsequently  with  his 
co-tenant  B,  conveyed  the  land  to  D  and  E,  D  receiving  two 
thirds  and  E  one  third,  by  two  separate  deeds,  in  each  of  which 
the  grantee  agreed  to  assume  and  pay  the  mortgage.  After  the 
mortgage  became  due,  A  commenced  suit  against  D  and  E  for 
foreclosure,  and  it  was  held  that  it  was  not  necessary  for  him  to 
first  pay  off  the  mortgage  before  bringing  his  suit,  and  that  the 
assumption  of  the  mortgage  by  D  and  E  did  not  extend  it  over 
the  whole  tract  of  land,  nor  was  it  equivalent  to  an  understand- 
ing that  it  should  be  a  part  of  the  purchase  money  so  as  to 
entitle  the  grantors  to  claim  a  vendor's  lien  on  the  whole  tract.* 


^  Braman  v.  Dowse,  12  Cush.  227;  Furnas  v.  Durgin,  119  Mass.  500; 
Strohauer  v.  Voltz,  42  Mich,  444 ;  Crowell  v.  Hospital  of  St.  Barnabas,  27 
N.  J.  Eq.  650  ;  Jewett  v.  Draper,  6  Allen,  434 ;  Bolles  v.  Beach,  22  N.  J.  L. 
680;  53  Am.  Dec.  263;  Mills  v.  Watson,  1  Sweeny,  374. 

*  Ayers  v.  Dixon,  78  N.  Y.  318 ;  Kinnear  v.  Lowell,  34  Me.  299 ;  Risk  v. 
Hoffman,  69  Ind.  137 ;  Baker  v.  Terrell,  8  Minn.  195.  See,  also,  Rubens  v. 
Prindle,  44  Barb.  336 ;  Marsh  v.  Pike,  1  Sand.  Ch.  210 ;  Cornell  v.  Prescott, 
2  Barb.  16  ;  Marshall  v.  Davies,  78  N.  Y.  414. 

3  Locke  V.  Homer,  131  Mass.  93.    See  Cilley  v.  Fenton,  180  Mass.  123. 

*  Toun  V.  Wood,  37  111.  512.  See  Hall  v.  Way,  47  Conn.  467 ;  Elmer  v. 
Welch,  47  Conn.  46. 

5  Fenton  v.  Lord,  128  Mass.  466. 

«  Abell  V.  Coons,  7  Cat.  105 ;  68  Am.  Dec.  229. 
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§  1096.  Notice  of  rights  of  mortgagee  from  assumption  clause 
In  deed.  —  A  statement  contained  in  a  deed  which  is  (hily 
recorded,  that  the  deed  is  made  subject  to  a  mortgage  held  by  a 
third  person,  is,  it  seems,  constructive  notice  to  all  persons  claim- 
ing under  such  deed  of  tlie  rights  of  the  liolder  of  the  mortgage 
referred  to.-^ 

§  1097.  Grantee's  right  to  deduct  mortgages. — A  grantee 
who  lias  received  a  deed,  and  has  executed  a  mortgage  upon  the 
same  property  to  secure  the  payment  of  tlie  purchase  money, 
may  pay  off  encumbrances  upon  the  land,  the  existence  of  which 
he  knew  at  the  time  he  made  the  contract,  and  may  deduct  the 
amount  so  paid  from  the  amount  due  upon  the  mortgage  made 
by  him.^ 

§  1098.  Grantee's  purchase  of  outstanding  title. — If  subse- 
quently to  the  execution  of  the  mortgage,  the  grantee  from  the 
mortgagor  purchases  a  paramount  title  outstanding  in  a  third 
person,  the  mortgagee  cannot  claim  the  benefit  of  this  purchase, 
nor  will  it  operate  as  a  confirmation  of  his  title.^ 

§  1099.  Deed  subject  to  two  mortgages.  — When  there  are 
two  mortgages  upon  the  property,  and  the  grantee  at  the  time 
of  the  purchase  agrees  with  the  mortgagor  to  pay  the  mortgages, 
and  retains  a  part  of  the  consideration  money  for  that  purpose, 
and  enters  into  possession,  he  is  not  permitted,  by  taking  a  con- 
veyance from  the  first  mortgagee,  to  set  it  up  against  the  second 
mortgagee,  notwithstanding  the  mortgagor  deceived  him  as  to 
the  amount  due.^ 

»  Campbell  v.  Vedder,  1  Abb.  N.  Y.  App.  295 ;  Crofut  v.  Wood,  3  Hun, 
571. 

>  Wolbert  v.  Lucas,  10  Pa.  St.  73 ;  19  Am.  Dec.  578. 
»  Knox  V.  Easton,  33  Ala.  345. 
*  Converse  v.  Cook.  8  Vt.  164. 
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DEED   WHEN  A  MORTGAGE. 

g  1100.  In  general. 

I  1101.  Rule  at  law. 

§  1102.  Requirement  as  to  time  of  execution. 

§  1103.  Deed  and  defeasance  may  be  sliown  by  parol  evidence  to  be  parts 

of  same  transaction, 

g  1104.  Condition  in  deed  construed  as  lien, 

g  1105.  Cancellation  of  defeasance. 

§  1106.  Transfer  of  absolute  title. 

§  1107.  Waiver  of  right  of  redemption, 

g  1108.  Confidential  relations. 

§  1109.  Notice  given  by  recording, 

g  1110.  Conditional  sale  or  mortgage. 

g  1111,  Purchase-money  mortgage  by  married  woman, 

g  1112.  Absolute  deed  as  considered  in  equity  when  executed  as  security 

for  money, 

g  1113.  Deed  to  administrator. 

g  1114.  Third  person  disputing  character  of  instrument, 

g  1115.  Whenever  debt  exists,  transaction  is  a  mortgage, 

g  1116.  Voluntary  deed  and  agreement  for  mortgage, 

g  1117.  Absolute  deed  made  upon  application  for  loan, 

g  1118.  Presumption  of  loan, 

g  1119.  Sale  may  have  been  made, 

g  1120.  Delivery  of  deed  in  payment  of  debt. 

g  1121.  Purchase  of  mortgaged  premises  by  mortgagee, 

g  1122.  Liability  for  taxes. 

g  1123.  Comments, 

g  1124.  Third  person  as  purchaser, 

g  1125.  Agreement  to  reconvey  showing  absoluto-sale. 

g  1126.  Agreement  that  grantee  may  sell, 

g  1127.  Surplus  after  sale, 

g  1128.  Agreement  that  grantee  may  buy, 

g  1129.  Where  no  note  is  given, 

g  1130.  Quit-claim  deed, 

g  1131.  Continued  possession  of  grantor, 

g  1132.  Payment  of  interest, 

g  1133.  Inadequacy  of  price. 

g  1134.  Character  of  transaction  fixed  in  beginning, 

g  1135.  Sale  and  re-sale, 

g  1136.  Parol  evidence, 

g  1137.  Declarations  of  party  as  evidence, 

g  1138.  Effect  of  delay  in  seeking  relief. 

g  1139.  Judgment  creditor  may  show  that  debtor's  deed  is  a  mortgage. 
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§  1140.  Sheriflf's  deed. 

§  1141.  Absolute  owner  as  to  third  parties. 

§  1142.  Notice  in  bankruptcy  proceedings. 

§  1143.  Payment  of  debt. 

§  1144.  Parol  evidence  to  show  a  mortgage  a  conditional  sale. 

§  1145.  Proof  of  other  conditions. 

g  1146.  Time  for  redemption. 

g  1147.  Presumption  in  doubtful  cases. 

§  1100.  In  general  —  Au  absolute  deed  in  form  may  not  in 
reality  be  such,  because  there  exists  either  a  written  agreement 
for  a  reconveyance,  or  a  jDarol  understanding  that  it  was  made 
solely  as  security  for  a  debt.  The  law  will  declare  the  trans- 
action as  it  really  is.  But  equity  will  consider  an  absolute  deed 
a  mortgage,  when  at  law  it  would  not  be  so  treated.  Hence 
there  will  be  found  a  difference  between  the  rules  of  law  and 
equity  as  to  the  character  of  the  instrument. 

§  1101.  Rnle  at  law. — At  law,  to  constitute  a  mortgage  the 
grantor  himself  and  not  a  third  person  must  be  entitled  to  the 
benefit  of  a  defeasance.^  But  this  is  not  the  rule  in  equity,  and 
the  defeasance  may  be  in  favor  of  some  person  other  than  the 
grantor,  and  the  transaction  will  be  a  mortgage.^  It  is  not 
necessary  that  there  be  au  ex^^ress  provision  avoiding  the  deed 
upon  the  performance  of  the  condition.  If  the  instrument  itself 
supplies  the  evidence  that  it  was  intended  to  secure  the  payment 
of  a  debt  or  the  performance  of  an  obligation,  it  is  a  mortgage.' 

»  Treat  u.  Strickland,  23  Me.  234;  Stephenson  v.  Thompson,  13  111.  186; 
Bickford  v.  Daniels,  2  N.  H.  71 ;  Payne  v.  Patterson,  77  Pa.  St.  134 ;  Warren 
V.  Lovis,  53  Me.  463 ;  Shaw  v.  Erskine,  43  Me.  371 ;  Penn.  Life  Ins.  Co.  v. 
Austin,  42  Pa.  St.  257  ;  Marvin  v.  Titsworth,  10  Wis.  320 ;  Carr  v.  Rising,  62 
m.  14  ;  Magnusson  v.  Johnson,  73  111.  156  ;  Micou  v.  Ashurst,  55  Ala.  607 ; 
Hill  V.  Grant,  46  N.  Y.  496 ;  Flagg  v.  Mann,  14  Pick.  467,  479 ;  Low  v.  Henry, 
9  Cal.  538. 

2  Reigard  v.  McNeil,  38  lU.  400;  Stinchfield  v.  Milliken,  71  Me.  567; 
Sahler  v.  Signer,  37  Barb.  329 ;  S.  C.  44  Barb.  606 ;  Umfreville  v.  Keeler,  1 
Thomp.  &  C.  486;  Weed  v.  Stevenson,  Clarke  Ch.  166;  Barton  v.  May,  3 
Sand.  Ch.  450  ;  Spicer  v.  Hunter,  14  Abb.  Pr.  4  ;  McBurney  u.  Wellman,  42 
Barb.  390 ;  Ryan  v.  Dox,  34  N.  Y.  307.  See,  also,  Robinson  v.  Robinson^ 
9  Gray,  447 :  Chase  v.  Peck,  21  N.  Y.  581. 

3  Lanfair  v.  Lanfair,  18  Pick.  299;  Steel  v.  Steel,  4  Allen,  417  ;  Adams  v. 
Stevens,  49  Me.  362 ;  Oldham  v.  Halley,  2  Marsh.  J.  J.  113  ;  Taylor  v.  Weld, 
5  Mass.  109;  Scott  v.  McFarland,  13  Mass.  309;  Austin  v.  Downer,  25  Vt. 
558.  See,  also,  Ferguson  v.  Miller,  4  Cal.  97 ;  Whitcomb  v.  Sutherland,  18 
m.  578 ;  Goddard  v.  Coe,  55  Me.  385  ;  Nugent  v.  Riley,  1  Met.  117 ;  35  Am. 
Dec.  355 ;  Kent  v.  Allbrittain,  5  Miss.  (4  How.)  317 ;  Perkins  v.  Dibble,  10 
Ohio,  433 ;  Whitney  v.  French,  25  Vt.  663. 
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When  at  the  time  of  the  execution  of  an  absolute  conveyance,  a 
separate  defeasance  or  agreement  to  reconvey  is  also  executed, 
the  transaction  at  law  will  constitute  a  mortgage.^  Where  the 
deed  and  defeasance  have  been  executed  and  delivered  at  the 
same  time  and  form  parts  of  one  transaction,  the  courts  have 
universally  considered  them  as  constituting  a  legal  mortgage. 
Thus  in  legal  effect,  a  lease  in  which  the  lessor  acknowledges  the 
receipt  in  advance  of  the  stipulated  rent  of  the  leased  premises, 
during  the  term  and  in  which  the  lessee  agrees  to  reconvey  upon 
the  payment  of  the  sum  advanced  as  rent  and  interest  thereon,  is 
a  mortgage.^     The  law  presumes  a  legal  mortgage  from  the  fact 


*  Shaw  V.  Erskine,  43  Me.  371 ;  Warren  v.  Lovis,  53  Me.  463  ;  Clement  v. 
Bennett,  70  Me.  207  ;  Mills  v.  Darling,  43  Me.  565  ;  Umbenhower  v.  Miller, 
101  Pa.  St.  71  ;  Blaney  v.  Bearce,  2  Me.  132 ;  Decker  v.  Leonard,  6  Lans,  264 ; 
Bayley  v.  Bailey,  5  Gray,  505  ;  Nicolls  v.  McDonald,  101  Pa.  St.  514  ;  Murphy 
V.  Calley,  1  Allen,  107  ;  Judd  v.  Flint,  4  Gray,  557  ;  Lane  v.  Shears,  1  Wend. 
433  ;  Clark  V.  Henry,  2  Cowen,  324 ;  Peterson  v.  Clark,  15  Johns.  205  ;  Henry 
V.  Davis,  7  Johns.  Ch.  40 ;  Hall  v.  Van  Cleve,  11  N.  Y.  Leg.  Obs.  281 ; 
Brown  v.  Dean,  3  Wend.  208  ;  Weed  v.  Stevenson,  Clarke  Ch.  166 ;  Lanahan 
V.  Sears,  102  U.  S.  318 ;  Dow  v.  Chamberlin,  5  McLean,  281 ;  Baxter  v. 
Dear,  24  Tex.  17 :  71  Am.  Dec.  89 ;  Hammonds  v.  Hopkins,  3  Yerg.  525 ; 
Caruthers  v.  Hunt,  18  Iowa,  576 ;  Enos  v.  Sutherland,  11  Mich.  538  ;  Free- 
man V.  Baldwin,  13  Ala.  246;  Sims  v.  Gaines,  64  Ala.  392;  Marshall  v. 
Stewart,  17  Olaio,  356 ;  Reynolds  v.  Scott,  Brayt.  75 ;  Clark  v.  Lyon,  46  Ga. 
202;  Walker  v.  Tiffin  Mining  Co.  2  Colo.  89;  Friedley  v.  Hamilton,  17 
Serg.  &  R.  70  ;  17  Am.  Dec.  638  ;  Manufacturers'  &  Mechanics'  Bk.  v.  Bk.  of 
Pa.  7  Watts  &  S.  335 ;  Guthrie  v.  Kahle,  46  Pa.  St.  331 ;  Jaques  v.  Weeks, 
7  Watts,  261 ;  Johnston  v.  Gray,  16  Serg.  &  R.  361 :  16  Am.  Dec.  577 ; 
Houser  v.  Lamont,  55  Pa.  St.  311 ;  Kerr  v.  Gilmore,  6  Watts,  405 ;  Colwell 
V.  Woods,  3  Watts,  188 ;  27  Am.  Dec.  345  ;  Stoever  v.  Stoever,  9  Serg.  &  R. 
434 ;  Plato  v.  Roe,  14  Wis.  453 ;  Second  Ward  Bank  v.  ITpmann,  12  Wis. 
499 ;  Knowlton  v.  Walker,  13  Wis.  264 ;  Brinkman  v.  Jones,  44  Wis.  498 ; 
Sharkey  v.  Sharkey,  47  Mo.  543  ;  Copeland  v.  Yoakum,  38  Mo.  349 ;  Presch- 
baker  v.  Feaman,  32  111.  475;  Ewart  v.  Walling,  42  111.  453;  Crassen  d. 
Swoveland,  22  Ind.  427 ;  Harbison  v.  Lemon,  3  Blackf .  51 :  Watkins  v. 
Gregory,  6  Blackf.  113 ;  Mason  v.  Hearne,  1  Busb.  Eq.  88 ;  Robinson 
V.  Willoughby,  65  N.  C.  520;  Ogden  v.  Grant,  6  Dana,  473;  Edrington  v. 
Harper,  3  Marsh.  J.  J.  353 ;  20  Am.  Dec.  145 ;  Honors  v.  Hutchings,  8 
Bush,  687 ;  Archambau  v.  Green,  21  Minn.  520 ;  Benton  v.  Nicoll,  24  Minn. 
221;  Hill  V.  Edwards,  11  Minn.  22.  See  Sims  v.  Gaines,  64  Ala.  392; 
Barthell  v.  Sj^erson,  54  Iowa,  160 ;  Brush  v.  Peterson,  54  Iowa,  243 ;  Lewis 
V.  Small,  71  Me.  552. 

2  Nugent  V.  Riley,  1  Met.  117;  35  Am.  Dec,  355.  See,  also,  Scott  v. 
McFarland,  13  Mass.  308;  Lanfair  v.  Lanfair,  18  Pick.  299;  Erskine  v. 
Townsend,  2  Mass.  493 ;  3  Am.  Dec.  71 ;  Taylor  v.  Weld,  5  Mass.  109 ; 
Newhall  v.  Burt,  7  Pick.  157 ;  Stocking  v.  Fairchild,  5  Pick.  181 ;  Eaton  v. 
Whiting,  3  Pick.  484. 
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that  the  conveyance  and  defeasance  are  executed  or  agreed  upon 
at  the  same  time.^  If,  however,  the  grantee  had  no  knowledge 
of  the  execution  of  the  deed,  a  defeasance  made  by  him  upon 
being  informed  of  it  is  sufficient.^  At  law,  to  constitute  a  mort- 
gage an  agreement  for  reconveyance,  even  though  it  is  made 
simultaneously  with  the  deed,  must  be  under  seal  or  of  as  high 
a  nature  as  the"  deed  itself.^  If  the  agreement  is  not  under  seal, 
the  transaction  will  be  treated  as  a  mortgage  only  by  a  court  of 
equity.^  A  defeasance  to  have  the  effect  of  transforming  an  abso- 
lute deed  into  a  mortgage,  must  be  unqualified  and  absolute  in 
its  provisions  for  reconveyance.  Where  the  instrument  allows 
the  grantee  an  election  between  a  reconveyance  and  the  payment 
of  a  sum  of  money,  he  has  the  option  of  considering  the  fee 
absolute.^ 

§  1102.  Requirement  as  to  time  of  execution. — At  law  the 
delivery  of  the  deed  and  defeasance  should  be  made  at  the  same 
time,  but  it  is  of  no  consequence  that  they  bear  different  dates.® 
All  that  is  essential  is  that  they  become  operative  at  the  same  time 
and  are  parts  of  the  same  transaction.^  And  where  there  is  a 
variance  in  the  dates,  it  may  be  shown  by  parol  evidence  that 
they  were  delivered  at  the  same  time.®  Where  a  deed  was  dated 
on  July  20th,  and  a  bond  for  a  reconveyance  was  dated  July 
30th,  and  both  were  acknowledged  on  the  31st  of  July,  the  two 


'  Wilson  V.  Shoenberger,  31  Pa.  St.  295;  Reitenbaugh  v.  Ludwlck,  31 
Pa.  St.  131. 

*  Harrison  v.  Phillips  Academy,  12  Mass.  456. 

'  Jewett  V.  Bailey,  5  Me.  87 ;  French  v.  Sturdivant,  8  Me.  246 ;  Warren 
V.  Lovis,  53  Me.  463;  Murphy  v.  Calley,  1  Allen,  107;  Flint  v.  Sheldon,  13 
Mass.  443 ;  7  Am.  Dec.  162 ;  Kelleran  v.  Brown,  4  Mass.  443 ;  Flagg  v. 
Mann,  14  Pick.  467  ;  Scituate  v.  Hanover,  16  Pick.  222 ;  Cutler  v.  Dickinson, 
8  Pick.  386.  And  see  Runlet  v.  Otis,  2  N.  H.  167;  Harrison  v.  PhiUips 
Academy,  12  Mass.  456. 

*  Eaton  V.  Green,  22  Pick.  526;  Flagg  v.  Mann,  14  Pick.  467;  Cutler  v. 
BrowTi,  8  Pick.  386. 

5  Fuller  V.  Pratt,  10  Me.  197. 

*  Kelly  V.  Thompson,  7  Watts,  401 ;  Haines  v.  Thomson,  70  Pa.  St.  434; 
Cotton  V.  McKee,  68  Me.  486  ;  Kelleran  v.  Brown,  4  Mass.  443 ;  Harrison  v. 
Philips  Academy,  12  Mass.  456. 

'  Bennock  v.  Whipple,  12  Me.  346;  28  Am.  Dec.  186;  McLaughlin  v. 
Shepherd,  32  Me.  143  ;  52  Am.  Dec.  646. 
8  Brown  v.  Holyoke,  53  Me.  9. 
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instruments  were  held  to  have  been  executed  concurrently  as  parts 
of  the  same  transaction.^  If  there  is  a  verbal  agreement  for  a 
subsequent  defeasance  at  the  time  of  the  execution  of  the  deed, 
operation  is  given  to  the  defeasance  by  considering  it  as  relating 
back  to  the  deed.^  But  if  it  is  delivered  to  a  third  person  to  hold 
as  an  escrow  until  the  discharge  of  the  indebtedness,  it  is  not  con- 
sidered as  executed  and  delivered  at  the  same  time  as  the  deed 
nor  as  forming  part  of  the  same  transaction,  and  a  mortgage  is 
not  thereby  created.^  Where  an  absolute  deed  and  an  agreement 
for  reconveyance  on  condition  that  the  money  advanced  was  to 
be  repaid  in  a  specified  time,  were  placed  in  the  hands  of  a  third 
person  with  instructions  to  deliver  them  both  to  the  grantee  if 
the  repayment  was  not  made  in  the  time  limited,  and  it  not  being 
so  made,  they  were  delivered  at  the  grantor's  direction  to  the 
grantee,  it  was  held  that  upon  the  delivery  of  the  deed  the  grantee 
took  an  absolute  fee.^  When  the  deed  and  agreement  to  recouvey 
are  free  from  ambiguity,  their  construction  and  legal  effect  are 
matters  of  law  for  the  court  to  determine.^  Even  at  law  if  there 
is  a  separate  contemporaneous  agreement  in  writing  to  reconvey 
the  premises  upon  the  payment  of  the  debt,  a  deed  absolute  upon 
its  face  but  intended  as  security  for  the  payment  of  such  money 
is  a  mortgage.^ 

§  1103.  Deed  and  defeasance  may  be  shown  by  parol  evidence 
to  be  parts  of  same  transaction. — That  the  parties  intended  by 
the  execution  of  the  deed  and  defeasance  to  create  a  mortgage, 
may  be  shown  by  parol  evidence.  Such  evidence  is  received  to 
show  their  connection  with  each  other,  that  they  were  agreed 
upon  at  one  time  and  are  in  fact  one  contract,  and  not  to  vary 

»  Lentz  V.  Martin,  75  Ind.  228. 

»  Lovering  v.  Fogg,  18  Pick.  540.  See,  also,  Scott  v.  Henry,  13  Ark. 
112.  But  see  contra,  Lund  v.  Lund,  1  N.  H.  39 ;  8  Am.  Dec.  29.  Where 
there  has  been  a  reconveyance  and  a  second  deed  executed  between  the 
same  parties,  there  may  be  a  redelivery  of  the  same  defeasance  :  Mclntier 
V.  Shaw,  6  Allen,  83.    See  Judd  v.  Flint,  4  Gray,  557. 

3  Bodwell  V.  Webster,  13  Pick.  411.  But  see  Carey  v.  Rawson,  8  Mass. 
159 ;  Exton  v.  Scott,  6  Sim.  31. 

*  Glendenning  v.  Johnston,  33  Wis.  347.  See  Henley  v.  Hotaling,  41 
Cal.  22,  28  ;  Leggett  v.  Edwards,  Hopk.  Ch.  530. 

5  Keith  V.  Catchings,  64  Ga.  473. 

6  Teal  V.  Walker,  111  U.  S.  242. 
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or  contradict  the  written  instruments.^  The  loss  or  destruction 
of  the  defeasance  occasioned  by  fraud  or  mistake  may  also  be 
shown  by  evidence  of  this  character.^  When  it  appears  that  the 
transaction  was  originally  a  sale,  and  it  is  claimed  that  its  char- 
acter has  been  changed,  the  burden  of  proof  to  establish  this  is 
upon  the  grantor.'  A  mortgage  is  conclusively  presumed  from 
the  circumstance  that  the  deed  and  defeasance  bear  the  same  date, 
and  parol  evidence  is  inadmissible  to  show  a  dijScrent  under- 
standing between  the  parties  for  the  purpose  of  converting  the 
transaction  into  a  conditional  sale.^  Where  there  is  a  variance 
in  the  dates,  but  the  agreement  to  reconvey  contains  a  recital 
that  it  and  the  deed  were  delivered  on  the  same  day,  the  pre- 
sumption is  that  they  constitute  a  mortgage ;  but  this  presump- 
tion may  be  rebutted  by  evidence  showing  that  the  deed  was 
executed,  not  as  a  security  for  the  performance  of  an  obligation, 
but  as  the  completion  of  a  sale.^  In  California,  where  the 
grantee  agreed  that  if  he  should  not  procure  the  testimony  of 
two  witnesses  to  a  certain  state  of  facts  the  deed  should  be  null 
and  void,  it  was  held  that  the  transaction  did  not  constitute  a 
mortgage;  the  legal  estate  had  once  vested  in  the  grantee,  and 
as  it  could  not  be  divested  by  his  default  in  performing  an 
illeo-al  asreemeut,  the  deed  to  him  became  absolute.^ 

§  1104.  Condition  in  deed  construed  as  lien.  —  Where  a  deed 
contains  the  clause,  "  nevertheless,  this  deed  of  conveyance  is  null 
and  void,  and  of  no  effect  until  all  the  purchase  money  is  paid, 
then  of  full  force  and  efiPect,"  a  non-compliance  vnth  the  con- 
dition will  not  be  treated  as  operating  as  an  absolute  avoidance 
of  the  title  of  the  grantee.  It  will  be  construed  as  giving  to 
the  grantor  merely  a  lien  or  mortgage  to  secure  the  unpaid 
purchase  money.'' 

1  Reitttibaugh  v.  Ludwick,  31  Pa.  St.  131,  138 ;  Preschbaker  v.  Feaman, 
32  111.  475;  Kelly  v.  Thompson,  7  Watts,  401 ;  Wilson  v.  Schoenberger,  31 
Pa.  St.  295 ;  Gay  v.  Hamilton,  33  Cal.  686 ;  Tillson  v.  Moulton,  23  111.  648. 

2  Marks  v.  Pell,  1  Johns.  Ch.  594. 

3  Haines  v.  Thompson,  70  Pa.  St.  434. 

*  Kerr  v.  Gilnioro,  6  Watts,  405 ;  Brown  v.  Nickle,  6  Pa.  St.  390. 

5  Haines  v.  Thompson,  70  Pa.  St.  434.  See  Gubbings  v.  Harper,  7  Phila. 
276 ;  Baisch  v.  Oakeley,  G8  Pa.  St.  92. 

6  Patterson  v.  Donner,  4S  Cal.  369. 

1  Miskelly  v.  Pitts,  9  Baxt.  (Tenn.)  193. 
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§  1105.  CanceUation  of  defeasance.  —  In  those  States  in  which 
the  mortgage,  irrespective  of  its  form,  is  simply  a  lien  or  charge 
upon  the  mortgaged  premises,  the  mortgagor  retaining  the  legal 
title,  the  title  is  not  transferred  to  the  mortgagee  by  the  surrender 
or  cancellation  of  the  defeasance.^ 

§  1106.  Transfer  of  absolute  title.  —  If  an  absolute  deed  is 
executed,  and  the  grantee  therein  at  the  same  time  executes  to 
the  grantor  a  bond  for  reconveyance  upon  the  repayment  of  a 
certain  sum,  and  if  after  default  in  payment  has  occurred,  the 
bond  by  the  mutual  consent  of  the  parties  is  destroyed,  and  the 
possession  of  the  land  is  transferred  to  the  grantee  by  virtue  of 
a  new  contract,  in  which  by  a  parol  agreement  the  grantor  is  to 
surrender  all  claim  upon  the  land,  the  title  does  not  pass  by  such 
delivery  of  possession.^  The  destruction  of  the  bond  does  not 
estop  the  grantor  from  denying  that  the  title  passed  by  the  deed.* 
But  where  this  equitable  doctrine  does  not  prevail,  an  absolute 
title  may  be  vested  in  the  mortgagee,  if  the  rights  of  others  have 
not  intervened  by  the  subsequent  cancellation,  upon  sufficient 
consideration  of  the  agreement  for  reconveyance.  But  this 
must  be  done  after  the  creation  of  the  mortgage,  for  an  agree- 
ment made  at  the  time,  allowing  the  mortgagee  at  his  option  to 
declare  his  estate  absolute,  and  depriving  the  mortgagor  of  his 
right  of  redemption,  is  invalid.^  If  at  the  time  the  deed  is  exe- 
cuted a  bond  of  defeasance  is  given,  which  at  the  expiration  of 
the  time  limited  is  surrendered  and  destroyed,  and  if  upon  a 
consideration  exceeding  the  former  one  in  amount  a  new  bond 
is  given,  by  which  the  grantee  agrees  to  recouvey  the  premises 
upon  the  payment  within  an  additional  time  of  the  increased 
sum,  the  grantor  thereby  surrenders  and  abandons  his  title  as 
mortgagor,  and  the  fee  is  vested  in  the  grantee.     The  second 

bond  is  considered  merely  a  personal  contract  on  the  part  of  the 

• 

^  Brinkham  v.  Jones,  44  Wis.  498.  Where  the  grantee  agrees  to  recon- 
vey  upon  the  payment  by  the  grantor  of  the  sum  due,  and  the  defeasance 
is  surrendered,  the  mortgagor  notwithstanding  the  surrender  may  redeem 
upon  making  the  payment :  Clark  v.  Finlon,  90  111.  245. 

2  Howe  V.  Carpenter,  49  Wis.  G97. 

^  Howe  V.  Carpenter,  supra. 

♦  Trull  r.  Skinner,  17  Pick.  213 ;  Harrison  v.  Phillips  Academy,  12 
Mass.  456 ;  Waters  v.  Randall,  (i  Met.  479. 
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grantee.'  Where  the  original  transaction  is  confirmed  as  a  sale, 
after  the  delivery  for  a  sufficient  consideration  of  the  defeasance 
for  cancellation,  and  is  so  treated  as  a  sale  by  the  grantor  and 
his  heirs,  it  cannot  subsequently  be  dealt  with  as  a  mortgage, 
and  foreclosed.'' 

§  1107.  Waiver  of  right  of  redemption. — When  the  transac- 
tion is  a  mortgage,  the  mortgagor  cannot,  by  any  contract  made 
at  the  time,  waive  his  right  of  redemption.^  The  fact  that  the 
deed  is  mentioned  as  an  absolute  conveyance  in  the  receipts  and 
accounts  between  the  parties  cannot  affect  the  right  of  redemp- 
tion.'* Where  it  is  agreed  that  the  deed  shall  be  absolute  ''  with 
no  right  of  redemption,"  if  the  grantor  fails  to  pay  the  sum 
specified  in  an  agreement  for  reconveyance  under  seal,  made  at 
the  same  time  with  the  deed,  the  transaction  is  regarded  as  a 
mortgage,  of  which  the  right  of  redemption  is  an  inseparable 
incident.^  An  agreement  to  restrict  the  right  of  redemption  to 
the  mortgagor  alone,  or  to  a  particular  class  of  persons,  may  be 
equivalent  to  depriving  the  mortgagor  of  the  right  of  redemption 
altogether.     A  restriction  of  this  character,  therefore,  is  void. 


»  Falia  v.  Conway  Mut.  F.  Ins.  Co.  7  Allen,  46,  in  which  Hoar,  J.,  says : 
"The  bond  of  defeasance,  the  only  contract  made  with  him  at  the  time 
when  he  conveyed  the  land,  had  been  surrendered,  and  by  the  agreement 
of  the  parties  had  become  inoperative  and  void.  The  new  bonds  given  in 
succession  were  in  every  essential  particular  new  and  independent  con- 
tracts ;  they  were  different  in  amount,  upon  a  consideration  partly  new 
and  to  be  performed  at  a  different  time.  They  were  therefore  merely 
personal  contracts ;  and  not  being  made  at  the  same  time  with  the  convey- 
ance of  the  land,  or  provided  for  in  any  agreement  made  at  that  time,  did 
not  create  any  estate  in  the  land.  The  plaintiff  had  surrendered  and 
abandoned  the  title  which  he  held  as  mortgagor,  and  made  a  contract  to 
purchase  the  land  upon  a  new  condition  and  for  a  new  consideration." 
Carpenter  v.  Carpenter,  70  111.  457 ;  Maxfield  v.  Patchen,  29  111.  39,  42  ; 
Rice  V.  Rice,  4  Pick.  349,  350,  n. 

»  Shubert  v.  Stanley,  52  Ind.  46. 

»  Clark  V.  Henry,  3  Cowen,  324 ;  Robinson  v.  Farrelly,  16  Ala.  472 ; 
Youle  V.  Richards,  1  N.  J.  Eq.  (Sax.)  534 ;  28  Am.  Dec.  722 ;  Rankin  v. 
Mortimere,  7  Watts,  372  ;  Cherry  v.  Bowen,  4  Sneed,  415 ;  Pierce  v.  Robin- 
son, 13  Cal.  116 ;  Clark  ?;.  Condit,  18  N.  J.  Eq.  358 ;  Rogan  v.  Walker,  1 
Wis.  527  ;  Plato  v.  Roe,  14  Wis.  453 ;  Orton  v.  Knab,  3  Wis.  576 ;  Knowltoa 
V.  Walker,  13  Wis.  264 ;  Baxter  v.  ChUd,  39  Me.  110. 

*  Bayley  v.  Bailey,  5  Gray,  505. 

6  Murphy  v.  Calley,  1  Allen,  107. 
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because  it  is  inconsistent  with  the  very  nature  of  a  mortgage.* 
An  agreement  made  subsequently  to  convert  into  an  absolute  con- 
veyance what  was  primarily  a  mortgage  is  viewed  with  disfavor, 
and  will  not  be  upheld  unless  it  appear  that  the  creditor  took 
no  undue  advantage.^  It  therefore  follows  that  the  creditor 
has  the  burden  of  proof  to  show  the  deliberate  surrender,  upon 
a  sufficient  consideration  of  the  right  of  redemption;''  When  an 
existing  debt  is  the  consideration  for  a  deed,  an  agreement 
depriving  the  debtor  of  his  right  of  redemption  is  generally 
disregarded.^ 

§  1108.  Confidential  relations. — A  court  of  equity  will  closely 
watch  transactions  between  persons  occupying  confidential  rela- 
tions towards  each  other.  Where  a  deed  has  been  made  by  a 
person  to  his  confidential  agent  and  advisor,  and  the  grantor 
claims  that  it  was  given  and  received  as  security  for  a  loan,  the 
whole  burden  of  sustaining  the  validity  and  good  faith  of  the 
dealings  between  the  parties  is  imposed  upon  the  agent  and 
advisor.®  "Now  it  is  a  well-settled  principle  of  equity  jurispru- 
dence," said  Mr.  Justice  Potter,  "  that  the  court  will  always  look 
with  jealousy  upon  all  transactions  between  parties  so  situated ; 
and  the  burden  of  proof  is  entirely  upon  the  guardian,  trustee, 
agent,  or  other  person  sustaining  this  confidential  relation,  to 
show  that  he  has  taken  no  advantage  of  his  situation.  It  is  not 
necessary  that  there  should  be  fraud  to  justify  the  court's  inter- 
ference. In  the  present  case  there  were  all  the  elements  usually 
found  in  cases  where  the  courts  have  granted  relief.  There  was 
complete  ignorance  of  business  affairs,  complete  confidence,  and 


1  Johnston  v.  Gray,  16  Serg.  <fc  R.  361 ;  16  Am.  Dec.  577.  And  see 
McClurkan  v.  Thompson,  69  Pa.  St.  305  ;  Howard  v.  Harris,  1  Vem.  33  ; 
Newcomb  v.  Bohnam,  1  Vern.  8 ;  Spurgeon  v.  Collier,  1  Eden,  55.  But 
arrangements  of  this  character  are  sometimes  under  peculiar  circum- 
stances permitted :  Stover  v.  Bounds,  1  Ohio  St.  107 ;  Bonham  v,  Newcomb, 
1  Vern.  8  ;  2  Vent.  364. 

2  Henry  v.  Davis,  7  Johns.  Ch.  40  ;  Wright  v.  Bates,  13  Vt.  341 ;  Mills  v. 
Mills,  26  Conn.  213. 

3  Brown  v.  Gaffney,  28  111,  149  ;  Villa  v.  Rodriquez,  12  Wall.  324 ;  Locke 
V.  Palmer,  26  Ala.  312 ;  Shaw  v.  Walbridge,  33  Ohio  St.  1 ;  Baugher  v. 
Merryman,  32  Md.  185. 

*  Batty  V.  Snook,  5  Mich.  231 ;  Enos  v.  Sutherland,  11  Mich.  538. 
6  Tappan  v.  Aylsworth,  13  R.  I.  582. 
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the  dependence  resulting  from  that  confidence  on  one  side,  and 
on  the  other  side,  superior  business  knowledge,  and  the  influence 
of  his  position  as  administrator  of  her  father's  estate."  * 

§  1109.  Notice  given  by  recording. — The  defeasance  without 
recording  is  good  between  the  parties  themselves.^  Against 
others,  recording  is  not  necessary  when  the  conveyance  does  not 
purport  to  beau  absolute  deed,^  A  purchaser  with  actual  notice 
of  an  unrecorded  defeasance  takes  the  title  subject  to  the  mort- 
gage.^ It  has  been  held  that  when  the  defeasance  has  not  been 
ackiiowledged,  and  for  that  reason  is  not  entitled  to  be  recorded, 
a  purchaser  without  notice  of  the  defeasance,  notwithstanding 
that  it  has  in  fact  been  recorded,  acquires  a  title  unaffected  by 
it.**  Continuance  in  possession  by  the  grantor  after  the  record- 
ing of  the  deed  made  by  him  does  not  impart  notice  of  a  bond 
for  reconveyance.^  A  distinction  is  to  be  observed  throughout 
this  chapter  between  a  legal  mortgage  and  an  equitable  mort- 
gage. Notice  of  a  legal  mortgage  can  be  imputed  to  a  pur- 
chaser only  when  he  had  sufficient  grounds  for  believing  that 
the  conveyance  and  defeasance  were  in  their  execution  and 
delivery  parts  of  one  transaction.'  On  the  one  hand,  it  is  stated 
that  a  purchaser  has  notice  when  he  has  actual  knowledge  of 
such  circumstances  as  would  put  a  prudent  man  upon  inquiry, 
and  that  by  prosecuting  such  inquiry,  he  might  ascertain  the 
actual  right  or  title.^  On  the  other  hand,  it  is  asserted  that 
knowledge  of  the  open  and  visible  possession  by  the  grantor 
after  his  conveyance  by  absolute  deed,  is  not  sufficient  to  imply 


*  Tappan  v.  Aylsworth,  supra. 

^  Bayley  v.  Bailey,  5  Gray,  505,  510 ;  Jackson  v.  Ford,  40  Me.  381. 
s  Russell  V.  Waite,  Walk.  Ch.  31. 

*  Newhall  v.  Pierce,  5  Pick.  450 ;  Corpman  v.  Baccastow,  84  Pa.  St.  363 ; 
Tufts  V.  Tapley,  129  Mass.  380 ;  Catlin  v.  Bennett,  47  Tex.  165;  Newhall  v. 
Burt,  7  Pick.  157  ;  Purrington  v.  Pierce,  38  Me.  447  ;  Friedley  v.  Hamilton, 
17  Serg.  &  R.  70 ;  17  Am.  Dec.  638 ;  Manufacturers'  &  Mechanics'  Bank  v. 
Bank  of  Pa.  7  Watts  &  S.  335. 

5  Cogan  V.  Cook,  22  Minn.  137. 

*  Newhall  ?".  Pierce,  5  Pick.  450. 
'  Newhall  v.  Burt,  7  Pick.  157. 

8  Brinkman  v.  Jones,  44  Wis.  498  ;  Musgrove'y.  Bonser,  5  Or.  313 ;  Porter 
V.  Sevey,  43  Me.  519 ;  Maupin  v.  Emmons,  47  Mo.  304 ;  Wilson  v.  Miller,  16 
Iowa,  111. 
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actual  notice.-'  The  true  rule,  except  where  the  statute  is 
imperative,  would  seem  to  be  that  actual  occupation  by  the 
mortgagor  is  sufficient  to  put  a  purchaser  from  the  grantee  upon 
inquiry,  and  if  he  fails  to  prosecute  it,  to  fasten  upon  him  notice 
of  the  mortgagor's  rights.  It  is  not  to  be  presumed  that  a  pur- 
chaser in  good  faith  will  buy  land  without  ascertaining,  or  mak- 
ing an  attempt  to  ascertain,  the  claims  of  the  person  in  open 
possession.^  A  subsequent  purchaser  is  bound  by  only  what 
appears  in  the  record,  and  has  a  right  to  assume  where  the 
instruments  were  executed  on  different  days,  and  each  is  inde- 
pendent of  the  other,  that  the  transaction  was  an  absolute  sale 
with  an  agreement  to  repurchase.^  But  if  it  is  apparent  from  the 
construction  of  the  instruments  themselves  that  the  transaction  is 
a  mortgage,  as  where  there  is  a  reference  in  the  defeasance  to 
the  debt  secured,  the  purchaser  is  charged  with  notice.^  If  the 
mortgagee,  who  is  apparently  a  grantee,  conveys  to  a  person  who 
has  notice  of  the  defeasance,  such  person  acquires  simply  an 
assignment  of  the  mortgage.^ 

§  1110.  Conditional  sale  or  mortgage. — The  peculiar  circum- 
stances belonging  to  each  particular  case  must  be  the  criterion  by 
which  to  determine  whether  a  conveyance  is  a  mortgage  or  a  con- 
ditional sale.®  And  whenever  from  a  consideration  of  the  situa- 
tion of  the  parties,  and  of  the  surrounding  facts,  together  with 
the  written  instruments  themselves,  it  is  apparent  the  parties 
intended  to  make  a  conditional  sale,  the  courts  will  respect  and 
enfore  their  contract.  "  To  deny  the  power  of  two  individuals," 
says  Chief  Justice  Marshall,  "capable  of  acting  for  themselves, 
to  make  a  contract  for  the  purchase  and  sale  of  lands  defeasible 
by  the  payment  of  money  at  a  future  day,  or  in  other  words,  to 

^  Lamb  v.  Pierce,  113  Mass.  72 ;  White  v.  Foster,  102  Mass.  375 ;  Crassen 
V.  Swoveland,  22  Ind.  427,  434 ;  Story's  Eq.  Jiiris.  §  399 ;  Jones  on  Mort- 
gages, §2  253,  579. 

»  Daubenspeck  v.  Piatt,  22  Cal.  330  ;  Pritchard  v.  Brown,  4  N.  H.  397. 

3  Welde  V.  Gehl,  21  Minn.  449. 

*  HUl  V.  Edwards,  11  Minn.  22.    See  King  v.  Little,  1  Cush.  436. 

5  Halsey  v.  Martin,  22  Cal.  645. 

6  Edrington  v.  Harper,  3  Marsh.  J.  J.  353,  354 ;  Hughes  v.  Sheatf,  19  Iowa, 
335 ;  Heath  v.  Williams,  30  Ind.  495 ;  Lucas  v.  Hendrix,  92  Ind.  54 ;  Davis 
V.  Stonestreet,  4  Ind.  101 ;  Cornell  v.  Hall,  22  Mich.  377,  383 ;  Smith  v. 
Crosby,  47  Wis.  160 ;  Hihn  v.  Peck,  30  Cal.  2S0. 
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make  a  sale  with  a  reservation  to  the  vendor  of  a  right  to 
repurchase  the  same  land  at  a  fixed  price  and  at  a  specified  time, 
would  be  to  transfer  to  the  Court  of  Chancery  in  a  considerable 
degree  the  guardianship  of  adults  as  well  as  of  infants.  Such  con- 
tracts are  certainly  not  prohibited  either  by  the  letter  or  the  policy 
of  the  law.  But  the  policy  of  the  law  does  prohibit  the  conver- 
sion of  a  real  mortgage  into  a  sale ;  and  as  lenders  of  money  are 
less  under  the  pressure  of  circumstances  which  control  the  perfect 
and  free  exercise  of  the  judgment  than  borrowers,  the  effort  is 
frequently  made  by  persons  of  this  description  to  avail  them- 
selves of  the  advantage  of  this  superiority,  in  order  to  obtain 
inequitable  advantages.  For  this  reason  the  leaning  of  courts  has 
been  against  them,  and  doubtful  cases  have  generally  been  decided 
to  be  mortgages.  But  as  a  conditional  sale,  if  really  intended,  is 
valid,  the  inquiry  in  every  case  must  be  whether  the  contract  in 
the  specific  case  is  a  security  for  the  repayment  of  money  or  an 
actual  sale."  ^  As  a  court  of  equity  will  receive  any  evidence  to 
show  that  an  absolute  conveyance  was  intended  as  a  security,  a 
transaction  which  a  court  of  law  would  determine  to  be  a  con- 
ditional sale,  a  court  of  equity  may  declare  to  be  a  mortgage.' 
Yet  when  it  clearly  appears  that  the  parties  intended  a  conditional 
sale,  their  contract  will  be  enforced.*  But  it  should  be  observed 
that  the  contract  in  a  doubtful  case  will  be  construed  to  be  a 
mortgage  rather  than  a  conditional  sale.'*  If  a  defeasance  exists, 
although  it  may  not  have  been  recorded,  the  equity  of  redemp- 
tion under  the  former  national  bankruptcy  act  would  vest  in  the 
grantor's  trustees,  and  an  attaching  creditor  could  not  obtain  the 

1  Conway  v.  Alexander,  7  Cranch,  218.  Language  to  the  same  efifect  is 
employed  by  Chief  Justice  Rhodes  in  Henley  v.  Hotaling,  41  Cal.  22,  from 
■which  we  quote  this  sentence:  "Such  a  contract  is  not  opposed  to  public 
policy,  nor  is  it  in  any  sense  illegal ;  and  courts  would  depart  from  the 
lines  of  their  duties,  should  they  in  disregard  of  the  real  intention  of  the 
parties  declare  it  to  be  a  mortgage."  See  Haynie  v.  Robertson,  58  Ala.  37 ; 
Smith  V.  Crosby,  47  Wis.  160. 

»  McNamara  v.  Culver,  22  Kan.  661;  Flagg  v.  Mann,  2  Sum.  486; 
Dougherty  v.  McColgan,  6  Gill  &  J.  275  ;  Pearson  v.  Seay,  38  Ala.  643. 

'  Goodman  v.  Grierson,  2  Ball  &  B.  274 :  Bloodgood  v.  Zeily,  2  Caines 
Cas.  124 ;  Davis  v.  Thomas,  1  Russ.  &  M.  506 ;  Pennington  v.  Hanby,  4 
Munf.  140.    See  Stroup  v.  Haycock,  56  Iowa,  729. 

*  Robertson  v.  Campbell,  2  Call,  421 ;  Poindexter  v.  McCannon,  1  Dev. 
Eq.  377  ;  18  Am.  Dec.  591 ;  lung  v.  Newman,  2  Munf.  40  ;  Sears  v.  Dixon, 
33  Cal.  326 ;  Skinner  v.  Miller,  5  Litt.  84,  86. 
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benefit  of  an  estoppel  by  reason  of  the  non-registration  of  the 
agreement  of  defeasance.* 

§  nil.  Purchase-money  mortgage  by  married  woman. — A 
person  sold  a  tract  of  land  to  a  woman  whose  husband  was  not 
living  with  her.  The  vendor  supposed  that  she  was  unmarried, 
and  he  took  her  individual  note  and  mortgage  back  for  a  part 
of  the  purchase  money.  Ordinarily  the  mortgage  would  be 
void  and  incapable  of  correction.  But  in  a  suit  by  the  assignee 
of  the  note,  the  court  held  that  the  deed  and  void  mortgage 
were  to  be  treated  as  one  transaction.  Hence,  subsequent  pur- 
chasers with  notice  would  acquire  the  title  in  trust  for  the  payment 
of  the  mortgage  note.^  The  grantor  would  have  had  a  vendor's 
lien  if  he  had  not  taken  the  mortgage.  But  he  was  entitled 
also  to  have  the  more  ample  remedy  of  a  trust  capable  of  assign- 
ment, which  could  be  enforced  against  subsequent  purchasers 
with  notice.'  This  principle  is  further  illustrated  by  a  case 
that  occurred  in  California,  where  an  owner  of  land  agreed 
with  a  purchaser  to  sell  him  a  tract  of  laud.  Part  of  the  pur- 
chase money  was  to  be  paid  at  the  time,  and  the  balance  was  to 
be  secured  by  a  mortgage  on  the  land.  At  the  request  of  the 
purchaser  the  deed  was  made  to  his  wife,  and  the  notes  and 
mortgage  for  the  part  of  the  purchase  price  remaining  unpaid 
were  executed  by  her.  The  court,  without  deciding  the  point 
as  to  the  loss  of  the  vendor's  lien,  held  that  as  in  the  beginning 
the  parties  had  agreed  that  a  mortgage  should  be  executed,  the 
transaction  would  be  treated  as  an  equitable  mortgage  to  secure 
the  portion  of  the  purchase  money  unpaid  and  the  interest  on 
this  sum.'*  The  decision  was  placed  on  the  ground  that  although 
the  instrument  purporting  to  be  a  mortgage  was  void  for  the 
reason  that  the  wife  had  no  power  to  execute  a  mortgage  of  the 
community  property,  yet  that  equity  would  treat  that  as  done 
which  the  parties  agreed  to  have  done,  and  which  ought  to  have 
been  done.^ 

^  Moors  V.  Albro,  129  Mass.  9. 
»  Ogle  V.  Ogle,  41  Ohio  St.  359. 

•  Ogle  V.  Ogle,  supra. 

*  Remington  v.  Higgings,  54  Cal.  620. 

^  Mr.  Justice  Sharpstein  concurred  in  the  judgment,  but  was  of  the 
opinion  that  the  grantor  had  not  lost  his  vendor's  lien  for  the  unpaid  pur- 
n.  Deeds.— 27. 
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§  1112.  Absolute  deed  in  equity  when  executed  as  security  for 
money.  —  Where  the  transaction  is  considered  to  possess  the 
nature  of  a  mortgage,  permitting  the  grantor  to  demand  a 
reconveyance,  the  grantee  has  the  right  to  enforce  repayment; 
but  where  it  amounts  to  a  conditional  sale  so  that  a  repurchase 
is  optional  with  the  grantor,  the  grantee  cannot  compel  repay- 
ment. In  other  words,  the  rights  of  the  parties  must  be  recipro- 
cal.^ The  question  to  be  solved  is  whetlier  the  transaction  was 
essentially  a  loan.  In  a  case  in  West  Virginia,  the  grantee 
under  an  absolute  deed  agreed  that  the  grantor  might  repurchase 
the  lands  conveyed  in  three,  six  and  twelve  mouths  respectively, 
for  certain  fixed  sums,  largely  in  excess  of  the  consideration 
expressed  in  the  conveyance,  and  interest  thereon,  provided  that 
the  grantor  would  elect  to  repurchase  within  six  months  from 
the  date  of  the  agreement.  The  time  provided  for  the  grantor 
to  elect  having  elapsed  without  his  doing  so,  the  grantee  declined 

chase  money.  He  said  on  this  point :  "  Under  our  Code  the  effect  of  the 
plaintifT's  deed  was  the  same  as  if  it  had  been  executed  to  the  husband. 
And  the  transaction  must  be  treated  as  it  would  be  if  the  land  had  been 
conveyed  to  him,  and  his  wife  had  executed  a  mortgage  upon  it  to  secure 
the  payment  of  the  purchase  money.  She  purchased  nothing,  obtained 
no  title  to  anything,  and  gave  no  security  for  the  payment  of  anytliing. 
Under  the  circumstances,  it  seems  to  me  that  she  might,  with  perfect  pro- 
priety, be  left  out  of  view  altogether,  and  the  case  be  considered  as  one  in 
which  the  husband  purchased  the  land,  acquired  the  title,  paid  a  part  of 
the  purchase  money,  and  gave  no  security  for  the  payment*  of  the  balance. 
If  the  plaintiff  has  done  any  act  manifesting  an  intention  not  to  rely  ujjon 
the  land  for  security,  his  claim  to  a  vendor's  lien  cannot  be  maintained. 
But  the  facts  as  found  by  the  court  satisfy  me  that  the  plaintiff  through- 
out manifested  an  intention  to  rely  upon  the  land  as  security  for  the  pay- 
ment of  the  purchase  money,  for  which  credit  was  given.  The  very 
instrument  which  it  is  claimed  constituted  a  waiver  of  the  vendor's  lien 
purports  to  be  a  mortgage  upon  the  land  sold  by  the  plaintiff.  Besides, 
the  court  finds  that  it  was  agreed  between  the  vendor  and  the  vendee  that 
the  payment  of  so  much  of  the  purchase  money  as  was  not  paid  at  the 
time  of  the  execution  of  the  conveyance  should  be  secured  by  a  mortgage 
upon  the  land  conveyed.  No  such  mortgage  was  ever  executed,  but  the 
agreement  to  execute  it  on  the  one  side,  and  to  accept  it  on  the  other, 
shows  that  it  was  the  intention  of  the  vendor  to  rely  upon  the  land  for 
security." 

1  Williams  v.  Owen,  10  Sim.  386 ;  Alderson  v.  White,  2  De  Gex  <fc  J.  97 ; 
McNamara  v.  Culver,  22  Kan.  661,  669;  Hurst  v.  Beaver,  50  Mich.  612; 
Davis  V.  Thomas,  1  Russ.  &  M.  506 ;  Tapply  v.  Sheather,  8  Jur.  N.  S.  1163  ; 
Goodman  v.  Grierson,  2  Ball  <fe  B.  274;  Shaw  v.  Jeffrey,  13  Moore  P.  C.  C. 
432 ;  Green  v.  Butler,  26  Cal.  595.  See  People  v.  Irwin,  14  Cal.  428 ;  Ford 
V.  Irwin,  18  Cal.  117  ;  Fisk  v.  SteAvart,  24  Minn.  97. 
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to  allow  a  repurchase.  It  appearing  that  the  fransactioD  was  in 
fact  a  loan,  the  court  permitted  the  grantor  to  redeem  by  paying 
the  sum  advanced  with  interest.^  The  question  is  one  of  inten- 
tion, to  be  gathered  from  all  the  facts  and  circumstances  bearing 
upon  the  transaction.'^  Where  land  has  been  sold,  and  by  agree- 
ment between  vendor  and  vendee,  after  default  in  payment,  an 
absolute  decree  of  foreclosure  is  entered  in  the  vendor's  favor, 
and  he  thereupon  conveys  to  a  third  party,  who  advances  the 
amount  remaining  unpaid  and  accepts  the  conveyance  for  the 
benefit  of  the  former  vendee,  he  occupies  the  position  of  a  mere 
mortgagee  of  such  former  vendee.^  A  deed  of  land  with  a 
lease  back  to  the  grantor  containing  a  clause  for  redemption 
by  the  payment  of  a  specified  amount  within  a  specified  time  is 
a  mortgage.^ 


1  Klinck  V.  Price,  4  W.  Va.  4.  The  substance,not  the  forin,of  the  trans- 
action must  determine  its  nature :  Holton  v.  Meighen,  15  Minn.  69 ;  Spence 
V.  Steadman,  49  Ga.  133 :  Hicks  v.  Hicks,  5  Gill  &  J.  75 ;  Hill  v.  Edwards, 
11  Minn.  22  ;  Weide  v.  Gehl,  21  Minn.  449 ;  Kuhn  v.  Rumpp,  46  Cal.  299 ; 
Wheeland  v.  Swartz,  1  Yeates,  579;  Starks  v.  Redfield,  52  Wis.  349; 
Leahigh  v.  White,  8  Nev.  147  ;  Cole  v.  Bolard,  22  Pa.  St.  431 ;  Lindsay  v. 
Matthews,  17  Fla,  575 ;  Ehert  v.  Chapman,  8  Baxt.  (Tenn.)  27 ;  Clark  v. 
Finlon,  90  111.  245 ;  Wells  v.  Somers,  4  111.  App.  297 ;  Scott  v.  Mewhirter,  49 
Iowa,  487.  As  is  said  in  Robinson  v.  Cropsey,  2  Edw.  Ch.  138, 143 :  "  If  the 
deed  or  conveyance  be  accompanied  by  a  condition  or  matter  of  defeasance 
expressed  in  the  deed,  or  even  contained  in  a  separate  instrument  or  exist 
merely  in  parol,  let  the  consideration  for  it  have  been  a  pre-existing  debt, 
or  a  present  advance  of  money  to  the  grantor,  the  only  inquiry  necessary 
to  be  made  is,  whether  the  relation  of  debtor  and  creditor  remains,  and  a 
debt  still  subsists  between  the  parties ;  for  if  it  does,  then  the  conveyance 
must  be  regarded  as  a  security  for  the  payment,  and  be  treated  in  aU 
respects  as  a  mortgage.  On  the  other  hand,  where  the  debt  forming  the 
consideration  for  the  conveyance  is  extinguished  at  the  time  by  the  express 
agreement  of  the  parties,  or  the  money  advanced  is  not  paid  by  way  of 
loan,  so  as  to  constitute  a  debt  and  liability  to  repay  it,  but  by  the  terms 
of  the  agreement  the  grantor  has  the  privilege  of  refunding  or  not  at  his 
election,  there  it  must  be  deemed  purchase  money,  and  the  transaction 
will  be  a  sale  upon  condition,  which  the  grantor  can  defeat  only  by  a 
repurchase,  or  performance  of  the  condition  on  his  part,  within  the  time 
limited  for  the  purchase,  and  in  this  way  entitle  himself  to  a  reconveyance 
of  the  property."    See  Wilmerding  v.  Mitchell,  42  N.  J.  L.  476. 

»  Stephens  v.  Allen,  11  Or.  188 ;  Horbach  v,  HiU,  112  U.  S.  144 ;  Albany 
&  Santiam  Water  Ditch  Co.  v.  Crawford,  11  Or.  243 ;  Davis  v.  Brewster, 
59  Tex.  93 ;  Shear  v.  Robinson,  18  Fla.  379. 

»  Hoile  V.  Bailey,  58  Wis.  434. 

*  Vliet  V.  Young,  34  N.  J.  Eq.  15  ;  Mobile  Building  etc.  Assoc,  v.  BoberU 
sou,  65  Ala.  382 ;  Blizzard  v.  Craig,  7  Lea  (Tenn.)  693. 
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§  1113.  Deed  to  administrator. — Two  persons  occupied  the 
position  of  co-admiuistrators  of  an  estate.  One  of  them  made  a 
deed  of  land  to  the  other,  describing  him  as  the  administrator  of 
the  estate.  The  grantor  having  died,  a  suit  was  brought  by  his 
heirs  and  representatives  to  liave  the  deed  declared  to  be  a  mort- 
gage. The  facts  were  that  the  deed  was  intended  only  as  security 
for  the  repayment  of  funds  of  the  estate  used  in  paying  the  pur- 
chase money ;  the  grantor  continued  to  reside  on  the  land ;  he 
paid  taxes  on  the  property,  and  erected  permanent  improve- 
ments. After  the  death  of  the  grantor,  the  grantee  stated  to  a 
person  who  desired  to  buy  the  property  that  he  thought  he  had  a 
mortgage  on  the  property,  but  that  after  examining  his  papers 
he  ascertained  that  he  had  a  deed.  This  statement  was  not 
denied  or  explained  by  the  grantee.  The  court  held  that  while 
the  evidence  must  be  clear  and  convincing,  yet  that  under  the 
circumstances  the  deed  should  be  considered  to  be  a  mortgage.' 

§  1114.  Third  person  disputing  character  of  instrument. — A 
third  person  who  does  not  claim  title  under  any  conveyance  or 
purchase  from  the  grantee  under  an  absolute  deed,  cannot  dis- 
pute the  character  of  the  instrument  when  it  is  claimed  to  be  a 
mortgage.^  Thus,  while  a  grantor  in  an  absolute  deed  intended 
as  a  mortgage  was  absent  from  the  State,  a  third  person  took 
possession  of  the  land  without  having  a  deed  from  the  grantee. 
Such  third  person  sold  the  land  and  delivered  the  possession  to 
another,  who  erected  a  dwelling-house  and  made  improvements 
upon  the  land,  without  the  knowledge  of  the  grantor,  and  with- 
out any  surrender  of  possession  on  his  part.  A  suit  was  brought 
to  recover  possession  from  the  latter  by  the  grantor.  The  defense 
made  was  that  possession  could  not  be  recovered  on  the  mere 
showing  that  the  deed  was  a  mortgage.  But  the  court  held  that 
the  action  could  be  maintained.  The  court  said :  "  Before  the 
adoption  of  the  Code,  in  an  action  of  this  sort,  the  plaintiff  would 
not  have  been  permitted  to  show  that  his  deed  was  a  mortgage. 
The  action  being  an  action  at  law,  strictly,  he  would  have  been 
bound  by  the  legal  effect  of  the  deed,  according  to  its  terms,  unless 
before  suing  in  ejectment  he  had  obtained  a  decree  in  equity  declar- 
ing the  true  nature  of  the  instrument.     Equitable  principles  are 

»  Parks  V.  Parks,  6G  Ala.  32G.         «  Parker  v.  Hubble,  75  Ind.  580. 
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applicable  to  actions  under  the  Code,  which  was  designed  to 
simplify  the  remedies  of  parties,  and  to  enable  them  to  obtain 
in  one  procedure  what  before  could  have  been  accomplished  only 
by  a  resort  to  two  tribunals ;  but  it  was  not  intended  to  modify 
the  rules  of  right,  and  permit  the  recovery,  in  the  action  of  the 
Code,  of  any  relief  on  terms  on  which  neither  law  nor  equity 
would  before  have  granted  it."^ 

§  1115.  Whenever  a  debt  exists,  transaction  is  a  mortgage. — 
"It  is  essential  to  a  mortgage  that  there  should  be  a  debt  to  be 
secured.  It  may  be  antecedent  to,  or  created  contemporaneously 
with  the  mortgage."^  It  is  not  requisite,  however,  that  there 
should  be  any  note  or  agreement  to  pay  the  debt,  and  therefore  the 
nature  of  the  transaction  must  be  determined  by  the  facts  and  cir- 
cumstances attending  it;  if  it  does  not  appear  that  a  debt  or  loan 
was  the  consideration  for  the  conveyance,  it  will  be  difficult  to 
declare  it  a  mortgage.^  Where  an  absolute  deed  is  made,  not  as 
security  for  the  payment  of  an  existing  debt  but  is  made  and 
accepted  as  paying  or  discharging  it,  an  agreement  to  reconvey  in  a 
certain  time  and  for  a  certain  sum  does  not  make  a  mortgage.  The 
arrangement  is  a  conditional  sale,  and  the  grantee's  title  can  be 
defeated  only  by  a  compliance  with  the  terms  of  the  agreement.* 
Thus,  where  the  consideration  for  a  deed  absolute  in  form  was  an 
old  debt,  the  amount  paid  being  a  fair  price,  and  there  was  no 
agreement  for  repurchase  at  the  time,  but  afterwards  an  agree- 

1  Parker  v.  Hubble,  75  Ind.  580,  583,  per  Woods,  J.  And  see  Healey  v. 
O'Brien,  66  Cal.  517. 

^  Snaveley  v.  Pickle,  29  Gratt.  35 ;  McNamara  v.  Culver,  22  Kan.  661 ; 
Loving  V.  Milliken,  59  Tex.  423 ;  Glover  v.  Payn,  19  Wend.  518 ;  Lodge  v. 
Turman,  24  Cal.  385 ;  Landers  v.  Beck,  92  Ind.  49 ;  Stryker  v.  Hershy,  3S 
Ark.  264. 

s  Overstreet  ?>.  Baxter,  30  Kan.  55  ;  Flagg  v.  Mann,  14  Pick.  467 ;  Gait  v. 
Jackson,  9  Ga.  151 ;  Conway  v.  Alexander,  7  Cranch,  218  ;  Lund  v.  Lund,  1 
N.  H.  39 ;  8  Am.  Dec.  29 ;  McDonald  v.  Kellogg,  30  Kan.  170. 

*  Honore  v.  Hutcbings,  8  Bush,  687 ;  Hall  v.  Savill,  3  Greene,  G.  37 ;  54 
Am.  Dec.  485 ;  Stinchfield  v.  Milliken,  71  Me.  567 ;  Magnusson  v.  Johnson, 
73  111.  156 ;  Spence  v.  Steadman,  49  Ga.  133  ;  Morrison  v.  Brand,  5  Daly,  40 ; 
Ruffier  V.  Womack,  30  Tex.  332 ;  Glover  'v.  Payn,  19  Wend.  518 ;  Slowey  v. 
MoMurray,  27  Mo.  113;  72  Am.  Dec.  251;  O'Neill  v.  Capelle,  62  Mo,  202; 
Pitts  V.  Cable,  44  111.  103 ;  Haynie  v.  Robertson,  58  Ala.  37 ;  West  v.  Hen- 
drix,  28  Ala.  226;  French  v.  Sturdivant,  8  Me.  246;  Smith  v.  Crosby,  47 
Wis.  160  ;  Snaveley  v.  Pickle,  29  Gratt.  27 ;  Hillhouse  v.  Dunning,  7  Conn. 
139 ;  Murphy  v.  Purifoy,  52  Ga.  480.    See  WeUs  v.  Morrow,  38  Ala.  125. 
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ment  ^yas  made  for  a  reconveyance  on  payment  of  the  exact  sum 
to  which  the  old  debt  if  it  had  not  been  paid  would  have  come, 
the  presumption  was  said  to  be  that  the  conveyance  was  not  a 
mortgage.^  A  grantee  under  an  absolute  deed  executed  an  agree- 
ment, in  which  he  stipulated  that  if  the  grantor  within  a  pre- 
scribed time  should  return  the  consideration,  with  interest,  he 
would  deliver  up  the  deed,  but  in  case  of  the  grantor's  failure  to 
do  so  he  should  lose  all  claim  to  the  deed.  The  court  held  that 
as  there  was  no  debt  secured,  this  agreement  was  not  the  defeas- 
ance of  a  mortgage,  but  a  contract  to  reconvey.^  If  the  deed 
absolute  in  form  was  in  fact  intended  as  a  mortgage,  it  may  be 
treated  as  a  mortgage  in  proceedings  to  foreclose.'  And  in  the 
case  of  an  insolvent  estate,  a  deed  made  as  security  for  a  loan 
may  be  treated  as  a  mortgage,  in  a  suit  by  the  administrator  of 
the  estate  of  the  grantor,  for  the  benefit  of  the  grantor^s  creditors.* 
If  after  the  execution  of  the  deed  the  parties  to  it  still  under- 
stand that  the  relation  of  debtor  and  creditor  continues,  this 
understanding  should  certainly  be  regarded  as  a  strong  reason 
for  the  belief  that  the  deed  was  intended  to  be  a  mortgage.^ 

§  1116.  Voluntary  deed  and  agreement  for  mortgage. — Where 
a  deed  is  made  at  the  request  of  a  husband  to  his  wife,  and  she 
parts  with  nothing  for  the  conveyance,  the  property  is  not  to  be 
protected  in  her  hands  by  those  rules  a[)plicable  in  ordinary  cases 
to  the  property  of  married  women.  Thus,  in  such  a  case,  the 
husband  gave  his  notes  for  the  price  and  signed  a  written  agree- 
ment, to  which,  however,  his  wife  was  not  a  party,  to  execute 
with  her  a  mortgage  back  after  increasing  a  prior  mortgage  to  a 

'  Calhoun  v.  Lumpkin,  60  Tex.  185. 

*  Heading  V.  Weston,  7  Conn.  143 ;  18  Am.  Dec.  89.  See  Pearson  v.  Seay, 
35  Ala.  612.  But  wherever  there  is  a  recognition  of  a  debt  by  the  parties, 
an  agreement  of  this  cliaracter  constitutes  the  transaction  a  mortgage : 
Alstin  V.  Cundiff,  52  Tex.  453  ;  Montgomery  v.  Chadwick,  7  Iowa,  114.  A 
bond  was  execiUed  by  a  grantee  reciting  the  deed  to  him  and  the  indebted- 
ness of  the  grantor.  It  provided  that  if  the  debt  were  discharged  on  or 
before  a  certain  time,  the  bond  should  be  void,  but  that  it  should  continue 
in  force  if  the  grantee  should  refuse  to  reconvey  the  land  upon  payment. 
The  transaction  was  held  to  be  a  mortgage  :  Van  Wagner  v.  Van  Wagner,. 
7  N.  J.  Eq.  (3  Halst.)  27.    See  Henley  v.  Hotalmg,  41  Cal.  22. 

'  Herron  v.  Herron,  91  Ind.  278. 

*  Reed  v.  Reed,  75  Me.  264. 

»  Budd  V.  Van  Orden,  33  N.  J.  Eq.  143. 
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sufficient  amount  to  repair  the  buildings.  The  prior  mortgage 
was  increased,  and  the  wife  then  declined  to  execute  a  second 
mortgage  in  compliance  with  the  agreement  made  by  the  hus- 
band. It  appeared  that  she  did  not  know  of  the  agreement  to 
give  the  mortgage  when  she  accepted  the  deed,  but  in  a  suit  to 
compel  her  to  execute  the  mortgage,  it  was  held  that  this  fact 
made  no  difference,  as  when  she  learned  of  the  agreement  she 
could  have  surrendered  the  property,  and  in  that  event  she  would 
have  occupied  no  worse  position  than  when  the  deed  was  given. 
If  she  did  not  wish  to  do  this  she  ought  to  perform  the  agree- 
ment which  formed  a  material  part  of  the  consideration  for  the 
deed.^ 

§  1117.  Absolute  deed  made  upon  application  for  loan. — Where 
a  person  who  appears  to  be  a  grantor,  desired  in  the  inception  of 
the  transaction  to  borrow  money,  and  obtains  the  money,  courts 
are  inclined  to  say  that  the  parties  have  made  a  mortgage, 
although  the  transaction  may  have  assumed  the  form  of  a  sale.^ 


1  Hall  V.  HaU,  50  Conn.  104. 

'  Russell  V.  Southard,  12  How.  139;  Holmes  v.  Grant,  8  Paige,  243; 
Parmelee  v.  Lawrence,  44  111.  405 ;  Brown  v.  Nickle,  6  Pa.  St.  390;  Miller 
V.  Thomas,  14  111.  42S;  Wheeler  v.  Ruston,  19  lud.  334;  Davis  v.  Deming, 
12  W.  Va.  246 ;  Cross  v.  Hepner,  7  Ind.  359 ;  Kellum  v.  Smith,  33  Pa.  St. 
158 ;  Crassen  v.  Swoveland,  22  Ind.  427 ;  Sears  v.  Dixon,  33  Cal.  326.  In 
Miller  v.  Thomas,  14  111.  428,  there  was  an  absolute  deed  and  au  agreement 
for  a  reconveyance  within  a  limited  time.  The  money  not  being  repaid  at 
the  time  agreed  upon,  possession  was  taken  by  the  mortgagee  and  the  land 
sold  to  a  third  person.  Says  the  court :  "  Upon  this  subject  Shephard  was 
consulted,  who  suggested  that  if  he  took  a  mortgage  it  would  take  as  long 
to  collect  it  as  it  would  to  sue  the  note.  He  tlien  said  he  would  buy  the 
land,  but  in  such  a  way  that  he  could  sell  it  at  a  certain  day,  for  he  would 
not  have  his  money  out  of  his  hands  beyond  his  control.  The  result  was 
a  conveyance  of  the  land  fi-om  Edwards,  and  an  agreement  for  a  resale  or 
conveyance  upon  the  iDayment  of  the  amount  due  upon  a  certain  day. 
There  is  much  evidence  given  of  the  declarations  of  the  parties  as  to  their 
intentions,  made  not  only  at  the  time  of  the  transaction,  but  subsequently, 
which  it  is  unnecessary  to  recapitulate  minutely.  As  is  generally  observed 
in  such  cases,  the  strength  of  the  declarations  testified  to  vary  very  much 
according  to  the  inclination  of  witnesses,  and  the  form  of  the  questions  put 
to  them  eliciting  the  answers.  Upon  the  whole  it  is  manifest  that  it  was 
the  mtention  of  both  parties  to  provide  the  strongest  security  possible  for 
the  payment  of  the  money  designed  to  be  secured  at  the  day  stipulated, 
but  after  all  it  was  only  as  security  that  the  conveyance  was  made.  While 
on  the  one  hand,  EdU-ards  (the  grantor)  stated,  if  he  did  not  pay  the 
money  at  the  time  agreed  upon  he  must  lose  his  land,  on  the  other,  Brown 
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"  The  circumstance  that  there  were  negotiatious  for  a  loan,  or  the 
admission  by  the  grantee  that  he  loaned  the  money  to  the  grantor, 
is  a  strong  circumstance  to  show  that  the  real  transaction  was  a 
mortgage  and  not  a  conditional  sale."  * 

§  1118.  Presumption  of  loan. — As  the  i  ntentiou  of  the  grantor 
in  the  beginning  was  to  borrow  money,  the  presumption  is 
natural,  unless  an  alteration  of  this  intention  is  shown,  that 
any  transfer  made  of  his  property,  connected  with  negotia- 
tions for  borrowing  money,  was  made  as  security  for  a  loan.^ 

stated  that  he  held  the  land  as  security  for  the  payment  of  the  money. 
....  In  cases  of  this  sort,  the  real  character  of  the  arrangement  may  as 
often  be  gathered  from  the  nature  of  the  transaction  and  character  of  the 
circumstances  as  from  the  express  declarations  of  the  parties.  These 
when  considered  can  leave  the  mind  in  but  little  doubt  on  the  subject.  It 
is  manifest  beyond  contradiction,  that  Brown  did  not  wish  to  become  the 
real  purchaser  of  the  land,  but  he  wanted  his  money  at  the  time  agreed 
upon.  Edwards  did  not  wish  to  part  with  the  land,  but  desired  to  give 
Brown  the  most  perfect  security  upon  it  that  the  money  should  be  promptly 
paid." 

'  Davis  V.  Deming,  12  W.  Va.  246, 283,  per  Green,  J.  In  Locke  v.  Palmer, 
26  Ala.  312,  the  court  observes :  "  There  are,  in  most  cases  of  this  character, 
no  tests  which  will  enable  a  court  to  determine  with  anything  like  positive 
certainty,  whether  a  mortgage  or  a  conditional  sale  was  intended  ;  but  the 
inclination  of  equity  in  such  cases  is  always  to  lean  against  the  latter,  for 
the  reason  that  an  error  which  converted  the  transaction  into  a  mortgage 
would  not  be  as  injurious  as  a  mistake  which  changed  a  mortgage  into  a 
conditional  sale ;  and  this  leaning  is  strongly  manifested  whenever  the  con- 
tract had  its  origin  in  a  proposition  for  a  loan,  or  the  relation  of  debtor  and 
creditor  existed  between  the  parties ;  these  circumstances  being  regarded 
as  amongst  the  circumstances  tending  to  show  that  a  mortgage  was 
intended." 

2  Davis  V.  Hemenway,  27  Vt.  589 ;  Anon.  2  Hay w.  (N.  C.)  26 ;  Crews 
V.  Threadgill,  35  Ala.  384,  344.  In  the  latter  case  the  court  said :  "  This 
case,  then,  furnishes  most  of  the  evidences  of  a  mortgage.  It  originated  in 
a  loan  of  money ;  the  possession  of  the  premises  remained  with  the  grantor 
by  the  permission  of  the  grantee,  and  the  amount  of  money  advanced  was 
little  if  anj^  more  than  half  the  then  market  value  of  the  lands."  Tliis  case 
approves  the  earlier  decision  of  Locke  v.  Palmer,  26  Ala.  312. 

In  Smith  v.  Sackett,  15  111.  528,  the  court  said  tp.  533),  per  Scates,  J. : 
"Though  the  loan  was  refused  in  the  usual  form  on  a  note  or  mortgage, 
yet  they  made  no  particular  objection  to  receiving  it  in  the  form  of  a  bond 
for  a  deed  from  the  lender.  It  is  very  apparent  that  Sackett  preferred  and 
insisted  upon  this  form,  under  the  impression  that  ujoon  a  failure  of  pay- 
ment it  gave  him  the  advantage  of  raising  the  amount  by  sale  to  another, 
supposing  the  fonn  of  the  transaction  conclusive  of  its  true  character.  It 
was  in  this,  if  at  all,  he  committed  his  mistake.  Courts  will  look  behind 
and  outside  of  deeds  to  ascertain  whether  they  Avere  intended  as  mort- 
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And  this  is  true,  though  a  different  consideration  than  the  one 
first  sought  be  recited  in  the  deed.  The  parties  having  treated 
as  borrower  and  lender,  the  conveyance  will  be  considered  a 
mortgage,  unless  it  appear  that  they  afterwards  contracted  for  a 
sale  of  the  property  without  reference  to  the  loau.^     In  a  case  in 

gages,  although  absolute  upon  their  face ;  and  when  that  character  is 
established,  it  will  ever  be  treated  as  a  mortgage." 

In  Davis  ■;;.  Hopkins,  15  111.  519,  in  a  similar  case,  the  court  said: 
"  Indeed,  it  seems  to  be  a  device  resorted  to  for  the  concealment  of  usury, 
or  hard  and  unconscionable  terms,  but  it  is  destined  to  defeat.  Whenever 
its  true  character  may  be  reached  and  exposed  by  proofs,  I  do  not  perceive 
that  it  ojDens  the  door  any  wider  than  it  already  stands  to  combinations  of 
frauds  and  perjury.  AH  our  transactions  are  liable  to  the  same  where  we 
are  destitute  of  evidence  for  their  exposure  ;  and  the  remedy  proposed  by 
disregarding  would  equally  apply  and  exclude  all  testimony,  verbal  or 
written,  because  it  might  be  the  result  of  combination,  fraud,  deceit, 
perjury,  and  forgery." 

1  Morris  v.  Nixon,  1  How.  118.  And  see  Sweetzer's  Appeal,  71  Pa.  St. 
264 ;  Leahigh  v.  White,  8  Nev.  147 ;  Dwen  v.  Blake,  44  111.  135 ;  Tibbs  v. 
Morris,  44  Barb.  138  ;  Richardson  ?>.  Barrick,  16  Iowa,  407 ;  Smith  v.  Doyle, 
46  111.  451 ;  Knowlton  v.  Walker,  13  Wis.  264 ;  Phillips  v.  Hulsizer,  20  N.  J. 
Eq.  308 ;  Marvin  v.  Prentice,  49  How.  Pr.  385;  Fiedler  v.  Darrin,  50  N.  Y. 
437,  441. 

In  Preschbaker  v.  Feaman,  32  111.  475,  one.  Servant,  was  employed  by  the 
parties  to  draw  the  pajiers  between  them.  In  his  testimony  he  said  that  he 
first  drew  a  conditional  deed,  but  the  parties  preferred  a  regular  deed  with 
an  agreement  for  a  reconveyance,  and  he  drew  the  papers  accordingly. 
Several  witnesses  who  were  present  at  the  negotiations  testified  that  Presch- 
baker desired  to  sell  the  farm.  Others  testified  that  Preschbaker  had 
frequently  said  that  he  had  sold  the  farm.  The  lower  court  regarded  the 
transaction  a  conditional  sale,  and  dismissed  the  bill  to  redeem.  On 
appeal  the  Supreme  Court  reversed  the  judgment,  saying:  "To  deter- 
mine whether  such  a  transaction  is  a  sale,  or  a  mortgage  to  secure  the 
payment  of  the  money  advanced,  the  intention  of  the  parties  at  the  time 
must  control.  To  ascertain  that  intention,  the  transaction  must  be  viewed 
in  the  light  of  all  the  surrounding  circumstances.    In  equity,  the  form  of 

the  transaction  is  not  regarded,  but  the  substance  must  control In 

such  a  case,  all  of  the  attendant  circumstances  will  be  considered  in  ascer^ 
taining  the  true  character  of  the  transaction.  It  is  from  them  the  inten- 
tions of  the  parties  can  be  ascertained It  then  remains  to  determine 

whether  the  evidence  in  this  case  brings  it  within  the  rule  ;  whether  it  is 
shown  to  have  been  designed  as  a  mortgage  or  a  conditional  sale.  Both 
Instruments  having  been  executed  at  the  same  time,  must  be  regarded  as 
forming  but  one  transaction,  and  they  seem  rather  to  indicate  a  loan  and 
mortgage  than  a  purchase  and  a  resale.  Such  purcliases  and  resales  are 
not  of  frequent  occurrence,  while  such  mortgages  are  usual."  The  court, 
after  reviewing  the  evidence,  said :  "  And  whilst  the  evidence  is  some- 
what conflicting,  yet  when  all  of  the  circumstances  are  considered,  we  can- 
not avoid  the  conclusion  that  it  was  designed  as  a  mortgage  to  secure  a 
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New  York,  where  an  absolute  deed  was  held  to  be  a  mortgage, 
the  court,  speaking  of  the  circumstances  that  led  it  to  that  con- 
clusion, said :  "The  application  here  was  for  a  loan,  and  all  the 
negotiations  were  in  respect  to  the  form  of  the  security  upon  the 
premises  in  question ;  and  there  was  no  treaty  for  a  purchase  by 
the  plaintiff,  and  no  pretense  that  the  defendants  would  have 
sold  the  premises  for  the  sum  actually  advanced  by  the  plaintiff, 
or  for  twice  that  amount.  The  time  of  repayment  was  the  day 
fixed  by  the  borrower  on  the  first  application ;  and  the  amount 
to  be  repaid,  the  principal  sum  advanced,  and  the  ten  per  cent 
proposed  to  be  paid,  and  which  the  plaintiff  was  so  willing  to 
receive."  * 

loan."  See,  also,  Harbison  v.  Houghton,  41  111.  529 ;  Whitcomb  v.  Suther- 
land, 18  111.  578  ;  Coates  v.  Woodworth,  13  111.  654. 

In  Ruckman  v.  Alwood,  71  111.  155,  one  A.  J.  Alwood,  was  persecuted  by 
mob  violence,  which  resulted  in  the  burning  of  his  crops.  His  lands  were 
new,  and  he  was  embarrassed  for  means  to  develop  them.  Ruckman,  a 
man  of  wealth,  was  a  cousin,  and  professed  a  friendly  interest  in  Alwood. 
He  suggested  to  Alwood  the  idea  of  conveying  the  property  to  him  as  a 
means  of  avoiding  these  persecutions.  Ruckman  advanced  money,  and 
took  an  absolute  deed.  Alwood  frequently  said  to  the  neighbors  that 
although  he  was  still  in  possession,  he  had  ceased  to  have  any  interest  in 
the  lands  or  tlie  products,  but  had  sold  the  premises  to  Ruckman.  Ruck- 
man attempted  to  treat  the  deed  as  absolute,  but  the  court  held  it  to  be  a 
mortgage. 

1  Fiedler  v.  Darrin,  50  N.  Y.  438,  442.  An  agreement  for  a  sale  of  land 
for  which  a  deed  is  to  be  executed  in  two  years,  with  an  indorsed  agree- 
ment by  the  vendee  to  cancel  the  agreement  on  repayment  of  the  price, 
witii  interest,  by  the  vendor  within  two  years,  is  a  mortgage :  Brown  v. 
Nickle,  (3  Pa.  St.  390.  In  Kerr  v.  Gilmore,  6  Watts,  405,  the  court  says 
(p.  407) :  "  Tlie  result  of  these  cases  seems  to  be  that  if  the  agreement  is  in 
substance  a  loan  of  money,  no  management  or  contrivance  of  the  lender ; 
no  form  of  expression  in  the  instruments ;  not  even  dating  the  defeasance 
several  days  after  the  deed  ;  not  even  the  lender  uniformly  stating  that  he 
will  not  have  a  mortgage,  will  avail.  A  sale  in  form,  but  which  in  fact 
and  substance  may  bo  avoided  by  the  payment  of  money  within  a  given 
time,  is  and  will  bo  held  to  be  a  mortgage ;  if  a  mortgage  until  that  period 
elapses,  it  must  continue  a  mortgage  until  lapse  of  time  or  some  other 
matter  changes  it.  In  diflferent  cases  we  And  different  particulars  stated  as 
being  criteria  by  which  to  distinguish  whether  the  instrument  be  a  mort- 
gage or  an  absolute  sale.  Eacli  of  these  may  have  weight ;  but  it  is  not 
safe  to  designate  the  insertion  or  omission  of  anj'^  one  clause  or  circum- 
stance as  conclusive,  for  that  would  be  adopted  by  the  rapacious,  and 
submitted  to  by  the  needy,  and  the  wholesome  rules  now  established 
would  become  useless."  The  court  conceding  tliat  the  parties  in  a  fair 
case  may  make  a  conditional  sale  continues  :  "  The  authorities,  however, 
Ba,j  that  even  when  the  matter  assumes  this  appearance,  the  courts  are 
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§  1119.  Sale  may  have  been  made. — But  it  does  not  by  any 
means  follow  that  because  the  transaction  began  by  an  applica- 
tion for  a  loan,  a  loan  was  made.  An  application  of  this  char- 
acter may  terminate  in  either  an  absolute  or  conditional  sale. 
Undoubtedly,  courts  will  carefully  scrutinize  all  transactions 
where  a  sale  has  been  the  result  of  negotiations  initiated  by  an 
application  for  a  loan.  Yet  when  it  clearly  appears  a  sale  was 
intended,  it  will  be  upheld.^  Where  a  mortgagor  applied  to  the 
mortgagee  for  a  second  loan,  and  the  latter  refused  to  give  him 
the  money,  but  agreed  to  purchase  the  land,  giving  up  the  first 
mortgage  and  paying  the  additional  sum  sought  by  the  mort- 
gagor, and  agreed  also  that  the  mortgagor  might  repurchase 
within  six  months  on  repayment  of  both  the  original  loan  and 
the  additional  sum  paid,  the  transaction  was  held  to  be  a  sale 
with  a  right  of  repurchase,  and  not  a  mortgage.^ 

§  1120.  Delivery  of  deed  In  payment  of  debt. — An  agreement 
by  a  grantee  under  an  absolute  deed  delivered  in  payment  of  a 
debt  made  at  the  same  time  as  the  deed,  to  reconvey  upon  receiv- 
ing within  a  stipulated  time  an  amount  equal  to  the  debt  and 
interest,  does  not  necessarily  constitute  the  transaction  a  mort- 
gage. The  test  in  all  these  cases  is  the  existence  of  a  debt. 
Wherever  there  is  a  debt  which  may  be  the  subject  of  an  action, 
the  deed  must  be  declared  a  mortgage.  But  where  the  convey- 
ance discharges  the  debt,  and  this  is  the  intention  of  the  parties, 
so  that  an  action  could  not  be  maintained  to  recover  the  debt,  it 
being  paid,  the  sale  must  be  held  absolute.^     Where  the  title 

bound  to  scrutinize  the  transaction  with  great  care,  and  to  be  watchful  that 
it  was  not  originally  a  loan  of  money ;  and  when  we  consider  that  many 
of  those  who  lend  are  astute  to  devise  some  mode  by  which  to  become 
absolute  owners,  if  the  money  be  not  repaid  at  the  day,  this  caution 
would  seem  to  be  necessary."  See  People  v.  Irwin,  14  Cal.  428 ;  Kelle- 
ran  v.  Brown,  4  Mass.  443 ;  Eaton  v.  Green,  22  Pick.  526  ;  Col  well  v.  Woods, 
3  Watts,  188 ;  Poindexter  v.  McCannon,  1  Dev.  Eq.  373  :  18  Am.  Dec.  591 ; 
Crane  v.  Bonnell,  1  Green  Ch.  264. 

1  Turner  v.  Kerr,  44  Mo.  429 ;  Holmes  v.  Fresh,  9  Mo.  201,  206 ;  Flagg  v. 
Mann,  14  Pick.  467  ;  McDonald  v.  McLeod,  1  Ired.  Eq.  221 ;  De  France  v. 
De  France,  34  Pa.  St.  385. 

*  Adams  ■;;.  Adams,  51  Conn.  544. 

s  Page  V.  Vilhac,  42  Cal.  75 ;  Farmer  v.  Grose,  42  Cal.  169 ;  Morrison  v. 
Brand,  5  Daly,  40;  Weathersly  v.  Weathersly,  40  Miss.  462;  Turner  v. 
Kerr,  44  Mo.  429;  Hoopes  v.  Bailey,  28  Miss.  328;  Baugher  v.  Merryman, 
32  Md.  185.    In  Farmer  v.  Grose,  supra,  the  court  said  :  "  In  cases  of  this 
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has  been  transferred  by  an  actual  sale,  a  contract  by  the  pur- 
chaser for  a  resale  of  the  property,  within  a  specified  time,  for  the 
price  that  he  paid,  does  not  change  the  ti-ansaction  into  a  mort- 
gage.^ The  essential  fact  to  be  determined  is  whether  the  convey- 
ance operates  as  a  discharge  of  the  debt.  If  the  indebtedness 
remains  uncanceled,  the  conveyance  is  treated  in  equity  as  a  mort- 
gage, though  the  grantee  may  not  regard  it  as  such.  But  he  cannot 
hold  the  absolute  title  without  at  the  same  time  relinquishing 
the  right  to  compel  payment  of  the  debt.^  The  fact  that  the 
vendee  maintains  possession  for  a  long  time  without  the  pay- 
ment of  interest  or  rent,  and  the  relation  of  debtor  and  creditor 
is  not  recognized  in  the  subsequent  dealings  of  the  parties,  tends 
to  show  that  the  transaction  was  not  a  mortgage.^  Where  the 
relation  of  debtor  and  creditor  continues,  the  grantee  possesses 
the  right  to  call  upon  the  grantor  for  any  deficiency  arising 
upon  a  foreclosure  and  sale.  Unless  he  has  this  right,  an  agree- 
ment to  recouvcy  with  the  deed  creates  a  conditional  sale.'*  A 
mortgagor  executed  a  quit-claim  deed  to  the  mortgagee,  who 
held  two  overdue  mortgages  on  the  land,  the  grantor  taking 
back  a  lease.  There  was  a  provision  for  a  reconveyance  if  he, 
the  grantor  and  debtor,  should  pay  the  debt  within  a  time  speci- 
fied, and  the  old  notes  and  mortgages  were  not  surrendered. 
The  court  held  that  the  instrument  was  to  be  treated  as  a  mort- 
gage, and  not  as  an  absolute  deed.' 

class  tho  well-established  test  by  which  to  determine  whether  the  trans- 
action is  a  mortgage  or  a  defeasible  sale  is  the  fact  whether  or  not,  notwith- 
standing the  conveyance,  there  is  a  subsisting  continiiing  debt  from  tho 
grantor  to  the  grantee.  If  the  consideration  for  tho  conveyance  was  an 
antecedent  debt,  and  the  property  is  to  be  reconveyed  on  the  payment  of 
the  debt  with  interest,  and  nothing  more  appears,  prima  facie  the  trans- 
action would  be  a  mortgage.  In  liko  manner,  if  there  was  no  antecedent 
debt,  but  a  loan  of  money  to  bo  repaid  with  interest,  and  such  was  the  real 
intention  and  understanding  of  the  parties,  it  would  be  a  mortgage  and 
not  a  defeasible  sale,  whatever  may  be  the  terms  employed  in  the 
contract." 

1  Mason  v.  Moody,  26  Miss.  184 ;  Porter  v.  Nelson,  4  N.  H.  130. 

*  Sutphen  v.  Cusbman,  35  111.  186. 

5  O'Reilly  v.  O'Donoghue,  Ir.  Rep.  10  Eq.  73. 

*  Robinson  v.  Cropsej^,  2  Edw.  Ch.  138 ;  Blakemore  v.  Byrnside,  7  Ark. 
505 ;  Slowey  v.  McMurray,  27  Mo.  113 ;  Johnson  v.  Clark,  5  Ark.  321  ; 
Saxton  V.  Hitchcock,  47  Barb.  220  ;  De  Bruhl  v.  Maas,  54  Tex.  464 ;  Porter 
V.  Clements,  3  Ark.  364.    Sec  Usher  v.  Livermore,  2  Iowa,  117. 

5  Bearss  v.  Ford,  108  lU.  16. 
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§  1121.  Purcliase  of  mortgaged  premises  by  mortgagee. — A 
mortgagee  has  the  right  to  purchase  the  mortgaged  premises. 
If  the  deed  made  to  him  is  in  satisfaction  of  the  mortgage  debt, 
the  deed  does  not  thereby  become  a  mortgage.  An  owner  of 
land  had  made  deeds  of  trust  and  had  not  paid  the  interest  or 
taxes  for  four  years.  On  receiving  notice  that  the  property 
would  be  sold,  he  stated  that  he  preferred  to  make  a  deed  for 
the  property  rather  than  to  have  a  sale  take  place  under  the 
trust  deeds  or  on  foreclosure.  Finally  the  amount  due  was 
determined,  and  he  executed  a  deed  absolute  in  form  for  the 
property.  But  he  took  back  a  contract  to  convey  the  land  to 
him  upon  the  payment  of  the  amount  found  to  be  due  within 
one  year.  He  executed,  however,  no  new  obligation,  and  his  notes 
and  deeds  of  trust  were  surrendered,  and  the  trust  deeds  were 
satisfied  on  the  records.  This  transaction  was  held  to  be  a  sale 
of  the  equity  of  redemption,  and  not  in  any  sense  a  mortgage.* 

§  1122.  Liability  for  taxes. — Where  no  agreement  exists  to 
the  contrary,  the  grantee  in  a  deed  absolute  in  form  but  intended 
as  a  mortgage  is  liable  as  between  himself  and  grantor,  accord- 
ing to  a  somewhat  late  decision  in  Maryland,  to  pay  the  taxes 
on  the  property  which  have  accrued  after  the  date  of  the  deed.^ 

§  1123.  Comments. — The  decision  in  the  case  cited  in  the 
preceding  section  undoubtedly  would  be  good  law  in  California, 
where  by  force  of  constitutional  provisions  the  mortgagee  is 

^  Rue  V.  Dole,  107  111.  275.  "No  new  note  was  given,"  said  Mr.  Justice 
Craig,  "  nor  was  there  any  agreement  by  Rue  to  pay  the  executor  a  single 
dollar.  The  contract  given  to  him  does  not  bind  him  to  make  any  pay- 
ment whatever,  but  it  merely  provides  that  the  executor  shall  convey  the 
premises  to  him,  provided  he  pays  a  certain  amount  at  a  certain  time.  If, 
then,  there  was  no  debt  due  from  Rue  to  the  executors,  how  could  the  deed 
and  contract  be  held  to  be  a  mortgage  ?  The  land  could  not  be  conveyed 
as  security  for  a  debt,  because  there  was  no  debt  to  secure.  Suppose  the 
complainants  had,  after  the  deed  and  contract  were  executed,  and  after  the 
time  for  a  conveyance  had  expired,  sued  the  defendant  in  an  action  at  law 
to  recover  the  amount  of  the  original  indebtedness,  could  the  action  have 
been  maintained  ?  We  think  not,  for  the  reason  the  land  was  conveyed 
in  satisfaction  of  the  indebtedness.  And  where  a  plea  of  payment  would 
operate  as  a  bar  to  an  action  of  that  character,  for  the  reason  the  convey- 
ance had  extinguished  the  debt,  the  transaction  may  be  regarded  as  an 
absolute  sale." 

»  Davis  V.  Hall,  52  Md.  673. 
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compelled  to  pay  the  taxes  on  his  mortgage,  which  for  the 
purposes  of  assessment  and  taxation  is  deemed  and  treated  as  an 
interest  in  the  property  affected  thereby.*  But  in  other  States 
where  the  mortgage  is  not  taxed  to  the  mortgagee,  it  is  doubtful 
if  this  decision  would  be  regarded  as  correctly  stating  the  law. 
If  a  deed  absolute  in  form  is  in  fact  a  mortgage,  it  should  be 
treated  as  a  mortgage  for  all  purposes,  aud  all  the  consequences 
that  attach  to  a  mortgage  such  in  form,  should  also  attach  to  an 
instrument  which  in  substance  is  a  mortgage,  regardless  of  what 
its  form  may  be.  It  seems  to  the  author,  that  if  the  grantee  is 
declared  to  be  a  mortgagee,  he  should  not  occupy  a  worse  position 
than  he  would  have  occupied  had  the  instrument  been  in  the 
form  of  a  mortgage;  aud  hence,  it  would  seem  reasonable,  in 
those  States  where  no  deduction  is  made  in  favor  of  the  mort- 
gagor for  mortgages  on  his  property,  that  he  should  be  charge- 
able with  the  taxes  paid  by  the  grantee  under  an  absolute  deed 
intended  as  a  mortgage. 

§  1124.  Third  person  as  purchaser. — If  a  third  person  is 
induced  to  become  a  purchaser,  and  he  agrees  to  convey  the 
premises  to  the  person  inducing  him  to  purchase  on  the  payment 
of  a  certain  sum  to  him  within  a  certain  time,  the  agreement 
must  be  complied  with  or  all  rights  to  purchase  under  it  are 
forfeited.^  A  conditional  sale  and  not  a  mortgage  must  be  the 
result  where  the  relation  of  debtor  and  creditor  is  not  created.' 
But  in  equity,  if  the  debtor  has  any  interest  in  the  property, 
legal  or  equitable,  and  obtains  a  conveyance  for  a  person  who 
advances  money  therefor,  upon  an  understanding  that  the  title 
shall  be  transferred  to  him  upon  paying  the  money  advanced,  he 
has  the  right  to  redeem  from  the  grantee,  who  having  secured 
the  title  by  his  act,  holds  it  as  his  mortgagee.'*     Where  a  person 

^  Cal.  Const,  art.  xiii.  gg  4,  5. 

»  Hill  V.  Grant,  46  N.  Y.  496 ;  Stephenson  v.  Thompson,  13  111.  186 ;  Hull 
V.  McCall,  13  Iowa,  467 ;  Roberts  v.  McMahan,  4  Greene,  G.  34. 

'  Humphrey  v.  Snyder,  1  Morris,  263  ;  Gait  v.  Jackson,  9  Ga.  151 ;  Chap- 
man V.  Ogden,  30  111.  515.  See  Carr  v.  Rising,  62  111.  14 ;  Smith  v.  Sackett, 
15  111,  528. 

«  Houser  v.  Lamont,  55  Pa.  St.  311 ;  Stoddard  v.  Whiting,  46  N.  Y.  627  ; 
Turner  v.  Wilkinson,  72  Ala.  361 ;  Wright  v.  Shumway,  1  Biss.  23 ;  Carr  v. 
Carr,  52  N.  Y.  251 ;  Lindsay  v.  Matthews,  17  Fla.  575 ;  Hoile  v.  Bailey,  58 
Wis.  434 ;  Fisk  v.  Stewart,  24  Minn.  97 ;  McBurney  v.  WeUman,  42  Barb. 
390 ;  Stinchfield  v.  Milliken,  71  Me.  567. 
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has  a  contract  for  the  purchase  of  laud,  and  procures  another 
who  takes  the  deed  in  his  own  name  to  advance  the  money,  the 
latter  is  a  mortgagee,  and  his  rights  and  obligations  are  the  same 
as  they  would  be  if  the  land  had  been  transferred  to  him  by  the 
debtor.^  But  then  the  person  procuring  another  to  purchase 
land  must  have  either  an  equitable  or  legal  interest  in  it,  to 
cause  an  agreement  by  the  purchaser  to  convey  upon  being 
reimbursed,  to  constitute  the  transaction  a  mortgage.  When 
there  is  no  such  interest,  the  transaction  will  be  regarded  as  a 
mere  contract  of  sale.^  Where  a  mortgagor  after  the  expiration 
of  the  statutory  time  was  allowed  to  redeem,  another  person 
advancing  the  money,  and  the  mortgagee  executed  a  quit-claim 
conveyance  to  the  mortgagor,  and  the  latter  executed  an  absolute 
deed  to  the  person  advancing  the  money,  and  received  back  a 
written  agreement  giving  a  certain  time  to  redeem  on  payment 
of  the  money  advanced,  the  conveyance  in  equity  was  deemed 
a  morto;ao;e.^ 


"^o^s^ 


§  1125.    Agreement  to  reconvey  showing  absolute  sale. — In 

the  majority  of  cases,  the  agreement  for  repurchase  does  not 
attempt  to  define  the  transaction  either  as  a  conditional  sale  or  a 
mortgage.  A  statement  in  the  agreement  for  a  reconveyance  that 
it  is  not  to  be  construed  so  as  to  make  the  transaction  a  morte-ase, 
is  not  conclusive  on  the  court.  But  where  the  contract  for 
repurchase  shows  upon  its  face  that  the  parties  actually  intended 
to  make  an  absolute  sale,  giving  the  vendor  an  option  to  repur- 
chase, it  will  be  so  construed  when  its  provisions  and  the  idea 
that  a  mortgage  was  intended  are  inconsistent.^  A  recital  in  an 
absolute  deed  that  it  was  executed  to  secure  a  loan  of  money, 
shows  that  the  deed  upon  its  face  is  a  mortgage.^     If  the  instru- 

»  Hidden  v.  Jordan,  21  Cal.  92;  Strong  v.  Shea,  83  111.  575;  Smith  v. 
Knoebel,  82  III.  392 ;  Brumfield  v.  Boutall,  24  Hun,  451 ;  Barnett  v.  Nelson, 
46  Iowa,  495  ;  Hardin  v.  Eames,  5  Bradw.  (111.)  153.  And  where  the  grantee 
advances  only  part  of  the  purchase  money,  he  has  a  lien  upon  the  whole 
land,  and  not  merely  upon  a  proportionate  undivided  interest;  Hidden  v. 
Jordan, supra. 

2  Caprez  v.  Trover,  96  111.  456 ;  McClintock  v.  McClintock,  3  Brewst.  76. 
See  Penn.  Life  Ins.  Co.  v.  Austin,  42  Pa.  St.  257. 

s  Turner  v.  Wilkinson,  72  Ala.  361. 

«  Hanford  v.  Blessing,  80  111.  188 ;  Smith  v.  Crosby,  47  Wis.  160.^  2-  /VW//^;^ 

'  Montgomery  v.  Chadwick,  7  Iowa,  114. 
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ment,  however,  contains  a  declaration  that  it  is  a  conditional  deed 
and  not  a  mortgage,  and  that  it  is  to  be  absolute  if  the  sum 
specified  is  not  paid  at  the  time  limited,  it  is  held  that  it  is  to  be 
construed  as  a  conditional  deed  and  not  a  mortgage.*  Where 
the  grantor  claims  after  the  transaction  had  been  consummated 
that  it  was  a  mortgage,  while  in  fact  it  was  a  sale,  a  bill  in  equity 
may  be  maintained  by  the  grantee  to  have  it  adjudged  a  sale.' 
The  right  to  redeem  from  a  mortgage  exists  until  it  has  been 
taken  away  by  foreclosure,  but  in  the  case  of  a  conditional  sale, 
the  contract  of  the  parties  will  be  enforced,  and  there  can  be  no 
redemption  after  the  day  fixed  for  payment.'  A  deed  was  exe- 
cuted and  the  grantee  agreed  in  writing  to  pay  certain  debts  of 
the  grantor,  and  the  grantor  was  to  repay  the  amount  in  a  specified 
time,  with  interest,  and  upon  repayment,  the  grantee  was  to 
reconvey  to  the  grantor.  The  transaction,  the  court  held,  con- 
stituted a  conditional  sale  and  not  a  mortgage.^ 

§  1126.  Agreement  that  grantee  may  seU. — Where  the  agree- 
ment authorizes  the  grantee  to  sell  the  property  and  apply  the 
proceeds  towards  the  payment  of  the  sum  he  has  advanced,  pay- 
ing the  residue,  if  any,  to  the  grantor,  the  transaction  is  a  mort- 

^  Burnside  v.  Terry,  45  Ga.  621.  The  terms  of  an  agreement  may  be  so 
convincing  that  the  transaction  was  a  sale,  that  while  not  conclusive,  very 
little  additional  evidence  to  this  effect  may  lead  to  that  conclusion  :  Han- 
ford  V.  Blessing,  80  111.  188.  Effect  should  bo  given  to  an  express  provis- 
ion that  an  agreement  for  reconveyance  should  be  deemed  only  a  contract 
to  reconvey,  and  not  as  an  acknowledgment  that  the  deed  was  intended  as 
a  mortgage,  if  consistent  with,  the  whole  transaction :  Ford  v,  Irwin,  18 
Cal.  117.  See  Hickox  v.  Lowe,  10  Cal.  197 ;  Bishop  v.  Williams,  18  111.  101 ; 
Snyder  v.  Griswold.  37  111.  216. 

'  Rich  V.  Doane,  35  Vt.  125. 

3  People  V.  Irwin,  14  Cal.  428 ;  Henley  v.  Hotaling,41  Cal.  22;  Cornell  v. 
Hall,  22  Mich,  377  ;  Joy  v.  Birch,  4  Clark  &  F.  57 :  Ensworth  v.  Griffiths,  1 
Brown  Pari.  C.  149 ;  Pegg  v.  Wisden,  16  Beav.  239 ;  Perry  v.  Meddowcroft, 
4  Beav.  197 ;  Barrell  v.  Sabine,  1  Vern.  268 ;  Holmes  v.  Grant,  8  Paige,  243 
Glover  v.  Payn,  19  Wend.  518 ;  Brown  v.  Dewey,  2  Barb.  28 :  Hanford  w 
Blessing,  80  111.  188 ;  Pitts  v.  Cable,  44  lU.  103 ;  Dwen  v.  Blake,  44  111.  135 
Shays  v.  Norton,  48  111.  100  ;  Carr  v.  Rising,  62  111.  14 ;  Haines  v.  Thomson 
70  Pa.  St.  434 ;  Rich  v.  Doane,  35  Vt.  125 ;  Trucks  v.  Lindsay,  18  Iowa,  504 
Merritt  v.  Brown,  19  N.  J.  Eq.  287 ;  Ransone  v.  Frayser,  10  Leigh,  592 
Moss  V.  Green,  10  Leigh,  251 ;  34  Am.  Dec.  731.    The  privilege  to  repur- 
chase may  be  a  personal  one,  which  cannot  be  enforced  in  case  of  the  death 
of  the  grantor :  Newton  v.  Newton,  11  R.  I.  390. 

*  Hays  V.  Carr,  83  Ind.  275. 
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gage.^  But  the  grantee  has  the  power  to  convey  the  estate  free 
from  the  encumbrance.^  A  conditional  sale  is  not  converted  into 
a  mortgage  by  an  agreement  on  the  part  of  the  grantor,  Avho  is  a 
joint  tenant,  not  to  make  partition  without  the  grantee's  advice 
and  consent.^  Nor  does  an  agreement  j)ermitting  the  grantor 
"within  a  specified  time  to  sell  the  j^roperty  for  a  larger  sum  than 
he  received,  by  paying  to  the  grantee  the  amount  mentioned  as 
the  consideration  in  the  deed,  make  the  instrument  a  mortgage.'* 

§  1127.  Surplus  after  sale.  —  When  a  deed  absolute  on  its 
face  is  intended  as  a  mortgage,  it  will  be  treated  as  such  in  all  its 
aspects,  and  if  the  property  is  sold,  the  surplus  remaining  after 
the  payment  of  the  debt  may  be  recovered  by  the  mortgagor.^ 

^  Eaton  V.  Whiting,  3  Pick.  484 ;  Kidd  v.  Teeple,  23  Cal.  255 ;  Ogden  v. 
Grant,  6  Dana,  473 ;  Hagthorp  v.  Hook,  1  Gill  &  J.  270 ;  Crane  v.  Buclianan, 
29  Ind.  570 ;  Lawrence  v.  Farmers'  Loan  &  Trust  Co.  13  N.  Y.  200  ;  Ruffners 
V.  Putney,  12  Gratt.  541 ;  Gillis  v.  Martin,  2  Dev.  Eq.  470 ;  25  Am.  Dec.  729. 
In  Kidd  v.  Teeple,  siqn-a,  the  instrument  granted,  bargained,  and  sold  a 
■water  ditch,  authorized  the  grantees  to  collect  the  issues  and  profits,  and 
in  case  payment  was  not  made  to  sell  the  property.  The  court  held  it 
constituted  a  mortgage, 

*  Eaton  V.  Whiting,  3  Pick.  484.  In  that  case,  Parker,  C.  J.,  delivering 
the  opinion  of  the  court,  says  (p.  491):  "An  instrument  of  conveyance, 
therefore,  which  appears  on  the  face  of  it,  or  by  contemporaneous  instru- 
ments, to  be  intended  as  security  for  the  payment  of  a  debt  or  the  per- 
formance of  other  conditions,  does  not  lose  this  character  while  the  estate 
remains  in  the  hands  of  the  grantee,  although  he  may  have  power  to 
convey  the  estate  free  from  such  encumbrance.  A  power  to  sell,  executed 
to  one  who  relies  upon  such  power,  and  expects  and  intends  to  purchase 
an  absolute  estate,  will  without  doubt  pass  an  unconditional  estate  to  the 
purchaser,  though  this  form  of  conveyance  is  rare  in  this  country.  But 
while  the  power  remains  unexecuted,  the  relation  of  mortgagor  and  mort- 
gagee subsists,  if  that  was  the  relation  created  by  the  instrument  separate 
from  the  power;  but  even  under  such  a  power,  it  has  been  held  in  Eng- 
land, that  if  the  purchaser  knows  the  original  nature  of  the  transaction, 
and  appears  not  to  have  purchased  wholly  without  reference  to  the  con- 
ditional character  of  the  title,  he  will  be  compelled  in  equity  to  surrender 
it,  on  receiving  the  money  he  has  advanced.  See  Croft  v.  Powel,  2  Com. 
Rep.  607." 

'  Cotterell  v.  Purchase,  For.  61 ;  Cas.  t.  Talb.  61. 

*  Slratton  v.  Sabin,  9  Ohio,  28  ;  34  Am.  Dec.  418. 

*  Bettisv.  Townsend,  61  Cal.  333.  And  see,  also,  Hunt  v.  Middlesworth, 
44  Mich.  448,  where  a  judgment  had  been  recovered  in  another  State  for 
the  surplus,  and  suit  was  afterwards  brought  on  this  judginent  in  the 
State  in  which  the  deed  was  executed.  In  the  suit  based  on  the  judgment 
the  ofifer  of  the  grantee  in  the  deed  to  show  how  the  property  was  paid  for 
when  first  conveyed,  was  held  to  be  immaterial  by  reason  of  the  judgment. 

n.  Deeds.  — 28. 
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Thus,  a  corporation  advanced  the  sum  of  seven  hundred  dollars 
to  A,  for  the  redemption  of  a  piece  of  real  estate  for  the  benefit 
of  the  owner's  children,  the  property  being  subject  to  a  deed 
of  trust  to  secure  a  debt.  The  property  was  thereafter  con- 
veyed to  A  for  the  expressed  consideration  of  seven  hundred 
dollars,  he  agreeing  in  case  the  property  should  be  sold  for  more 
than  the  loan  and  other  necessary  expenses  incurred,  to  pay 
the  surplus  to  the  children  of  the  owner.  A  subsequently 
sold  the  land  for  the  sum  of  twelve  hundred  dollars.  The  court 
held  that  the  transaction  constituted  a  mortgage,  and  that  an 
action  could  properly  be  brought  in  the  names  of  the  benefici- 
aries of  the  trust  to  recover  the  difference.^  A  mortgagee  in 
possession  under  a  deed  absolute  in  form,  is,  in  case  he  sells  the 
mortgaged  premises,  compelled  to  account  for  the  amount  which 
he  received,  though  he  may  be  able  to  show  by  the  opinion  of 
competent  judges,  that  the  sum  for  which  the  property  was  sold 
exceeds  its  market  value.^ 

§  1128.  Agreement  that  grantee  may  buy. — An  agreement 
executed  by  the  grantee  contemporaneously  with  the  execution  of 
a  deed,  and  as  part  of  the  transaction  by  which  he  binds  himself 
to  account  to  the  grantor  for  a  portion  of  the  profits  which  may 
be  realized  by  him  on  a  resale  of  the  property,  and  by  which  he 
is  to  sell  if  a  specified  price  can  be  secured,  is  not  inconsistent 
with  the  vesting  of  the  title.'  A  grantor  conveyed  land  by  an 
absolute  deed,  and  the  grantee  on  the  same  day  executed  a  cove- 
nant, in  which  he  recited  that  the  conveyance  was  made  for  the 
purpose  of  paying  a  specified  sum  of  money,  and  he  covenanted 
that  he  would  not  convey  the  premises  within  one  year  without 

1  Bettis  V.  Townsend,  supra. 

*  Budd  V.  Van  Orden,  33  N.  J.  Eq.  143. 

»  Macaiiley  v.  Porter,  71  N.  Y.  173.  Rapallo,  J.,  delivering  the  opinion 
of  the  court,  said :  "There  was  no  condition  attached  to  the  grant  upon 
which  it  was  to  become  void  and  the  property  revert  to  the  grantor.  The 
agreement  clearly  shows  that  the  title  was  to  pass  to  Porter,  that  he  should 
have  power  of  disposition  over  it,  and  that  all  he  xmdertook  to  do  was  to 
account  to  his  grantor  for  one  half  of  the  profits  which  might  be  realized 
by  him  on  a  resale  if  made  within  the  year,  and  that  he  would  not  sell 
within  the  year  for  less  than  four  thousand  dollars  without  the  consent  of 
Miss  Tracy.  Such  an  agreement  is  not  inconsistent  with  the  vesting  of  the 
title  in  him,  and  to  record  such  a  deed  and  agreement  as  a  mortgage  would 
have  been  clearly  improper." 
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the  consent  of  the  grantor,  and  that  if  the  grantor  should  find  a 
purchaser  within  that  time,  he  would,  on  receiving  the  amount 
with  interest  for  which  the  land  had  been  conveyed  to  him,  con- 
vey to  such  purchaser;  the  covenant  further  provided  that  in 
case  such  sale  should  not  be  made  within  the  year,  it  should  then 
be  submitted  to  certain  persons  named  to  decide  what  additional 
amount  should  be  paid  by  the  grantee  for  the  land,  which  sum 
he  covenanted  to  pay ;  the  transaction  was  held  not  to  be  a  mort- 
gage, and  the  grantee  was  held  entitled  to  recover  tlie  land  in 
ejectment.^  Where  a  conveyance  is  made  for  the  purpose  of 
securing  future  loans,  and  there  is  an  oral  agreement  to  convey 
on  reimbursement,  the  deed  will  be  held  to  be  a  mortgage.^ 

§  1129.  Where  no  note  is  given. — It  is  not  necessary  for  the 
creation  of  a  mortgage  that  there  should  be  a  note  or  any  evi- 
dence of  indebtedness.  The  rule  is  sometimes  stated  that  every 
mortgage  implies  a  loan,  and  every  loan  implies  a  debt.^  The 
circumstance  that  there  is  no  agreement  for  the  payment  of  the 
debt  may  be  of  considerable  importance  as  tending  to  show 
the  non-existence  of  the  relation  of  debtor  and  creditor,  and  that 
the  conveyance  was  not  intended  as  a  mortgage.^     But  it  is  not 

*  Baker  v.  Thrasher,  4  Denio,  493.  The  court  said :  "There  was  no  con- 
dition or  agreement  under  which  the  title  could  ever  become  revested  in 
the  grantor.  It  was  to  remain  in  the  grantee,  or  the  person  to  whom  he 
should  convey  in  pursuance  of  the  covenant." 

2  Madigan  v.  Mead,  31  Minn.  94. 

3  Wright  V.  Bates,  13  Vt.  341 ;  Flagg  v.  Mann,  14  Pick.  467 ;  Murphy  v. 
Calley,  1  Allen,  107.  Mr.  Justice  Wells,  in  Campbell  v.  Dearborn,  109  Mass. 
130,  says,  on  page  144:  "When  it  is  considered  that  the  inquiry  itself  is 
supposed  to  be  made  necessary  by  the  adoption  of  forms  and  outward 
appearance  differing  from  the  reality,  it  is  hardly  reasonable  that  the 
absence  of  an  actual  debt  manifested  by  a  written  acknowledgment  or 
an  express  promise  to  pay  should  be  regarded  as  of  more  significance  than 

the  absence  of  a  formal  defeasance A  mortgage  may  exist  without 

any  debt  or  other  personal  liability  of  the  mortgagor.  If  there  is  a  large 
margin  between  the  debt  or  sum  advanced  and  of  the  value  of  the  land 
conveyed,  that  of  itself  is  an  assurance  of  payment  stronger  than  any 
promise  or  bond  of  a  necessitous  borrower  or  debtor."  See,  also,  to  the 
effect  that  no  written  evidence  is  necessary.  Wing  v.  Cooper,  37  Vt.  169 ; 
Brant  v.  Robertson,  16  Mo.  129  ;  Fisk  v.  Stewart,  24  Minn.  97 ;  Montgomery 
V.  Spect,  55  Cal.  352. 

*  Conway  v.  Alexander,  7  Cranch,  218 ;  Bacon  v.  Brown,  19  Conn.  34 ; 
Horn  V.  Keteltas,  46  N.  Y.  605 ;  Jarvis  v.  Woodruff,  22  Conn.  548 ;  Brumfield 
V.  Boutall,  24  Hun,  451. 
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conclusive ;  attention  should  be  paid  to  the  absence  of  a  collateral 
undertaking  as  a  circumstance  only,  from  which  the  intention 
of  the  parties  to  make  a  mortgage  or  a  sale  \7ith  a  contract  for 
repurchase  may  be  ascertained.* 

§  1130.  Quit-claim  deed. — Where  the  real  intent  is  to  secure 
a  person  for  a  debt  due  to  him  from  the  owner  of  land,  and  to 
give  him  the  means  of  making  a  more  rapid  disposition  of  the 
property  for  the  satisfaction  of  the  debt,  the  nature  of  the  deed 
that  is  executed  is  immaterial.  A  quit-claim  deed  in  such  a  case 
cannot  be  considered  as  a  final  surrender  of  all  the  interest  of 
the  grantor.'^  But  a  quit-claim  deed  conveys  the  legal  title,  and 
though  it  may  have  been  intended  as  a  mortgage,  a  bona  fide 
purchaser  without  notice  from  the  grantee  will  take  the  title  free 
from  equities.' 

§  1131.  Continued  possession  of  grantor.  —  The  grantor's  con- 
tinuance in  possession  is  a  circumstauce'  tending  to  show  that 
the  transaction  is  a  mortgage.^  "  If  the  vendor  remains  in 
the  possession  of  the  property  after  the  alleged  sale,  this  is  a 
circumstance  that  tends  to  show  that  it  was  not  really  a  sale, 
but  a  mortgage,  for  such  continuing  possession  in  the  vendor 
after  a  sale,  if  not  inconsistent  with  a  sale,  is  an  unusual  accompa- 
niment of  it."  ^     A  grantee,  on  the  same  day  tiiat  a  conveyance 

»  Murphy  v.  Calley,  1  Allen,  107;  Flint  v.  Sheldon,  13  Mass.  443,  448;  7 
Am.  Dec.  1G2 ;  Flagg  v.  Mann,  14  Pick,  467 ;  Brown  v.  Dewey,  1  Sand.  Ch. 
56;  Brant  v.  Robertson,  16  Mo.  129;  Rice  v.  Rice,  4  Pick.  349;  Kelly  v. 
Beers,  12  Mass.  387. 

*  Curtiss  V.  Sheldon,  47  Mich.  262.    And  see  Bearss  v.  Ford,  lOS  111.  16. 
s  Brophy  Mining  Co.  v.  Brophy  &  Dale  etc.  Mining  Co.  15  Nev.  101. 

*  Hoffman  v.  Ryan,  21  W.  Va.  415. 

6  Davis  V.  Demming,  12  W.  Va.  246,  282,  per  Green,  J.  In  Streator  v. 
Jones,  3  Hawks,  423,  Hall,  J.,  said  (p.  438) :  "  I  have  said  that  the  evidence 
iu  this  ease  convinces  mo  that  the  deed  in  question  should  be  considered  aa 
a  mortgage,  because  I  think  it  was  understood  by  the  parties  that  the  land 
was  redeemable ;  and  I  have  come  to  this  conclusion  from  the  evidence 
given  in  the  case.  Although  the  evidence  proving  directly  the  declaration 
of  Jones  is  not  much  to  be  relied  iipon,  yet  it  is  corroborative  of  other  evi- 
dence as  to  the  value  of  the  land,  the  iwssession  kept  afterwards  by  Streator, 
and  the  rent  charged,  etc.,  as  well  as  the  needy  situation  of  Streator."  In 
the  same  case  Henderson,  J.,  said,  on  page  445:  "The  resales,  particu- 
larly when  made  immediately  after  the  execution  of  the  title  deeds, 

should  be  strictly  scrutinized The  object  of  the  bargain  was  not  to 

acquire  the  property,  but  to  make  a  profit  of  money  ;  not  that  a  person 
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absolute  on  its  face  was  made  to  him,  executed  and  delivered  to 
the  grantor  an  agreement  for  reconveyance  on  payment  of  a 
given  sum  within  a  limited  time ;  the  grantor  remained  in  the 
possession  and  use  of  the  land  as  before;  these  facts  were  held 
to  show  that  the  deed  was  intended  only  as  a  security  for  the 
payment  of  a  debt.^ 

§  1132.  Payment  of  interest. — If  by  the  contract  or  under- 
standing between  the  parties,  interest  is  to  be  paid,  it  is  a  circum- 
stance tending  to  show  the  existence  of  a  debt,  and  that  the 
transaction  is  a  mortgage  and  not  a  conditional  sale.^     It  may 

may  not  use  his  money  to  his  profit  and  its  increase,  by  buying  and  sell- 
ing, but  it  must  be  a  real  sale  and  transfer  of  right,  whicli  from  their  very 
nature  is  not  to  be  presumed.  For  why  should  a  person  really  and  bona 
fide  purchase  the  property  and  in  a  moment  after,  without  any  cause  and 
before  that  foible  of  our  nature,  proneness  to  change,  could  exert  its  influ- 
ence, part  with  it  again.  It  is  said  the  motive  was  to  make  money.  It  ia 
admitted  and  was  so  understood  before  the  contract  was  closed,  and  formed 
part  of  it,  and  it  is  true  that  there  may  be  upon  principle,  a  sale  made  under 
such  circumstances,  but  I  have  never  known  one,  and  they  are  so  rare 
that  I  have  never  known  a  person  who  had." 

'  Clark  V.  Finlon,  90  111.  Si5  ;  Ransone  v.  Frayser,  10  Leigh,  592 ;  Gibson 
V.  EUer,  13  Ind.  124 ;  Lincoln  v.  Wright,  4  De  Gex  &  J.  16 ;  Huffier  v. 
Womack,  30  Tex.  332 ;  Campbell  v.  Dearborn,  109  Mass.  130 ;  Steel  v.  Black, 
3  Jones  Eq.  427  ;  Daubenspeck  v.  Piatt,  22  Cal.  330 ;  Strong  v.  Shea,  83  111. 
575 ;  Thompson  v.  Banks,  2  Md.  Ch.  430 ;  Sellers  v.  Stalcup,  7  Ired.  Eq.  13 ; 
Kemp  V.  Earp,  7  Ired.  Eq.  167.  In  Lawrence  v.  Dubois,  16  W.  Va.  443,  461, 
the  court  said  :  "  Another  strong  circumstance  is  that  the  vendor  remains 
in  the  possession  of  the  propert3'  long  after  the  alleged  sale  and  payment 
therefor."  In  Kemp  xk  Earp,  7  Ired.  Eq.  167,  the  court  said  (p.  171) :  "The 
plaintifif  held  jjossession  for  the  balance  of  the  year  1845,  during  the  year 
1846,  and  until  August,  1847,  without  paying  rent.  It  is  not  suggested  that 
by  the  terms  of  sale  she  was  entitled  to  remain  on  the  land  rent  free.  This 
is  inconsistent  with  tlie  fact  of  an  absolute  sale,  and  can  only  bo  accounted 
for  on  the  ground  of  a  mortgage."  Where  a  person  who  afterwards  died, 
gave  an  absolute  deed  to  a  creditor,  but  remained  in  possession  of  the  land, 
it  was  held  in  a  contest  between  the  other  creditors  and  the  widow  of  the 
deceased  that  parol  evidence  might  be  admitted  to  show  that  the  convey- 
ance was  only  a  mortgage  :  Carter  v.  Hallahan,  61  Ga.  314. 

'  Montgomery  v.  Spect,  55  Cal.  352 ;  Murpliy  v.  CaUey,  1  Allen,  107 ; 
Farmer  v.  Grose,  42  Cal.  169 ;  Hai-bison  v.  Houghton,  41  111.  522 ;  Honore 
V,  Hutchings,  8  Bush,  687.  In  Montgomery  v.  Spect,  supra,  the  court  said  : 
"But  although  there  was  no  personal  obligation  on  the  part  of  Spect  to 
pay  the  seven  thousand  dollars  with  interest,  there  is  one  circumstance 
which  t^nds  to  raise  a  presumption  of  loan,  or  indebtedness,  and  that  is 
that  the  sum  to  be  paid  by  Spect,  in  case  he  desired  a  reconveyance,  was 
the  precise  amount  expressed  as  the  consideration  in  the  deed,  with  interest 
at  one  and  one  fourth  per  cent  per  month," 
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happen  that  what  is  really  the  payment  of  interest  may  be  made 
to  assume  the  appearance  of  the  payment  of  rent.  Thus,  a  deed 
was  executed,  and  the  grantor  afterwards  took  a  lease  of  the 
premises  from  the  grantee,  and  the  grantee  covenanted  to  recon- 
vey  to  the  grantor  on  the  payment  of  a  sum  of  money  within  a 
time  specified ;  it  was  held  that  although  the  lease  and  covenant 
gave  the  transaction  the  appearance  of  a  conditional  sale,  that 
the  relation  of  mortgagor  and  mortgagee  existed.^  A  convey- 
ance of  land  in  fee  and  a  bond  to  reconvey  upon  payment  of  the 
consideration,  and  to  permit  the  obligee  meanwhile  to  occupy 
the  premises,  at  a  rent  equal  to  interest  on  that  sum,  constitute  a 
mortgage.^  A  grantor  took  back  a  lease  by  which  he  was  entitled 
to  the  possession  of  the  land  conveyed  by  the  payment  of  a 
monthly  rent,  and  which  gave  him  the  privilege  of  repurchas- 
ing at  any  time  within  the  expiration  of  twelve  months  by 
repaying  the  amount  received  as  consideration  for  the  deed. 
He  remained  in  possession  for  eleven  years,  and  his  payments 
of  rents  during  that  time  amounted  to  more  than  the  sum  that 
he  received ;  the  transaction  was  held  to  be  a  mortgage,  and 
the  debt  was  held  to  be  discharged  by  the  payments.' 


In  Murphy  v.  Galley,  1  Allen,  107,  a  deed  of  land  absolute  in  form,  and  an 
agreement  under  seal,  executed  by  the  grantee  at  the  same  time,  covenant- 
ing to  reconvey,  if  within  a  specified  time  the  grantor  should  repay  the 
sum  paid  for  the  conveyance  with  interest,  and  providing  that  if  the 
grantor  did  not  repay  that  sum  with  interest  the  agreement  should  be 
void  and  the  deed  absolute,  with  no  further  right  of  redemption,  were  hold 
to  constitute  a  mortgage.  The  court  remarked  tliat  the  agreement  to 
reconvey  on  the  repayment  of  a  certain  sum,  with  lawful  interest  thereon, 
showed  that  money  was  advanced  to  the  grantor  at  the  time  of  making  the 
deed  as  part  of  the  same  transaction.  It  also  said  with  reference  to  the 
objection  tliat  there  was  no  collateral  undertaking  by  the  plaintift"  to  pay 
the  money,  and  hence  no  mutuality  existed,  that  this  was  by  no  means 
conclusive  of  the  nature  of  the  transaction  ;  that  it  was  only  one  circum- 
stance to  be  considered. 

1  Wriglit  V.  Bates,  13  Vt.  341 ;  Woodward  v.  Pickett,  8  Gray,  617  ;  Prosch- 
baker  v.  Freman,  32  111.  475  ;  Ewart  v.  Walling,  42  111.  453.  In  Wright  v. 
Bates,  supra,  it  is  said  (p.  350) :  "  Bates  intended  to  hold  a  security  for  the 
money  which  he  had  loaned,  and  yet  cut  off  the  equity  of  redemption,  an 
intention  which  a  Court  of  Chancery  will  defeat.    In  no  sense  can  we  regard 

the  lease  in  connection  with  the  facts  proved  as  a  conditional  sale 

The  law  does  not  permit  the  mortgagor  to  be  tolled  of  his  equity  of  redemp- 
tion by  such  a  shift." 

»  Woodward  v.  Wickett,  8  Gray,  617. 

8  Boatright  v.  Peck,  33  Tex.  68,  75. 
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§  1133.  Inadequacy  of  price. — The  fact  that  there  is  great 
inadequacy  between  the  sum  received  by  the  grantee  and  the 
real  value  of  the  land,  will  not  of  itself  authorize  a  court  to  per- 
mit a  redemption.  But  it  is  a  circumstance  which  is  entitled  to 
weight  as  tending  to  show  that  the  transaction  was  not  really  a 
sale,  but  in  fact  a  mortgage.^  Different  persons  may  place 
different  values  upon  the  same  piece  of  property,  and  hence 
inadequacy  of  price  must  be  gross  to  be  a  controlling  fact  in 
determining  the  character  of  the  transaction.^  A  lender  does 
not  usually  advance  an  amount  equal  to  the  full  value  of  the 
land,  and  accordingly  the  fact  that  the  consideration  paid  is  all 
that  the  land  is  worth,  is  evidence  of  some  weight  to  show  that 
the  transaction  was  a  sale  and  not  a  mortgage.^  But  the  fact 
that  the  consideration  expressed  in  the  deed  is  somewhat  greater 
than  was  actually  paid  by  the  grantee,  is  not  entitled  to  weight 
in  determining  whether  the  deed  should  be  treated  as  a  mortgage 
or  not,  when  the  instrument  was  made  and  the  consideration 
written  in  it  under  the  grantor's  direction,  and  without  the 
knowledge  or  assent  of  the  grantee.* 

§  1134.  Character  of  transaction  fixed  in  beginning. — Where 
the  transaction  was  in  the  beginning  a  contract  of  mortgage,  it 
will  continue  to  possess  this  character;  if  it  was  originally  a 

^  Montgomery  v.  Spect,  55  Cal.  352;  Thornborough  v.  Baker,  3  Swanst. 
628,  631 ;  Bridges  v.  Linder,  60  Iowa,  190  ;  Langton  v.  Horton,  5  Beav.  9 ; 
Wharf  V.  Howell,  5  Biun.  499 ;  Davis  v.  Thomas,  1  Russ.  &  M.  506  ;  Wil- 
liams V.  Owen,  5  Mylne  &  C.  303;  Freeman  v.  Wilson,  51  Miss.  329; 
Douglass  V.  Culverwell,  3  Giff.  251  ;  Davis  v.  Stonestreet,  4  Ind.  101 ;  Pear- 
son V.  Seay,  35  Ala.  612  ;  Wilson  v.  Patrick,  34  Iowa,  362  ;  Trucks  v,  Lind- 
say, 18  Iowa,  504 ;  Overton  v.  Bigelow,  3  Yerg.  513 ;  Lawrence  v.  Du  Bois, 
16  W.  Va.  443  ;  Davis  v.  Demming,  12  W.  Va.  24G  ;  Matthews  v.  Porter,  16 
Fla.  466,  487  ;  West  v.  Hendrix,  28  Ala.  226 ;  Gibbs  v.  Penny,  43  Tex.  560 ; 
Thompson  v.  Banks,  2  Md.  Ch.  430 ;  Pierce  w.  Traver,  13  Nev.  526.  See 
Ferris  v.  Wilcox,  51  Mich.  105  ;  47  Am.  Rep.  551. 

«  Elliott  V.  Maxwell.  7  Ired.  Eq.  246. 

'  Carr  v.  Rising,  62  111.  14,  19.  Inadequacy  of  price  is  not  conclusive. 
Adequacy  of  price  in  connection  with  the  fact  that  no  note  is  given  is  not 
conclusive  that  the  transaction  is  a  conditional  sale  :  Brown  v.  Dewey,  2 
Barb.  28 ;  S.  C.  1  Sand.  Ch.  56.  Where  no  debt  or  loan  is  created,  but  only 
a  right  to  rejiurchase  exists,  it  is  immaterial  whether  the  sum  paid  for  the 
deed  or  a  greater  sum  is  to  be  paid  for  a  reconveyance  :  Glover  v.  Payn, 
19  Wend.  518;  Pitts  v.  Cable,  44  111.  103;  West  v.  Hendrix,  28  Ala.  226; 
French  v.  Sturdivant,  8  Me.  246. 

«  Stewart's  Appeal,  98  Pa.  St.  377. 
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conditional  sale,  it  will  not  be  changed  into  a  mortgage  by 
lapse  of  time.  If  a  conveyance  is  intended  to  be  a  sale  with  a 
right  to  repurchase,  it  is  not  made  a  mortgage  by  recording  it 
as  such.^  Where  it  is  in  the  beginning  a  sale,  absolute  or  con- 
ditional, no  event  occurring  afterwards,  except  a  new  agreement 
between  the  parties,  can  turn  it  into  a  mortgage.^  Nor  will  the 
acts  and  declarations  of  a  party  change  its  character.  These 
are  nothing  more  than  admissions,  which  are  admissible  in  evi- 
dence for  what  they  are  worth.'  The  same  considerations  apply 
to  the  assignment  of  a  mortgage,^  or  a  lease,^  where  there  is  an 
agreement  to  re-assign  within  a  limited  time.  A  conveyance 
made  upon  trust  may  be  declared  a  mortgage  rather  than  a 
trust.®  It  requires  a  subsequent  agreement  to  change  the  char- 
acter of  a  mortgage,  taken  in  the  beginning  as  such ;  but  its 
character  cannot  be  changed  to  the  detriment  of  intervening 
interests.'  A  purchaser  who  has  knowledge  that  the  grantor 
claims  an  interest  in  the  property  takes  a  conveyance  of  it  charged 
with  the  equities  attached  to  it  in  the  hands  of  the  mortgagee.® 

1  Morrison  v.  Brand,  5  Daly,  40. 

*  Kearney  v.  Macomb,  16  N.  J.  Eq.  189. 

*  See  Holmes  v.  Fresh,  9  Mo.  201 ;  Thomaston  Bank  v.  Stimpson,  21 
Me.  195 ;  Nichols  v.  Reynolds,  1  R.  I.  30 ;  36  Am.  Dec.  238.  But  very 
slight  circumstances  may  turn  the  scale,  where  the  evidence  is  not  clear 
whether  the  transaction  was  a  sale  or  a  mortgage :  McKinney  v.  Miller,  19 
Mich.  142 ;  Waite  v.  Dimick,  10  Allen,  364 ;  Hickox  v  Lowe,  10  Cal.  197. 

*  Henry  v.  Davis,  7  Johns,  Ch.  40 ;  Pond  v.  Eddy,  113  Mass.  149 ;  Briggs 
V.  Rice,  130  Mass.  50. 

6  Polhemus  v.  Trainer,  30  Cal.  685.  See  Goodman  v.  Grierson,  2  Ball  <fc 
B.  274,  278 ;  Halo  v.  Schick,  57  Pa.  St.  319.  See  Smith  v.  Cremer,  71  lU. 
185,  as  to  contract  of  purchase. 

*  Brumfield  v.  Boutall,  24  Hun,  451.  See,  also,  Taylor  v.  Cornelius,  00 
Pa.  St.  187;  Koch  v.  Briggs,  14  Cal.  256;  73  Am.  Dec.  651 ;  Vance  v.  Lin- 
coln, 38  Cal.  586;  Comstock  v.  Stewart,  Walk.  Ch.  110;  McMenomy  v. 
Murray,  3  Johns.  Ch.  435 ;  Charles  v.  Clagelt,  3  Md.  82;  Marvin  v.  Tits- 
worth,  10  Wis.  320 ;  Prick's  Appeal,  87  Pa.  St.  327  :  Holmes  v.  Matthews,  3 
Eq.  Rep.  450 ;  Jenliin  v.  Row,  5  De  Gex  &  S.  107 ;  Bell  v.  Carter,  17  Beav. 
11 ;  Chambers  v.  Gold  win,  5  Ves.  834 ;  Myer's  Appeal,  42  Pa.  St.  518. 

'  Elliott  V.  Wood,  53  Barb.  285  ;  Cooper  v.  Whitney,  3  Hill,  95  ;  Tibbs  v. 
Morris,  44  Barb.  13S ;  Bunacleugh  v.  Poolman,  3  Daly,  236 ;  Clark  v.  Henry, 
2  Cowen,  324 ;  Parsons  v.  Mumford,  3  Barb.  Ch.  152 ;  Williams  ?;.  Thorn,  11 
Paige,  459;  Palmerv.  Gurnsey,  7  Wend.248;  Marks  u.  Pell,  1  Johns.  Ch.  594. 

8  French  v.  Burns,  35  Conn.  359 ;  Radford  v.  Folsom,  58  Iowa,  473.  A 
mortgagor  may  release  subsequently  an  equity  of  redemption,  but  it  must 
be  done  upon  a  fair  consideration.  His  right  of  redemption  cannot  bo 
waived  by  any  stipulation  made  at  the  time  the  deed  is  executed  :  Peugh 
V.  Davis,  96  U.  S.  332. 
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§  1135.  Sale  and  resale. — Attention  has  already  been  called 
to  the  fact  that  there  may  be  a  sale  of  property,  and  an  agree- 
ment for  a  resale  without  the  transaction  partaking  of  the  nature 
of  a  mortgage.  As  an  illustration  of  this  principle,  a  case 
occurred  in  New  York  which  is  cited  specially  because  it  had  in 
it  some  of  the  incidents  that  might  indicate  that  the  deed  should 
be  treated  as  a  mortgage.  A  held  the  bond  of  B  secured  by  a 
mortgage  upon  a  number  of  lots.  B  executed  a  deed  to  A  of  a 
number  of  lots,  some  of  which  were  included  in  the  mortgage, 
and  the  consideration  expressed  in  the  deed  was  approximately 
the  amount  due  at  the  time  on  the  mortgage,  the  deed  being 
recorded  on  the  day  that  the  mortgage  was  satisfied  of  record. 
A  agreed  to  give  to  B  by  an  instrument  acknowledged  on  the 
day  that  the  deed  was  recorded  the  privilege  of  repurchasing,  if 
he  should  before  the  expiration  of  a  specified  time  pay  to  A  a 
sum  of  money  corresponding  in  amount  to  the  sum  due  upon 
the  bond  and  mortgage,  with  interest  compounded  semi-annu- 
ally, but  no  reference  was  made  to  the  mortgage,  or  to  any 
indebtedness,  nor  did  B  make  any  agreement  to  pay  the  amount 
specified  or  to  purchase  the  property,  and  the  value  of  the  prop- 
erty was  not  in  excess  of  the  consideration  expressed  in  the  deed. 
C  subsequently  by  assignment  from  B  succeeded  to  the  latter's 
rights  under  the  agreement  and  to  his  interest  in  the  property. 
The  court  held  that  the  deed  was  not  intended  as  security  merely, 
but  that  it  was  given  and  received  in  satisfaction  of  the  prior 
indebtedness,  and  hence,  that  it  was  an  absolute  conveyance  with 
a  right  to  repurchase.^ 

§  1136.  Parol  evidence. — At  law,  parol  evidence  showing 
that  an  absolute  deed  was  intended  as  a  mortgage  is,  it  is  gener- 
ally admitted,  inadmissible.^     The  question  whether  a  deed  abso- 


»  Randall  v.  Sanders,  87  N.  Y.  578 ;  23  Hun,  611.  And  see  Adams  v. 
Adams,  51  Conn,  544. 

'  Benton  v.  Jones,  8  Conn.  186 ;  Bryant  v.  Crosby,  36  Me.  562 ;  58  Am. 
Dec.  767 ;  Hogel  v.  Lindell,  10  Mo.  483  ;  Stincbfield  v.  Milliken,  71  Me.  567, 
570 ;  Reading  v.  Weston,  8  Conn,  117  ;  20  Am.  Dec.  97 ;  Bragg  v,  Massie,  38 
Ala.  89 ;  79  Am.  Dec,  82 ;  Farley  v.  Goocber,  11  Iowa,  570  ;  Webb  v.  Rice,  6 
Hill,  219 ;  McClane  v.  Wbite,  5  Minn.  178 ;  Moore  v.  Wade,  8  Kan,  380 ; 
Belote  V.  Morrison,  8  Minn.  87.  It  is  admissible  in  Illinois  botb  at  law  and 
in  equity :  Tillson  v.  Moulton,  23  111.  6-13 ;  Jliller  v.  Tbomas,  14  111.  428 ; 
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lute  upon  its  face  was  intended  as  a  mortgage,  is  one  over  which 
courts  of  equity  have  exclusive  jurisdiction.^  In  England,  it  is 
held  that  equity  will  construe  an  absolute  deed  to  be  a  mortgage 
when  through  fraud  or  accident  the  defeasance  has  been  omitted  ;* 
or  when  there  really  is  a  separate  defeasance,  though  not  reduced 
to  writing;'  or  when  by  the  acts  of  the  parties  it  is  apparent  that 
the  conveyance  was  intended  as  a  mortgage.^  This  evidence  was 
admitted  in  the  earliest  cases  upon  the  sole  grounds  of  fraud, 
accident,  or  mistake,  and  this  is  now  the  ground  upon  which 
the  jurisdiction  in  some  States  is  placed.  But  the  general  rule 
now  prevailing  in  this  country  is,  that  parol  evidence  is  admis- 
sible to  show  a  deed  to  be  in  fact  a  mortgage,  aside  from  any 
question  of  fraud  or  mistake.^  As  the  grounds  upon  which 
courts  of  equity  receive  parol  evidence  are  wholly  equitable,  the 
plaintiff  must  have  equitable  grounds  to  entitle  him  to  relief^ 

§  1137.  Declarations  of  party  as  evidence.  —  In  a  suit  brought 
for  the  purpose  of  determining  whether  a  deed  absolute  in  form 
was  intended  as  a  mortgage,  the  declarations  made  after  the 
execution  of  the  deed  by  a  party  to  the  deed  and  to  the  suit,  may 
be  received  in  evidence  as  against  himself.^  Where  at  the  time 
of  the  execution  of  a  deed  absolute  on  its  face,  the  grantor  was 
informed  that  it  conveyed  away  all  his  property,  evidence  vague 

Coates  V.  Woodworth,  13  111.  654.  And  in  California,  such  testimony  i3 
admissible  at  law  as  well  as  in  equity :  Jackson  v.  Lodge,  36  Cal.  28 ; 
Vance  v.  Lincoln,  38  Cal.  586;  Cunningham  v.  Hawkins,  27  Cal.  604. 

1  Foley  V.  Kirk,  33  N.  J.  Eq.  170 ;  Stinchfield  v.  Milliken,  71  Me.  567. 

2  England  v.  Codrington,  1  Eden,  169 ;  Lincoln  v.  Wright,  4  De  Gex  &  J. 
16;  Maxwell  v.  Montacute,  Prec.  Ch.  526. 

3  Manlove  v.  Bale,  2  Vern.  84 ;  Whitfield  v.  Parfitt,  15  Jur.  852. 

«  Cripps  V.  Jee,  4  Bro.  C.  C.  472;  Allenby  v.  Dalton,  5  Law  J.  K.  B.  312. 

5  Russell  I'.  Southard,  12  How.  139 ;  Peugh  v.  Davis,  96  U.  S.  332 ; 
Hughes  V.  Edwards,  9  Wheat.  489;  Gay  v.  Hamilton,  33  Cal.  686;  Camp- 
bell V.  Dearborn,  109  Mass.  130;  Huoncker  v.  Merkey,  102  Pa.  St.  462; 
Newton  v.  Fay,  10  Allen,  505 ;  Hartley's  Appeal,  103  Pa.  St.  23 ;  King  v. 
Warrington,  2  N.  M.  Ty.  318;  Vance  v.  Lincoln,  38  Cal.  586;  McDonough 
V.  Squire,  111  Mass.  217  ;  Raynor  v.  Lyons,  37  Cal.  452.  Such  evidence  is 
introduced  to  show  the  real  intention  of  the  parties.  Mr.  Jones  in  his 
treatise  on  Mortgages  reviews  the  cases  in  the  different  States  at  length, 
pointing  out  the  particular  grounds  upon  which  in  each  State  the  juris- 
diction is  founded:    Vol.  1,  §?  285-321. 

6  Hassam  v.  Barrett,  115  ]Mass.  256 ;  Arnold  v.  Mattison,  3  Rich.  Eq.  153. 
See  Baldwin  v.  Cawthorne,  19  Ves:  166. 

'  Ross  V.  Brusie,  64  Cal.  245. 
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and  uncertain  as  to  admissions  of  the  grantee,  that  the  grantor 
had  a  right  to  redeem,  and  the  fact  that  the  grantor  retained  pos- 
session of  the  land  for  some  time  after  the  deed  was  executed, 
and  that  the  price  paid  was  somewhat  less  than  what  tlie  prop- 
erty was  really  worth,  do  not  make  the  deed  a  mortgage.^  The 
conduct  of  the  parties  subsequently  to  as  well  as  at  the  time  of  the 
transaction  may  be  shown,  although  the  evidence  to  establish  that 
the  deed  was  intended  as  a  mortgage  must  be  clear  and  convincing.* 

§  1138.  Effect  of  delay  In  seeking  relief. — Where  such  facts 
exist  as  make  the  transaction  a  mortgage,  the  mortgagor  lias  the 
same  time  to  discharge  his  debt  as  he  would  have  if  he  had  exe- 
cuted a  mortgage  instead  of  a  deed ;  hence  delay  in  claiming  the 
deed  to  be  a  mortgage  has  not  the  effect  given  to  it  when  the 
enforcement  of  executory  contracts  is  sought  in  equity.^  Some 
weight  may  be  given  to  delay  as  bearing  upon  the  question 
of  whether  the  instrument  was  intended  as  a  morto;ao;e  or  not. 
But  the  tardiness  of  the  grantor  may  be  explained,  and  no  lapse 
of  time  unless  the  action  is  barred  by  the  statute  of  limitations 
will  be  sufficient  to  exclude  the  introduction  of  parol  evidence  to 
show  that  the  conveyance  was  intended  as  a  mortgage.^  But 
where  there  is  other  evidence  to  show  that  there  was  a  sale,  lapse 
of  time  is  a  circumstance  to  be  considered.^  A  grantor  is  estopped 
to  claim  that  a  deed  was  a  mortgage,  where  the  grantee  takes 
possession,  and  with  the  knowledge  of  the  grantor  sells  the 
property.^ 

1  Edwao-ds  v.  WaU,  79  Va.  321. 

2  Bartling  v.  Brasuhn,  102  111.  441. 

'  Odenbaugh  v.  Bradford,  67  Pa.  St.  96. 

*  Anding  v.  Da\'is,  38  Miss.  574 ;  77  Am.  Dec.  658. 

5  Full  V.  Owen,  4  Younge  &  C.  192.  It  was  held  in  a  case  where  the  bill 
to  redeem  was  not  filed  until  thirteen  years  after  the  execution  of  the  deed, 
and  more  than  seven  years  after  the  grantee  had  refused  to  recognize  the 
claim  of  the  grantor  for  an  equity  of  redemption,  and  no  sufficient  excuse 
for  the  delay  was  given,  that  the  laches  was  such  as  to  bar  any  claim  to 
relief :  Maher  v.  Farwell,  97  111.  56 ;  De  France  v.  De  France,  34  Pa.  St.  385 ; 
Conner  v.  Chase,  15  Vt.  764. 

fi  Woodworth  v.  Carman,  43  Iowa,  504.  A  mortgagor  abandoning  his 
right  to  redeem  from  an  absolute  conveyance,  is  bound  by  his  election  : 
Maxfield  v.  Patchen,  29  111,  39,  42 ;  Carpenter  v.  Carpenter,  70  111.  457.  If  a 
party  claiming  that  a  deed  is  a  mortgage  obtains  a  decree  entitling  him  to 
a  reconveyance  on  the  payment  of  a  specified  sum,  and  fails  to  pay  said 
sum  although  the  conveyance  is  executed  and  tendered,  the  court  can 
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§  1139.  Judgment  creditor  may  show  that  debtor's  deed  is  a 
mortgage. — Where  a  creditor  has  obtained  a  judgment,  aud  at  a 
sale  under  execution  issued  upon  it  has  purchased  liis  debtor's 
land,  he  is  permitted  to  show  that  a  deed  made  by  his  debtor  was 
really  a  mortgage.  He  is  subrogated  to  the  rights  of  the  debtor, 
and  is  entitled  to  a  reconveyance  upon  paying  the  smn  due  upon 
the  mortgage.^  And  without  being  an  execution  purchaser,  he 
may  show  that  the  deed  Ls  really  a  mortgage.^  A  grantee's 
creditor,  however,  when  a  deed  is  in  fact  a  mortgage,  can  obtain 
only  a  defeasible  title  by  a  sale  on  execution.  He  does  not  take 
a  better  title  than  that  held  by  the  judgment  debtor.^ 

§  1140.  Sheriff's  deed. — A  deed  made  by  a  sheriff  and  abso- 
lute on  its  face  may  be  shown  by  parol  evidence  to  have  been 
intended  as  security  for  the  payment  of  money.  The  rule  is  as 
applicable  to  deeds  of  this  kind  as  to  deeds  between  private  par- 
ties.'* Thus,  in  the  case  cited,  the  bidder  at  a  sheriff's  sale 
borrowed  money  from  another  with  which  to  pay  the  bid,  and  it 
was  then  agreed  that  as  security  for  the  loan,  the  deeds  of  the 
sheriff  should  be  made  directly  to  the  person  advancing  the  money, 
until  it  was  repaid.  The  grantee  in  the  sheriff's  deeds  subse- 
quently claimed  the  legal  title  in  his  own  interest,  and  the  bidder 
at  the  sale,  having  tendered  to  the  grantee  the  full  amount  of  the 
loan  and  interest,  obtained  a  decree  declaring  the  deeds  executed 
by  the  sheriff  to  be  mortgages,  and  ordering  the  legal  title  to  be 
conveyed  upon  payment  of  the  money  secured.' 

§  1141.  Absolute  owner  as  to  third  parties. — As  to  third 
persons,  the  grantee  of  the  legal   title  is  considered  the  legal 

order,  on  a  petition  in  tho  nature  of  a  supplementary  bill  to  enforce  the 
decree,  that  the  amount  of  rent  in  the  hands  of  the  lessee  of  the  property 
be  paid  to  the  grantee,  to  be  applied  on  the  original  decree :  Winston's 
Appeal,  97  Pa.  St.  385. 

>  Clark  V.  Condit,  18  N.  J.  Eq.  358 ;  Judge  v.  Reese,  24  N.  J.  Eq.  387 ;  Van 
Buren  v.  Olmstead,  5  Paige,  9.    See  Gulley  v.  Macy,  84  N.  C.  434. 

2  Allen  V.  Kemp,  29  Iowa,  452  ;  De  Wolf  v.  Strader,  26  111.  225  ;  79  Am. 
Dec.  371 ;  Dwen  v.  Blake,  44  111.  135.  A  judgment  becomes  a  lien  upon  the 
equity  of  redemption  :  Christie  v.  Hale,  46  111.  117. 

'  Leech  i.  Hillsman,  8  Lea,  747. 

*  Logue's  Appeal,  104  Pa.  St.  136. 

*  Logue's  Appeal,  supra.  And  see  Beatty  v.  Brumiuett,  94  Ind.  76; 
Hoile  V.  Bailey,  58  Wis.  434. 
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owner.^  Therefore,  if  an  absolute  conveyauce  is  made  as  secur- 
ity for  a  loan,  a  purchaser  from  the  grantee,  without  notice  of  the 
deed  being  intended  as  a  mortgage,  obtains  a  title  to  which  the 
equity  of  the  grantor  does  not  attach.^  But  a  purchaser  who  has 
notice  acquires  a  defeasible  title ;  ^  and  when  no  valuable  consider- 
ation has  been  paid,  the  purchaser's  position  is  no  better  than  that 
of  his  grantor.^  Where  a  purchaser  has  knowledge  or  notice  of 
the  true  state  of  the  title,  his  deed  is  only  an  assignment  of  the 
grantee's  interest  in  the  property.^  If  a  grantee  under  an  abso- 
lute deed  agrees  to  reconvey  on  the  performance  by  the  grantor 
of  certain  conditions  within  a  specified  time,  and  if  after  the 
expiration  of  such  time  the  grantee  conveys  to  another  who  had 
no  actual  knowledge  of  such  agreement,  and  who  makes  costly 
improvements,  the  grantor  in  the  first  deed  knowing  of  this  sale, 
but  not  disclosing  his  interest,  and  inducing  by  his  statements 
and  conduct  the  purchaser  to  believe  that  he  was  purchasing  an 
unencumbered  title,  the  first  grantor,  although  the  relation  exist- 
ing between  him  and  his  grantee  may  have  been  that  of  mort- 
gagor and  mortgagee,  cannot  secure  the  aid  of  a  court  of  equity 
to  enable  him  to  redeem.^ 

§  1142.  Notice  in  bankruptcy  proceedings. — A  person  who 
has  proved  a  claim  against  the  estate  of  a  bankrupt,  cannot  be  ^ 
charged  with  notice  that  a  deed  executed  by  the  bankrupt  was 
intended  only  as  a  mortgage,  from  the  fact  that  the  property 
embraced  in  the  deed  was  placed  in  the  schedule  of  assets,  for       ■<^%'".  iN«''i*' 

;,?;*■•«   Ah::" 

1  Digby  V.  Jones,  67  Mo,  104 ;  Fiedler  v.  Damn,  59  Barb.  651 ;  McCarthy  ,  .  ^ 

V.  McCarthy,  36  Conn.  177;  Jenkins  v.  Rosenberg,  105  111.  157;  Pico  v.  v.        ^  •,  ft 

Gallardo,  52  Cal,  206;  Thaxton  v.  Koberts,  66  Ga.  704;   Groton  Savings    ■    ♦        '  "'^.  '^     ' 
Bank  v.  Batty,  30  N.  J.  Eq.  126. 

2  Pico  V.  GaUardo,  52  Cal.  206 ;  Frink  v.  Adama,  36  N.  J.  Eq.  485.  ^„  •^^  \^ 
^  Houser  v.  Lamont,  55  Pa.  St,  311 ;  Radford  v.  Folsom,  58  Iowa,  473; 

Graham  v.  Graliam,  55  Ind,  23 ;  Amory  v.  Lawrence,  3  Cliff,  523  ;  Smith  v. 
Knoobel,  82  111.  392 ;  Kuhn  v.  Rumpp,  46  Cal.  299 ;  Lawrence  v.  Du  Bois, 
16  W.  Va.  443. 

*  Zane  v.  Fink,  18  W.  Va.  693;  Lawrence  v.  Du  Bois,  16  W.  Va.  443. 
See,  also,  Abbott  v.  Hanson,  24  N.  J,  L,  (4  Zab.)  493 ;  Williams  v.  Thorn,  11 
Paige,  459,  A  grantee  seeking  to  redeem  must  pay  the  amount  due: 
White  V.  Lucas,  46  Iowa,  319 ;  Cowing  v.  Rogers,  34  Cal.  648 ;  Heacock  v, 
Swartwout,  28  111,  291 ;  WestfaU  v.  Westfall,  16  Hun,  541. 

5  Radford  v.  Folsom,  58  Iowa,  473. 

6  Tufts  V.  Tapley,  129  Mass.  380. 


:.>.'^ 
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the  person  so  proving  his  claim  was  afterwards  as  much  a 
S*  stranger  to  the  schedule  as  if  his  claim  had  never  been  proved 
at  all.^  Nor  would  the  presence  of  the  assignee  and  his  attorney 
at  a  meeting  of  the  bankrupt's  creditors  to  provide  for  leasing 
the  property  pending  litigation  concerning  them,  no  agreement 
for  leasing  having  been  executed,  and  the  assignee  making  no 
declaration  of  any  interest  in  the  bankrupt,  be  sufficient  to  place 
a  subsequent  purchaser  from  the  grantee  of  the  bankrupt  upon 
inquiry  so  as  to  charge  him  with  notice  of  the  nature  of  the 
deed.^ 

§  1143.  Payment  of  debt.  —  A  purchaser  is  not  affected,  by 
any  secret  trust  or  equity  of  which  he  had  no  notice.  The  pay- 
ment of  the  whole  amount  due  from  the  mortgagor,  in  a  case 
where  the  mortgage  is  in  the  form  of  an  absolute  deed,  can  have 
no  effect  upon  the  title  of  a  person  claiming  under  the  mort- 
gagee, who  possesses  no  notice  of  the  fact  that  the  deed  is  in 
reality  a  mortgage.^ 

§  1144.    Parol  evidence  to  show  a  mortgage  a  conditional  sale. 

—  As  we  have  seen,  parol  evidence  is  admissible  in  equity  to 
show  that  a  deed  with  or  without  an  agreement  to  reconvey  is  a 
't^lc^  ^^C^^^Tiiortgage.  ^  But  if  the  instrument  shows  upon  its  face  that  it  is  a 
'>W«**'^'^*^^fiiortgage,  parol  evidence  is  not  received  to  show  that  the  parties 
^£  <^7it^  intended  to  make  a  conditional  sale;  the  court  rrmst  construe  the 
f^/uSj  y^A^  instrument  without  a  resort  to  oral  evidence,^  '  The  proof,  if 
^  J  a  til  /  Jidnahted,  would  contradict  the  writing ;  it  is  received  for  the 
"i/Q^  ^^r'**])urpose  of  showing  an  absolute  deed  to  be  a  mortgage,  to  raise  an 
L       */^**'y*  equity  consistent  with  and  superior  to  the  written  conveyance.* 

3  i  <f  48c  SS  t    %  1145.    Proof  of  other  conditions. — When  it  is  shown  by  parol 
;f^ 4^  Jv6>     testimony  that  a  deed  absolute  on  its  face  was  not  intended  to 

1  Jenkins  v.  Rosenberg,  105  111.  157. 

'  Jenkins  v.  Rosenberg,  supra.  An  attaching  creditor  cannot  claim  an 
estoppel  in  bankruptcy  proceedings,  because  an  agreement  for  defeasance 
has  not  been  recorded  :  Moors  v.  Albro,  129  Mass.  9. 

»  Sweetzer  v.  Atterbury,  100  Pa.  St.  18. 

*  Alstin  V.  Cundifl",  52  Tex.  453. 

5  Kunkle  v.  Wolf ersberger,  6  Watts,  126 ;  McClintock  v.  McClintock,  3 
Brewst.  76;  Reitenbaugh  v.  Ludwick,  31  Pa.  St.  131,  138;  Woods  v.  Wal- 
lace, 22  Pa.  St.  171 ;  Wharf  v.  Howell,  5  Biun.  499. 
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operate  as  such  but  as  a  mortgage,  all  the  conditions  of  the  instru- 
ment or  transaction  may  be  proved  in  similar  manner.^.    Between  ^ 
the  parties,  it  may  be  shown  by  parol  testimony  that  the  mort- 
gage was  afterwards  extended  so  as  to  cover  new  debts.^ 

§  1146.  Time  for  redemption.  —  On  general  principles,  the 
right  to  redeem  and  the  right  to  foreclose  are  reciprocal.  In  a 
case  in  California,  it  was  decided  that  when  the  right  to  fore- 
close is  barred  by  the  statute  of  limitations,  the  right  to  redeem 
is  also  barred.^  But  the  court  evidently  overlooked  a  provision 
of  the  Code  applicable  to  this  very  question.  The  Code  pro- 
vides that  "an  action  to  redeem  a  mortgage  of  real  property, 
with  or  without  an  account  of  rents  and  profits,  may  be  brought 
by  the  mortgagor,  or  those  claiming  under  him,  against  the 
mortgagee  in  possession,  or  those  claiming  under  him,  unless  he 
or  they  have  continuously  maintained  au  adverse  possession  of 
the  mortgaged  premises  for  five  years  after  breach  of  some  con- 
dition of  the  mortgage."^  The  right  to  foreclose  is  barred  in 
four  years.  But  by  this  section  the  right  to  redeem  is  limited 
to  five  years.  This  section  was  not  referred  to  in  the  opinion 
of  the  court  and  manifestly  escaped  its  attention. 

§  1147.  Presumption  in  doubtful  cases. — It  is  said  in  some 
cases  that  where  a  person  seeks  to  have  an  absolute  deed  declared 
a  mortgage,  he  should  make  strict  proof  of  the  fact.^  But  gen- 
erally, when  it  is  doubtful  whether  a  transaction  is  a  mortgage 
or  a  conditional  sale,  it  will  be  treated  as  a  mortgage,  and  the 

»  Walker  v.  Walker,  17  S.  C.  329. 

'  Walker  v.  Walker,  supra. 

8  Taylor  v.  McClaiu,  60  Cal.  651 ;  64  Cal.  513. 

*  Code  Civ.  Proc.  Cal.  §  346. 

^  Magnusson  v.  Johnson,  73  111.  156 ;  Taintor  v.  Keys,  43  111.  332  ;  Sharp 
V.  Smitherman,  85  111.  153 ;  Edwards  v.  Wall,  79  Va.  321 ;  Kjnowles  v. 
Knowles,  86  111.  1 ;  Smith  v.  Cremer,  71  111.  185 ;  Knight  v.  MeCord,  63 
Iowa,  429 ;  Price  v.  Karnes,  59  111.  276 ;  Dwen  v.  Blake,  44  111.  135.  See, 
also,  Williams  v.  Stratton,  18  Miss.  (10  Smedes  &  M.)  418 ;  Maher  v.  Farwell, 
97  111.  56  ;  Howland  v.  Blake,  97  U.  S.  624 ;  Coburn  v.  Anderson,  62  How. 
Pr.  268 ;  Hancock  v.  Harper,  86  111.  445 ;  Jones  v.  Brittain,  1  Woods,  667 ; 
Bingham  v.  Thompson,  4  Nev.  224 ;  Hopper  v.  Jones,  29  Cal.  18  ;  Conwell 
V.  Evill,  4  Blackf.  67 ;  Pierce  v.  Traver,  13  Nev.  526 ;  Johnson  v.  Van 
Velsor,  43  Mich.  208 ;  Arnold  v.  ISIattison,  3  Rich.  Eq.  153 ;  Williams  v. 
Cheatham,  19  Ark.  278 ;  Butler  v.  Butler,  46  Wis.  430 ;  Henley  v.  Hotaling, 
41  Cal.  22  ;  Moore  v.  Ivey,  8  Ired.  Eq.  192 ;  THden  v.  Streeter,  45  Mich.  533. 
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doubt  solved  in  favor  of  allowing  the  grantor  to  redeem.'  "  If, 
however,  any  given  transaction  should  turn  out,  upon  investiga- 
tion, to  be  a  conditional  sale,  and  it  should  be  satisfactorily 
established  to  be  a  real  sale,  and  not  a  thin  disguise  whereby  a 
loan  is  concealed,  as  a  matter  of  course,  such  transactions  will 
be  held  valid  in  accordance  with  the  intentions  of  the  parties. 
But  courts  of  equity  watch  transactions  of  this  sort  with  such 
zealous  and  ever  vigilant  solicitude,  that  if  the  matter  be  in 
doubt,  they  will  resolve  that  doubt  in  favor  of  the  theory  of  a 
mortgage,  and  compel  the  transaction  to  assume  and  wear  that 
hue  and  complexion."^  The  reason  given  for  this  rule  is 
"because  in  the  case  of  a  mortgage,  the  mortgagor,  although  he 
has  not  strictly  complied  with  the  terms  of  the  mortgage,  still 
has  his  right  of  redemption ;  while  in  the  case  of  a  conditional 
sale,  without  strict  compliance,  the  rights  of  the  conditional 
purchaser  are  forfeited."^ 

*  Trucks  V.  Lindsey,  18  Iowa,  504 ;  Heath  v.  Williams,  30  Ind.  495 ;  Klein 
V.  McNamara,  54  Miss.  90 ;  De  Brubl  v.  ^laas,  54  Tex.  464 ;  Russell  v. 
Southard,  12  How.  139 ;  Pioneer  Gold  Mining  Co.  v.  Baker,  10  Sawy.  539 ;  23 
Fed.  Rep.  25S ;  Artz  v.  Grove,  21  Md.  45G ;  Hickox  v.  Lowe,  10  Cal.  196  ; 
Fee  V.  Cobine,  11  Eq.  Rep.  406 ;  Peugh  v.  Davis,  96  U.  S.  336 ;  Conway  v. 
Alexander,  6  Cranch,  236;  O'Neill  v.  Cappelle,  62  Mo.  202;  Brandt  v. 
Robertson,  16  Mo.  129 ;  Turner  v.  Kerr,  44  Mo.  429 ;  Desloge  v.  Ranger,  7 
Mo.  327 ;  Heath  v.  Williams,  38  Ind.  495 ;  Bacon  v.  Brown,  19  Conn.  34 ; 
Baugher  v.  Merryman,  32  Md.  185;  King  v.  Newmann,  2  Munf.  40; 
Robertson  v.  Campbell,  2  Call,  421;  Davis  v.  Demming,  12  W.  Va.  246; 
Secrest  v.  Turner,  2  Marsh.  J.  J.  471 ;  Skinner  v.  Miller,  5  Litt.  84 ;  Bright 
V.  Wagle,  3  Dana,  252;  Matthews  v.  Sheehan,  69  X.  Y.  585 ;  Poindexter  v. 
McCannon,  1  Dev.  Eq.  377;  18  Am.  Dec.  591;  McDonald  v.  McLeod,  1 
Ired.  Eq.  221 ;  Page  v.  Foster,  7  N.  H.  392;  Crane  v.  Bonnell,  1  Green  Ch. 
264 ;  Helton  v.  Meighen,  15  Minn.  69 ;  Cornell  v.  Hall,  22  Mich.  377.  See 
Do  Laigle  v.  Denham,  65  Ga.  482. 

2  O'Neill  V.  Cappelle,  62  Mo.  202,  207. 

'  Matthews  r.  Sheehan,  09  N.  Y.  590.  "In  cases  of  doubt,  however,  a 
Coui't  of  equity  always  leans  in  favor  of  a  mortgage  rather  than  a  con- 
ditional sale."  Davis  v.  Demming,  12  W.  Va.  246.  "  The  leaning  of  courts 
has  always  been  against  considering  a  conveyance  a  conditional  sale  ;  and 
where  there  has  been  any  doubt,  it  has  been  viewed  as  a  mortgage,"  Bald 
the  court  in  Page  v.  Foster,  7  N.  H.  392,  394. 
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§  1148.  In  general  —  Where  one  pays  the  purchase  money, 
but  the  title  is  taken  in  the  name  of  anothei',  the  party  taking 
the  legal  title  will  under  certain  circumstances  be  declared  a 
trustee  of  the  one  whose  money  paid  for  the  land.  A  trust  of 
this  kind  is  known  as  a  resulting  trust.  Each  case  must  in  a 
measure  be  determined  by  its  own  circumstances.  In  some  cases, 
the  deed  will  convey  to  the  grantee  a  beneficial  interest,  as  when 
it  is  made  to  a  wife  or  child,  who  nevertheless  has  paid  no  part 
of  the  purchase  money.^ 

§  1149.  Legislation  as  to  resulting  trusts. — The  rule  as  to 
resulting  trusts,  where  the  purchase  money  has  been  paid  by  one 
and  the  deed  taken  by  another,  has  been  modified  or  abolished 
in  several  of  the  States.  In  New  York,  the  title  vests  in  the 
grantee  where  it  has  been  so  taken  with  the  consent  or  knowl- 
edge of  the  person  paying  the  consideration,  and  where  the 
grantee  has  not  purchased  the  land  in  violation  of  a  trust.  But 
the  conveyance  is  deemed  fraudulent  as  against  the  creditors 
who  were  such  at  that  time,  of  the  person  paying  the  con- 
sideration, and  the  grantee  has  the  burden  of  proof  o*  showing 
that  the  transaction  was  not  for  a  fraudulent  purpose.*  Statutes 
of  a  similar  import  have  been  passed  in  Indiana,'  Minnesota,* 


»  Robinson  v.  Taylor,  2  Bro.  Ch.  594  ;  Elliott  v.  Elliott,  2  Ch.  Cas.  Ch.  232 ; 
Coningbam  v.  Mellish,  Prec.  Cb,  31;  Hayes  v.  Kingdome,  1  Vem.  33; 
Cbrist's  Hospital  v.  Budgin,  2  Vern.  683  ;  Lloyd  v,  Spillett,  2  Atk.  566 ;  Jen- 
nings V.  SeUeek,  1  Vern.  467 ;  Baylis  v.  Newton,  2  Vern.  28  ;  Smith  v.  King, 
16  East,  283 ;  Grey  v.  Grey,  2  Swanst.  598 ;  Cook  v.  Hutchinson,  1  Keen, 
42 ;  Rogers  v.  Rogers,  3  P.  Wms.  193 ;  Cripps  v.  Jee,  4  Bro.  C.  C.  472. 

»  Rev.  Stats,  pt.  2,  ch.  1,  art.  6,  §§  51,  52,  53,  vol.  2,  p.  1105  (ed.  1875).  See 
Jencks  v.  Alexander,  11  Paige,  619 ;  Bodine  v.  Edwards,  10  Paige,  504 ; 
Siemon  v.  Scburck,  29  N.  Y.  598 ;  Brewster  v.  Power,  10  Paige,  562 ;  Louns- 
bury  V.  Purdy,  16  Barb.  376 ;  18  N.  Y.  515  ;  Gilbert  v.  Gilbert,  1  Keyes,  159 ; 
Willink  V.  Vanderveer,  1  Barb.  599 ;  Norton  v.  Stone,  8  Paige,  222 ;  Re^d  v. 
Fitch,  11  Barb.  399  ;  Watson  v.  Le  Row,  6  Barb.  481 ;  Swinburne  v.  Swin- 
burne, 23  N.  Y.  563 ;  Buffalo  R.  R.  Co.  v.  Lampson,  47  Barb.  533 ;  Stover 
t>.  Flack,  41  Barb.  162 ;  Foote  v.  Bryant,  47  N.  Y.  544 ;  Reitz  v.  Reitz,  80 
N.  Y.  538 ;  Day  v.  Roth,  18  N.  Y.  448 ;  Underwood  v.  Sutcliffe,  77  N.  Y.  58  ; 
Trapbagen  v.  Burt,  67  N.  Y.  30;  Ocean  Nat.  Bank  v.  Olcott,  46  N.  Y. 
12 ;  McCartney  v.  Bostwick,  32  N.  Y.  53;  Jackson  v.  Forrest,  2  Barb.  Ch. 
576 ;  Sieman  v.  Austin,  33  Barb.  9. 

3  Stats.  1876,  vol.  1,  p.  915,  §§  6,  7,  8. 

*  Stats.  (Younge's  ed.  1880)  p.  553,  g§  7,  8,  9.  See  Durfee  v.  Pavitt,  14 
Minn.  424. 
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Michigan/  Kansas,^  Wisconsin/  Kentucky.''  But  these  provis- 
ions of  the  statute  imply  that  the  party  paying  the  purchase 
money  had  full  knowledge  that  the  deed  was  made  to  another.^ 
And  it  has  been  held  under  these  statutes,  where  the  purchase 
was  made  by  the  parties  paying  the  money  for  the  benefit  of  and 
intended  as  a  gift  or  advancement  to  their  daughter  who  was  an 
infant,  and  an  absolute  deed  was  executed  to  a  third  person  for 
the  benefit  of  such  infant  daughter,  but  without  her  consent  or 
knowledge,  that  these  statutes  did  not  apply,  and  that  the  holder 
of  the  legal  title  had  a  mere  naked  title  without  interest,  against 
which  a  judgment  rendered  against  him  could  not  become  a  lien.* 

§  1150.  Deed  to  one,  and  purchase  money  paid  by  another.  — 
The  law  presumes,  in  the  absence  of  a  statutory  declaration  to 
the  contrary,  that  the  one  who  pays  the  consideration  is  the  one 

^  Comp.  Laws  1871,  vol.  2,  p.  1331,  §  7.  See  Fisher  v.  Fobes,  22  Mich. 
454 ;  Groesbeck  v.  Seeley,  13  Mich.  329. 

*  Comp.  Laws  (Dassler's  ed.  1881),  p.  989,  g  6. 

3  Rev.  Stats.  (Taylor's  ed.  1872)  vol.  2,  p.  1129,  §  7. 

*  Gen.  Stats.  1873,  p.  587,  §  19.  See  Martin  v.  Martin,  5  Bush,  47.  And 
Bee  as  to  other  States,  McDonough's  Ex'rs  v.  Murdock,  15  How.  367; 
Gaines  v.  Chew,  2  How.  619 ;  Hutchins  v.  Heywood,  50  N.  H.  491 ;  Clark 
V.  Chamberlain,  13  Allen,  257. 

5  Reitz  V.  Reitz,  80  N.  Y.  538. 

6  Siemon  v.  Schurck,  29  N.  Y.  598.  "It  is  fairly  inferable,"  said  Hoge- 
boom,  J.,  "from  the  phraseology  of  these  sections,  and  it  is  obvious  from 
the  notes  of  the  revisers,  that  the  principal  if  not  the  only  mischief  intended 
to  be  remedied  and  uprooted  by  these  sections,  was  a  secret  trust  for  the 
benefit  of  the  person  paying  the  consideration.  It  was  not  deemed  con- 
sistent with  fair  dealing  and  just  policy,  that  a  person  for  whose  use  such 
a  conveyance  was  made,  and  who  was  designed  to  reap  all  the  benefits 
thereof,  should  thus  conceal  a  real  ownership  under  an  assumed  name ; 
and  the  statute,  therefore,  virtually  imposed  upon  him  the  penalty  of  the 
forfeiture  of  his  estate.  No  such  argument — at  least  not  in  all  its  force  — 
applies  to  the  case  of  a  gift  or  advancement  made  by  a  parent  to  a  child, 
where  the  latter  was  intended  to  be  vested  with  the  beneficial  ownership 
and  the  complete  equitable  title.  It  may  be  difiicult  to  give  a  satisfactory 
reason  why  the  title  should  not  have  been  conveyed  directly  to  the  child 
for  whose  benefit  the  conveyance  was  intended;  but  whether  the  real 
motive  was  to  conceal  the  character  of  the  transaction  from  other  chil- 
dren or  equally  deserving  claimants  ui^on  the  bounty  of  the  parent,  or 
from  a  supposed  inconvenience  or  embarrassment  in  making  the  convey- 
ance to  a  minor,  or  from  ignorance  or  injudicious  advice,  or  any  other 
cause,  we  are  able  to  see  that  the  mischiefs  of  such  a  transaction  are  by  no 
means  as  great  as  those  arising  from  a  secret  trust  in  favor  of  the  person 
paying  the  consideration  himself." 
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to  reap  the  benefit,  and  that  if  from  any  cause  or  reason  oper- 
ating between  themselves,  the  title  is  not  taken  in  the  name  of 
the  one  who  has  paid  the  purchase  price,  this  was  done  for  some 
reason  satisfactory  to  themselves,  yet  not  for  the  purpose  of 
vesting  the  whole  title  in  the  apparent  grantee.  Hence,  it  may 
be  asserted  that  as  a  general  proposition,  where  the  purchase 
money  is  paid  by  one  and  the  title  taken  in  the  name  of  another, 
the  two  being  strangers  to  each  other,  a  resulting  trust  arises, 
and  the  grantee  will  be  held  to  be  a  trustee  for  the  person  who 
parted  with  the  consideration  for  which  the  deed  was  made.* 

1  Union  College  v.  Wheeler,  59  Barb.  585  ;  Boyd  v.  McLean,  1  Johns.  Ch. 
582 ;  Neale  v.  Hagthorp,  3  Bland,  551 ;  Hempstead  v,  Hempstead,  2  Wend. 
109 ;  Willis  v.  Willis,  2  Atk.  71 ;  Woodman  v.  Morrel,  2  Froem.  33  ;  Wallace 
V.  Duffield,  2  Serg.  &  R.  521 ;  7  Am.  Dec.  6G0 ;  Dillard  v.  Crocker,  Speer 
Eq.  20;  Edwards  v.  Edwards,  39  Pa.  St.  369;  Bostleman  v.  Bostleman,  24 
N.  J.  Eq.  103  ;  Long  v.  Steiger,  8  Tex.  460;  Grocsbeck  v.  Seeley,  13  Mich. 
329 ;  Campbell  v.  Campbell,  21  Mich.  438 ;  Glidewell  v.  Spaugli,  20  Ind. 
319 ;  Garrett  v.  Garrett,  1  Strob.  Eq.  96 ;  Davis  v.  Baugh,  59  Cal.  568  ;  John- 
son V.  Quarles,  46  Mo.  423  ;  Rankin  v.  Harper,  23  Mo.  579 ;  Paul  v.  Chouteau, 
14  Mo.  580 ;  Russell  v.  Lode,  1  Greene,  566 ;  Williams  v.  Hollingsworth,  1 
Strob.  Eq.  103 ;  McGovern  v.  Knox,  21  Ohio  St.  551 ;  Bayles  v.  Baxter,  22 
Cal.  575 ;  Millard  v.  Hathaway,  27  Cal.  119  ;  Wilson  v.  Castro,  31  Cal.  420 ; 
Jenkins  v.  Frink,  30  Cal.  586 ;  Case  v.  Codding,  38  Cal.  191 ;  Settembre  v. 
Putnam,  30  Cal.  490  ;  Trencli  v.  Harrison,  17  Sim.  Ill ;  MurlessD.  Franklin, 
1  Swanst.  17;  Grey  v.  Grey,  2  Swanst.  597;  Rider  v.  Kidder,  10  Ves.  360; 
Ex  parte  Vernon,  2  P.  Wms.  549 ;  Lade  v.  Lade,  1  Wils.  21 ;  Hungate  v. 
Hungate,  Toth.  120 ;  Redington  v.  Redington,  3  Ridg.  App.  177  ;  Finch  v. 
Finch,  15  Ves.  50 ;  Ex  parte  Houghton,  17  Ves.  253 ;  Crop  v.  Norton,  9 
Mod.  235 ;  Ambrose  v.  Ambrose,  1  P.  Wms.  321 ;  Henderson  v.  Hoke,  1 
Dev.  &  B.  Eq.  119  :  Strimpfler  v.  Roberts,  18  Pa.  St.  283 ;  57  Am.  Dec.  606 ; 
Lloyd  V.  Carter,  17  Pa.  St.  (5  Harris)  216 ;  Beck  v.  Graybill,  28  Pa.  St.  (4 
Casey)  66;  Lynch  v.  Cox,  23  Pa.  St.  (11  Harris)  265;  Kislcr  v.  Kisler,  2 
Watts,  323 ;  27  Am.  Dec.  308  ;  Cutler  v.  Tuttle,  19  N,  J.  Eq,  549,  558  ;  Hollis 
V.  Hollis,  1  Md.  Ch.  479 ;  Guthrie  v.  Gardner,  19  Wend.  414 ;  Wasley  v. 
Foreman,  38  Cal.  90;  Perry  v.  Head.  1  Marsh.  A.  K.  46;  Gass  v.  Gass,  1 
Heisk.  613;  Elliott  v.  Armstrong,  2  Blackf.  198  ;  Phillips  v.  Crammond,  2 
Wash.  C.  C.  441 ;  Kirkpatrick  v.  Davidson,  2  Kelly,  297 ;  Hall  v.  Sprigg,  7 
Mart.  (La.)  243;  12  Am.  Dec.  .506;  Nichols  v.  Thornton,  16  111.  113;  Prevo 
V.  Wallers,  4  Scam.  35 ;  McDonough's  Ex'rs  v.  Murdock,  15  How.  367 ; 
Church  V.  Cole,  36  Ind.  35 ;  Hampson  v.  Fall,  64  Ind.  382 ;  Letcher  v. 
Letcher,  4  Marsh.  J.  J.  592;  Baumgartner  v.  Guessfeld,  38  Mo.  36; 
McLennan  v.  SuUivan,  13  Iowa,  521;  Tinslcy  v.  Tinsley,  52  Iowa,  14; 
Rogan  V.  Walker,  1  Wis.  527 ;  Seaman  v.  Cook,  14  III.  501 ;  Rhodes  v. 
Green,  30  Ind.  11 ;  Stark  v.  Canady,  3  Litt.  399 ;  14  Am.  Dec.  76 ;  Harris 
V.  Union  Bank,  1  Cold.  152 ;  Irvine  v.  Marshall,  7  Minn.  2S6 ;  Groves  v. 
Groves,  3  Younge  &  J.  170  ;  Wray  v.  Steele,  2  Ves.  &  B.  390 ;  Pelly  j;.  Maddin, 
21  Vin.  Abr.  498;  Smith  v.  Baker,  1  Atk.  385;  Withers  v.  Withers,  Amb. 
151 ;  Lever  v.  Andrews,  7  Brown  Pari.  C.  288 ;  Clarke  v.  Danvers,  1  Ch. 
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"It  is  a  settled  principle,  that  where  one  person  purchases  prop- 
erty for  a  stranger,  and  the  purchase  money  is  paid  by  the 

Cas.  Ch.  310 ;  Smith  v.  Camelford,  3  Ves.  Jr.  712 ;  Prankerd  v.  Prankerd, 

1  Sim.  &  S.  1 ;  Goodright  v.  Goodright,  1  Watk.  Cop.  227 ;  Loff  t,  230 ;  Jack- 
man  V.  Ringland,  4  Watts  &  S.  149 ;  Bank  of  U.  S.  v.  Carrington,  7  Leigh, 
566 ;  Tebbetts  v.  Tilton,  31  N.  H.  283  ;  Hall  v.  Young,  37  N.  H.  134  ;  Lyford 
V.  Thurston,  16  N.  H,  399;  Page  v.  Page,  8  N.  H.  187;  Dow  v.  Jewell,  18 
N.  H.  340 ;  45  Am.  Dec.  371 ;  Hopkinson  v.  Dumas,  42  N.  H.  296 ;  Hall  v. 
Congdon,  56  N.  H.  279  ;  Brown  v.  Cherry,  59  Barb.  628 ;  Howell  v.  Howell, 

15  N.  J.  Eq.  75;  Johnson  v.  Dougherty,  18  N.  J.  Eq.  406;  Depeyster  v. 
Gould,  2  Green  Ch.  480 ;  29  Am,  Dec.  723  ;  Botsford  v.  Burr,  2  Johns.  Ch. 
408 ;  Jackson  v.  Sternberg,  1  Johns.  Cas.  523  ;  Kelley  v.  Jenness,  50  Me.  455  ; 
Baker  v.  Vining,  30  Me.  126;  50  Am.  Dec.  617;  Buck  v.  Pike,  11  Me.  9; 
Cecil  Bank  v.  Snively,  23  Md.  253;  Newells  v.  Morgan,  2  Harris,  225; 
Dorsey  v.  Clarke,  4  Har.  &  J.  551 ;  Chapline  v.  McAfee,  3  Marsh.  J.  J.  513 ; 
McGuire  v.  Ramsey,  4  Eng.  519 ;  Taliaferro  v.  Taliaferro,  6  Ala.  404  ;  Leiper 
V.  Hoffman,  26  Miss.  615 ;  Click  v.  Click,  1  Heisk.  607 ;  Williams  v.  Van 
Tuyl,  2  Ohio  St.  336 ;  Clark  v.  Clark,  43  Vt.  685 ;  Pinney  v.  Fellows,  15  Vt. 
525 ;  Dewey  v.  Long,  25  Vt.  564 ;  Lounsbury  v.  Purdy,  16  Barb.  376 ; 
McCartney  v.  Bostwick,  32  N.  Y.  53 ;  Harder  v.  Harder,  2  Sand.  Ch.  17 ; 
Jackson  v.  Woods,  1  Johns.  Cas.  163 ;  Hoxie  v.  Carr,  1  Sum.  187 ;  Liver- 
more  V.  Aldrich,  5  Cush.  435 ;  Peabody  v.  Tarbell,  2  Cush.  232 ;  Root  v. 
Blake,  14  Pick.  271 ;  Kendall  v.  Mann,  11  Allen,  15 ;  Faringer  v.  Ramsay, 

2  Md.  365;  McGowan  v.  McGowan,  14  Gray,  121;  Dean  v.  Dean,  6  Conn. 
285  ;  Powell  v.  Monson  etc.  Manuf.  Co.  3  Mason,  362  ;  Stewart  v.  Brown,  2 
Serg.  &  R.  461 ;  Jackson  v.  Matsdorf ,  11  Johns.  91 ;  6  Am.  Dec.  355  ;  Steere 
V.  Steere,  5  Johns.  Ch.  1  ;  9  Am.  Doc.  256 ;  White  v.  Carpenter,  2  Paige, 
218 ;  Kellogg  v.  Wood,  4  Paige,  579 ;  Partridge  v.  Havens,  10  Paige,  618 ; 
Foote  V.  Colvin,  3  Johns.  218  ;  3  Am.  Dec.  478  ;  Jackson  v.  Morse,  16  Johns. 
197  ;  8  Am.  Dec.  306 ;  Forsyth  v.  Clark,  3  Wend.  638  ;  Stratton  v.  Dialogue, 

16  N.  J.  Eq.  70;  Nixon's  Appeal,  03  Pa.  St.  279;  Foster  v.  Trustees  of 
Athenaeum,  3  Ala.  302 ;  Caple  v.  McCollum,  27  Ala.  461 ;  Mahorner  v. 
Harrison,  13  Smedes  &  M.  53 ;  Walker  v.  Brungard,  13  Smedes  &  M.  764 ; 
Andrews  v.  Jones,  10  Ala.  401;  Powell  v.  Powell,  1  Freem.  Ch.  134; 
Salmon  v.  Symonds,  30  Cal.  301 ;  McCarroll  v.  Alexander,  48  Miss.  128 ; 
Simson  v.  Eckstein,  22  Cal.  580 ;  Gaines  v.  Chew,  2  How.  619 ;  Tarpley  v. 
Poage,  2  Tex.  139  ;  Bludworth  v.  Lake,  33  Cal.  256 ;  Harris  v.  Reynolds,  13 
Cal.  514 ;  73  Am.  Dec.  600 ;  Price  v.  Reeves,  38  Cal,  457 ;  Hassey  v.  WUkie, 
55  Cal.  525 ;  Oberthier  v.  Stroud,  33  Tex.  522 ;  Ensley  v.  Ballentine,  4 
Humph.  233;  Smitheal  v.  Gray,  1  Humph.  491;  34  Am.  Dec.  664;  Doyle 
V.  Sleeper,  1  Dana,  536 ;  Jenison  v.  Graves,  2  Blackf .  444 ;  Creed  v.  Lan- 
caster Bank,  1  Ohio  St.  1 ;  Hutchinson  v.  Hutchinson,  59  Cal.  313  ;  Milliken 
V.  Ham;  36  Ind.  166;  Bruco  v.  Roney,  18  111.  67;  Smith  v.  Sackett,  5 
Gilm.  534 ;  Latham  v.  Henderson,  47  111.  185 ;  Albright  v.  Oyster,  19  Fed. 
Rep.  4S9;  Connor  v.  Follansbee,  59  N.  H.  124:  Gogherty  v.  Bennett,  37 
N.  J.  Eq.  87 ;  Brown  v.  BroMm,  77  Va.  619 ;  Harker  v.  Reilly,  4  Del.  Ch. 
72 ;  Lipcomb  v.  Nichols,  6  Colo.  290 ;  McNamara  v.  Garrity,  106  111.  384 ; 
Goldsberry  v.  Gentry,  92  Ind.  193  ;  Lewis  v.  Montgomery  Mut.  Building  <fe 
Loan  Assoc.  70  Ala.  276  ;  Parker  ?;.  Coop,  60  Tex.  Ill ;  Milner  v.  Freeman, 
40  Ark.  62;  Buren  v.  Buren,  79  Mo.  538;   Reynolds  v.  Reynolds,  30  Kan. 
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stranger,  or  out  of  his  funds,  although  the  title  is  taken  in  the 
name  of  the  person  making  the  purchase,  a  trust  results,  and 
the  land  is  held  in  trust  for  the  party  whose  money  is  paid. 
This  trust  arises  without  any  declaration  in  writing,  for  it  is 
expressly  excepted  by  the  statute  of  frauds  from  the  operation 
of  that  statute,  and  the  facts  necessary  to  constitute  such  trust 
may  be  proved  by  parol  evidence.  A  similar  rule  prevails  in 
eases  where  the  consideration  proceeds  from  two  or  more  persons 
jointly.  A  resulting  trust  will  arise  in  proportion  to  the 
amount  of  the  consideration  which  they  may  have  respectively 
contributed."^  But  the  payment  in  order  to  raise  a  resulting 
trust  must  be  for  some  specific  part  or  distinct  interest  in  the 
estate.^ 

§  1151.  Some  instances. — Where  A  buys  land,  and  takes  the 
deed  in  the  name  of  B,  and  the  latter  advances  the  purchase 
money,  and  takes  A's  notes  for  the  same,  and  agrees  to  convey 
to  A  on  repayment  of  the  money  advanced  and  interest,  the 
money  advanced  by  B  may  be  considered  as  a  loan  to  A,  and 
the  land  so  purchased  will  be  held  by  B  as  trustee  for  A.* 
Where  one  having  a  grant  of  land  from  the  Mexican  govern- 
ment dies  intestate,  and  a  person  erroneously  believing  himself 
to  be  the  heir,  sells  a  part  of  the  land  to  another,  who  subse- 
quently, acting  under  the  impression  that  he  has  acquired  a 
valid  title,  obtains  a  confirmation  of  the  grant  and  a  patent 
from  the  United  States,  the  true  heirs  at  law  are  not  deprived 
by  the  patent  of  their  interest  in  the  property,  but  the  patentee 
holds  the  legal  title  in  trust  for  them.^     Where  two  persons 

91 ;  Boyer  v.  Libbey,  88  Ind.  235  ;  Leggett  v.  Leggett-,  88  N.  C.  108  ;  Witte 
V.  Wolfe,  16  S.  C.  25(5 ;  Sherburno  v.  Morse,  132  ISIass.  469 ;  Rupp's  Appeal, 
100  Pa.  St.  531 ;  Seibold  v.  Christman,  75  Mo.  308 ;  Robinson  v.  McDiarmid, 
87  N.  C.  455  ;  Witts  v.  Horney,  59  Md.  584  ;  Law  v.  Law,  76  Va.  527  ;  Ward 
V.  Spivey,  18  Fla.  847 ;  Beadle  v.  Beadle,  2  McCrary  C.  C.  586 ;  Lawry  v. 
Spaulding,  73  Me.  31 ;  Van  Sycle  v.  Kline,  34  N.  J.  Eq.  332;  Robinson  v. 
Leflore,  59  Miss.  148 ;  Harden  v.  Darwin,  66  Ala.  55 :  Stafford  v.  Wheeler, 
93  Pa.  St.  462;  Harrison  v.  Emery,  85  N.  C.  161;  Walker  v.  Elledge,  65 
Ala.  51 ;  Kelly  7^  Johnson,  28  Mo.  249 ;  Frederick  v.  Haas,  5  Nev.  389 ; 
Bartlett  v.  Pickersgill,  1  Eden,  515  ;  RothweU  v.  Dewees,  2  Black,  613. 
1  Cutler  V.  Tuttle,  19  N.  J.  Eq.  (4  Green,  C.  E.)  549  558,  per  Depue,  J. 

*  McGowan  v.  McGowan,  14  Graj'^,  119,  and  cases  cited. 
»  Page  V.  Page,  8  N,  PI.  187. 

*  Wilson  V.  Castro,  31  Cal.  420. 
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agree  with  an  owner  of  land  to  purchase  it  of  him  for  five  hun- 
dred dollars,  each  to  have  an  undivided  half,  and  one  of  the 
intending  purchasers  accepts  from  the  agent  of  the  other  a  watch 
in  lieu  of  one  hundred  and  seventy-five  dollars,  and  other  chat- 
tels, for  the  purpose  of  selling  them  to  make  up  the  balance  of 
one  half  of  the  purchase  j)rice,  cancels  a  debt  due  him  by  the 
owner,  in  part  payment  of  the  land,  and  sells  the  chattels  and 
pays  the  balance,  a  resulting  trust  arises  in  favor  of  the  other 
vendee  for  one  half  of  the  land.^  A  resulting  trust  does  not 
arise  from  the  agreement  of  the  parties,  but  from  the  fact  that 
the  purchase  money  has  been  paid  by  one,  and  the  title  taken  in 
the  name  of  another.^  Where  a  father  purchased  land,  paying 
two  thousand  five  hundred  dollars  for  the  same,  of  which  sum 
twelve  hundred  dollars  belonged  to  one  of  his  sous,  and  took  the 
deed  in  his  own  name,  and  afterwards  the  son  died,  leaving  his 
father,  mother,  and  five  brothers  and  sisters  as  his  heirs,  and 
the  father,  becoming  indebted  to  a  large  amount,  subsequently 
conveyed  the  land  without  consideration  to  the  brothers  and 
sisters  of  the  deceased  son,  and  a  suit  was  brought  by  the  cred- 
itors of  the  father  to  subject  the  land  to  the  payment  of  his 
debts,  it  was  held  that  the  heirs  of  the  deceased  son  had  a 
resulting  trust  in  the  land,  to  the  extent  of  twelve  undivided 
twenty  fifths,  and  that  they  held  the  legal  title  to  the  remaining 
thirteen  twenty  fifths,  subject  to  the  lien  of  the  creditors  of  the 
father,  as  also  one  seventh  of  the  twelve  twenty-fifths,  which 
was  the  father's  share,  as  one  of  the  seven  heirs  of  the  deceased 
son.'  But  where  a  father,  for  the  purpose  of  defrauding  his 
creditors,  purchased  land  in  the  name  of  his  son,  it  was  decided 
that  the  presumption  of  an  advancement  to  the  son  was  repelled 
by  the  intended  fraud  upon  creditors,  and  therefore  the  father 
had  a  resulting  trust,  which  was  subject  to  sale  on  execution 
under  judgments  obtained  by  such  creditors.'*  And  while,  if 
the  purchase  price  is  paid  by  the  husband,  and  the  deed  is  taken 
in  the  name  of  the  wife,  it  may  be  presumed  that  the  purchase 

1  Frederick  v.  Haas,  5  Nev.  3S9. 
>  Bruce  v.  Roney,  18  111.  67. 
'  Latham  v.  Henderson,  47  111.  185. 

*  Rankin  v.  Harper,  23  Mo.  579.    See,  also,  Doyle  v.  Sleeper,  1  Dana, 
531. 
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was  an  advancement  to  the  wife,  yet  the  transaction  is  open  to 
.explanation,  and  when  it  appears  that  the  husband's  object  was 
to  defraud  creditors,  he  has  a  rcsuUiug  trust,  subject  to  sale  on 
execution.^  But  where  a  father  having  an  interest  in  the  land 
has  the  deed  made  to  his  son,  who  has  paid  certain  debts  of  the 
father,  and  the  deed  is  treated  by  both  father  and  sou  as  an  abso- 
lute conveyance,  the  father  having  sufficient  property  to  pay  all 
his  debts,  and  no  fraudulent  intent  existing,  the  conveyance  is 
not  fraudulent  and  void  as  to  the  father's  subsequent  creditors, 
although  the  consideration  was  not  equal  to  the  value  of  the 
land.2 

§  1152.  Consideration  paid  by  several  —  It  is  now  well  settled, 
whatever  doubt  there  formerly  may  have  been,  that  if  the  consid- 
eration money  is  paid  by  a  number  of  persons  and  the  deed  is 
taken  in  the  name  of  a  stranger,  the  latter  will  hold  the  legal  title 
in  trust  for  the  joint  purchasers.' 

§  1153.  Deed  taken  in  the  name  of  one  joint  purchaser. — So 
where  several  parties  contribute  to  the  purchase  of  land,  and  the 
deed  is  taken  in  the  name  of  one  of  them,  each  of  the  others  has 
a  resulting  trust  in  the  land  in  the  proportion  which  the  amount 
that  he  paid  bears  to  the  whole  consideration  price.^  "  The  rule 
is  well  settled  that  when  land  is  purchased  for  which  one  party 
pays  the  consideration  and  another  party  takes  the  title,  a  result- 

1  Guthrie  v.  Gardner,  19  Wend.  414. 

»  Dewey  v.  Long,  25  Vt.  564. 

8  Larkins  v.  Rhodes,  5  Port.  196;  Baumgartner  v.  Guessfeld,  38  Mo.  36; 
Letcher  v.  Letcher,  4  Marsh.  J.  J.  590;  Wray  v.  Steele,  2  Ves.  &  B.  388; 
Keaton  v.  Cobb,  1  Dev.  Ch.  439 ;  Ross  v.  Hegeman,  2  Edw.  Ch.  373  ;  Powell 
V.  Monson  etc.  Co.  3  Mason,  347.  See  Jenkins  v.  Frink,  30  Cal.  586 ;  Hidden 
V.  Jordan,  21  Cal.  92. 

*  Buck  V.  Swazey,  35  Me.  41 ;  56  Am.  Dec.  681 ;  Seaman  v.  Cook,  14  111, 
501 ;  Frederick  v.  Haas,  5  Nev.  389 ;  Thomas  v.  Thomas,  62  Miss.  531 ; 
Bear  v,  Koenigstein,  16  Neb.  65  ;  Jackson  v.  Bateman,  2  Wend.  570;  Cloud 
V.  I\ae,  28  Mo.  578;  Morey  v.  Ilerrick,  18  Pa.  St.  129;  Purdy  v.  Purdy,  3 
Md.  Ch.  547 ;  Rigden  v.  Walker,  3  Atk.  735 ;  Stewart  v.  Brown,  2  Serg.  <fe 
R.  461 ;  Jackson  v.  Moore,  6  Cowen,  706 ;  James  v.  James,  41  Ark.  301|; 
Clark  V.  Clark,  43  Vt.  685 ;  Bogert  v.  Perry,  17  Johns.  351 ;  8  Am.  Dec, 
411 ;  Case  v.  Codding,  38  Cal.  191 ;  Baumgartner  v.  Guessfeld,  38  Mo.  36; 
McDonald  v.  McDonald,  24  Ind.  68 ;  Dow  v.  Jewell,  18  N,  H.  340 ;  45  Am, 
Dec.  371  ;  Brown  v.  Brown,  77  Va,  019 ;  Kelley  v.  Jenness,  50  Me.  455  ;  Union 
College  V.  Wheeler,  5  Lans.  160.    See  Dikeman  v.  Norrie,  36  Cal.  94. 
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ing  trust  immediately  arises  in  favor  of  the  party  paying  the 
consideration,  and  the  other  party  becomes  his  trustee;  and  it  is 
now  equally  well  settled  that  if  the  one  party  pays  only  a  part 
of  the  consideration,  the  party  taking  the  title  to  the  whole  land 
becomes  a  trustee  for  the  other  party  pro  tanto."  ^  Where  land 
is  purchased  at  a  tax  sale  by  one  under  an  agreement  that 
another  shall  have  an  equal  interest,  the  former  holds  the  title 
for  both  as  tenants  in  common."^  But  where  two  persons  sepa- 
rately purchase  distinct  parcels  of  land  from  the  same  grantor, 
the  title  to  which  proves  to  be  void,  one  of  them  can  subse- 
quently acquire  the  true  title  to  both  of  the  different  parcels, 
and  he  will  not  hold  the  title  as  trustee  for  the  other.^  An 
application  was  made  to  the  proper  officer  for  a  grant  of  several 
lots  of  land  for  the  mutual  benefit  of  three  persons,  A,  B,  and  C, 
who  agreed  among  themselves  that  A  should  jjay  the  purchase 
money  to  the  State  for  the  lands  as  the  same  became  due,  and 
should  obtain  the  patents,  and  that  he  should  receive  the  pur- 
chase money  and  interest  out  of  the  sale  of  the  land,  and  that 
on  the  payment  of  the  money  due  to  him,  he  should  release  one 
third  of  the  land  to  B  and  C  respectively.  Subsequently  the 
executors  and  trustees  of  A  paid  the  purchase  money  and 
received  the  patents.  B  transferred  his  interest  in  the  land  to 
another  person  by  an  absolute  deed,  but  really  as  security  for  a 
debt  of  one  thousand  four  hundred  and  eighty  dollars.  The 
creditor  afterwards  sold  his  interest  in  the  land  to  the  executors 
and  trustees  of  A  for  one  thousand  dollars  only.  The  court 
held  that  the  executors  and  trustees  of  A  took  the  legal  title  to 
the  land  as  trustees  for  those  having  a  beneficial  interest  in  the 
land  under  the  agreement,  and  that  as  the  deed  from  B  was  only 
a  mortgage,  such  executors  and  trustees  of  A  were  entitled  to  hold 
the  mortgage  for  the  amount  which  they  paid  for  it  and  interest, 
and  not  for  the  amount  for  which  it  was  originally  given."* 

^  Case  V.  Codding,  38  Cal.  191,  per  Rhodes,  J.,  and  cases  cited.  See, 
also,  Pierce  v.  Pierce,  7  Mon.  B.  433 ;  Lake  v.  Gibson,  1  Eq.  Cas.  Abr.  291 ; 
Brothers  v.  Porter,  6  Mon.  B.  106 ;  Quackenbush  v.  Leonard,  9  Paige,  334  ; 
Powell  V.  Monson  etc.  Manuf.  Co.  3  Mason,  347 ;  Botsford  v.  Burr,  2  Johns. 
Ch.  405  ;  Shoemaker  v.  Smith,  11  Humph.  81 ;  Hall  v.  Young,  37  N.  H.  134 ; 
Bernard  v.  Bongard,  Har.  (Mich.)  130  ;  Pinney  v.  Fellows,  15  Vt.  525. 

2  Stewart  v.  Brown,  2  Serg.  &,  R.  461. 

»  Collins  V.  Bartlett,  44  Cal.  371. 

*  Quackenbush  v.  Leonard,  9  Paige,  334. 
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§  1154.  Interests  acquired. — It  is  said  that  in  the  absence  of 
proof  as  to  the  exact  aniouut  of  money  contributed  by  each  for 
the  purchase,  the  law  will  presume  that  the  parties  contributed 
equally.^  A  party  may  by  the  same  deed  take  an  undivided 
portion  of  the  land  to  himself  in  his  own  right,  and  be  charged 
as  a  trustee  for  other  portions  of  the  same  land.  He  subse- 
quently may  purchase  and  take  a  deed  to  himself  of  the  interests 
of  some  or  all  of  his  cestuis  que  trust,  and  then  he  ceases  to  be  a 
trustee,  but  becomes  the  absolute  owner  of  the  shares  which  he 
purchases.^  Where  A  has  mortgaged  his  land  to  B,  with  cove- 
nants of  warranty,  and  subseC[uently  having  paid  the  amount 
due  on  a  prior  mortgage,  takes  an  assignment  of  the  mortgage  to 
himself,  the  title  which  he  thus  acquires  would  in  the  absence 
of  explanation  inure  to  the  benefit  of  B.  But  if  the  fact  is  that 
C  purchased  the  prior  mortgage  and  paid  the  consideration,  and 
A  after  its  assignment  to  him  by  a  previous  agreement  assigned 
it  to  C,  or  assigned  it  in  blank  and  delivered  it  to  C,  with  power 
to  fill  the  blank,  the  assignment  to  A  being  clearly  for  the  bene- 
fit of  C,  an  implied  resulting  trust  in  his  favor  at  once  arises 
and  attaches  to  the  assignment  made  by  the  first  mortgagee  to 
A.  If,  however,  a  part  of  the  money  was  paid  by  A  and  a  part 
by  C,  the  trust  in  favor  of  C  extends  only  to  the  amount  paid 
by  him.'  If  an  agreement  is  made  by  two  proprietors  of  land, 
that  one  of  them  shall  under  a  certain  statute  purchase  an 
adjoining  tract  of  government  land,  and  that  both  shall  furnish 
an  equal  sum  of  money  to  pay  the  price,  and  that  the  one  who 
enters  shall  convey  one  half  of  the  land  to  the  other,  and  he 
enters  under  this  agreement,  a  resulting  trust  arises  in  favor  of 
the  one  advancing  one  half  the  money,  as  to  one  half  of  the 
land.^ 

§  1155.  Purchase  of  specific  part.  —  A  resulting  trust  will 
not  arise  in  favor  of  one  of  several  joint  purchasers  unless  his 
part  is  some  definite  portion  of  the  whole,  and  the  money  paid 


»  Shoemaker  v.  Smith,  11  Humph.  (30  Tenn.)  81. 
'  Jackson  v.  Moore,  6  Co  wen,  706. 
»  Kelley  v.  Jenness,  50  Me.  455 ;  79  Am.  Dec.  623. 
*  Cloud  V.  Ivie,  28  Mo.  578. 
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by  him  is  for  some  aliquot  part  of  the  property.^  "  Such  a  trust 
can  only  arise  in  favor  of  a  person  who  claims  to  have  furnished 
the  consideration  money,  when  such  consideration  or  some  ali- 
quot part  thereof  was  furnished  as  part  of  the  original  transac- 
tion at  the  time  the  purchase  was  made.  The  party  claiming  the 
benefit  of  the  resulting  trust,  must  have  occupied  a  position 
originally  which  would  have  entitled  him  to  be  substituted  in  the 
place  of  him  to  whom  the  conveyance  has  been  made."^  No 
resulting  trust  can  arise  where  the  proportions  paid  by  the 
respective  parties  are  uncertain.' 

§  1156.  Deed  taken  by  agent. — If  an  agent  purchases  prop- 
erty with  the  money  belonging  to  his  principal  without  the 
latter's  knowledge,  or  if  the  agent  has  the  deed  made  out  in  his 
own  name  against  the  consent  of  the  principal,  a  resulting  trust 
arises  in  favor  of  the  principal.'*  A,  under  a  contract  for  the  pur- 
chase of  a  lot  from  B,  entered  into  possession,  and  made  certain 
improvements,  but  being  unable  to  meet  the  payments,  sold  a  part 
of  the  lot  to  C  by  parol,  they  both  having  agreed  upon  the  divis- 
ion line.     B,  the  owner  of  the  land,  with  the  consent  of  A,  exe- 


1  Olcott  V.  Bynum,  17  WaU.  44;  Guttler  v.  Tuttle,  19  N.  J,  Eq.  561; 
McGowan  v.  McGowan,  14  Gray,  119 ;  White  v.  Carpenter,  2  Paige,  217 ; 
Reynolds  v.  Morris,  17  Ohio  St.  510 ;  Baker  v.  Vining,  30  Me.  121 ;  Sayre  v. 
Townsends,  15  Wend.  647.    See  Hidden  v.  Jordan,  21  Cal.  92. 

2  Perry  v.  McHenry,  13  111.  227,  238,  per  Trumbull,  J. 

'  Baker  v.  Vining,  30  Me.  121.  Said  the  court,  per  Tenney,  J. :  "And  no 
case  has  been  found  where  a  resulting  trust  has  been  held  to  arise  upon 
payments  made  in  common  by  the  one  asserting  his  claim  and  the  grantee 
in  the  deed,  wherein  the  grantor  acknowledges  the  receipt  of  the  consider- 
ation from  him  alone,  when  the  amount  belonging  to  one  and  the  other  is 
uncertain,  and  unknown  even  to  those  who  make  the  payments ;  and  no 
satisfactory  evidence  is  offered  exhibiting  the  portion  which  was  really  the 
property  of  each.  The  trust  springs  from  a  presumption  of  law,  because 
the  alleged  cestui  que  (rust  hasijaid  the  money.  Such  presumption  must  be 
attended  with  no  uncertainty.  The  whole  foundation  is  the  payment,  and 
this  must  be  clearly  established." 

*  FoUansbee  v.  Kilbreth,  17  111.  522;  65  Am.  Dec.  691 ;  Pugh  v.  Pugh,  9 
Ind.  132;  Bay  v.  Roth,  18  N.  Y.  448;  Seichrist's  Appeal,  66  Pa.  St.  237; 
Squire's  Appeal,  70  Pa.  St.  268  ;  Bridenbecker  v.  Lowell,  32  Barb.  9.  And 
see  Robb's  Appeal,  41  Pa.  St.  45 ;  Eshleman  v.  Lewis,  49  Pa.  St.  410 ; 
Wynn  v.  Sharer,  23  Ind.  573;  Church  v.  Sterling,  16  Conn.  388 ;  Farmers' 
etc.  Bank  v.  King,  57  Pa.  St.  202;  Motfitt  v.  McDonald,  11  Humph.  457; 
Bank  of  America  v.  Pollock,  4  Edw.  Ch.  215.  See  Kluender  v.  Fenske,  53 
Wis.  lis  ;  Robarts  v.  Haley,  G5  Cal.  397. 
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cuted  a  deed  for  the  whole  lot  to  C,  the  latter  agreeing  with  A 
to  hold  the  otlier  part  of  the  lot  in  trust  for  A,  and  to  convey 
such  portion  to  him  on  the  receij)t  of  A's  share  of  the  purchase 
money.  A  continued  in  possession  of  his  part  according  to  the  line 
agreed  upon,  and  upon  C's  refusal  to  convey,  it  was  hold  that 
he  held  in  trust  for  A,  and  could  be  compelled  to  convey.^ 
The  cestui  que  trust  when  he  discovers  the  fraud  may  repudiate 
the  transaction,  thus  relieving  himself  of  his  equitable  title,  or  he 
may  waive  the  fraud  and  assert  his  rights  as  cestui  que  trust;  he 
may  also  lose  his  equitable  title,  by  laches,  fraud,  or  agreement.^ 
Where  the  agent  takes  the  title  by  fraud  in  his  own  name,  he 
becomes  a  trustee  ex  malejicio.^  An  agent  having  a  sum  of 
money  in  his  hands  belonging  to  his  principal,  wrote  to  her  a 
letter  admitting  that  he  held  the  money  for  investment  on  her 
account,  and  requesting  a  power  of  attorney  to  invest  the  same, 
and  she  sent  the  power  of  attorney.  There  was  no  other  evidence 
to  show  upon  what  understanding  the  agent  had  received  the 
money.  He  subsequently  invested  the  money  by  buying  real 
estate,  the  deed  for  which  was  made  out  in  his  brother's  name. 
The  court  held  that  the  letter  was  proper  evidence  for  the  pur- 
pose of  showing  that  the  money  was  held  in  trust,  and  that  the 
agent  was  not  a  mere  debtor,  and  that  the  principal  had  a  result- 
ing trust  in  the  property  so  purchased.'*  So  where  the  consider- 
ation for  the  purcliase  of  land  is  real  estate  of  the  principal,  a 
trust  in  his  favor  will  result,  where  an  agent  for  the  purchase  of 
real  estate  has  the  deed  made  in  favor  of  his  wife,  and  such  trust 
is  not  affected  by  the  fact  that  the  principal  had  knowledge  that 
the  deed  was  so  executed,  and  consented  to  the  transaction.^ 

§  1157.  Payment  made  with  agent's  funds. — But  where  an 
agent  purchases  land  with  his  own  money,  using  no  money  of 
the  principal,  a  resulting  trust  cannot  be  raised  by  parol  evidence. 
Whatever  trust  there  may  be  in  a  case  of  this  kind,  does  not 
arise  from  the  transaction  itself,  but  from  the  agreement  between 

>  Seichrist's  Appeal,  G6  Pa.  St.  237. 
2  Follansbee  v.  Kilbreth,  17  111.  522 ;  65  Am.  Dec.  691. 
»  Squires'  Appeal,  70  Pa.  St.  260 ;  Follansbee  v.  Kilbreth,  17  111.  522 ;  65 
Am.  Dec.  69. 

*  Day  D.  Roth,  18  N,  Y.  448. 

6  Bostleman  v.  Bostleman,  24  N.  J.  Eq.  103. 
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the  parties,  and  a  trust  created  by  express  agreement  must,  under 
the  statute  of  frauds,  be  in  writing.  "  We  think  the  doctrine  well 
sustained  that,  where  one  man  merely  employs  another  by  parol  as 
an  agent  to  purchase  real  property  for  him,  and  the  person  thus 
employed  purchases  the  land  in  his  own  name,  and  no  part  of 
the  purchase  money  is  paid  by  the  priucipal,  and  the  agent  denies 
the  trust,  it  would  directly  overturn  the  statute  of  frauds  to 
admit  any  other  evidence  than  that  which  the  statute  requires."* 
"Where  A  agrees  by  parol  with  B  that  he  will  attend  a  sale  of 
B's  farm  under  a  decree  of  foreclosure,  bid  oif  the  premises,  take 
a  deed  in  his  own  name,  and  agrees  to  let  B  have  an  opportunity 
to  repay  the  amount  bid  and  secure  a  reconveyance,  the  agree- 
ment it  is  held  is  void,  as  being  within  the  statute  of  frauds,  and 
B  has  no  resulting  trust.''^  And  where  a  guardian  who  is  indebted 
to  his  ward  purchases  land,  declaring  it  to  be  for  the  ward,  and 
putting  the  ward  in  possession,  but  paying  for  the  land  with  his 
own  money  and  taking  the  title  in  his  own  name,  no  resulting 
trust  arises,  and  the  ward  has  no  title  to  the  land  when  no  proof 
is  made  of  an  agreement  that  the  land  was  to  be  given  to  the 
ward  in  payment  of  the  debt.^ 

§  1158.  Agent  at  execution  sale. — But  if  the  principal  fur- 
nishes the  consideration,  whether  in  money  or  other  property,  and 
the  agent  takes  the  title  in  his  own  name,  a  resulting  trust  is  cre- 
ated.* Thus,  a  sheriff  was  about  to  sell  certain  real  estate  under 
an  execution,  and  the  judgment  creditor  requested  a  person  to 
attend  the  sale  as  his  agent,  and  in  case  the  bids  were  not  in 

^  Burden  v.  Sheridan,  36  Iowa,  125, 134,  per  Miller,  J.,  who  examines 
Boveral  of  the  cases  at  length.  See,  also,  DoTsejv,  Clarke,  4  Har.  &  J.  551  ; 
Kennedy  v.  Keating,  84  Mo.  25;  Pennock  v.  Clough,  16  Vt.  500,  507;  42 
Am.  Dec.  521 ;  Pearson  v.  East,  36  Ind.  28 ;  Flagg  v.  Mann,  2  Sum.  486,  546 ; 
Nestal  f.  Schmid,  29  N.  J.  Eq.  458;  Taliaferro  v.  Taliaferro,  6  Ala.  406; 
Minot  V.  Mitchell,  30  Ind.  228  ;  Heacockr.  Coatesworth,  Clarke,  84 ;  Fowke 
V.  Slaughter,  3  Marsh.  A.  K.  57;  13  Am.  Dec.  133  ;  Walker  v.  Brungard,  13 
Smedes  &  M.  765 ;  Moore  v.  Green,  3  Mon.  B.  407 ;  Arnold  v.  Cord,  16  Ind. 
177  ;  Woodhull  v.  Osborne,  2  Edw.  Ch.  615  ;  Jackman  v.  Ringland,  4  Watts 
&  S.  149;  Lath'rop  v.  Hoyt,  7  Barb.  60;  Lamas  v.  Bayly,  2  Vern.  627; 
O'Hara  v.  O'Neil,  2  Brown  Pari.  C.  39;  Atkins  v.  Howe,  Mos.  89;  Rastel 
V.  Hutchinson,  1  Dick.  44 ;  Bartlett  v.  Peckersgell,  1  Edg.  515. 

="  Lathrop  v.  Hoyt,  9  Barb.  59. 

3  Taliaferro  v.  Taliaferro,  6  Ala.  404. 

*  Currey  v.  Allen,  34  Cal.  254. 
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excess  of  the  judgment,  to  purchase  the  property,  aud  have  the 
amount  bid  credited  by  the  sheriff  on  the  execution.  The  agent 
made  a  bid  as  directed,  and  the  amount  bid  was  credited  on  the 
execution,  but  he  took  the  certificate  of  purchase  in  his  own  name, 
instead  of  in  that  of  the  judgment  creditor,  and  subsequently 
received  a  deed.  The  court  decided  that  he  held  the  title  in  trust 
for  the  judgment  creditor.^  Where  a  written  contract  is  made  by 
several  persons  that  one  of  them  shall  purchase  for  the  l)enefit  of 
all,  land  about  to  be  sold  under  an  execution,  each  to  supply  his 
share  of  the  money,  and  the  purchaser  to  convey  to  each,  one  of 
the  contracting  parties  cannot,  after  the  purchase  is  effected,  by 
securing  another  judgment,  redeem  the  property  aud  obtain  the 
title  for  himself.  He  will  become  a  trustee,  holding  the  legal 
title  in  trust  for  all  the  parties  interested  in  the  contract.^  A 
husband  having  given  a  note  for  his  own  indebtedness,  his  vnfe, 
for  the  purpose  of  securing  its  payment,  executed  jointly  with 
him  a  mortgage  upon  land  which  he  had  previously  conveyed  to 
her  by  a  deed  of  gift.  This  deed  was  duly  recorded.  The 
mortgage  subsequently  was  foreclosed,  and  a  person  purchased 
the  land  for  the  husband  with  the  latter's  money,  aud  conveyed 
the  land  to  him.  For  the  purpose  of  securing  an  antecedent 
indebtedness,  the  husband  afterwards  conveyed  the  land  to  one 
who  took  without  actual  notice.  The  act  of  the  husband  in 
purchasing  through  an  agent  was  but  the  payment  of  his  own 
debt;  and  therefore  he  took  the  title  in  trust  for  his  wife.  As  to 
the  second  mortgagee,  the  court  held  that  the  records  were  suffi- 
cient to  put  him  upon  inquiry,  and  that  he  was  compelled  at  his 
risk  to  acquire  information  as  to  the  facts.* 

§  1159.  Partnership  funds. — Where  one  partner  purchases 
real  estate  with  partnership  funds,  and  takes  the  deed  in  his  own 
name,  the  other  partners  have  a  resulting  trust  equivalent  to 
their  share  in  the  partnership.  "  We  could  not  deny,^'  said  Mr. 
Justice  Black, "  the  correctness  of  this  proposition,  without  saying 
that  one  partner  may,  with  the  consent  of  the  other,  buy  prop- 
erty for  the  benefit  of  both,  and  afterwards  appropriate  it  entire 
to  his  own  use,  because  he  got  the  deed  in  his  own  name.     This 

»  Currey  V.  Allen,  34  Cal.  254.  »  Jenkins  v.  Frink,  30  Cal.  586. 

8  Hassey  v.  Wilke,  55  Cal.  525. 
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would  establish  a  rule  uuder  which  oue  partner  could  always 
cheat  another  out  of  his  own  share.  It  would  be  a  premium  on 
bad  faith,  and  the  highest  reward  that  could  be  offered  for  the 
violation  of  bargains,  and  the  disregard  of  justice,  truth,  and 
conscience."  ^  Under  a  verbal  agreement  between  A  and  B  to 
purchase  and  improve  real  estate,  sharing  equally  the  profits 
and  losses,  two  farms  were  purchased  which  were  conveyed  to 
them  jointly.  Their  agent  contracted  for  a  third  farm  in  his 
own  name,  but  A,  without  B's  knowledge  or  consent,  had  the 
contract  assigned  to  himself,  and  secured  a  conveyance  of  the 
farm.  Both  A  and  B  made  permanent  improvements  at  vari- 
ous times  upon,  and  purchased  cattle  for  each  of  the  farms. 
They  treated  all  three  farms  alike,  and  B,  with  A's  knowledge, 
superintended  work  performed  upon  the  thu'd  farm,  and  made 
payments  therefor.  Both  A  and  B  visited  such  farms  together, 
and  had  various  conversations  relative  to  the  disposition  of  an 
interest  therein,  and  A  did  not  at  any  time  intimate  that  B  was 
not  also  as  to  this  farm  a  joint  owner,  and  B  advanced  money 
at  different  times  on  account  of  purchases  for  all  three  farms. 
The  court  held  that  A  having  taken  title  to  such  third  farm,  in 
fraud  of  the  rights  of  B,  the  latter  had  a  resulting  trust  therein, 
and  that  it  was  unnecessary  for  him  to  seek  a  dissolution  of  the 
partnership  and  an  accounting,  but  that  he  was  entitled  to  a 
conveyance  from  A  of  an  undivided  interest  in  the  farm.^ 

§  1160.  Guardian  and  ward.  —  A  ward  has  a  resulting  trust  in 
land  purchased  with  his  money  by  his  guardian,  the  deed  for 
which  is  made  to  the  guardian.^     And  where  the  deed  acknowl- 

1  In  Coder  v.  Huling,  27  Pa.  St.  84,  88.  See,  also,  Smith  v.  Burnham,  3 
Sum.  435 ;  McCully  v.  McCully,  78  Va.  159 ;  Homer  v.  Homer,  107  Mass. 
85;  Richards  v.  Manson,  101  Mass.  482;  Philips  v.  Crammond,  2  Wash, 
C.  C.  401 ;  Pugh  V.  Currie,  5  Ala.  446 ;  Baldwin  v.  Johnston,  Saxt.  Ch.  441 ; 
Oliver  v.  Piatt,  3  How.  401 ;  ^"Vlnkfield  v.  Brinkman,  21  Kan.  682  ;  Edgar 
V.  Donnally,  2  Munf.  387;  Evans  v.  Gibson,  29  Mo.  223;  77  Am.  Dec.  565; 
Turner  v.  Pettigrew,  6  Humph.  438;  Jenkins  v.  Frink,  30  Cal.  586:  Set- 
tembre  v.  Putnam,  30  Cal.  490 ;  Freeman  v.  Kelly,  Hoflf.  Ch.  90 ;  Smith 
V.  Ramsey,  1  Gilm.  373  ;  Mallory  v.  MaUory,  5  Bush,  464 ;  Ebbert's  Appeal, 
70  Pa.  St.  79 ;  Weinrich  v.  Wolf,  24  W.  Va.  299  See  Warren  v.  Schainwald, 
62  Cal.  56. 

2  Traphagen  v,  Burt,  67  N.  Y.  30,  and  cases  cited. 

'  Brancroft  v.  Consen,  13  Allen,  50;  Caplinger  v.  Stokes,  Meigs,  175; 
Puigh  V.  Puigh,  19  Ind.  132 ;  Lee  v.  Fox,  6  Dana,  171.  See  Robinson  v,  Rob- 
iusoD,  22  Iowa,  427. 
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edges  the  receipt  of  the  consideration  paid  by  him,  "guardian  of 
the  minor  children/'  of  a  person  named,  but  the  deed  is  made 
to  himself,  his  heirs  and  assigns,  without  referring  in  any  other 
mode  to  his  guai-diauship,  creditors  of  the  guardain  have  suffi- 
cient notice  that  the  land  is  held  by  him  in  trust.^  But  if 
the  guardian  pay  for  the  land  with  his  own  money,  declaring 
the  purchase  at  the  time  to  be  for  the  benefit  of  his  ward,  the 
latter  cannot  claim  a  trust,  because  such  a  trust  is  void  by  the 
statute  of  irauds.^ 

§  1161.  Wife's  separate  property. — The  same  principle  applies 
where  a  husband  takes  a  deed  in  his  own  name  for  land 
purchased  with  the  separate  property  of  his  wife.  She  has  a 
resulting  trust.^  She  may  elect  to  charge  her  husband  person- 
ally or  claim  the  land  as  her  own,  and  if  part  of  her  funds  only 
were  used  in  the  purchase,  she  has  a  resulting  trust  to  the  extent 
of  that  part.'*  When  the  husband  has  conveyed  the  land  so 
purchased  to  a  third  person,  who  has  notice  of  the  manner  in 
which  the  husband  acquired  it,  such  third  person  is  also  charge- 
able with  the  trust  ,^  Where  a  son  obtains  money  from  his 
mother  to  purchase  land,  on  the  understanding  that  he  is  to  take 
the  deed  in  his  own  name  and  hold  the  title  for  her  benefit,  and 
the  son  pays  the  money  to  the  vendor,  and  the  latter,  at  the 
request  of  the  sou's  wife,  who  has  knowledge  of  the  facts,  exe- 
cutes a  deed  to  her,  she  holds  the  title  in  trust  for  the  mother.' 
If  a  husband  purchases  land  with  his  wife's  money,  and  subse- 

'  Bancroft  v.  Consen,  13  Allen,  50. 

»  Kisler  v.  Kisler,  2  Watts,  323 ;  27  Am.  Dec.  308 ;  SneU  v.  Elam,  2  Heisk. 
82 ;  Johnson  v.  Dougherty,  18  N.  J.  Eq.  406. 

'  Goldsberry  v.  Gentry,  92  lud.  193 ;  Fillman  v.  Divers,  31  Pa.  St.  429 ; 
Kline's  Appeal,  39  Pa.  St.  463  ;  Tilford  v.  Torrey,  53  Ala.  120  ;  Pritchard  v. 
Wallace,  4  Sneed,  405 ;  70  Am.  Dec.  254 ;  Pinney  v.  Fellows,  15  Vt.  525 ; 
Kesor  v.  Resor,  9  Ind.  347  ;  Barron  v.  Barron,  24  Vt.  375  ;  Davis  v.  Davis,  46 
Pa.  St.  342  ;  Ray  bold  v.  Raybold,  20  Pa.  St.  308 ;  Woodford  v.  Stephens,  51 
Mo.  443  ;  Darkin  v.  Darkin,  23  L.  J.  Ch.  890  ;  Bench  v.  Bench,  10  Ves.  511 ; 
Wallace  v.  McCuUough,  1  Rich.  Eq.  426.  See  Parker  v.  Coop,  60  Tex.  Ill ; 
Derry  v.  Derry,  74  Ind.  560. 

<  Tilford  V.  Torrey,  53  Ala.  120.  What  her  rights  under  the  rule  at  the 
common  law  would  be,  see  Waldrow  v.  Sanders,  85  Ind.  270 ;  Westerfield 
V.  Kimmer,  82  Ind.  365. 

5  Methodist  Episcopal  Church  v.  Jacques,  1  Johns.  Ch.  450. 

«  Wormouth  v.  Johnson,  58  Cal.  622. 
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quently  sells  and  exchanges  it  for  another  tract  of  land,  she  still 
has  a  right  to  pursue  her  money  and  to  fasten  a  trust  on  the 
land  received  by  the  husband  in  exchange.^  Where  a  wife  takes 
title  in  her  own  name  to  land  purchased  with  a  fund  belonging 
partly  to  the  husband  and  partly  to  the  wife,  and  she  agrees  on 
her  husband's  request  to  convey  to  him,  there  is  a  resulting  trust 
in  his  favor.^ 

§  1162.  Trust  funds  generally. — The  preceding  sections  are 
but  illustrations  of  the  general  rule  that  when  any  person  occupy- 
ing the  position  of  a  trustee  purchases  land  with  trust  funds, 
taking  a  deed  in  his  own  name,  the  beneficiary  may  claim  the 
benefit  of  the  purchase.  This  rule  prevails  with  respect  to  all 
who  occupy  a  fiduciary  character.  Thus  an  administrator  or 
executor,  purchasing  land  with  the  property  of  the  estate,  holds 
as  a  trustee  for  those  beneficially  interested  in  the  estate.*  So 
with  respect  to  the  committee  of  a  lunatic,*  or  to  the  trustee  of  a 
corjjoration.*  It  is  sufficient  if  the  general  character  of  the  trust 
fund  can  be  identified.®  A  person  died  leaving  surviving  him  a 
widow  and  four  children,  and  the  widow  administered  on  his 
estate  and  managed  it  for  thirty-seven  years.  She  at  first  in  the 
joint  names  of  herself  and  children,  and  subsequently  in  her  own 
name,  with  their  assent  and  knowledge,  invested  and  re-invested 

'  Walker  v.  Elledge,  65  Ala.  51.    See  English  v.  Law,  27  Kan.  242. 

'  Harden  v.  Darwin,  66  Ala.  55. 

«  Stow  V.  Kimball,  28  111.  93  ;  Dodge  v.  Cole,  97  111.  338 ;  Garrett  v.  Gar- 
rett, 1  Strob.  Eq.  96 ;  Buck  v.  Uhrich,  IG  Pa.  St.  499-;  White  v.  Drew,  42  Mo. 
561 ;  Barker  v.  Barker,  14  Wis.  131 ;  Schaffner  v.  Grutzmacher,  6  Clark,  137 ; 
Williams  v.  Hollingsworth,  1  Strob.  Eq.  103;  Harper  v.  A-  her,  28  Miss. 
212 ;  Wallace  v.  Duffield,  2  Serg.  &  R.  521 ;  7  Am.  Dec.  G(JO ;  Seaman  v. 
Cook,  14  111.  501.  And  see  Roberts  v.  Opp,  56  111.  34 :  Musham  v.  Mus- 
ham,  87  111.  80 ;  Fox  v.  Doherty,  80  Iowa,  334 ;  Kirkpatrick  v.  McDonald, 
11  Pa.  St.  387 ;  Hancock  v.  Titus,  39  Miss.  224  ;  Valle  v.  Bryan,  19  Mo.  423 ; 
Neill  V.  Keese,  13  Tex.  187 ;  51  Am.  Dec.  746 ;  Harrisburg  Bank  v.  Tyler,  3 
Watts  &  S.  373 ;  Wilhelm  v.  Folmer,  6  Pa.  St.  296. 

*  Buffalo  R.  R.  Co.  v.  Lamson,  47  Barb.  533 ;  Reid  v.  Fitch,  11  Barb.  399 ; 
Turner  v.  Pettigrew,  6  Humph.  438.    See  Hannett's  Appeal,  72  Pa.  St.  337. 

*  Methodist  Episcopal  Church  etc.  v.  Wood,  5  Ohio,  283 ;  Church  v.  Ster- 
ling, 16  Conn.  388. 

8  Campbell  v.  Walker,  5  Ves.  678 ;  Sanderson  v.  Walker,  13  Ves.  601 ; 
United  States  v.  Waterborough,  Davies,  154 ;  Overseers  of  the  Poor  v.  Bank 
of  Virginia,  2  Gratt.  544 :  De  Bevoise  v.  Sanford,  Hoff.  Ch.  194 ;  Downes 
V.  Grazebrook,  3  Mer.  200;  McLarren  v.  Brewer,  51  Me.  402.  And  see 
Thompson's  Appeal,  22  Pa.  St.  16. 
U.  Deeds.— 80. 
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the  proceeds,  and  she  furnished  all  the  supplies  for  the  family, 
they  all  living  together.  It  Avas  held  that  the  widow  was  to  be 
treated  as  a  trustee  in  these  investments  for  those  interested  in 
the  estate.^  If  a  trustee  purchase  an  interest,  the  retention  of 
which  by  him  would  materially  affect  the  trust  property,  he  holds 
it  iu  trust  for  the  cestui  que  trust.^ 

§  1163.  Attorney's  knowledge  of  defect  in  judicial  proceedings. 
—  Where  an  attorney  conducts  a  suit  to  obtain  the  title  to  land 
for  his  client,  the  title,  however,  by  reason  of  defects  in  the  pro- 
ceedings not  passing,  and  the  attorney  after  the  relation  of  attorney 
and  client  had  ceased  having  discovered  such  defects,  purchases 
the  property  for  the  benefit  of  another,  the  original  client  and 
such  purchaser  are  to  be  deemed  strangers.  Hence,  in  the 
absence  of  actual  fraud,  the  legal  title  is  not  held  in  trust.' 

§  1164.  Investment  of  stolen  money. — Where  a  clerk  steals 
goods,  or  money  from  the  store  of  his  employer,  and  invests  the 
same  in  land,  it  is  held  that  the  employer  can  hold  neither  the 
clerk  nor  his  representatives,  after  his  death,  as  trustees,  so  as  to 
secure  a  conveyance  to  himself  of  the  legal  title.^  "  It  is  not  at 
all,"  said  Ruffin,  C.  J.,  "  like  the  cases  of  dealings  with  trust 
funds  by  trustees,  executors,  guardians,  factors,  and  the  like, 
iu  wiiich  the  owner  of  the  fund  may  elect  to  take  either  the 

'  Seaman  v.  Cook,  14  111.  501.  "  Any  application  or  appropriation  of 
these  funds,  to  her  sole  use  and  benefit,  would  be,  by  our  law,  a  violation 
of  her  trust ;  and  it  will  not  lie  in  her  mouth,  or  avail  to  allege  a  breach  of 
confidence,  and  a  violation  of  trust  and  duty,  as  the  ground  of  title  to  her 
principal's  estate.  For  if  these  investments  were  not  made  for  the  use  of  the 
principals,  but  her  own,  it  was  a  breach  of  trust,  a  misapplication  of  their 
money,  and  a  violation  of  her  duty.  This  the  law  will  not  presume  to  have 
been  the  intention,  but  will  treat  it  as  a  resulting  trust  to  the  owners  of  the 
money."    See,  also,  Wallace  v.  Duflield,  2  Serg.  &  R.  529 ;  7  Am.  Deo.  660. 

*  Jenkins  v.  Frink,  30  Ual.  586  ;  Settembre  v.  Putnam,  30  Cal.  490 ;  Camp- 
bell V.  Campbell,  21  Mich.  438 ;  Van  Epps  v.  Van  Epps,  9  Paige,  237 ;  Dick- 
inson V.  Codwise,  1  Sand.  Ch.  226 ;  Holmes  v,  Campbell,  10  Minn.  401 ; 
Heath  v.  Page,  63  Pa.  St.  108  ;  Hall  v.  Vanness,  49  Pa.  St.  457 ;  Harrold  v. 
Lane,  53  Pa.  St.  269 ;  Torrey  v.  Bank  of  Orleans,  9  Paige,  649 ;  Clark  v. 
Cantwell,  3  Head,  302 ;  Holt  v.  Holt,  1  Ch.  Cas.  Ch.  190 ;  Tannery.  Elworthy, 
4  Beav.  487 ;  Geddings  v.  Geddings,  3  Russ.  241 ;  Nesbitt  v.  Tredennick,  1 
Ball  &  B.  46. 

"  Learned  v.  Haley,  34  Cal.  608. 

*  Campbell  v.  Drake,  4  Ired.  Eq.  94 ;  Pascoag  Bank  v.  Hunt,  3  Edw. 
Ch.  583. 
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money  or  that  iu  which  it  was  invested.  For,  in  all  those  cases, 
the  legal  title,  if  we  may  use  the  expression,  of  the  fund,  is  in  the 
party  thus  misapplying  it.  He  has  been  intrusted  with  the  whole 
possession  of  it,  and  that  for  the  purpose  of  laying  it  out  for 
the  benefit  of  the  equitable  owner;  and,  therefore,  all  the  benefit 
and  profit  the  trustee  ought,  in  the  nature  of  his  office,  and  from 
his  relation  to  his  cestui  que  trust,  to  account  for  to  that  person. 
But  the  case  of  a  servant  or  shopkeeper  is  very  different.  He 
is  not  charged  with  the  duty  of  investing  his  employer's  stock, 
but  merely  to  buy  and  sell  at  the  counter.  The  jDOssession  of 
goods  or  money  is  not  in  him  but  in  his  master;  so  entirely 
so  that  he  may  be  convicted  of  stealing  them,  in  which  both  a 
cepit  and  asportavit  are  constituents.  This  person  was,  iu  truth, 
guilty  of  a  felony  iu  possessing  himself  of  the  plaintiff's  effects 
for  the  purpose  of  laying  them  out  for  his  own  lucre ;  and  that 
fully  rebuts  the  idea  of  converting  him  into  a  trustee.  If  that 
could  be  done,  there  would  be  at  once  an  end  to  punishing  thefts 
by  shop  men.  If,  indeed,  the  plaintiff  could  actually  trace 
the  identical  money  taken  from  him  into  the  hands  of  a  person 
who  got  it  without  paying  value,  no  doubt  he  could  recover  it, 
for  his  title  was  not  destroyed  by  the  theft.  But  we  do  not  see 
how  a  felon  is  to  be  turned  into  a  trustee  of  property  merely 
by  showing  that  he  bought  it  with  stolen  money.  If  it  were 
so  there  would  have  been  many  a  bill  of  the  kind.  But  we 
believe  there  never  was  one  before,  and  therefore  we  cannot 
entertain  this."^ 

§  1165.  Commeilts. — Of  course,  there  are  some  difficulties 
connected  with  this  question.  A  suit  to  charge  the  purchaser 
witt^  a  trust  under  these  circumstances,  renders  it  necessary  to 
inquire  into  the  commission  of  a  criminal  offense.  But  it  would 
seem  on  well  established  equitable  principles,  where  it  can  be 
proven  that  the  identical  property  was  used  in  the  purchase  of 
the  land,  that  the  purchaser  should  be  held  to  be  a  trustee. 
The  general  rule  in  regard  to  stolen  property  is  that  the  owner 
is  not  divested  of  his  title,  and  his  rights  to  a  recovery  are  not 


1  In  Campbell  v.  Drake,  supra.    But  see  Wells,  Fargo  <fc  Co.  v.  Robin- 
son, 13  Cal.  133. 
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impaired  by  a  transfer  to  a  bona  fide  purchaser.*  And  it  seems 
to  us  that  if  the  identity  of  the  stolen  property  with  the  consider- 
ation for  the  purcliase  can  be  proven,  the  person  who  has  con- 
verted stolen  property  into  real  estate  should  be  considered  as 
holding  such  land  for  the  owner  to  the  same  extent  as  if  the 
original  stolen  property  had  never  left  his  possession.  The 
question  seems  to  be  one  of  evidence,  of  proof,  rather  than 
one  of  the  existence  of  an  equitable  right,  which,  we  think,  in 
the  interests  of  justice  ought  not  to  be  denied.^ 

§  1166.  Surrender  of  contract  for  pnrchase  of  real  estate. — 
A  entered  into  an  agreement  with  the  sub-agent  of  the  trustees 
of  an  estate  for  the  purchase  of  a  piece  of  land,  and  after  making 
a  part  payment  and  improving  a  portion  of  the  land,  sold  his 
right  to  B,  who  in  the  year  following  died,  leaving  as  his  heirs 
a  widow  and  minor  children.  B's  widow  surrendered  the 
original  contract  made  by  A,  the  right  to  which  was  pur- 
chased by  her  husband,  and  had  a  new  contract  for  the  purchase 
of  the  land  executed  to  her  in  her  own  name.  She  transferred 
the  contract  thus  obtained  to  C,  who  surrendered  this  one  like- 
wise, and  took  out  a  new  contract  in  his  own  name.  It  was  held 
that  by  taking  the  new  agreement  the  widow  occupied  the  relation 
of  trustee  for  the  heirs  of  her  husband,  and  that  her  vendee 
having  knowledge  of  the  condition  of  the  title  and  of  A's  pos- 
session stood  on  the  same  footing,  which  was  not  altered  by  the 
surrender  of  the  contracts,  and  the  execution  of  new  ones  by  the 
owner  of  the  legal  title.'  And  where  a  widow  in  possession  of 
premises  for  which  a  deed  had  been  made  to  her  husband,  but 
-which  is  defective  for  want  of  a  proper  description,  has  a  de^d 
executed  to  her  to  cure  such  defect  without  the  payment  of  any 
new  consideration,  she  holds  the  title  thus  acquired  in  trust  for 
her  husband's  heirs.'* 

§  1167.  Tenants  in  common. — Where  a  person  claiming  and 
exercising  acts  of  ownership  over  a  piece  of  land  dies,  and  his 

1  Bassett  v.  Spofford,  45  N.  Y.  387;  Newton  v.  Porter,  5  Lans.  417; 
Silsbury  v.  McCoon,  3  Comst.  579;  Thompson  v.  Parker,  3  Mason,  382; 
Hoffman  v.  Carow,  22  Wend.  285. 

«  See  Bank  of  America  v.  Pollock,  4  Edw.  Ch.  215. 

'  Hall  V.  Vanness,  49  Pa.  St.  457. 

*  Campbell  v.  Campbell,  21  Mich.  438. 
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possession  descends  to  his  heirs  as  tenants  in  common;  and  one 
of  such  heirs,  who  is  also  executor  of  the  decedent's  will,  secures 
a  deed  in  his  own  name  from  a  person  claiming  to  have  a  perfect 
title,  such  purchaser  cannot  hold  the  land  against  his  tenants  in 
common.'  But  if  the  tenants  in  common  have  title  to  the  land 
in  fee,  and  one  of  them  buys  an  outstanding  claim  of  title  which 
is  void,  an  implied  trust  as  to  such  void  claim  in  favor  of  his 
co-tenants  cannot  be  raised  in  the  absence  of  an  agreement  that 
such  purchase  should  be  for  the  use  of  his  co-tenants.^ 

§  1168.  Deed  to  wife  or  cMld. — Where  the  person  who  pays 
the  consideration  for  the  purchase  of  land,  takes  a  deed  in  the 
name  of  his  wife  or  one  or  more  of  his  children,  or  of  some  person 
to  whom  he  owes  some  moral  or  legal  obligation,  the  rule  is  that 
it  will  be  presumed  that  this  was  done  as  an  advancement.  It 
has  already  been  pointed  out  that  the  reason  on  which  is  based 
the  equitable  principle  of  resulting  trusts,  is  that  the  party  by  the 
payment  of  the  money  intended  some  benefit  for  himself,  notwith- 
standing the  deed  was  not  taken  in  his  own  name,  but  in  that 
of  a  stranger.  But  when  the  deed  is  made  to  some  person  to 
whom  he  is  under  an  obligation  to  provide,  this  reason  can  no 
longer  be  urged.  The  contrary  presumption  results  that  he 
intended  the  transaction  to  be  what  it  in  form  is — a  conveyance 
to  the  grantee  for  the  latter's  sole  use  and  benefit.^     "It  is  a 

1  KeUer  v.  Auble,  58  Pa.  St.  410. 

^  Mandeville  v.  Solomon,  33  Cal.  38.  "It  will  be  of  no  value  to  the 
plaintiff,"  said  the  court,  "  if  transferred  to  him,  and  the  court  will  there- 
fore refuse  to  order  so  vain  a  thing  as  the  transfer  of  an  undivided  half  of 
nothing." 

3  Stanley  v.  Brannon,  6  Blackf .  193  ;  Dickenson  v.  Davis,  44  N.  H.  647 ; 
Thompson  v.  Thompson,  1  Yerg.  97 ;  Welton  v.  Devine,  20  Barb.  9 ;  Knoulf 
V.  Thompson,  16  Pa.  St.  357 ;  Duglass  v.  Price,  4  Rich.  Eq.  322 ;  Fleming 
V.  Donahoe,  5  Ohio,  255  ;  MUler  v.  Blose,  30  Gratt.  744 ;  Guthrie  v.  Gardner, 
19  Wend.  414 ;  Shaw  v.  Read,  47  Pa.  St.  96 ;  Shepherd  v.  White,  10  Tex.  72 ; 
Murless  v.  Franklin,  1  Swanst.  17 ;  Lamplugh  v.  Lamplugh,  1  P.  Wms. 
Ill;  Elliott  V.  Elliott,  2  Ch.  Cas.  Ch.  231;  Grey  v.  Grey,  2  Swanst.  597; 
Sidmouth  v.  Sidmouth,  2  Beav.  454 ;  Dyer  v.  Dyer,  2  Cox,  93 ;  Christy  v. 
Courtenay,  13  Beav.  96 ;  Baker  v.  Leathers,  3  Ind.  557 ;  Tremper  v. 
Barton,  18  Ohio,  418 ;  Cartwright  v.  Wise,  14  III.  417 ;  Bennett  v.  Camp, 
54  Vt.  36 ;  Woodman  v.  Morrell,  2  Freem.  33 ;  Graff  v.  Rohrer,  35  Md. 
327 ;  Jackson  v.  ]SIatsdorf,  11  Johns.  91 ;  6  Am.  Dec.  355 ;  Whitten  v. 
Whitten,  3  Cush.  191 ;  Dudley  v.  Bosworth,  10  Humph.  12 ;  51  Am.  Dec. 
<690 ;  Thomas  v.  Chicago,  55  111.  403 ;  Gray  v.  Gray,  13  Neb.  453  ;  Bartlett  v. 


§   1169  PURCHASE   MONEY   PAID   BY   ANOTHER.  470 

general  rule,  that  wlieu  a  father  purchases  laud  and  takes  a  deed 
to  a  child,  it  is  prima  facie  an  advancement  to  the  child,  the  law 
presuming  such  to  be  the  intention  of  the  father.  But  this  pre- 
sumption may  be  rebutted,  and  wherever  it  expressly  appeai-s 
that  the  parent  intended  that  the  conveyance  should  not  be  con- 
sidered such,  then  the  child  takes  a  trust  estate."  *  This  principle 
applies  also  where  the  child  is  an  adopted  one.^  Where  a  title 
bond  for  land  is  executed  to  father  and  son  upon  the  obligation 
of  both  for  the  purchase  money,  the  son  has  an  equitable  estate 
in  an  undivided  half  of  the  land,  which  will  be  an  advancement 
to  him  to  that  extent,  if  the  whole  of  the  purchase  money  is  sub- 
sequently paid  by  the  father.^  Any  written  acknowledgment  by 
a  son  in  whose  name  a  deed  has  been  taken  for  land  purchased 
by  the  father  will  rebut  the  presumption  that  the  conveyance 
was  not  intended  as  an  advancement.'* 

§  1169.  Illustrations. — A  wife  had  a  power  of  attorney  from 
her  husband  by  which  she  had  authority  to  receive  and  collect 
all  money  and  other  property  due  to  him  for  her  own  use.  She 
received  money  under  this  power  of  attorney,  and  with  it  pur- 
chased land,  taking  the  deed  in  her  own  name.  After  her  hus- 
band's death,  the  heirs  at  law  of  the  husband  brought  a  bill  in 

Bartlott,  13  Nob.  45G ;  Wheeler  v.  Kidder,  105  Pa.  St.  270 ;  Dummer  v. 
Pitcher,  2  Mylne  &  K.  G12 ;  Garfield  v.  Hatmaker,  15  N.  Y.  475 ;  John- 
son V.  Johnson,  16  Minn.  512 ;  Maxwell  v.  Maxwell,  109  111.  588  ;  Kline's 
Appeal,  39  Pa.  St.  4G3 ;  Murphy  v.  Nathans,  46  Pa.  St.  508 ;  Wallace  v. 
Bowens,  28  Vt.  638 ;  Drew  v.  Martin,  32  Law  J.  Ch.  367 ;  Jennings  v.  Selleck, 
1  Vern.  467;  Ebran  v.  Dancer,  2  Ch.  Cas.  Ch.  26;  Tucker  v.  Burrow,  2  Hem.  & 
M.  525  ;  Benger  v.  Drew,  1  P.  Wms.  780 ;  Christ's  Hospital  v.  Budgin,  2  Vern. 
683 ;  Glaister  v.  Hewer,  8  Ves.  199 ;  Kingdom  v.  Bridges,  2  Vern.  67  ;  Jencks 
V.  Alexander,  11  Paige,  619;  Lady  Gorge's  Case,  Cro.  Car.  550;  2  Swanst. 
600;  Bedwell  v.  Froome,  2  Cox,  97  ;  Back  v.  Andrew,  2  Vern.  120;  Stevens 
V.  Stevens,  70  Mo.  92  ;  Rumboll  v.  Rumboll,  2  Eden,  15, 17 ;  Kilpin  v.  Jvilpin, 

1  Mylne  <fc  K.  556  ;  Soar  v.  Foster,  4  Kay  &  J.  160 ;  Beckford  v.  Beckford, 
Lofift,  490;  Goodriglit  v.  Hodges,  1  Watk.  Cop.  228;  Mumma  v.  Mumma, 

2  Vern.  19  ;  Finch  v.  Finch,  15  Ves.  50  ;  Wait  v.  Day,  4  Denio,  439 ;  Proseus 
V.  Mclntyre,  5  Barb.  424 ;  Roid  v.  Fitch,  11  Barb.  399 ;  Fatheree  v.  Fletcher, 
31  Miss.  265 ;  Pole  v.  Pole,  1  Ves.  76 ;  Partridge  v.  Havens,  10  Paige,  618  j 
Page  V.  Page,  8  N.  H.  187 ;  Bodine  v.  Edwards,  10  Paige,  504 ;  Astreen  v. 
Flanagan,  3  Edw.  Ch.  279. 

1  Fleming  v.  Donahoo,  5  Ohio,  255,  256. 

»  Astreen  v.  Flanagan,  3  Edw.  Ch.  279. 

»  Thompson  v.  Thompson,  1  Yerg.  (9  Tenn.)  97. 

*  Shepherd  v.  White,  10  Tex.  72, 
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equity  against  her  for  a  conveyance  of  the  laud  so  purchased, 
alleging  these  facts,  and  also  that  there  was  no  intention  on  the 
part  of  the  husband  that  such  purchase  should  be  a  provision 
for  the  wife  or  her  separate  property.  On  demurrer  to  the  bill 
it  was  held  that  the  allegations  mentioned  did  not  show  a  result- 
ing trust  in  favor  of  the  husband  or  his  heirs.^  A  and  his  wife 
conveyed  a  tract  of  land  for  the  expressed  consideration  of  one 
thousand  dollars  to  B.  On  the  next  day  B  and  wife  reconveyed 
the  same  land  for  the  same  expressed  consideration  to  A's  wife. 
B  prepared  both  these  deeds  at  A's  request  for  the  purpose  of 
conveying  the  land  to  A's  wife.  B  also  at  the  same  time  pre- 
pared a  will  which  was  properly  executed  by  A's  wife,  devising 
this  same  land  to  her  husband,  A,  for  his  natural  life,  and  at  his 
death  to  her  son  by  a  former  marriage.  She  died  before  A. 
Four  years  after  the  execution  of  the  original  deeds  A  died, 
leaving  a  will  in  which  he  declared  that  by  B's  mistake  the 
deeds  and  will  referred  to  did  not  carry  out  his  intention,  which 
he  stated  was  to  convey  only  a  life  estate  to  his  wife,  and  he 
directed  that  proceedings  be  commenced  to  caucel  the  deeds. 
His  executor  aud  devisees  brought  a  suit  for  this  purpose  alleg- 
ing the  mistake;  and  charging  fraud  and  undue  influence  on  A's 
wife  and  her  son  in  procuring  the  deeds,  aud  prayed  that  the 
deeds  be  set  aside,  and  that  the  court  declare  a  resulting  trust  in 
favor  of  A  and  his  devisees.  It  was  held  that  notwithstanding 
no  consideration  passed,  there  was  no  resulting  trust  in  favor  of 
A  and  his  devisees,  and  that  the  declarations  in  A's  will  could 
not  be  received  in  evidence  to  show  his  intention  in  having  the 
deeds  made.'^     As  a  father  who  purchases  land  with  his  own 

1  Whitten  v.  Whitten,  3  Cush.  191.  Said  Fletcher,  J.:  "The  moral 
obligation  of  a  parent  to  provide  for  his  children  is  the  foundation  of  this 
exception,  or  rather  of  this  rebutter  of  a  presumption,  since  it  is  not  only 
natural  but  reasonable  to  presume  that  a  parent,  by  purchasing  in  the 
name  of  a  child,  means  a  benefit  to  the  latter  in  discharge  of  this  moral 
obligation,  and  also  as  a  token  of  parental  affection  :  2  Story's  Eq.  g  120. 
The  like  presumption  exists  in  the  case  of  a  pui"chase  by  a  husband  in  the 
name  of  his  wife,  and  of  securities  taken  in  her  name.  Indeed,  Mr.  Justice 
Storj'  says,  that  the  presumption  is  stronger  in  the  case  of  a  wife  than  in 
that  of  a  child.  It  is,  therefore,  an  established  doctrine,  that  where  the 
husband  pays  for  land  conveyed  to  the  wife,  there  is  no  resulting  trust  for 
the  husband ;  but  the  purchase  will  be  regarded  and  presumed  to  be  an 
advancement  and  provision  for  the  wife." 

'  Groff  i;.  Rohrer,  35  Md.  327. 
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money,  and  has  the  deed  executed  to  bis  idiot  son,  cannot 
subsequently  claim  a  resulting  trust  tberein,  and  tbat  be  did 
not  intend  it  for  bis  sou's  benefit,  but  for  bis  own  use,  so 
a  purchaser  of  such  land  from  the  father  occupies  no  better 
position  than  his  grantor,  and  is  not  entitled  to  any  relief  in 
equity.^ 

§  1170.  Parol  agreement. — Where  land  is  purchased  by  a 
father,  but  by  his  direction,  for  the  purpose  of  defrauding  his 
creditors,  a  deed  is  made  to  his  son,  while  the  father  has  no 
resulting  trust,  yet  the  fact  that  he  paid  the  whole  of  the  pur- 
chase money  constitutes  a  good  moral  or  conscientious  consider- 
ation for  a  subsequent  parol  agreement  between  the  father  and 
grantee,  and  another  son  for  the  partition  of  the  land  between 
the  two  sons;  the  grantee  in  the  original  deed  will  not  be  per- 
mitted to  repudiate  this  agreement,  and  claim  the  whole  land 
under  his  deed,  where  for  several  years  the  two  sons  have  acted 
upon  this  agreement,  and  recognized  the  interest  of  each  other 
in  their  respective  divisions,  and  in  consequence  of  and  reliance 
upon  such  agreement  and  division,  have  made  expenditures.^ 
Where  a  husband  purchases  land,  and  has  the  deed  made  to  the 
wife  for  the  sole  purpose  of  providing  a  home  for  her  in  case  she 
should  survive  him,  his  purpose  being  known  by  and  assented 
to  by  her,  and  there  being  a  mutual  understanding  between  them 
that  in  the  event  he  survived  her,  the  title  to  the  land  should 
vest  in  him  and  should  not  descend  to  her  heirs,  no  trust,  it  is 
held,  arises  in  favor  of  the  husbaud,  although  it  was  the  intention 
of  both  husband  and  wife  to  have  the  proper  instrument  in 
■writing  prepared  and  execuied  for  the  purpose  of  effecting  such 
understanding.^ 


^  Cartwriglit  v.  Wise,  14  111.  417.  "Tbo  policy  of  the  law,"  said  the 
court,  "requires  tbat  such  an  advancement  thus  made  to  such  a  party 
should  be  held  to  be  irrevocable  by  the  father.  A  contrary  rule  would 
open  too  wide  a  door  for  the  revocation  of  advancements  to  those  who 
have  such  a  peculiar  claim  upon  the  bounty  and  protection  of  a  father. 
The  very  idea  of  selecting  an  idiot  for  a  trustee  is  absurd.  He  must  be 
incapable  of  executing  or  dischai-ging  any  duty  in  relation  to  it;  and  the 
very  suggestion  indicates  insanity,  or  a  contemplated  fraud  on  the  part 
of  the  father.' 

2  Proseus  v.  Mclntyre,  5  Barb.  424. 

8  Johnson  v  Johnson,  IG  Minn.  512. 
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§  1171.  Where  no  obligation  to  provide  exists. — But  the 
fact  that  a  deed  is  made  to  some  relative  of  the  person  paying 
the  purchase  money  does  not  rebut  the  presumption  of  trust, 
where  there  is  no  obligation  on  the  part  of  the  person  paying 
the  money  to  provide  for  the  grantee,  as  if  the  deed  be  made  to 
a  brother/  or  to  a  sister.^ 

§  1172.  Presumption  rebuttable. — While  it  is  now  an  estab- 
lished principle,  as  has  been  shown,  that  where  a  deed  has  been 
taken  in  the  name  of  an  infant  child,  the  presumption  is  that 
the  conveyance  was  intended  as  an  advancement;^  yet  this  pre- 
sumption, however,  may  be  rebutted  by  evidence  of  such  facts 
as  show  that  it  was  not  the  intention  of  the  grantor  to  make  an 
advancement.  If  the  deed  is  made  to  the  son  by  his  procure- 
ment, without  the  knowledge  or  consent  of  the  parent,  the  son 
cannot  set  up  title  to  the  land  in  himself  as  an  advancement. 
If  the  deed,  however,  was  made  with  the  consent  of  the  parent, 
the  presumption  of  advancement  may  be  rebutted  by  declarations 
of  the  parties,  and  by  circumstances  contemporaneous  with  the 
transaction.^     It  has  been  held  that  a  bill  by  a  husband  to  estab- 

1  Edwards  v.  Edwards,  39  Pa.  St.  369 ;  Maddison  v.  Andrew,  1  Ves.  58 ; 
Foster  v.  Foster,  34  L.  J.  Ch.  428. 

2  Field  V.  Lonsdale,  14  Jur.  995  ;  Keaton  v.  Cobb,  1  Dev.  Ch.  439.  And 
see  as  to  other  relations,  Edwards  v.  Field,  3  Madd.  237 ;  Lamplugh  v. 
liamplugh,  1  P.  Wms.  Ill ;  Jackson  v.  Feller,  2  Wend.  465 ;  Taylor  v. 
Alston,  2  Cox,  97 ;  In  re  De  Visme,  2  De  Gex  &  S.  17 ;  McGovern  v.  Knox, 
21  Ohio  St.  547  ;  Garrett  v.  Wilkinson,  2  De  Gex  &  S.  244. 

*  Murless  v.  Franklin,  1  Swanst.  17 ;  Williams  v.  Williams,  32  Beav. 
370 ;  Grey  v.  Grey,  2  Swanst.  600 ;  Redington  v.  Redington,  3  Ridg.  App. 
190 ;  Kilpin  v.  Kilpin,  1  Mylne  &  K.  542  ;  Mumma  \k  Mumma,  2  Vern.  19 ; 
Stileman  v.  Ash  down,  2  Atk.  480 ;  Christy  v.  Courtenay,  13  Beav.  96 ;  Pas- 
chall  V.  Hinderer,  28  Ohio  St.  568 ;  Fox  v.  Fox,  15  Irish  Ch.  89 ;  Dyer  v. 
Dyer,  2  Cox,  98 ;  CoUinson  v,  Collinson,  3  De  Gex,  M.  &  G.  409 ;  Hayes  v. 
Kingdom,  1  Vern.  34 ;  Dummer  v.  Pitcher,  2  Mylne  &  K.  272 ;  Skeats 
V.  Skeats,  2  Younge  &  C.  Ch.  9 ;  Back  v.  Andrew,  2  Vem.  120 ;  Taylor  v. 
Taylor,  1  Atk,  386 ;  Lloyd  v.  Read,  1  P.  Wms.  607 ;  Scroope  v.  Scroope,  1  Ch. 
Cas.  Ch.  27 ;  Finch  v.  Finch,  15  Ves.  43 ;  Thompson  v.  Thompson,  1  Yerg. 
97.  At  one  time  it  was  considered  that  very  slight  circumstances  would 
rebut  this  presumption.  See  Elliott  v.  Elliott,  2  Ch,  Cas,  Ch.  231 ;  Binion 
V.  Stone,  2  Fre6m.  109 ;  Dickinson  v.  Shaw,  2  Cox,  95 ;  Rumboll  v.  Rumboll, 
2  Eden,  17  ;  Grey  v.  Grey,  2  Swanst,  600 ;  Lloyd  v.  Read,  1  P.  Wms.  608  ; 
Finch  V.  Finch,  15  Ves.  43 ;  Pole  v.  Pole,  1  Ves.  76  ;  Murless  v.  Franklin,  1 
Swanst.  13,    But  such  is  not  the  view  now  taken. 

*  Peerii.  Peer,  3Stockt,  Ch,432,  And  the  presumption  as  to  an  advance- 
ment may  be  rebutted  or  supported  by  evidence  of  antecedent  or  contem- 
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lisli  a  resulting  trust  in  land  bought  by  his  wife  with  money 
furnished  by  him,  stating  that  he  sent  her  the  money  from  a 
foreign  country,  with  instructions  to  purchase  the  premises  and 
have  the  deed  made  to  her,  so  that  in  case  of  death  or  accident 
to  him  while  abroad  she  and  her  children  might  have  a  home, 
but  that  she  was  only  a  nominal  purchaser,  acting  really  as  his 
agent,  and  that  the  property  was  bought  for  and  belonged  to 
him,  and  was  considered  by  them  as  his  and  not  hers,  and  that 
she  made  no  claim  to  it,  and  that  it  was  not  his  intention  that 
she  should  have  any  beneficial  interest  except  as  his  trustee,  does 
not  contain  sufficient  averments  to  show  a  resulting  trust.^  If 
the  deed  is  made  to  a  wife  or  child  for  the  purpose  of  defraud- 
ing creditors,  a  trust  arises  which  the  creditors  can  enforce.^ 

§  1173.  Married  woman  as  agent  of  husband. — If  a  deed  is 
made  to  oue  who  pays  no  part  of  the  purchase  money,  the  pur- 
chase price  being  paid  by  a  married  woman  as  agent  of  her  hus- 
band, and  the  grantee  named  in  the  deed  gives  her  a  receipt  for 
the  money,  and  also  executes  and  delivers  to  her  a  written 
promise  to  convey  to  her  on  demand  the  land  described  in  the 

poraneous  facts :  Williams  v.  Williams,  32  Beav.  370 ;  Persons  v.  Persons, 
25  N.  J.  Eq.  250;  Taylor  v.  Taylor,  4  Gilm.  303 ;  Dudley  v.  Bosworth,  10 
Humph.  12;  51  Am.  Dec.  690;  Butler  v.  M.  Ins.  Co.  14  iUa.  777;  Christy 
V.  Courtuay,  13  Beav.  96;  Tucker  v.  Burrow,  2  Hem.  &  M.  524;  Hayes  v. 
Kindersley,  2  Smale  &  G.  194 ;  Shales  v.  Shales,  2  Freem.  252 ;  Baker  v. 
Leathers,  3  Ind.  558;  Redington  v.  Redington,  3  Ridg.  App.  177;  Hall 
V,  Hall,  1  Con.  &  L.  120  ;  Johnson  v.  Matsdorf ,  11  Johns.  91.  And  see  Stone 
V.  Stone,  3  Jur.  N.  S.  708 ;  Devoy  v.  Devoy,  3  Smale  &  G.  403 ;  Hubble  v. 
Osborne,  31  Ind.  249;  Williams  v.  Williams,  32  Beav.  372;  Tremper  v. 
Barton,  18  Ohio,  418. 

>  Cairns  v.  Colburn,  104  Mass.  274.  See  Cartwright  v.  Wise,  14  111.  417. 
See,  also,  Williard  v.  Williard,  56  Pa,  St.  119 ;  Jeans  v.  Cook,  24  Beav.  521 ; 
Pole  V.  Pole,  1  Ves.  76. 

»  Lush  V.  Wilkinson,  5  Ves.  384;  Rucker  v.  Abell,  8  Mon.  B.  566; 
Townsend  v.  Westacott,  2  Beav.  2^0;  Newell  v.  Morgan,  2  Harris,  225; 
Stileman  v.  Ashdown,  2  Atk.  477 ;  Christ's  Hospital  v.  Budgin,  2  Vern. 
684 ;  Doyle  v.  Sleeper,  1  Dana,  531 ;  Elliott  v.  Horn,  10  Ala.  348  ;  McCartney 
V.  Bostwick,  32  N.  Y.  53 ;  Creed  v.  Lancaster  Bank,  1  Ohio  St.  1 ;  Abney  v. 
Kingsland,  10  Ala.  355 ;  44  Am.  Dec.  491 ;  Guthrie  v.  Gardner,  19  Wend. 
414;  Crozier  v.  Young,  3  Mon.  158;  Jencks  v.  Alexander,  11  Paige,  619; 
Demaree  v.  Driskill,  3  Blackf.  115;  Gowing  v.  Rich,  1  Ired.  553;  Watson 
V.  Le  Row,  6  Barb.  487 ;  Cutter  v.  Griswold,  Walk.  Ch.  437 ;  Kimmel  v. 
McRight,  2  Pa.  St.  38 ;  BeU  v.  Hallenback,  Wright,  751 ;  Parish  v.  Rhodes, 
Wright.  339. 
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deed,  and  the  parties  always  treat  the  property  as  belonging  to 
the  husband,  the  grantee  holds  such  land  in  trust  for  the  hus- 
band. After  the  death  of  the  husband  intestate  he  may  relieve 
himself  from  his  trust  by  conveying  the  land  to  the  heirs  at  law 
of  the  husband,  and  the  fact  that  one  object  of  having  the  deed 
made  to  the  grantee  was  to  protect  the  laud  from  attachment  by 
the  creditors  of  the  husband  is  immaterial.^  If  land  is  pur- 
chased by  a  sou  with  his  own  money  on  the  understanding  that 
the  deed  is  to  be  made  to  him,  but  through  mistake  the  deed  is 
made  to  the  father,  the  latter  holds  the  legal  title  to  the  land  in 
trust  for  the  son,  and  if  he  conveys  the  property  to  the  son,  the 
conveyance  cannot  be  deemed  fraudulent.^ 

§  1174.  Payment  of  purchase  money  by  alien.  —  If  the  law 
forbids  an  alien  to  hold  land,  he  cannot  do  indirectly  what  the 
law  will  not  permit  him  to  do  directly.  Hence,  if  he  pays  the 
purchase  money,  but  the  deed  is  taken  in  the  name  of  a  stranger, 
no  resulting  trust  arises.'  "  A  resulting  trust  is  the  creature  of 
equity.  It  is  raised  for  the  benefit  of  the  party  who  upon 
principles  of  justice  and  the  circumstances  of  the  case,  is  entitled 
to  the  subject.  Being  raised  for  his  benefit,  there  can  be  no 
motion  for  raising  it,  when  that  will  pervert  it  to  his  prejudice. 
That  which  is  designed  as  a  boon  will  not  be  changed  into  a  for- 
feiture. To  raise  the  trust,  and  thereby  forfeit  the  estate,  would 
be  to  commit  the  offense  and  make  the  alien  bear  the  penalty."* 

^  Perkins  v.  NichoLs,  11  Allen,  542.  See  Persons  v.  Persons,  25  N.  J.  Eq. 
250 ;  Peer  v.  Peer,  3  Stockt.  Ch.  432 ;  Higgins  v.  Higgins,  13  Abb.  N.  C.  13. 

»  Fairhurst  v.  Lewis,  23  Ark.  435. 

»  Philips  V.  Crammond,  2  Wash.  C.  C.  441 ;  Hubbard  v.  Goodwin,  3 
Leigh,  492 ;  Taylor  v.  Benham,  5  How.  233, 270 ;  Leggett  v.  Dubois,  5  Paige, 
114 ;  28  Am.  Deo,  413 ;  Phillpotts  v.  Phillpotts,  10  Com.  B.  85 ;  Farley  v. 
Shippen,  Wythe,  139 ;  Childers  v.  Childers,  1  De  Gex  &  J.  482.  No  result- 
ing trust  can  arise  when  contrary  to  policy  of  the  law  or  to  some  express 
law:  Ford  v.  Lewis,  10  Mon.  B.  127;  Sutler  v.  Tattle,  19  N.  J.  Eq.  562; 
Groves  v.  Groves,  3  Younge  &  J.  163;  Reclington  v.  Redington,  3  Ridg. 
App.  181 ;  Ex  parte  Yallop,  15  Ves.  67 ;  Camden  v.  Anderson,  5  Term  Rep. 
709 ;  Ex  parte  Houghton,  17  Ves.  251 ;  Proseus  v.  Mclntyre,  5  Barb.  424, 

*  Hubbard  v.  Goodwin,  3  Leigh,  492,  512,  per  Tucker,  P.  To  the  same 
effect  are  the  dicta  of  the  Chancellor  in  Leggett  v.  Dubois,  5  Paige,  114, 
118 :  "The  law  will  never  cast  the  legal  or  equitable  estate  upon  a  person 
who  has  no  right  to  bold  it,  although  an  estate  may,  by  an  express  con- 
tract or  conveyance,  be  vested  iu  an  alien,  until  office  found,  for  the  benefit 
of  the  people  of  the  State.    Where  an  alien,  therefore,  purchases  land  and 


§    1175  PUECHASE   MONEY   PAID  BY   ANOTHER.  476 

But  where  au  attomej  employed  by  a  firm  composed  of  aliens, 
to  collect  a  debt  due  to  the  firm,  compromised  the  indebted- 
ness by  taking  land  in  payment,  but  on  account  of  the  alienage 
of  the  partners  took  the  deed  for  the  land  in  his  own  name, 
without  any  directions  from  them,  so  that  he  might  sell  the  laud 
and  convert  it  into  money,  and  informed  them  by  letter  of  what 
had  been  done,  and  promised  to  sell  the  land  as  soon  as  possible, 
but  died  before  a  sale  had  been  effected,  and  his  heirs  sold  the 
land  after  his  death,  acting  on  the  belief  that  the  land  was 
theirs,  it  was  held  that  the  proceeds  of  such  sale  were  personal 
property  belonging  to  the  partnership.*  But  if  the  disability  is 
removed  the  alien  may  enforce  the  trust.  The  naturalization 
has  a  retroactive  effect.^ 

§  1175.  Payment  when  title  passes.  —  A  resulting  trust  is 
never  created  by  the  agreement  of  the  parties,  but  always  by 
implication  of  law,  independently  of  any  agreement.'  In  order 
to  create  a  resulting  trust,  the  money  must  have  been  advanced 
and  invested  at  the  time  the  purchase  is  made.  The  trust  arises 
from  the  execution  of  the  deed  and  conveyance  of  title,  and  the 
parties  must  be  in  such  a  situation  that  a  trust  will  arise  from 
the  transaction  itself  the  instant  at  which  the  title  passes."*     A 

takes  an  absolute  conveyance  in  the  name  of  the  citizen,  without  any 
agreement  or  declaration  of  a  trust,  the  law  wUl  not  raise  a  trust  in  favor 
of  the  alien  purchaser  who  cannot  hold  the  land;  any  more  than  it  would 
cast  it  by  descent  upon  an  alien  heir  who  cannot  hold  it  against  the  State. 
The  result  in  such  a  case  must  be,  either  that  the  nominal  grantee  takes 
the  land,  discharged  of  any  trust  by  mere  implication  of  law,  or  that  there 
is  a  resulting  trust  in  behalf  of  the  people  of  the  State,  which  they  alone 
can  enforce  against  the  grantee  in  the  deed." 

Where  a  slave  purchased  land  with  the  assent  of  his  master  and  the 
deed  was  made  to  a  free  person,  and  the  slave  afterwards  obtained  his 
freedom,  it  was  held  that  a  resulting  trust  in  his  favor  might  be  enforced : 
Leiper  v.  Hoffman,  26  Miss.  615. 

'  Anstice  v.  Brown,  6  Paige,  448i    See  McCaw  v.  Galbraith,  7  Rich.  74. 

»  Jackson  v.  Beach,  1  Johns.  Cas.  399 ;  Osterman  v.  Baldwin,  6  Wall.  116. 

»  Sheldon  v.  Harding,  44  111.  68. 

*  Buck  V.  Swazey,  35  Me.  41 ;  56  Am.  Dec.  681 ;  Case  v.  Codding,  38  Cal. 
191, 193;  Barnard  v.  Jewell,  97  Mass.  87;  Kendall  v.  Mann,  11  Allen,  15; 
Hunt  V.  Friedman,  63  Cal.  510;  Miller  v.  Blose,  30.Gratt.  744;  Williard  v. 
Williard,5G  Pa.  St.  119 ;  McClure  v.  Doak,  6  Baxt.  (Tenn.)  364  ;  Tuniiard  v. 
Littell,  23  N.  J.  Eq.  264 ;  Davis  v.  Wetheroll,  11  Allen,  19 ;  Forsyth  v.  Clark, 
3  Wend.  657;  White  v.  Carpenter,  2  Paige,  218;  Rhea  v.  Tucker,  56  Ala. 
450 ;  Wheeler  v.  Kirtland,  23  N.  J.  Eq.  13 ;  Nixon's  Appeal,  63  Pa.  St.  279; 
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resulting  trust  caanut  be  established  by  evidence  that  the  grantee 
made  an  oral  promise  to  convey  the  land  to  one  whenever  the 
latter  should  repay  to  the  grantee,  with  interest,  the  money 
advanced  for  the  purchase,  when  no  valid  consideration  for  such 
promise  appears,  and  it  is  not  shown  that  any  part  of  the  pur- 
chase money  was  the  money  of  the  party  seeking  to  enforce  a 
trust.^  An  oral  agreement  for  the  purchase  of  two  parcels  of 
land  on  joint  account  was  made  between  two  parties,  A  and  B. 
By  this  agreement,  A  was  to  pay  eight  tenths  of  the  purchase 
price  of  the  first  parcel  by  conveying  to  the  owner  land  belong- 
ing to  him,  and  B  was  to  pay  the  remaining  two  tenths.  The 
excess  of  three  tenths  over  A's  half  paid  by  him,  it  was  agreed, 
should  be  applied  towards  his  share  of  the  price  to  be  paid  for 
the  second  parcel.  The  title  to  the  first  parcel  was  taken  in  the 
name  of  both  jointly,  and  A  conveyed  his  land  to  the  grantor 
as  he  had  agreed.  Subsequently  B  bought  the  second  parcel 
with  his  own  money,  and  took  the  deed  for  it  in  his  own  name. 
From  these  facts,  no  resulting  trust,  the  court  held,  arose  in 
favor  of  A  in  the  second  parcel.^  Where  a  deed  absolute  in 
form  is  made  expressing  no  trust,  but  the  conveyance  is  intended 
to  be  in  trust  for  the  grantor  and  his  wife,  no  resulting  trust 
arises  from  the  subsequent  payment  of  money  by  the  grantor's 
children.^  But  the  acceptance  of  a  promissory  note  by  the 
grantor  instead  of  money,  may  under  some  circumstances  be 
regarded  as  a  payment.'*     In  the  case  just  cited,  A  purchased  a 

Pinnock  v.  Clough,  16  Vt.  500 ;  42  Am.  Dec.  521 ;  Botsford  v.  Burr,  2  Johns. 
Ch.  408 ;  Cross's  Appeal,  97  Pa.  St.  471 ;  Steere  v.  Steere,  5  Johns.  Ch.  1 ;  9 
Am.  Dec.  256 ;  Graves  v.  Dugan,  6  Dana,  331 ;  Kelly  v.  Johnson,  28  Mo.  249 ; 
Jackson  v.  Moore,  6  Cowen,  706 ;  McGowan  v.  McGowan,  14  Gray,  119 ; 
Page  V.  Page,  8  N.  H.  187  ;  Du  Val  v.  Marshall,  3  Ark.  230 ;  Gerry  v.  Stim- 
son,  60  Me.  186 ;  Fickett  v.  Durham,  109  Mass.  419 ;  Taliaferro  v.  Taliaferro, 
6  Ala.  404;  Wallace  v.  Marshall,  9  Mon.  B.  148;  Gee  v.  Gee,  2  Sueed,  395; 
Connor  v.  Lewis,  16  Me.  268  ;  Rogers  v.  Murray,  3  Paige,  390 ;  Freeman  v. 
Kelly,  1  Hoff.  Ch.  90 :  Dudley  v.  Batchelder,  53  Me.  403 ;  Foster  v.  Trustees 
etc.  3  Ala.  302. 

1  Barnard  v.  Jewett,  97  Mass.  87. 

'  Fickett  V.  Durham,  109  Mass.  422.  Said  Ames,  J.:  "  The  defendant 
buys  the  estate  with  his  own  funds,  and  upon  his  own  credit,  and  although 
it  may  be  that  ex  cequo  et  bono,  he  ought  to  allow  the  plaintiff  to  share  in 
the  advantages  of  the  purchase,  we  think  the  court  cannot  compel  him  to 
do  so  upon  this  bill,  without  exceeding  its  jurisdiction." 

»  Gerry  v.  Stimson,  60  Me.  186. 

*  Buck  V.  Pike,  11  Me.  9. 
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tract  of  land  and  caused  it  to  be  conveyed  to  B,  who  signed  a 
note  with  him  as  surety  for  the  purchase  money.  Subsequently, 
A  assigned  his  interest  to  C  as  trustee  for  the  benefit  of  A's 
creditors.  Still  later,  B  not  being  satisfied,  A  requested  D  to 
take  a  deed  of  the  land  and  hold  it  for  A,  and  to  pay  B  the 
amount  of  his  lien.  This  was  done,  and  C  afterwards  brought  a 
suit  to  compel  D  to  convey  to  him  the  land,  tendering  to  him 
the  amounts  of  his,  D's  payments  to  B,  with  interest.  The  court 
held  that  the  resulting  trust  with  which  the  land  was  chargeable 
in  favor  of  A  inured  also  to  the  benefit  of  C.^  Where  a  husband 
procures  his  wife  to  join  with  him  in  a  mortgage  of  her  land, 
under  an  oral  agreement  that  if  the  land  was  sold  to  pay  the 
debt  the  husband  should  convey  to  his  wife  his  land,  and  subse- 
quently the  mortgaged  premises  were  sold,  the  Avife  joining  in 
the  deed,  and  from  the  proceeds  the  mortgage  debts  and  other 
debts  of  the  husband  were  paid,  and  on  the  same  day  the  prem- 
ises were  sold,  the  husband  in  pursuance  of  his  oral  agreement 
conveyed  his  land  to  a  trustee  for  his  wife's  use,  but  the  trust 
deed  was  registered  after  the  levy  of  an  execution  upon  the  land 
by  a  creditor  of  the  husband,  it  was  held  that  the  lien  of  the 
execution  was  superior  to  the  rights  of  the  wife  under  the 
conveyance.^ 

§  1176.  Gift  or  loan  to  cestui  que  trust. — If  the  party  supply- 
ing the  ])urchase  money  intends  it  as  a  gift  or  a  loan  to  the  cestui 
que  trust,  this  is  sufficient  to  raise  a  resulting  trust.  It  is  not 
necessary  that  the  money  advanced  should  come  directly  from 
the  cestui  que  trust.^  Where  a  minor  makes  the  first  payment 
for  the  purchase  of  a  tract  of  land  according  to  the  terms  of  the 
purchase,  and  is  willing  to  give  notes  and  a  mortgage  on  the  prop- 
erty for  the  balance  due,  but  the  vendor  for  the  purpose  of  avoid- 
ing the  question  of  the  vendee's  minority,  executes  a  deed  to  the 
mother  of  such  minor,  and  takes  her  notes  and  mort^ase,  with 
the  understanding  between  all  the  parties  concerned  in  the  trans- 
action that  the  minor  son  is  to  pay  the  notes,  and  he  pays  the 
annual  interest  on  the  notes,  improves  the  land,  and  pays  the  notes 

»  Buck  V.  Pike,  11  Me.  9. 

*  McClure  v.  Doak,  6  Baxt.  (Tenn.)  364. 

»  Kelly  V.  Johnson,  28  Mo.  249 ;  Dudley  v.  Batchelder,  63  Me.  403. 
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at  their  maturity,  though  such  payment  is  made  subsequently  to 
the  mother's  death,  a  resulting  trust  arises  in  his  favor,  and  he 
is  entitled  to  a  decree  conveying  the  legal  title  of  the  heirs  of  the 
grantee  to  him.^ 

§  1177.  Agreement  to  convey  to  another. — As  the  party  claim- 
ing the  benefit  of  a  resulting  trust  must  at  the  time  the  purchase 
is  made  have  paid  some  part  of  the  purchase  money,  it  follows 
that  if  one  party  buys  the  land,  paying  his  own  money  for  it, 
and  taking  the  deed  in  his  own  name,  the  fact  that  he  had  made 
an  agreement  that  another  party  might  purchase  from  him  will 
not  convert  the  transaction  into  a  resulting  trust.^  An  allega- 
tion of  a  verbal  agreement  that  one  party  was  to  be  jointly  inter- 
ested with  another  in  a  purchase,  is  insufficient  to  show  a  resulting 
trust  in  the  absence  of  any  allegation  that  the  former  paid  any 
portion  of  the  consideration  at  the  time  at  which  the  purchase 
was  made.^  Where  a  guardian  of  minor  children  purchased  a 
tract  of  land  which  at  one  time  the  father  of  the  children  owned, 
on  the  representation  to  the  vendor  that  he,  the  guardian,  desired 
to  secure  the  land  for  the  children,  but  took  the  deed  in  his  own 
name  and  paid  his  own  money  to  the  vendor,  it  was  held  that 
no  express  trust  would  arise  in  favor  of  the  children,  for  as  the 
representations  made  by  the  guardian  were  by  parol,  such  a 
trust  was  within  the  prohibition  of  the  statute  of  frauds.'*  Nor 
would  the  law  in  such  a  case  imply  a  trust,  because  the  children 
for  whose  benefit  the  guardian  pretended  that  he  desired  to  pur- 
chase the  land  had  no  interest  or  claim  or  expectation  of  interest 
in  the  land,  the  title  to  which,  though  once  vested  in  the  father 
of  the  minors,  had  been  transferred  to  another.^  Where  a  father 
purchased  land,  the  deed  being  executed  to  himself,  and  paid  the 

*  Fleming  v.  McHale,  47  111.  282.  And  see  Moray  v.  Herriek,  18  Pa.  St. 
123 ;  Cutter  v.  Tuttle,  19  N.  J.  Eq,  562 ;  Lounsbury  v.  Purdy,  18  N.  Y.  515 ; 
Aveling  v.  Knipe,  19  Ves.  441 ;  Page  v.  Page,  8  N.  H.  187 ;  Runnells  v.  Jack- 
son, 1  How.  (Miss.)  358  ;  Honoro  v.  Hutchings,  8  Bush,  687.  And  see,  also, 
Gibson  v.  Foote,  40  Miss.  788 ;  Crop  v.  Norton,  9  Mod.  235  ;  White  v.  Car- 
penter, 2  Paige,-  217  ;  Henderson  v.  Hoke,  1  Dev.  &  B,  Ch.  119. 

2  Reeve  v.  Strawn,  14  111.  94.    See  McCue  v.  Gallagher,  23  Cal.  51. 
»  Roberts  v.  Ware,  40  Cal.  634.    See  White  v.  Sheldon,  4  Nev.  280,    And 
see  Russell  v.  Allen,  10  Paige,  249, 

*  Rogers  v.  Simmons,  55  111.  76. 
'>  Rogers  v.  Simmons,  supra. 
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purchase  price  with  the  exception  of  a  small  amount  which  was 
paid  by  his  son,  and  it  was  understood  that  the  son  should  have 
the  land,  and  he  took  possession  of  it,  erected  improvements,  the 
father  speaking  of  the  land  as  that  of  the  son  and  saying  that  he 
would  convey  or  devise  it  to  him,  but  died  without  doing  so,  a 
trust  docs  not  result  to  the  son  by  reason  of  his  payment  of  the 
small  part  of  the  consideration,  in  the  absence  of  evidence  that 
the  deed  was  made  to  the  father  without  the  son's  consent.* 
"Where  A  borrowed  money  from  B  with  which  to  buy  land,  B 
reserving  an  option  to  take  an  interest,  but  declining  to  become 
interested  in  the  title  at  the  time,  and  did  not  give  A  notice  of 
his  intention  to  take  an  interest  or  offer  to  pay  any  money 
beyond  the  loan  made  to  A,  but  waited  till  the  transaction 
prov^ed  to  be  a  profitable  one,  when  he  sought  to  establish  a 
trust  in  A  for  his  benefit,  it  Avas  held  that  he  could  not  do  so* 
A  deed  was  made  to  a  son-in-law  which  stated  the  consideration 
to  be  his  marriage,  and  the  natural  love  and  affection  that  the 
grantor  had  for  his  daughter  and  the  grantee.  The  deed  stated, 
after  the  consideration  clause,  that  the  grantor  made  the  con- 
veyance for  the  purpose  of  advancing  the  grantee  in  life.  No 
trust  in  the  land  conveyed,  the  court  held,  arose  in  favor  of  the 
daughter.^ 

§  1178.  Resulting  trust  not  converted  into  express  trust  by 
agreement.  —  The  fact  that  the  grantee  agrees  verbally  with  the 
party  paying  the  consideration  that  the  former  would  upon 
demand  execute  a  deed  to  the  latter,  does  not  make  the  trust 
express,  as  distinguished  from  one  implied,  so  as  to  exclude 
parol  proof.^  Where  a  husband  purchases  real  estate,  and  has 
the  deed  therefor  made  to  his  wife,  under  an  express  agreement 
between  them  that  she  shall,  at  his  request,  convey  to  him  the 

1  Thorne  v.  Thorne,  18  Ind.  462 

'  Loomis  V.  Loomis,  28  111.  454.  And  see  Kisler  v.  Kisler,  2  Watts,  323 ; 
27  Am.  Dec.  308 ;  Duffy  v.  Masterson,  44  N.  Y.  557 ;  Williard  v.  Williard, 
56  Pa.  St.  119 ;  Green  v.  Cook,  2  111.  196 ;  Dorsey  v.  Clark,  4  Har.  &  J.  551 ; 
Jackson  v.  Ringland,  4  Watts  <fe  S.  149 ;  Walker  v.  Brungard,  13  .Smedes 
<&  M.  723 ;  Peebles  v.  Reading,  8  Serg.  &  R.  484 ;  Ensley  v.  Ballentine,  4 
Humph.  233 ;  Lathrop  v.  Hoyt,  7  Barb.  60 ;  Sample  v.  Coulson,  9  Watts 
<fe  S.  62 ;  Smith  v.  Smith,  27  Pa.  St.  180. 

'  Thompson  v.  Thompson,  18  Ohio  St.  73. 

*  Bayles  v.  Baxter,  22  Cal.  575. 
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land  to  which  she  thus  holds  the  legal  title,  she  has  no  interest 
which  in  the  event  of  her  death  while  holding  the  legal  title 
will,  as  against  the  husband,  descend  to  her  heirs.*  "  It  cannot  be 
that  the  consent  of  the  trustee  to  hold  the  title  for  the  benefit  of 
the  cestui  que  trust,  or  an  agreement  so  to  do,  in  case  of  a  result- 
ing trust,  will  change  its  character.  By  the  agreement  the 
trustee  simply  assents  to  an  obligation  imposed  by  the  law;  the 
trust  would  exist  without  the  agreement  by  operation  of  law. 
The  agreement  cannot  destroy  the  effect  of  the  conditions  under 
which  the  law  presumes  the  estate  is  held  by  the  trustee."  ^ 

§  1179.  Part  payment  under  agreement  to  convey. — While 
evidence  of  a  parol  agreement  by  one  to  purchase  land  for 
another  is  inadmissible  where  the  former  has  paid  the  whole  of 
the  purchase  money  and  taken  the  deed  in  his  own  name,  yet  if 
the  party  claiming  the  benefit  of  the  trust  has  paid  any  portion 
of  the  purchase  money  at  the  time  of  the  execution  of  the  deed, 
it  is  competent  to  prove  a  verbal  agreement  which  will  have  the 
effect  to  deprive  the  grantee  of  all  beneficial  interest  in  the  land, 
and  to  charge  the  premises  with  a  trust  in  favor  of  the  one  for 
whom  the  grantee  agreed  to  purchase  it.' 

§  1180.  Advancing  portion  of  money. — Where  a  bargain  is 
made  between  the  owner  and  another  for  the  purchase  of  a  tract 
of  land,  with  the  knowledge  of  a  third  person  who  stands  by 
and  becomes  a  party  to  the  transaction,  by  advancing  a  part  of 
the  money  so  as  to  enable  the  vendee  to  complete  the  bargain, 
such  third  person,  if  he  subsequently,  without  the  vendee's 
knowledge,  purchases  from  the  vendor  a  portion  of  the  same 
land,  for  which  he  receives  a  deed,  and  which  is  placed  on  rec- 
ord before  the  deed  to  the  first  vendee,  holds  the  title  in  trust  for 
such  first  vendee.^  And  the  person  who  has,  under  these  cir- 
cumstances, advanced  a  part  of  the  money,  if  he  sells  the  land  to 
a  bona  fide  purchaser  without  notice,  becomes  liable  for  the 
damage  sustained.^ 

*  Cotton  V.  Wood,  25  Iowa,  43,  and  cases  cited. 

*  Cotton  V.  Wood,  25  Iowa,  43,  46,  per  Beck,  J. 

"  Hidden  v.  Jordan,  21  Cal.  92.    See  Meason  v.  Kaine,  63  Pa.  St.  335. 

*  Mercier  v.  Hemme,  50  Cal.  006. 

*  Mercier  v.  Hemme,  50  Cal.  006. 
^  II.  Deeds.— 31. 
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§  1181.  Agreement  to  purchase  by  two  or  more  parties. — 
"Where  two  or  more  persons  have  agreed  among  themselves  to 
purchase  a  tract  of  land,  but  one  of  the  number  pays  the  whole 
of  the  purchase  price,  and  has  the  deed  made  out  in  his  favor, 
the  others  cannot  claim  a  resulting  trust.*  But  where  A  pur- 
chased a  piece  of  real  estate,  paid  a  part  of  the  consideration, 
and  had  the  deeds  made  to  B,  his  brother,  who  executed  a  mort- 
gage to  secure  the  balance  of  the  purchase  money  remaining 
unpaid,  and  subsequently  buildings  were  erected  upon  the  land, 
to  which  B  contributed  his  personal  attention  and  money,  and 
afterwards  A  signed  a  document  acknowledging  that  he  had 
received  from  B,  in  settlement  of  accounts,  three  mortgages  on 
the  premises,  which  mortgages,  however,  were  never  recorded  or 
paid,  but  were  returned  to  B  and  destroyed,  it  was  held  that 
these  circumstances  created  a  resulting  trust  in  A's  favor,  and 
that  any  declarations  that  he  had  purchased  for  B,  must,  in  order 
to  bind  him,  have  been  made  contemporaneously  with  the  pur- 
chase, and  that  this  resulting  trust  was  not  divested  by  the  receipt 
for  the  valueless  mortgages  given  by  A  some  months  after  the 
erection  of  the  buildings.^  A  party  uniting  with  others  to  pur- 
chase land,  and  agreeing  to  conduct  the  negotiations,  and  to  buy 
the  land  for  the  lowest  price  possible,  is  bound,  from  the  position 
of  trust  which  he  has  assumed,  to  exercise  good  faith  toward  his 
associates,  and  must  share  with  them  all  the  profits  of  the 
transaction.' 

§  1182.  Parol  evidence  to  establish  trust — The  provisions  of 
the  statute  of  frauds  apply  only  to  trusts  created  by  agreement 
of  the  parties,  and  do  not  apply  to  such  trusts  as  the  law  implies 
by  reason  of  the  situation  or  probable  intent  of  the  parties.* 
Parol  evidence,  therefore,  is  admissible  to  show  the  facts  from 

>  Coppage  V.  Bamett,  34  Miss.  621 ;  Brooks  ».  Fowle,  14  N.  H.  248 ; 
Fowke  V.  Slaughter,  3  Marsh.  A.  K.  56 ;  Butler  v.  Rutledge,  2  Cold.  4 ; 
Edwards  v.  Edwards,  39  Pa.  St.  369.  See  Cook  v.  Bronaugh,  8  Eng.  183. 
But  see  Leggett  v.  Leggett,  88  N.  C.  108. 

«  Edwards  v.  Edwards,  39  Pa.  St.  369. 

»  King  V.  Wise,  43  Cal.  G29. 

*  Smith  V.  Sackett,  5  Gilm.  544;  Wardw.  Armstrong,  84  HI.  151;  Foote 
V.  Bryant,  47  N.  Y.  544 ;  Black  v.  Black,  4  Pick.  234 ;  Byrant  v.  Hendricks, 
5  Iowa,  256 ;  Ross  v.  Hegeman,  2  Edw.  Ch,  373 ;  Judd  v.  Hasely,  22  Iowa, 
428 ;  Larkin  v.  Rhodes,  5  Port.  196 ;  Scheerer  v.  Scheerer,  109  111.  11. 
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which  a  resulting  trust  will  arise.^  Where  the  owner  of  the 
legal  title  has  agreed  to  convey  it  upon  the  performance  of  cer- 
tain conditions,  and  does  convey  it  at  the  purchaser's  request,  for 
his  benefit,  to  a  third  person,  this  may  be  evidence  of  payment 
by  the  beneficiary  so  as  to  raise  a  resulting  trust  which  may  be 
taken  by  his  creditors.^     For  the  purpose  of  establishing  the  trust, 

I  Foote  V.  Bryant,  47  N.  Y.  544 ;  Kane  v.  O'Conners,  78  Va.  76 ;  CaldweE 
V.  Caldwell,  7  Bush,  515  ;  Verplank  v.  Caines,  1  Johns.  Ch.  57 ;  LJvermore  v. 
Aldrich,  5  Gush.  431 ;  Elliott  v.  Armstrong,  3  Blackf.  199 ;  Boyd  v.  McLean, 

1  Johns.  Ch.  582 ;  Pritchard  v.  Brown,  4  N.  H.  397 ;  17  Am.  Dec.  431;  linos  z;. 
McFarren,  4  Cal.  586 ;  Murry  v.  Sell,  23  W.  Va.  475 ;  Page  v.  Page,  8  N.  H. 
187;  Witts  V,  Horney,  59  Md.  584;  Botsford  v.  Burr,  2  Johns.  Ch.  405;  Morgan 
V.  Clayton,  61  111,  35  ;  Cooth  v.  Jackson,  6  Ves.  89  ;  Pugh  v.  Bell ,  1  Marsh.  J.  J. 
399 ;  Swinburne  v.  Swinburne,  28  N.  Y.  568 ;  Hunter  v.  Town  of  Marlboro,  2 
Wood.  &  M.  168 ;  Larkins  v.  Rhodes,  5  Port.  196  ;  Moore  v.  Moore,  38  N.  H. 
382 ;  Hanson  v.  First  Presbyterian  Church,  1  Stockt.  Ch.  441 ;  Olive  v. 
Dougherty,  5  Iowa,  393;  Boyd  v.  McLean,  1  Johns.  Ch.  582;  Miller  v.  Stokely, 
5  Ohio  St.  194 ;  Farringer  v.  Ramsey,  2  Md.  365 ;  Paine  v.  Wilcox,  16  Wis. 
202 ;  Cotton  v.  Wood,  25  Iowa,  43  ;  Lipscomb  v.  Nichols,  6  Colo.  290  ;  Baker 
V.  Vining,  30  Me.  121 ;  Letcher  v.  Letcher,  4  Marsh.  J.  J.  590 ;  Parmlee  v. 
Sloan,  37  Ind.  469 ;  Greer  v.  Baughman,  13  Md.  257 ;  Vandever  v.  Freeman, 
20  Tex.  333 ;  70  Am.  Dec.  391 ;  Clarke  v.  Quackenboss,  27  lU.  260 ;  Stall  v.  Cm- 
cinnati,  16  Ohio  St.  169 ;  Phelps  v.  Seeley,  22  Gratt.  573  ;  Childs  v.  Griswold, 
19  Iowa,  362 ;  Shepard  v.  Pratt,  32  Iowa,  296 ;  Hyden  v.  Hyden,  6  Baxt. 
(Tenn.)  406 ;  Blyholder  v.  Gibson,  18  Pa,  St,  134 ;  Strimpfler  v.  Roberts,  18 
Pa. St. 283;  57  Am.  Dec.  606 ;  Mitchells.  O'Neale,  4  Nev.  504;  Baumgartner 
r.  Guessfeld,  38  Mo,  36 ;  Farrell  v.  Lloyd,  69  Pa.  St.  239 ;  Willis  v.  Willis, 

2  Atk.  71 ;  Heiskell  v.  Powell,  23  W.  Va.  717 ;  Scoby  v.  Blanchard,  3  N.  H. 
170 ;  Powell  v.  Bronson  etc.  Manuf,  Co,  3  Mason,  347 ;  Jennison  v.  Graves, 

3  Blackf.  441 ;  Snelling  v.  Utterback,  1  Bibb,  609 ;  4  Am.  Dec.  661 ;  Byers  v. 
Wackman,  16  Ohio,  440  ;  Farisv.  Dunn,  7  Bush,  276 ;  Blair  v.  Bass,  4  Blackf. 
510 ;  Peifier  v.  Lytle,  58  Pa.  St.  386 ;  McGinity  v.  McGinity,  6  Pa.  St.  38 ; 
Nixon's  Appeal,  63  Pa.  St.  279 ;  Bayles  v.  Baxter,  22  Cal.  575 ;  Malin  v. 
Malin,  1  Wend.  626;  Peabody  v.  Tarbell,  2  Cush.  226;  Lloyd  v.  Carter,  17 
Pa.  St.  216 ;  Dismukes  v.  Terry,  Walk.  Ch.  197 ;  Millard  v.  Hathaway,  27 
Cal.  119;  Smith  v.  Burnham,  3  Sum.  438;  Barron  v.  Barron,  24  Vt,  375; 
Lyford  v.  Thurston,  16  N.  H.399;  Cooper  v.  Skeel,  14  Iowa,  578;  Groves 
V.  Groves,  3  Younge  &  J.  163 ;  Bartlett  v.  PickersgUl,  1  Eden,  515  ;  Lench 
V.  Lench,  10  Ves.  517 ;  Harder  v.  Harder,  2  Sand.  Ch.  17 ;  Peebles  v.  Reading, 

8  Serg.  &  R.  484.  See  Osborne  v.  Endicott,  6  Cal.  149 ;  65  Am.  Dec.  498.  In 
some  of  the  early  cases  it  was  held  that  parol  evidence  could  not  be  received 
to  control  the  recitals  of  the  deed  as  to  the  payment  of  the  consideration. 
See  Kirk  v.  Webb,  Prec.  Ch.  84 ;  Hooper  v.  Eyles,  2  Vem.  480 ;  Deg  v. 
Deg,  2  P.  Wms.'  414 ;  Heron  v.  Heron,  Prec.  Ch.  163 ;  Cox  v.  Bateman,  2 
Ves.  19;  Skitt  v.  Whitmore,  Freem.  280  ;  Ambrose  v.  Ambrose,  1  P.  Wms. 
321 ;  Kinder  v.  Miller,  Prec.  Ch.  172 ;  Newton  v.  Preston,  Prec.  Ch.  103. 
And  see  Barbin  v.  Gaspard,  15  La,  An.  539 ;  Groesbeck  v.  Seeley,  13  Mich. 
329 ;  Connor  v.  Follansbee,  59  N.  H,  124. 
'  Lyford  v.  Thurston,  16  N.  H.  399. 
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evidence  that  the  person  who  paid  the  State  for  a  warrant  was 
a  clerk  in  the  laud  office,  had  but  a  small  amount  of  property, 
and  had  paid  large  sums  for  a  great  number  of  warrants  to 
which  he  never  asserted  any  claim,  is  admissible.*  But  the 
character  of  the  transaction  cannot  be  shown  by  agreements  and 
letters  between  the  party  paying  the  purchase  money  and  other 
parties.^  But  the  admissions  of  the  grantee  are  admissible  for  the 
purpose  of  proving  who  the  person  is,  by  whom  the  purchase 
money  was  paid.'  A  jury  are  authorized  to  find  that  a  father 
holds  land  in  trust,  where  it  is  shown  that  he  had  not  sufficient 
means,  that  the  son  had,  that  the  father  at  about  the  time  he  left 
home  said  that  he  was  going  to  a  certain  place  near  which  tlie 
land  was  situated  for  the  purpose  of  buying  land  for  the  son, 
that  the  latter  then  delivered  money  to  the  father,  and  that  this 
occurred  about  the  time  the  land  was  bought.'* 

§  1183.  Conviiicliig  proof  required. — As  it  is  sought  in  attempt- 
ing to  establish  a  resulting  trust  to  raise  an  equity  superior  to 
the  deed,  and  thus  give  it  an  effect  not  apparent  upon  its  face, 
the  proof  that  one  other  than  the  grantee  is  beneficially  interested 
must  be  clear  and  convincing.  "We  recognize  the  doctrine  to 
the  fullest  extent,  and  such  is  the  uniform  holding  in  all  the 
cases,  that  where  a  right  or  title  is  claimed  against  a  writing,  in 
this  or  any  other  class  of  cases,  where  it  is  permitted  at  all,  it 
must  be  sustained  by  proof  of  the  most  convincing  and  irrefra- 
gable character.  The  courts  have  been  deeply  impressed  with 
the  danger  of  this  kind  of  proof,  as  tending  to  perjury  and  the 
.insecurity  of  paper  titles.  Kent  and  other  eminent  judges 
regret  that  the  doctrine  was  ever  introduced,  as  it  opens  a  wide 
door  to  frauds  and  perjuries,  which  the  statute  was  intended  to 
close.  It  has,  therefore,  been  uniformly  required,  in  this  class 
of  cases,  that  the  payment  of  the  money  of  the  person  who  claims 
to  be  a  cestui  que  trust  should  be  clea,rly  proved.  The  same  rule 
as  to  quantity  and  sufficiency  of  proof  applies  in  this  case  as  in 
a  bill  filed  to  convert  a  sale  or  deed,  aj^parently  absolute,  into 
a  mortgage  or  conditional  sale."^      Expressions  of  a  similar 

1  Strimpfler  v.  Roberts,  18  Pa.  St.  2S3  ;  57  Am.  Dec.  606. 
'  Strimpfler  v.  Roberts,  supra;  57  Am.  Dec.  006. 
'  Baiimgartner  r'.  Guessfeld,  3S  ]Mo.  30. 

*  Farrell  v.  Lloyd,  GO  Pa.  St.  239. 

*  McCammon  v.  Pettitt,  35  Tenn.  (3  Sneed)  242,  246,  per  Caruthers,  J. 
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character  may  be  found  in  numerous  other  cases.  "While 
parol  proof  is  admissible  to  establish  a  trust  of  this  sort,  it  is 
important  to  understand  that  such  proof  must  be  strong  and 
convincing."^  It  is  said  "the  authorities  are  clear  that  the 
payment  of  the  purchase  money  by  the  cestui  que  trust  must  be 
clearly  proved,  otherwise  you  render  insecure  titles  depending 
on  deeds  and  other  written  documents."  ^  "  The  cases  uniformly 
show,"  says  Chancellor  Kent,  "  that  the  courts  have  been  deeply 
impressed  with  the  danger  of  this  kind  of  proof,  as  tending  to 
perjury  and  the  insecurity  of  paper  title;  and  they  have  required 
the  payment  by  the  cestui  que  trust  to  be  clearly  proved."' 
"This  rule  is  based  on  the  soundest  legal  principles,  for  the 
parol  proof  must  of  necessity  be  the  testimony  of  witnesses  as  to 
what  the  parties  have  said  or  verbally  agreed  to — a  class  of 
testimony  notoriously  weak ;  and  the  fact  to  be  overturned  is  a 
writing,  the  best  evidence  as  to  where  the  legal  title  is."^ 

§  1184.  Parol  evidence  to  rebut  resulting  trust. — It  is  hardly 
necessary  to  remark  that  it  is  proper  to  rebut  any  presumption 
that  may  arise  from  the  transaction  as  to  a  resulting  trust  by 
parol  evidence.^     Where  A  contracts  for  the  purchase  of  real 

»  Thomas  v.  Standiford,  49  Md.  181,  184. 

'  Dorsey  v.  Clarke,  i  Har.  &  J.  551,  557,  per  Dorsey,  J. 

*  Boyd  V.  McLean,  1  Johns.  Ch,  582,  590. 

*  Hyden  v.  Hyden,  6  Baxt.  (Tenu.)  406,  407,  per  Freeman,  J.  See,  also, 
Faringer  v.  Ramsay,  2  Md.  375 ;  Sidle  v.  Walter,  5  Watts,  389 ;  Lench  v^ 
Lench,  10  Ves.  517 ;  Greer  v.  Baughman,  13  Md.  257 ;  KeUer  v.  Keller,  45 
Md.  269 ;  Brawner  v.  Staup,  21  Md.  328 ;  Slocumb  v.  Marshall,  2  Wash. 
C.  C.  397 ;  Cottington  v.  Fletcher,  2  Atk.  155  ;  Newton  v.  Preston,  Prec.  Ch. 
103;  Enos  v.  Hunter,  4  Glim.  211;  Millard  v.  Hathaway,  27  Cal.  119; 
O'Hara  v.  O'Neil,  2  Eq.  Cas.  Abr.  475;  Carey  v.  CaUan,  6  Mon.  B.  44; 
Ambrose  v.  Ambrose,  1  P.  Wms.  321;  Nelson  v.  Warrall,  20  Iowa,  469; 
Lauglilin  v.  Mitchell,  14  Fed.  Rep.  382. 

5  Eliiotl  V.  Armstrong,  2  Blackf .  199 ;  Tryou  v.  Huntoon,  G7  Cal.  325 , 
Bayles  v.  Baxter,  22  Cal.  575;  Garrick  v.  Taylor,  29  Beav.  79;  SeweU  v. 
Baxter,  2  Md.  Ch.  448;  Squire  v.  Harder,  1  Paige,  494;  19  Am.  Dec. 
446 ;  Hays  v.  Quay,  68  Pa.  St.  263  ;  McCuo  v.  Gallagher,  23  Cal.  51 ;  White 
V.  Carpenter,  2  Paige,  217 ;  Byers  v.  Danley,  27  Ark.  77 ;  Rider  v.  Kid- 
der, 10  Ves.  364;  Benbow  v.  Townsend,  1  Mylne  &  K.  506;  Ledge  v. 
Morse,  16  Johns.  199 ;  Creed  v.  Lancaster  Bank,  1  Ohio  St.  1 ;  Bellasis 
V.  Compton,  2  Vern.  294 ;  Pinney  v.  Fellows,  15  Vt.  525 ;  Steere  v.  Steere,  5 
Johns.  Ch.  18 ;  9  Am.  Dec.  256 ;  Baker  v.  Vhiing,  30  Me.  126 ;  Bundle  v, 
Rundle,  2  Vern.  252;  Lane  v,  Dighton,  Amb.  409;  Beecher  v.  Major,  2 
Drew.  &  S.  431 ;  Jackson  v.  Feller,  2  Wend,  465 ;  Taylor  v.  Taylor,  1  Atk. 
386. 
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estate,  pays  the  purchase  moaey,  but  subsequently  consents  by 
parol  that  the  deed  should  be  made  by  the  owner  to  B  in  con- 
sideration of  the  latter  assuming  certain  liabilities  for  A,  the 
deed,  when  made,  is  to  be  regarded  as  the  deed  of  A  himself.  B 
acquires  the  title  and  may  rebut  by  parol  evidence  any  equity 
claimed  by  A.*  And  the  same  result  follows  where  the  grantee 
is  to  pay  the  purchase  money  at  some  future  time,  as  where  A 
purchases  land  with  his  own  money,  but  before  the  execution  of 
the  deed,  enters  into  a  verbal  contract  with  B  by  which  the  deed 
from  the  grantor  is  executed  to  B  directly,  on  B's  promise  to  pay 
at  some  future  time  to  A  the  purchase  money.  A  cannot  claim 
a  resulting  trust  in  the  land  conveyed.^  Where  a  brother  exe- 
cuted a  declaration  of  trust  that  his  father  had  given  him  a  cer- 
tain sum  of  money  with  which  to  purchase  land  for  the  use  of 
his  sister,  and  promised  in  the  declaration  of  trust  to  convey 
fifty  acres  which  he  described  for  her  separate  use,  and  had 
given  a  receipt  stating  that  he  had  purchased  the  whole  tract  of 
one  hundred  acres  "which  was  intended  for  his  sister,"  and 
there  was  evidence  to  show  that  he  did  not  claim  any  of  the  land 
till  his  father's  death  and  other  circumstances  showing  a  trust 
in  the  whole  tract,  it  was  held  that  he  might  rebut  the  pre- 
sumption of  a  trust  in  the  whole,  by  his  own  testimony  that  the 
receipt  contained  a  mistake  in  stating  that  all  the  land  was  for 
his  sister,  and  by  other  evidence  that  there  was  an  understanding 
in  the  family  that  fifty  acres  only  were  to  be  held  in  trust  by 
him.'  A  grantor  who  has  conveyed  land  with  a  covenant  of 
warranty  is  estopped  from  asserting  that  he  had  an  interest  in 
the  purchase  money  from  which  a  resulting  trust  might  arise.'' 

§  1185.  Benefit  inconsistent  with  the  trust — "The  trust 
which  results  to  the  purchaser  by  operation  of  law,  rjiust  be  a 
pure,  unmixed  trust  of  the  ownership  and  title  of  the  laud  or 
estate  itself,  and  uot  an  interest  in  the  proceeds  of  the  land,  nor 
a  lien  upon  it  as  a  security  for  an  advance  or  other  demand,  nor 

»  Myers  v.  Myers,  25  Pa.  St.  100.  "  Such  evidence,"  said  the  court, "  is  in 
support  of  the  written  title,  and  not  in  opposition  to  it."  See,  also,  Jackson 
V.  Morse,  16  Johns.  19S. 

»  McCue  V.  Gallagher,  23  Cal.  51. 

»  Hays  V.  Quay,  08  Pa.  St.  263. 

*  Squire  v.  Harder,  1  Paige,  494 ;  19  Am.  Deo.  446. 
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an  equity  or  a  right  to  a  sum  of  money  to  be  raised  out  of  the 
land,  or  upon  the  security  of  it.  These  rights  are  the  subjects 
of  the  contracts  or  agreements  of  the  parties,  and  may  form  the 
substance  of  express  trusts,  but  they  require  for  their  subsistence 
that  the  title  and  legal  estate  of  the  premises,  which  yields  the 
aliment  that  sustains  them,  should  reside,  not  nominally,  but 
potentially  in  the  trustee.  The  sole  ojDeration  of  pure  and  simple 
trusts  is  to  vest  the  estate  in  the  actual  purchaser,  in  exclusion 
of  the  nominal  grantee,  and  not  to  regulate  the  equitable  rights 
and  interests  of  those  for  whose  benefit  the  legal  owner  may  be 
under  a  moral  obligation  to  hold  or  apply  it."^  Accordingly, 
where  money  for  the  purchase  of  land  was  furnished  by  three 
persons  jointly,  and  it  was  agreed  that  two  of  them  should  take 
the  title  in  fee,  and  the  third  in  consideration  of  the  money 
advanced  by  her  should  have  wood  from  the  land  during  her 
life,  and  the  deed  was  taken  in  the  name  of  one  of  the  two,  no 
trust  results  in  favor  of  the  third  person.^  And  if  the  parties 
express  a  trust  in  writing  at  the  time  of  the  transaction,  this 
supersedes  any  resulting  trust  which  might  other\vise  arise.^  An 
owner  of  a  farm  and  a  person  intending  to  purchase  it,  agreed 
that  in  consideration  of  the  conveyance,  the  latter  would  support 
the  owner  and  his  wife  during  their  lives,  and  after  the  grantor's 
death  would  pay  to  his  estate  a  stipulated  sum.  The  owner,  in 
compliance  with  this  agreement,  conveyed  the  farm  in  fee,  and 
the  grantee  executed  a  deed  thereof  to  the  grantor  and  his  wife 
for  their  lives.  But  when  requested,  the  grantee  refused  to  give 
an  obligation  of  any  character  to  support  the  grantor  and  his 
wife,  or  to  pay  the  sum  determined  upon  to  his  estate  after  his 
decease.     These  facts,  it  was  held,  did  not  create  a  resulting  trust.^ 

§  1186.  Professional  services. — The  rendition  of  professional 
services  forms  a  sufficient  consideration,  it  is  held,  to  raise  a 
resulting  trust  in  favor  of  the  person  rendering  the  services.®     An 

1  Dow  V.  Jewell,  21  N.  H.  470,  488,  per  Gilchrist,  C.  J. 

»  Dow  V.  Jewell,  21  N.  H.  470. 

'  See  Alexander  v.  Warrance,  17  Mo.  230 ;  Clark  v.  Burnham,  2  Story, 
1 ;  Dennison  v.  Goehring,  7  Pa.  St.  175 ;  47  Am.  Dec.  505  ;  Anstice  v.  Brown, 
6  Paige,  448 ;  Mercer  v.  Stark,  Walker,  451 ;  12  Am.  Dec.  583 ;  Leggett  v. 
Dubois,  5  Paige,  114 ;  28  Am.  Dec.  413. 

*  Hunt  V.  Moore,  6  Cush.  1. 

5  White  V.  Sheldon,  4  Isev.  280. 
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owner,  however,  of  over-due  promissory  notes,  desirous  of  collect- 
ing the  money  due  on  them,  and  having  no  means  to  pay  attorney's 
fees  and  costs,  arranged  with  an  attorney  to  take  the  notes  for 
collection.  The  notes  were  indorsed  to  the  attorney  under  an 
agreement  by  which  he  was  to  furnish  money  to  pay  costs  and 
disbursements,  to  bring  suit  on  the  notes  in  his  own  name,  and 
should  be  reimbursed  out  of  the  proceeds  of  the  notes  when 
collected,  for  his  fees  and  outlays,  and  the  attorney  gave  to  the 
owner  a  receipt  stating  that  the  notes  were  received  for  collection. 
The  attorney  commenced  actions  iu  his  own  name,  secured  judg- 
ment, had  an  execution  issued  which  was  returned  unsatisfied, 
and  subsequently  made  an  agreement  with  a  brother  of  one  of 
the  defendants  in  the  judgment,  the  result  of  which  was  that  the 
brother  conveyed  to  the  attorney  a  tract  of  land,  and  the  attorney 
assigned  the  judgment  to  him,  and  also  paid  him  eight  hundred 
dollars,  the  attorney  at  all  times  being  solvent  and  willing  to  pay 
the  original  owner  of  the  notes  whatever  was  due  him  on  a 
settlement.  It  was  held  that  the  attorney  did  not  hold  the  land 
conveyed  to  him,  in  trust  for  his  client,  and  that  the  latter  was 
entitled  to  recover  only  the  money  due  him  on  a  fair  settlement.* 

*  Robles  V.  Clarke,  25  Cal.  317.  Said  Sawyer,  J.,  in  delivering  the  opinion 
of  the  court:  "What  is  there  on  the  part  of  the  defendant  in  this  trans- 
action that  is  objectionable  on  the  score  of  the  strictest  principles  of  good 
morals,  or  in  any  respect  inconsistent  with  his  duty  to  his  client  ?  Had 
he  immediately  tendered  plaintiff  in  cash  the  balance  credited  to  him,  the 
most  rigid  casuist  could  find  nothing  in  the  transaction  of  which  he  could 
complain.  The  defendant  would  have  performed  to  its  fullest  extent  the 
object  of  the  trust.  Had  the  judgment  been  a  lien  on  the  property,  and 
had  he  purchased  it  at  a  sale  on  the  execution  for  a  sum  less  than  the 
amount  coming  to  his  client  on  the  judgment,  and  sought  to  retain  the 
benefit  of  the  purchase  for  himself,  his  interest  and  his  duty  would  have 
conflicted  ;  for  in  that  case  it  would  have  been  his  interest  to  obtain  the 
land  at  as  low  a  rate  as  possible,  while  it  would  have  been  his  duty  to  get 
as  much  as  possible  out  of  the  land,  until  sufliclent  should  be  realized  to 
liquidate  the  amount  due  to  the  client.  But  this  was  not  his  position. 
The  chance  for  making  the  money  on  the  judgment  was  desperate.  An 
opportunity  occurred,  wherein  by  advancing  a  considerable  sum  of  money 
himself,  and  taking  upon  his  own  shoulders  all  the  risks  of  a  purchase  of 
the  lands  in  the  condition  stated,  upon  which  he  had  no  judgment  lien,  he 
could  secure  his  own  interest  in  the  judgment,  and  at  the  same  time  fulfill 
both  the  letter  and  spirit  of  his  trust,  and  lie  embraced  it.  In  this  we  can 
see  no  breacliof  duly,  or  misapplication  of  trust  funds  within  the  principle 
of  any  case  that  has  been  brought  to  our  notice,  unless  the  fact  that  the 
amount  due  plaintiff  was  not  immediately  tendered  to  him  in  cash  by 
defendant  changes  the  aspect  of  the  case." 
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§  1187.  Conveyance  of  legal  title  only.  —  When  a  person  who 
has  in  himself  both  the  legal  and  equitable  title  to  property, 
conveys  or  devises  the  legal  estate,  intending  to  convey  this  title 
only,  a  trust  will  result  to  him  as  to  the  estate  not  transferreti. 
When  the  question  of  the  intention  of  the  party  conveying  is 
not  expressed  and  becomes  a  matter  of  presumption,  parol  evi- 
dence is  admissible  to  ascertain  his  intention.^  Where  a  party 
in  possession  without  right  is  deprived  of  possession,  without, 
however,  depriving  him  of  any  right  of  possession  at  law  result- 
ng  from  his  actual  prior  possession,  the  wrong-doer,  if  he  purchases 
the  title  from  the  lawful  owner,  does  not  hold  the  title  in  trust.' 

§  1188.  Laches  of  cestni  qne  trust. — The  rule  in  equity  is 
that  the  court  will  not  give  its  aid  to  enforce  a  resulting  trust 
after  the  lapse  of  a  long  period  of  time,  and  in  the  absence  of 
any  explanation  of  the  laches  of  the  cestui  que  trust.  "  Long 
and  unexplained  delay  is  a  material  circumstance  against  the 
establishment  of  implied  trusts  in  real  estate  when  parol  evi- 
dence alone  is  relied  upon  for  this  purpose,"^ 

1  SeeBarrettw.  Buck,  12  Jur.771 ;  Levetv.Needhara,2Vern.  138;  Hogan 
V.  Strayhorn,  65  N.  C.  279 ;  Wych  v.  Packington,  3  Brown  Ch.  44 ;  Fletclier 
V.  Ashburner,  1  Brown  Ch.  501 ;  Sewell  v.  Denny,  10  Beav.  315 ;  Cooke  v. 
Dealey,  22  Beav.  196 ;  Halford  v.  Stains,  IG  Sim,  488  ;  Trimmer  v.  Bayne,  7 
Ves.  520  ;  Petit  v.  Smith,  1  P.  Wms.  7  ;  Gladding  v.  Yapp,  5  Mod.  56  ;  Cook 
V.  Hutchinson,  1  Keen,  50  ;  Langliam  v.  Sandford,  17  Ves.  435  ;  Docksey  v. 
Docksey,  2  Eq.  Cas.  Abr.  506  ;  3  Brown  Pari.  C.  39 ;  "Walton  v.  Walton,  14 
Ves.  318;  North  v.  Crompton,  1  Ch.  Cas.  Ch.  196;  2  Vern.  253;  Lake  v. 
Lake,  1  Wils.  313 ;  Barnes  v.  Taylor,  27  N.  J.  Eq.  265 ;  Williams  v.  Jones, 
♦10  Ves.  77;  Nourse  v.  Finch,  1  Ves.  Jr.  344;  1  Perry  on  Trusts,  §  150; 
Lewin  on  Trusts,  115.  Parol  evidence  cannot  be  received  to  affect  a  trust 
created  by  a  writing  :  Ralston  v.  Telfair,  2  Dev.  Eq.  255  ;  White  v.  Evans, 
4  Ves.  21;  Hughes  v.  Evans,  13  Sim.  496;  Langham  v.  Sandford,  17  Ves. 
435 ;  Love  v.  Gaze,  8  Beav.  472 ;  Gladding  v.  Yapp,  5  Mod.  59 ;  White  v. 
WUliams,  3  Ves.  &  B.  72 ;  Walton  v.  Walton,  14  Ves.  322. 

*  Scott  V.  Umbarger,  41  Cal.  410. 

*  Sunderland  v.  Sunderland,  19  Iowa,  325, 329,  per  Dillon,  J.  Strimpfler 
V.  Roberts,  18  Pa.  St.  283  ;  57  Am.  Dec.  606 ;  Brown  v.  Guthrie,  27  Tex.  610 ; 
Haines  V.  O'Connor,  10  Watts,  315;  Peebles  v.  Reading,  8  Serg.  &  R.  484; 
Traflfordv.  Wilkinson,  3  Tenn.  Ch.  701;  Newman  v.  Early,  3  Tenn.  Ch. 
714 ;  Clegg  v.  Edmonson,  8  De  Gex,  M.  &  G.  787 ;  Buckford  v.  Wade,  17 
Ves.  97 ;  King  v.  Purdee,  6  Otto,  90  ;  Groves  v.  Groves,  3  Youngo  &  J.  172 ; 
Douglass  V.  Lucas,  63  Pa.  St.  9 ;  Graham  v,  Donaldson,  5  Watts,  451 ;  MiUer 
V.  Blose,  30  Gratt.  744 ;  Best  v.  CampbcU,  62  Pa.  St.  478  ;  Delano  v.  Delane, 
7  Brown  Pari.  C.  279 ;  Lewis  v.  Robinson,  10  Watts,  338.  See  Smith  v. 
Patton,  12  W.  Va.  541 ;  Midmer  v.  Midmer,  26  N.  J.  Eq.  299 ;  Jennings  v, 
Shacklett,  30  Gratt.  765. 
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§  1189.  Deed  without  consideration. — It  was  thought  at  one 
time  that  if  a  man  conveyed  laud  without  consideratiou  a  trust 
would  result.*  But  it  is  now  settled  law  that  a  trust  does  not 
result  to  the  grantor  merely  because  there  was  no  consideration 
for  the  conveyance.^  Where  a  husband  and  his  wife  were  about 
to  separate,  and  the  husband,  for  the  purpose  of  avoiding  ques- 
tions of  dower,  had  certain  property  conveyed  by  an  absolute 
deed,  expressing  a  valuable  consideration  to  a  third  person,  it 
was  held  that  where  there  was  no  assertion  of  fraud,  mistake,  or 
contrivance,  the  absence  of  a  consideration  was  not  sufficient  to 
create  a  resulting  trust  in  favor  of  the  grantor.'     Where  two 


»  Cecil  V.  Butcher,  2  Jacob  &  W.  573 ;  Tolar  v.  Tolar,  1  Dev.  Eq.  456 ; 
Souerbye  v.  Arden,  1  Johns.  €h.  240 ;  2  Story  Eq.  Juris.  ?  1199 ;  1  Perry  on 
Trusts,  §  161 ;  Lewin  on  Trusts,  116. 

2  Burt  V.  Wilson,  28  Cal.  632;  Bunn  v.  Wintbrop,  1  Johns.  Ch.  329; 
llogau  V.  Jaques,  19  N.  J.  Ch.  123  ;  Lloyd  v.  Spillett,  2  Atk.  150;  Ilutchins 
V.  Lee,  1  Atk.  447 ;  Young  v.  Peachy,  2  Atk.  257  ;  Jackson  v.  Cleveland,  15 
Mich.  94 ;  Graff  v.  Rohrer,  35  Md.  327 ;  OwTies  v.  Ownes,  23  N.  J.  Eq.  (8 
Green,  C.  E.)  CO.  And  see  Randall  v.  Phillips,  3  Mason,  383  ;  Rathbun  v. 
Rathbuu,  G  Barb.  98;  Leman  v.  Whitley,  4  Russ.  423;  Graves  v.  Graves, 
29  N.  H.  129 ;  Philbrook  v.  Delano,  29  Me.  410 ;  Morris  v.  Mon-is,  2  Bibb, 
311;  Alison  v.  Kurtz,  2  Watts,  187;  Movan  v.  Hayes,  1  Johns.  Ch.  339; 
Wilkinson  v.  Wilkinson,  2  Dev.  Eq.  376;  Miller  v.  Wilson,  15  Ohio,  108; 
Farrington  v.  Barr,  36  N.  H.  861 ;  Gerry  v.  Stimsou,  60  Me.  186;  Squire  v. 
Harder,  1  Paige,  494;  19  Am.  Dec.  446;  Titcomb  v.  Morrill,  10  Allen,  15; 
Cairns  v.  Colburn,  104  Mass.  274 ;  Bartlett  v.  Bartlett,  14  Gray,  278 ;  Whitton 
I'.  Whitton,  3  Cush.  191;  Jackson  v.  Caldwell,  1  Cowen,  622;  Walker  v. 
Locke,  5  Cush.  90.  But  see  Blodgett  v.  Hildreth,  103  Mass.  4S6 ;  Haigh  v, 
Kaj'^e,  Law  R,  7  Ch.  409 ;  McKinney  v.  Burns,  31  Ga.  295. 

*  Jackson  v.  Cleveland,  15  Mich.  94.  "The  case  stands,"  said  Mr.  ♦ 
Justice  Campbell,  in  delivering  the  opinion  of  the  court,  "  upon  the  simple 
question  whether  such  a  deed,  Ijocause  made  without  any  consideration  in 
fact,  involves  a  resulting  trust  in  favor  of  the  grantor.  This  deed  contains 
a  recital  of  consideration,  and  declares  the  uses  in  the  ordinary  form  in 
favor  of  the  grantee,  his  heirs  and  assigns  in  fee.  It  is  in  the  form  which 
A\ould  have  been  used  had  the  land  been  bought  and  paid  for,  and  it  is 
designed  upon  its  face  to  represent  the  grantee  as  an  ordinary  purchaser. 
The  object,  in.  fact,  was  to  vest  in  him  an  indefeasible  legal  estate,  what- 
ever may  have  been  the  equities.  And  the  intention  to  do  this  was  not 
left  subject  to  revocation,  as  the  recording  of  the  deed  was  made  with  an 
express  purpose  of  having  Cleveland  enabled  to  convey,  as  he  did  convey 
to  the  first  person  who  became  a  purchaser  of  a  portion  of  the  estate. 
The  equity,  therefore,  which  is  relied  on  in  tliis  cause,  depends  upon  the 
establishment  of  a  princii)le  that  a  voluntary  deed,  where  no  consideration 
in  fact  passes  to  the  grantor,  is  subject  to  a  trust  in  his  favor,  and  no  bene- 
ficial title  vests  in  the  grantee.  This  claim  is  not  sustained  by  any 
authority.    A  voluntary  deed  which  purports  to  be  for  the  beneficial  use 
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partners  are  in  debt,  and  one  of  them  executes  an  absolute  deed 
expressing  a  valuable  consideration  of  both  his  individual  prop- 
erty and  his  interest  in  the  partnership  property  to  the  other, 
for  the  purpose  of  enabling  the  latter  to  raise  money  by  mort- 
gaging the  same  to  pay  the  debts  of  the  firm,  no  express  trust  is 

of  the  grantee,  and  which  was  made  deliberately,  and  without  mistake  or 
contrivance,  does  not  differ  from  any  other  deed  in  binding  the  grantor, 
and  can  only  be  attacked  by  those  having  superior  equities  which  the 
grantor  had  no  right  to  cut  off — as  creditors  and  the  like.  The  only  case 
approaching  it  is  where  an  equity  is  raised  against  a  grantee  in  favor  of 
the  person  who  paid  the  purchase  money.  This  trust  is  now  abolished 
by  our  statutes,  where  the  person  paying  the  money  has  consented  to  the 
deed  being  thus  made.  And  it  could  always  be  rebutted  by  showing  that 
the  land  was  intended  to  vest  beneficially  :  Phillips  v.  Crammond,  2  Wash. 
C.  C.  441,  445,  446;  Benbow  v.  Townsend,  1  Mylne  &  K.  506;  Maddison  v. 
Andrew,  1  Ves.  Sr.  58.  And  in  Delane  v.  Delane,  4  Brown  Pari.  C.  258, 
it  was  held  that  a  person  paying  purchase  money,  and  allowing  the  deed 
to  be  made  to  another,  precluded  himself  from  setting  up  any  such  trust 
by  holding  such  person  out  as  the  real  owner,  and  witnessing  a  lease  made 
t)y  him  as  such.  Upon  this  principle  the  action  of  Jacob  Jackson,  in 
procuring  Cleveland  to  deed  the  parcel  sold,  would  have  rebutted  such  a 
trust,  had  this  been  the  case  of  a  purchase  by  one  person  in  the  name  of 
another,  and  had  the  statute  left  such  trusts  to  be  enforced.  The  presumed 
intention  to  claim  the  title  is  rebutted  by  acquiescence  in  the  assertion  of 
ownership.  This  doctrine  of  resulting  trusts  has  never  been  applied  to 
mere  voluntary  conveyances.  Mere  want  of  consideration  has  never 
raised  resulting  trusts  out  of  these :  Young  v.  Peachy,  2  Atk.  256 ;  Lloyd  v. 
Spillet,  2  Atk.  148 ;  Leman  v.  Whittey,  4  Russ.  423 ;  Sturtevaut  v.  Sturtevant, 
20  N.  Y.  30.  There  is  a  class  of  cases  which  were  referred  to  upon  the  argu- 
ment, which  depend  upon  the  common-law  rule  that  a  feoffment  without 
consideration,  and  which  declared  no  uses,  created  a  resulting  use  to  the 
grantor;  or,  in  other  words,  was  practically  no  conveyance.  But  this 
doctrine  has  been  held  to  be  merely  technical  at  law  and  in  equity,  and 
not  at  all  dependent  upon  any  question  of  consideration.  It  rests  upon  the 
principles  underlying  the  second  great  class  of  resulting  trusts,  where  a 
trust  results  in  the  residue  of  all  estates  after  the  uses  or  trusts  upon  which 
they  are  conveyed  are  exhausted.  And  accordingly,  either  the  mention 
of  a  consideration,  although  nominal,  or  the  declaration  of  uses,  will 
prevent  any  trust  resulting,  and  confirm  the  title  in  the  feofee :  Lloyd  v. 
Spillet,  2  Atk.  148 ;  Saunders  on  Uses  and  Trusts,  334, 335 ;  2  Fonblanque's 
Equity,  133 ;  1  Spence  Eq.  449, 450, 451,  and  cases  cited.  A  Court  of  Chancery 
has  never  ventured  against  the  expressed  will  of  the  donor,  appearing  on 
the  face  of  the  deed,  to  '  take  the  use  from  the  donee,  and  give  it  back  to 
the  donor.  In  other  words,  uses  annexed  to  a  perfect  gift,  however  gratuitous, 
were  enforced.'  1  Spence  Eq.  450.  We  have  found  no  authority  which 
would  justify  us  in  raising  a  trust  in  the  present  case.  Jackson  saw  fit  to 
leave  Cleveland  untrammeled  by  any  obligation.  Whether  he  has  abused 
confidence,  as  there  is  great  reason  to  believe,  or  whether  he  was,  as  he 
claims,  made  a  beneficiary  to  cut  off  others,  is  not  material." 
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created,  and  none  is  implied  by  law.*  But  where  the  consider- 
ation for  the  execution  of  a  deed  from  a  son  to  his  father  is  a 
verbal  agreement  by  a  father  to  make  a  will,  and  devise  to  the 
son  certain  property,  and  the  father  dies  without  having  fulfilled 
his  agreement,  it  has  been  held  on  the  ground  of  the  nullity  of 
the  agreement,  and,  therefore,  the  execution  of  the  conveyance 
without  consideration  express  or  implied,  that  a  trust  results  in 
favor  of  the  sou  by  implication  of  law,  and  that  he  may,  on 
showing  that  the  transaction  was  not  a  gift,  set  aside  the  con- 
veyance and  recover  the  property.^ 

§  1190.  Payment  for  improvements. — When  the  person  hold- 
ing the  legal  title  in  trust  has  expended  money  in  the  payment 
of  taxes  or  the  making  of  necessary  improvements,  he  is  entitled 
to  hold  the  estate  until  he  has  been  repaid.  Where  a  person 
paid  all  of  the  purchase  money  for  a  tract  of  land,  but  the  deed 
was  made  to  himself  and  his  sister,  on  the  understanding  and 
agreement  that  she  should  pay  to  him  one  half  of  the  sum  paiJ 
as  the  purchase  price,  and  he  paid  the  taxes  and  made  permanent 
improvements  to  the  land  by  the  erection  of  buildings  and  clear- 
ing up  the  land,  it  was  held  that  she  was  not  entitled  to  have 
half  the  land  set  off  to  her,  without  paying  to  her  brother 
half  of  the  purchase  money,  and  also  paying  for  half  of  the 
improvements.^ 

»  Burt  V.  Wilson,  28  Cal.  632. 

»  Russ  V.  Mebius,  IG  Cal.  350. 

'  Maloy  V.  Sloans,  44  Vt.  311.  It  was  also  held  in  this  case  that  a  suit 
at  law  for  partition  might  be  perpetually  enjoined  if  the  sum  due  was  not 
within  the  time  and  in  the  manner  ordered  by  a  court  of  equity. 

The  performance  of  a  resulting  trust  is  made  by  the  transfer  of  the 
title  to  the  cestui  que  tru^t :  Millard  v.  Hathaway,  27  CaL  119. 
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§  1191.  Definition  of  the  term.  —  Various  definitions  have  been 
given  of  the  term  "fixtures/'  and  it  is  difficult  to  select  or  frame 
one  that  would  cover  all  cases,  or  that  would  not  be  subject  to 
objection.  In  its  most  general  signification,  the  word  embraces 
everything  which  has,  by  artificial  means,  been  permanently 
attached  to  the  freehold.*  Mr.  Ferard  says:  "The  term  'fixt- 
ures' is  used  by  writers  with  various  significations;  but  it  is 
always  applied  to  articles  of  a  personal  nature,  which  have  been 
affixed  to  land.  On  some  occasions,  no  further  idea  is  intended 
to  be  conveyed  by  the  term,  than  the  simple  fact  of  annexation 
to  the  freehold ;  and  hence  have  arisen  the  popular  expressions 
of  landlord's  fixtures,  and  tenants  fixtures;  of  removable  and 
irremovable  fixtures.  The  name  of  fixtures  is  also  sometimes 
applied  to  things  expressly  to  denote  that  they  cannot  be  legally 
removed ;  as  when  they  have  been  annexed  to  a  house,  etc.,  and 
the  party  who  has  affixed  them  is  not  at  liberty  afterward  to 
sever  and  take  them  away.  Thus,  it  is  said,  that  an  article 
shall  fall  in  with  the  lease  to  the  landlord,  or  descend  to  the 
heir  with  the  inheritance  because  it  is  a  fixture.  There  is,  how- 
ever, another  sense  in  which  the  term  fixtures  is  very  fre- 
quently used,  and  which  it  is  thought  expedient  to  adopt  in  the 
following  treatise,  viz.,  as  denoting  those  personal  chattels  which 
have  been  annexed  to  land,  and  which  may  be  afterwards  severed 
and  removed  by  the  party  who  has  annexed  them,  or  his  per- 
sonal representatives,  against  the  will  of  the  owner  of  the  free- 
hold."^    Another  definition  given  is :   "  Personal  chattels  affixed 

1  Fixtures  are  "  chattels  or  articles  of  a  personal  nature  which  have  been 
aflQxed  to  the  land  : "  Tomlin's  Law  Diet.  Fixtures.  See  Merritt  v.  Judd, 
14  Cal.  59. 

2  Ferard  Fixtures,  1,2.  In  Teaflf  v.  Hewitt,  1  Ohio  St.  511,  524 ;  59  Am. 
Dec.  634 ;  S.  C.  1  Am.  Law  Reg.  (0.  S.)  723,  Mr.  Chief  Justice  Bartley 
says:  "The  term  fixture  has  been  used  by  various  writers  and  in  numer- 
ous reported  decisions,  as  denoting  personal  chattels  annexed  to  the  land, 
which  may  be  severed  and  removed  against  the  will  of  the  owner  of 
the  freehold  by  the  party  who  has  annexed  them,  or  his  personal  repre- 
sentatives :  Amos  &  Ferard  on  the  Law  of  Fixtures,  2;  Gibbon's  Manual 
of  the  Law  of  Fixtures,  5 ;  Grady's  Law  of  Fixtures,  1 ;  2  Bouvier's 
Institutes  of  American  Law,  1G2 ;  2  Kent  Com.  344.  There  may  be  some 
propriety  in  this  definition  of  the  term  when  confined  in  its  applica- 
tion to  the  relation  of  landlord  and  tenant,  or  tenant  for  life  or  years, 
and  remainderman  or  reversioner,  to  which  several  of  the  elementary 
writers  have  confined  their  attention.  But  it  does  not  appear  to  express 
the  accurate  meaning  of  the  term  in  its  general  application.    An  article 
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to  real  estate,  which  may  be  severed  and  removed  by  the  party 
who  has  affixed  them,  or  by  liis  personal  representative  against 
the  will  of  the  owner  of  the  freehold."  ^  In  the  language  of 
Baron  Parke,  the  term  "fixtures"  "is  used  more  generally 
with  reference  to  such  inanimate  things  of  a  personal  nature  as 
have  become  affixed  or  annexed  to  the  realty,  but  which  may  be 
severed,  disunited,  or  removed  by  the  party,  or  his  personal 
representatives,  who  has  so  affixed  them  without  the  consent  of 
the  owner  of  the  freehold."  ^ 

attached  to  the  realty,  but  which  is  removable  against  the  will  of  the 
owner  of  the  land,  has  not  lost  the  nature  and  incidents  of  chattel  prop- 
erty. It  is  still  movable  property,  passes  to  the  executor  and  not  to 
the  heir  on  the  death  of  the  owner,  and  may  be  taken  on  execution  and 
sold  as  other  chattels,  etc.  A  removable  fixture,  as  a  term  of  general 
application,  is  a  solecism — a  contradiction  in  words.  There  does  not 
appear  to  be  any  necessity  or  propriety  in  classifying  movable  articles, 
which  may  be  for  temporary  purposes  somewhat  attached  to  the  land, 
under  any  general  denomination  distinguishing  them  from  other  chattel 
property.  A  tree  growing  upon  the  soil,  or  any  other  article  belonging  to 
the  freehold,  may  be  converted  into  a  chattel  by  a  severance  from  the  land. 
It  is  an  ancient  maxim  of  the  law  that  whatever  becomes  fixed  to  the  realty, 
thereby  becomes  accessory  to  the  freehold,  and  partakes  of  all  its  legal 
incidents  and  properties,  and  cannot  be  severed  and  removed  without  the 
consent  of  the  owner.  Quicquid  plantatur  solo,  solo  cedit,  is  the  language 
of  antiquity,  in  which  the  maxim  has  been  expressed.  The  term  '  fixt- 
ure,' in  the  ordinary  signification,  is  expressive  of  the  act  of  annexation, 
and  denotes  the  change  which  has  occurred  in  the  nature  and  the  legal 
incidents  of  the  property ;  and  it  appears  to  be  not  only  appropriate,  but 
necessary  to  distinguish  this  class  of  property  from  movable  property, 
possessing  the  nature  and  incidents  of  chattels.  It  is  in  this  sense  that 
the  term  is  used  in  far  the  greater  part  of  the  adjudicated  cases  :  Co.  Lit. 
53  a,  4;  2  Smith's  Leading  Cases,  114;  Chancellor  Kent's  note  a;  2  Kent 
Com.  345  ;  Dudley  v.  Ward,  Ambl.  113  ;  Elwes  v.  Mawe,  3  East,  57.  It  is 
said  that  this  rule  has  been  greatly  relaxed  by  exceptions  to  it,  established 
in  favor  of  trade,  and  also  in  favor  of  the  tenant,  as  between  landlord  and 
tenant.  And  the  attempt  to  establish  the  whole  doctrine  of  fixtures  upon 
these  exceptions  to  the  general  rule,  has  occasioned  much  confusion  and 
misunderstanding  on  this  subject.  Amos  and  Ferard,  in  their  treatise  on 
the  law  of  fixtures,  mention  the  division  of  the  subject  into  removable 
and  irremovable  fixtures,  and  give  a  definition  of  each  class.  See  Amos 
<fe  Ferard  on  Fixtures,  p.  11.  And  they  remark  'that  it  is  difficult  to 
determine  in  which  of  the  above  senses  it  is  most  frequently  employed.' 
This  classification  of  fixtures  may  be  essential  to  a  correct  understanding 
of  the  double  sense  in  which  the  term  lias  been  frequently  used  in  the 
authorities,  but  it  would  not  seem  to  be  needed  for  any  other  purpose." 

1  Bouv.  Law  Diet.  tit.  T  ixtures. 

*  In  Hallen  v.  Runder,  1  Cromp.  M.  &  R.  266,  276 ;  S.  C.  9  Tyrw.  959. 
For  other  authorities  in  which  definitions  have  been  given,  see  Pickerell 
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§  1192.  General  rule  between  grantor  and  grantee. — Between 
laudlord  and  tenant,  the  rule  that  a  chattel  attached  to  the  free- 
hold becomes  a  part  of  the  realty,  is  applied  with  less  strictness 
than  it  is  when  the  question  arises  between  grantor  and  grantee. 
A  deed  conveys  not  only  the  laud  described  but  everything 
appurtenant  to  it.  "  The  general  rule  of  law  is,  that  whatever  is 
once  annexed  to  the  freehold  becomes  parcel  thereof,  and  passes 
with  the  conveyance  of  the  estate.  Though  the  rule  has  been  in 
modern  times  greatly  relaxed,  as  between  landlord  and  tenant, 
in  relation  to  things  affixed  for  the  purposes  of  trade  and  manu- 
facture, and  also  in  relation  to  articles  put  up  for  ornament  or 
domestic  use,  it  remains  in  full  force  as  between  vendor  and 
vendee.  As  a  general  thing,  a  tenant  may  remove  what  he  has 
added,  when  he  can  do  so  without  injury  to  the  estate,  unless  it 
has  become  by  its  manner  of  addition  an  integral  part  of  the 
original  premises.  But  not  so  a  vendor;  as  against  him  all 
fixtures  pass  to  his  vendee,  even  though  erected  for  the  purposes 
of  trade  and  manufacture,  or  for  ornament  or  domestic  use,  unless 
specially  reserved  in  the  conveyance."  ^  "  In  the  whole  range  of 
jurisprudence,"  says  Tarbell,  J.,  "there  is,  perhaps,  no  subject 
more  difficult  of  definite  rules  than  the  matter  of  fixtures.  The 
common-law  rule,  it  is  true,  is  precise,  and  were  there  no  excep- 
tions thereto,  would  be  conclusive  upon  this  case.  But  many 
exceptions  have  been  sustained  in  favor  of  tenants  for  the  benefit 
of  trade,  and  •  for  the  protection  and  encouragement  of  modern 
improvements  in  machinery.     In  favor  of  tenants  the  greatest 

V.  Carson,  8  Iowa,  544 ;  Prescott  v.  Wells,  3  Nev.  82 ;  Sheen  v.  Rickie,  5 
Mees.  &  W.  175  ;  Beardsley  v.  Ontario  Bank,  31  Barb.  619,  629;  Rogers  v. 
Gilinger,  30  Pa.  St.  185 ;  72  Am.  Dec.  694 ;  Coddington  v.  Beebe,  29  N.  J. 
550 ;  Climie  v.  Wood,  Law  R.  3  Ex.  257  ;  Voorhees  v.  Freeman,  2  Watts  A 
S.  106;  Providence  Gas  Co.  v.  Thurber,  2  R.  I.  22;  55  Am.  Dec.  620; 
Minnesota  Co.  v.  St.  Paul  Co.  2  Wall.  609,  645,  n. ;  Hoyle  v.  Plattsburgh 
etc.  R.  R.  Co.  51  Barb.  45. 

1  Sands  v.  Pfeiflfer,  10  Cal.  258, 264,  per  Field,  J.  It  was  held  in  that  case 
that  the  engine  and  boiler  permanently  attached  to  a  flour  mill  which  had 
its  foundation  in  the  ground  was  a  fixture,  and  passed  to  the  purchaser  of 
the  premises  under  a  decree  of  foreclosure  of  a  mortgage.  In  Crane  v, 
Brigham,  11  N.  J.  Eq.  (3  Stockt.)  29,  34,  it  is  said  :  "The  rule  with  regard 
to  fixtures  has  been  much  relaxed,  as  between  tenant  for  life  or  in  tail 
and  remainderman,  and  also  as  between  landlord  and  tenant ;  but  as 
between  heir  and  executor,  grantor  and  grantee,  the  rule  has  undergone 
no  change." 
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liberality  is  indulged,  while  as  between  vendor  and  vendee,  and 
mortgagor  and  mortgagee,  the  strictest  construction  obtains."* 

*  In  Tate  v.  Blackburne,  48  Miss.  1,  4.  In  DegraflFenreid  v.  Scruggs,  4 
Humph.  451,  455,  40  Am.  Dec.  658,  Green,  J.,  delivering  the  opinion  of  the 
court,  said:  "The  original  rule  of  tlie  common  law  was  that  everything 
which  was  afl&xed  to  the  freehold  was  subjected  to  the  law  governing  the 
freehold.  But  in  later  times  this  rule  has  been  greatly  relaxed  in  favor  of 
tenants,  and  in' relation  to  fixtures  erected  for  the  purpose  of  trade.  But  as 
between  executor  and  heir,  and  between  the  vendor  and  vendee,  the  origi- 
nal rule  prevails  that  whatever  is  affixed  to  the  freehold  passes  with  it." 
See,  also,  Preston  v.  Briggs,  16  Vt.  128;  Lafiin  v.  Griffiths,  35  Barb.  58  j 
Childress  v.  Wright,  2  Cold.  352;  Despatch  Line  of  Packets  v.  Bellamy 
Manuf,  Co.  12  N.  H.  205 ;  37  Am.  Dec.  203 ;  Holmes  v.  Tremper,  20  Johns. 
30;  11  Am.  Dec.  338;  Murdock  v.  Giflford,  18  N.  Y.  31;  Burnside  v. 
Twitchell,  43  N.  H.  393 ;  Snedeker  v.  Warring,  12  N.  Y.  174 ;  Lathrop  v. 
Blake,  23  N.  H.  64;  Johnson  v.  Wiseman,  4  Met.  (Ky.)  359;  Robinson 
V.  Preswick,  3  Edw.  Ch.  246 ;  Hawes  v.  Lathrop,  38  Cal.  493 ;  McKiernan 
V.  Hesse,  51  Cal.  594.  In  Miller  v.  Plumb,  6  Cowen,  665,  16  Am.  Dec.  456, 
Woodworth,  J.,  said :  "  The  more  important  question  is  whether  the  potash 
kettles  being  affixed  to  the  freehold,  passed  with  the  land.  If  they  did, 
the  court  below  erred  ;  and  the  judgment  must  be  reversed,  unless  the  case 
falls  within  some  of  the  qualifications  or  exceptions  to  the  general  rule. 
That  rule  appears  to  be  well  established  ;  whatever  is  affixed  to  the  free- 
hold becomes  part  of  it,  and  cannot  be  removed.  Exceptions  have  been 
admitted  between  landlord  and  tenant ;  between  tenant  for  life  or  in  tail 
and  the  reversioner ;  yet  the  rule  still  holds  between  heir  and  executor. 
(Bui.  N.  P.  34.)  In  Holmes  v.  Tremper,  20  Johns.  30, 11  Am.  Dec.  338,  Chief 
Justice  Spencer  says :  '  When  a  farm  is  sold  without  any  resei'vation,  the 
same  rule  would  apply  as  to  the  right  of  the  vendor  to  remove  fixtures,  as 
exists  between  the  heir  aud  executor.'  " 

In  Fratt  v.  Whittier,  58  Cal.  125,  41  Am.  Rep.  251,  the  subject  of  what  are 
fixtures  and  what  rule  should  prevail  between  grantor  and  grantee  was 
exhaustively  considered.  It  was  said  by  Mr.  Justice  McKee  in  the  course 
of  the  opinion  of  the  court :  "  What  is  accessory  to  real  estate  is  according 
to  the  rule  of  the  common-law  part  of  it,  and  passes  with  it  by  alienation. 
That  rule  has  been  in  the  growth  of  the  law,  greatly  modified  as  between 
landlord  and  tenant,  for  the  encouragement  of  trade,  manufacture,  agri- 
culture, and  domestic  convenience ;  and  courts  recognize  and  enforce 
the  right  of  removal  by  a  tenant,  of  chattels  annexed  to  the  freehold  for 
such  purposes.  But  the  rule  which  is  applicable  to  persons  in  that  relation 
does  not  apply  as  between  heir  and  executor,  vendor  and  vendee.  As 
between  the  latter  the  rule  of  the  common  law  is  still  applicable,  except  so 
far  as  it  may  be  modified  by  statutory  regulations  upon  the  subject.  So 
that  chattels  attached  to  the  freehold  by  the  owner,  and  contributing  it  to 
its  value  and  enjoyment,  pass  by  the  grant  of  the  freehold,  if  the  grantor 
had  power  to  convey  :  Tourtellot  v.  Phelps,  4  Gray,  378.  And  after  con- 
veyance they  cannot  be  severed  by  the  vendor  or  any  one  else  than  the 
owner.  As  between  vendor  and  vendee,  therefore,  the  rule  for  determin- 
ing what  is  a  fixture  is  always  construed  strongly  against  the  seller.  Many 
things  pass  by  a  deed  of  a  house,  being  put  there  by  the  owner  and  seller^ 
n.  Deeds.— 32. 
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§  1193.  Comments.  —  The  relaxation  Id  favor  of  tenanta  is 
placed  upon  grouuds  that  do  uot  apply  to  grantors.  The  ten- 
ant has  not  the  control  of  the  land,  and  to  refuse  him  permis- 
sion to  remove  chattels  affixed  by  him  during  his  tenancy  to  the 
realty,  for  the  purposes  of  trade,  manufacture,  or  agriculture, 
would,  in  many  instances,  work  serious  and  unnecessary  hard- 
ship upon  him.  But  considerations  of  this  character,  obviously, 
have  no  application  to  a  grantor.  The  latter  exercises  complete 
control  over  the  land,  and  all  fixtures  attached  to  it.  The  law 
considers  the  fixtures  as  realty,  and  if  he  chooses  to  sell  without 
reserving  the  right  to  remove  them,  he  has  no  just  cause  for 
complaint  if  that  effect  is  given  to  his  deed  which  its  terms 
import. 

§  1194.  PurcliELser  at  sale  on  execntion. — The  same  rule  that 
prevails  with  reference  to  determining  whether  fixtures  pass  by 


which  a  tenant  who  had  put  them  there  might  have  removed,  and  they 
will  be  regarded  as  fixtures,  which  pass  to  the  vendee,  although  annexed 
and  used  for  purposes  of  trade,  manufacture,  or  for  ornament  or  domestic 
use.  Thus,  potash  kettles  appertaining  to  a  buUding  for  manufacturing 
ashes  (Miller  v.  Plumb,  G  Cowen,  605  ;  16  Am.  Dec.  456) ;  a  cotton-gin  fixed 
in  its  place  (Bratton  v.  Clausen,  2  Strob.  478) ;  a  steam-engine  to  di-ive  a 
bark  mill  (Oves  v.  Oglesby,  7  Watts,  106) ;  kettles  set  in  brick  in  dyeing 
and  print  works  (Despatch  Line  v.  Bellamy  Manuf.  Co.  12  N.  H.  207 ;  37 
Am.  Dec.  203) ;  iron  stoves  fixed  to  the  brick-work  of  chimneys  (Goddard 
V.  Chase,  7  Mass.  432) ;  wainscot  work,  fixed  and  dormant  tables,  engines 
and  boilers  used  in  a  flour  mill  and  attached  to  it  (Sands  v.  Pfeifier,  10  Cal. 
259) ;  a  steam-engine  and  boiler  fastened  to  a  frame  of  timber  and  bedded 
in  a  quartz  ledge,  and  used  for  the  purpose  of  working  the  ledge  (Merritt 
V.  Judd,  14  Cal.  59) ;  a  conduit  or  water-pipe  to  conduct  water  to  a  house 
(Philbrick  v.  Ewing,  97  Mass.  134) ;  hop-poles  in  use  on  a  hop  farm  (Bishop 
V.  Bishop,  11  N.  Y.  123 ;  62  Am.  Dec.  68) ;  statues  erected  for  ornament, 
though  only  kept  in  place  by  their  own  weight  (Snedeker  v.  Warring,  12 
N.  Y.  170) ;  in  fact,  whatever  the  vendor  has  annexed  to  a  building  for  the 
more  convenient  use  and  improvement  of  the  premises,  passes  by  his  deed. 
The  true  rule  deduced  from  all  the  authorities,  says  the  Supreme  Court 
of  Virginia,  seems  to  be  this,  that  when  the  machinery  is  permanent  in  its 
character  and  essential  to  the  purpose  for  which  the  building  is  occupied, 
it  must  be  regarded  as  realty,  and  passes  with  the  building;  and  that 
whatever  is  essential  for  the  purposes  for  which  the  building  is  used,  will 
be  considered  as  a  fixture,  although  the  connection  between  them  may  be 
such  that  it  may  be  severed  without  physical  or  lasting  injuiy  to  either : 
Green  v.  Phillips,  26  Gratt.  752;  Shelton  v.  Ficklin,  32  Gratt.  735."  See, 
also,  Wilson  v.  Steel,  13  Phila.  153 ;  Stillman  v,  Fleniken,  58  Iowa,  450 ;  4S 
Am.  Rep.  120. 
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a  conveyance  made  by  a  private  person  also  applies  where  a  sale 
is  made  by  virtue  of  legal  process.  Where  a  purchaser  of  land 
at  an  execution  sale  claimed  certain  property  as  fixtures  on  the 
ground  that  they  were  attached  to  the  realty,  the  court  observed : 
"  This  is  a  sale  by  the  owner  through  the  instrumentality  of  the 
sheriff,  and  the  doctrine  in  regard  to  fixtures  applicable  to  it  is  that 
which  governs  between  vendor  and  purchaser."  ^  Parol  evidence 
is  inadmissible  to  show  that  certain  buildings  were  reserved  by 
mutual  consent  from  sale,  the  judgment  debtor  having  the  right 
to  remove  them,  when  the  return  of  the  officer  does  not  show 
such  an  exception.^  A  steam-engine,  with  its  fixtures,  was  held 
to  be  realty,  and  to  pass  by  a  sale  of  the  freehold  upon  execu- 
tion.^ So  a  marine  railway,  consisting  of  iron  and  wooden  rails, 
endless  chain,  gear,  wheels,  and  ship  cradle,  was  held  to  pass  by 
a  levy  and  sale  of  the  realty  upon  execution.^ 


'  Farrar  v.  Chaufifetete,  5  Denio,  529. 

'  In  a  case  in  Maine,  an  oflfer  was  made  to  show  that  the  creditor'a 
attorney,  considering  certain  buildings  on  the  land  as  of  little  value, 
directed  the  officer  not  to  set  them  off,  but  to  appraise  sufficient  land 
exclusive  of  the  buildings  to  satisfy  the  execution,  which  he  did  ;  that  at 
the  time  livery  of  seisin  was  made,  the  attorney  declared  that  the  build- 
ings did  not  belong  to  the  creditor,  but  to  the  execution  debtor,  who  might 
remove  them  when  he  chose ;  that  the  buildings  were  accidentally  omitted 
from  the  officer's  return,  and  that  they  stood  on  blocks  without  any 
foundations  sunk  into  the  ground.  The  court  held  that  there  was  no  dif- 
ference between  a  conveyance  by  legal  process  and  a  conveyance  by  deed 
in  the  rules  of  construction,  and  that  parol  evidence  was  inadmissible  to 
show  that  the  buildings  were  excepted :  Waterhouse  v.  Gibson,  4  Greenl. 
230.  Weston,  J.,  delivering  the  opinion  of  the  court,  said :  "  In  determin- 
ing whether  the  bam  and  shop  in  question  belonged  to  the  plaintiff,  we 
must  regard  the  levy  of  Brooks  upon  the  land  of  his  execution  debtor, 
Jack,  as  having  the  same  effect  as  if  the  latter  had  passed  the  land  to  the 
former  by  deed.  Jack  was  the  owner  of  the  buildings  as  well  as  of  the  land, 
and  if  be  had  conveyed  the  land  by  deed,  without  any  exception  or  reser- 
vation, we  entertain  no  doubt  that  the  buildings  thereon  standing  would 

have  passed The  levy  operating  upon  the  buildings  as  well  as  the 

land,  it  was  not  competent  to  show  that  the  former  was  excepted  by  parol 
testimony.  This  would  be  materially  to  vary  and  modify  by  parol  the 
effect  of  written  evidence  which  by  law  is  clearly  inadmissible." 

3  Oves  V.  Ogelsby,  7  Watts,  106.  See,  also,  StUlman  v,  Fleniken,  58 
Iowa,  450 ;  43  Am.  Rep.  120. 

♦  Strickland  v.  Parker,  54  Me.  263.  See,  also,  Trull  v.  Fuller,  28  Me. 
545 ;  Moore  v.  Smith,  24  111.  512 ;  Payne  v.  Farmers'  etc.  Bank,  29  Conn. 
415;  Symonds  v.  Harris,  51  Me.  14;  Boyle  v.  Svvanson,  6  La.  An.  263; 
Powell  V.  Monson  etc.  Manuf.  Co.  3  Mason,  459. 
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§  1195.  Partition  by  tenants  in  common. — The  rule  is  the 
same  when  the  question  arises  on  a  partition  made  by  co-tenants. 
Where  two  persons  were  tenants  in  common  of  a  piece  of  land, 
and  one  of  them  with  the  consent  of  the  other  erected  at  his  sole 
expense  a  store,  permanently  annexing  it  to  the  freehold,  it  was 
held  in  an  action  of  partition  that  the  store  could  not  be  treated 
as  the  separate  property  of  the  co-tenant  who  erected  it.^  "The 
question  is  one  between  tenants  in  common,  the  owners  of  the 
fee ;  and  is,  we  think,  to  be  decided  on  the  same  principle,  as  if 
partition  had  been  effected  by  the  parties  through  mutual  deeds 
of  bargain  and  sale.  As  between  such  parties,  the  doctrine  of 
fixtures  making  a  part  of  the  freehold,  and  passing  with  it,  is 
more  extensively  applied  than  between  any  others."^ 

§  1196.  Mortgagee  considered  a  purchaser. — The  rule  that 
applies  between  grantor  and  grantee  also  applies  between  mort- 
gagor and  mortgagee.  The  mortgagor  is  the  owner  of  the  fee. 
The  reason  that  causes  the  ancient  rule  that  a  chattel  affixed  to 
the  realty  becomes  a  part  of  it,  to  be  enforced  in  all  its  rigor 
against  a  grantor,  applies  with  equal  force  when  fixtures  are 
erected  by  a  mortgagor.     He  has  the  power  of  exempting  them 

1  Baldwin  v.  Breed,  16  Conn.  60.  Williams,  C.  J.,  delivering  the  opinion 
of  tho  court,  said:  "The  title  of  a  purchaser  or  creditor  ought  not  to  be 
qualified  or  impaired,  for  want  of  an  inquiry  as  to  which  of  the  tenants  in 
common  planted  the  trees,  set  the  hedges,  or  erected  the  fences  or  build- 
ings ;  no  authority  has  been  shown  and  no  usage  proved  in  support  of  such 
a  claim.  And  when  we  consider  the  extreme  uncertainty  as  to  title  which 
would  result  from  the  adoption  of  such  a  principle,  and  the  embarrassments 
which  would  attend  the  purchaser  and  the  creditors,  together  with  the 
anxious  care  which  our  law  has  shown  in  malcing  as  public  as  possible  the 
title  to  real  estate,  we  cannot  consent  to  incorporate  the  principle  contended 

for,  unless  compelled  by  authority In  the  absence,  then,  of  any 

special  agreement  between  the  parties,  we  think  neitlier  a  court  of  law  nor 
a  court  of  chancery  could  treat  this  store  as  the  separate  property  of  one  of 
those  tenants  in  common.  And  the  remark  of  TUghman,  C.  J.,  in  Lyle  v. 
Ducomb,  5  Binn.  588,  is  entirely  applicable  to  this  case :  'The  idea  of  sep- 
arating the  building  from  the  ground  on  which  it  stands  is  altogether 
novel,  and  cannot  be  carried  into  effect  without  great  difficulty.' " 

»  Cowen,  J.,  in  Walker  v.  Sherman,  20  Wend.  636,  638.  See.  also,  Par- 
sons V.  Copeland,  38  Me.  537 ;  Plumer  v.  Plumer,  30  N.  H.  (10  Fost.)  558, 
569.  In  Plumer  v.  Plumer,  supra,  it  was  held  that  where  a  partition  of 
real  estate  is  made  under  the  decree  of  the  court,  all  the  incidents  and 
appurtenances  attached  to  tho  several  parts  of  the  land,  pass  to  the  per- 
sons to  whom  they  have  been  assigned,  unless  a  different  order  is  made. 
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from  the  operation  of  his  mortgage,  if  he  so  desires.  If  he 
does  not  do  so,  the  general  terms  of  description  in  the  instru- 
ment are  to  be  construed  by  the  same  rules  as  if  they  were 
inserted  in  an  absolute  conveyance.  In  a  case  where  a  steam- 
engine  and  boilers,  and  the  engines  and  frames  adapted  to  be 
moved  and  used  by  the  steam-engine  by  means  of  connecting 
wheels,  were  held  to  be  a  part  of  realty,  as  between  mortgagor 
and  mortgagee,  Chief  Justice  Shaw  observed :  "  A  different  rule 
may  exist  in  regard  to  the  respective  rights  of  tenant  and  land- 
lord, tenant  for  life  and  remainderman  or  reversioner,  and 
generally  when  one  has  a  temporary,  and  not  a  permanent  inter- 
est in  land.  In  those  cases,  the  rule  as  to  what  shall  con- 
stitute fixtures  is  much  relaxed  in  favor  of  those  who  make 
improvements  on  the  real  estate  of  others,  for  the  purposes  of 
trade  or  other  temporary  use  and  enjoyment.^  But  the  case  of 
mortgagor  and  mortgagee  stands  upon  a  different  footing.  The 
mortgagor,  to  most  purposes,  is  regarded  as  the  owner  of  the 
estate ;  indeed,  he  is  so  regarded  to  all  purposes,  except  so  far  as 
it  is  necessary  to  recognize  the  mortgagee,  as  legal  owner,  for 
the  purposes  of  his  security.  The  improvements  therefore  which 
the  mortgagor  remaining  in  the  possession  and  enjoyment  of  the 
mortgaged  premises  makes  upon  them,  in  contemplation  of  law 
he  makes  for  himself,  and  to  enhance  the  general  value  of  the 
estate,  and  not  for  its  temporary  enjoyment;  whereas,  a  tenant, 
making  the  same  improvements  upon  the  estate  of  another 
with  a  view  to  its  temporary  enjoyment,  must  be  presumed  to 
do  it  for  himself,  and  not  for  the  purpose  of  enhancing  the  value 
of  the  freehold.  This  rule,  of  course,  will  apply  only  to  that 
class  of  improvements  consisting  of  articles  added,  and  more 
or  less  permanently  affixed  to  the  realty,  in  regard  to  which  it 
is  doubtful  whether  they  are  thereby  made  part  of  the  realty  or 
not,  and  when  that  question  is  to  be  decided  by  the  presumed 
intent  of  the  party  making  them.  Take,  for  instance,  the  case 
of  a  dye  kettle  set  in  brick-work,  which  is  for  the  time  annexed 
to  the  freehold,  but  which  may  be  removed  without  essential 
injury  to  the  building,  and  so  as  to  leave  the  premises  in  as  good 
a  condition  as  if  it  had  not  been  set.     If  so  set  by  an  owner  of 

»  Citing,  Gaffield  v.  Hapgood,  17  Pick.  192 ;  28  Am.  Dec.  290. 
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the  fee  for  his  own  use,  it  would,  we  think,  be  regarded  as  a 
fixture,  an  addition  made  to  the  realty  by  its  owner  as  an 
improvement,  and  would  pass  to  the  heir  by  descent,  or  to  the 
devisee  by  will.  But  if  the  same  addition  had  been  made  by  a 
tenant  for  years,  for  the  purpose  of  carrying  on  his  own  business, 
we  think  he  would  have  a  right  to  remove  it,  provided  he  exercise 
that  right  whilst  he  has  the  rightful  possession  of  the  estate,  that 

is,  before  the  expiration  of  his  terra It  is  obvious  that 

this  question  cannot  arise  where  there  is  any  express  stipulation 
in  the  mortgage  deed,  declaring  either  that  such  improvements 
to  be  made,  and  which  arc  in  their  nature  equivocal,  shall  or  not 
be  deemed  fixtures  and  be  bound  as  part  of  the  realty.  The 
question  is,  what  is  the  reasonable  and  legal  construction  of  a 
deed,  granting  an  estate  or  mortgage  in  the  usual  terms,  where 
there  is  no  stipulation  on  the  subject.  Such  a  deed  must,  of 
course,  include  all  additions  which  become  de  facto  part  of  the 
realty,  and  which  are  not  in  their  nature  equivocal ;  because  a 
title  to  the  whole,  includes  every  part.  In  regard  to  articles 
doubtful  iu  their  nature,  we  have  already  stated  as  our  opinion 
that  if  added  by  the  mortgagor  it  is  to  be  considered  as  done  by 
way  of  permanent  improvement,  for  the  general  benefit  of  the 
estate,  and  not  for  its  temporary  enjoyment.*  One  of  the  objects, 
and  indeed  one  of  the  most  usual  purposes  of  mortgaging  real 
estate,  is  to  enable  the  owner  to  raise  money  to  be  expended  on 
its  improvement.  If  such  improvements  consist  in  actual 
fixtures,  not  doubtful  in  their  nature,  they  go,  of  course,  to  the 
benefit  and  security  of  the  mortgagee,  by  increasing  the  value  of 
the  pledge.  The  expectation  of  such  improvement  and  such 
increased  value  often  enters  into  consideration  of  the  parties,  in 
estimating  the  value  of  the  property  to  be  bound,  and  its  suffi- 
ciency as  security  for  the  money  advanced.  And  we  think  the 
same  rule  must  apply  to  those  articles  which  in  their  own  nature 
are  doubtful,  whether  actual  fixtures  or  not,  on  the  ground  of  the 
presumed  intention  of  the  parties.  A  presumption  arises  from 
the  relation  in  which  they  stand,  that  such  improvements  are 
intended  to  be  permanent,  and  not  temporary,  and  that  the 
freehold  and  the  improvements  intended  to  be  made  upon  it  are 

1  Citing,  Hunt  v.  Hunt,  14  Pick.  386 ;  25  Am.  Dec.  400. 
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not  to  be  severed,  but  to  constitute  one  entire  security.  The 
mortgage  is  usually  but  a  collateral  security  for  money  which 
the  mortgagor  binds  himself  to  pay,  and  is,  therefore,  a  hypothe- 
cation only,  and  not  an  alienation  of  the  mortgaged  estate.  And 
in  this  respect  the  distinction  between  the  tenant  for  years  and 
the  mortgagor  is  broad  and  obvious.  The  tenant  for  years  can 
have  no  benefit  from  his  improvements  after  the  expiration  of 
his  term,  but  by  his  right  to  remove  them,  when  they  are  capa- 
ble of  removal ;  but  the  mortgagor  has  only  to  pay  his  debt,  as 
he  is  bound  to  do,  and  as  it  is  presumed  he  intends  to  do,  and 
then  he  has  all  the  benefit  of  his  improvements  in  the  enhanced 
value  of  the  estate  to  which  they  have  been  annexed.  The  lat- 
ter, therefore,  may  be  presumed  to  have  intended  to  annex  the 
improvements  to  the  freehold,  and  make  them  permanent  fixt- 
ures; whilst  the  former  must  be  presumed,  from  his  obvious 
interest,  to  erect  the  improvements  for  his  own  temporary 
accommodation  during  his  term,  intending  to  remove  them 
before  its  expiration."^ 

>  In  Winslow  v.  Merchants'  Ins.  Co.  4  Met.  306,  310,  312 ;  38  Am.  Deo. 
368.  In  Laflin  v.  Griffiths,  35  Barb.  58,  the  owner  of  a  piece  of  real  estate 
erected  on  it  a  keg  factory,  and  placed  in  the  factory  machinery  for  the 
purpose  of  carrying  on  his  business.  He  executed  a  mortgage  upon  the 
premises,  and  as  this  was  not  paid  when  it  became  due,  the  mortgagee 
took  possession.  A  year  prior  to  this  a  creditor  had  recovered  a  judg- 
ment against  the  owner  of  the  fee,  and  the  execution  was  levied  upon  a 
part  of  the  machinery  and  implements  of  the  factory,  which  were  removed 
from  the  building  by  means  of  levers.  The  court  held  that  the  articles  of 
machinery  were  fixtures,  and  passed  to  the  mortgagee,  Gould,  J.,  deliver- 
ing the  opinion  of  the  court,  and  saying :  "  In  considering  this  case,  and 
determining  whether  the  articles  in  question  were  or  were  not  fixtures,  we 
are  to  follow  the  decision  in  Snedeker  v.  Warring,  2  Kern.  17-1,  holding 
the  same  rule  as  between  mortgagor  and  mortgagee  that  would  be  held 
as  between  grantor  and  grantee.  And  this,  whether  the  mortgagee  were,  or 
were  not,  in  possession  of  the  premises.  Nor  can  there  be  any  doubt,  if  the 
property  before  detached  were  fixtures,  that  the  person  having  the  title  to 
the  realty  could  sue  for  the  specific  recovery  of  the  things  themselves,  or 
in  trespass  for  the  damage  to  the  freehold." 

In  CuUwick  v.  Swindell,  3  Eq.  Cas.  L.  R.  248, 251.  See,  also,  CuUwick  v. 
Swindell,  3  Eq.  Cas.  L.  R.  249 ;  Robinson  v.  Preswick,  8  Edw.  Ch.  246 ;  Cole- 
man V.  Stearns  Manuf.  Co.  3S  Mich.  30 :  Main  v.  Schwarzwaelder,  4  Smith, 
E.  D.  273;  Longstaflf  v.  Meagoe,  2  Ad.  cfe  E.  107;  Quinby  v.  Manhattan  etc. 
Co.  24  N.  J.  Eq.  260 ;  Rogers  v.  Erokaw,  20  N,  J.  Eq.  503 ;  Clark  v.  Rey- 
burn,  1  Kan.  281 ;  Harris  v.  Haynes,  34  Vt.  220;  Gale  v.  Ward,  14  Mass. 
352;  7  Am.  Dec.  223  ;  McKim  v.  Mason,  3  Md.  Ch.  ISO;  Lathrop  v.  Blake, 
3  Fost.  46 ;  Sparks  v.  State  Bank,  7  Blackf.  409 ;  Rice  v.  Adams,  4  Har. 
\Del.)  332 ;  Corliss  v.  McLagiu,  29  Me.  115  ;  Preston  v.  Briggs,  16  Vt.  124. 
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§  1197.  General  rule  as  to  fixtures  passing  by  deed. — As  a 
general  rule,  all  fixtures  annexed  to  the  realty  pass  by  a  deed  of 
of  the  land.  Thus,  a  dye-house  and  dye  kettles  secured  in  brick- 
work become  a  part  of  the  realty,  and  are  transferred  by  a  deed 
of  the  land  without  express  words.^  Between  vendor  and  ven- 
dee, a  bathing-tub  and  lead  water-pipes  fastened  to  the  walls  and 
floor  of  a  building  by  nailing  are  fixtures,  and  pass  by  a  deed  of 
the  land  on  which  they  are  jjlaced.  "The  necessary  pipes  for 
conducting  water  through  the  apartments  of  a  dwelling-house  and 
into  a  bath-room  add  greatly  to  the  value,  comfort,  and  conven- 
ience of  the  building,  and  a  purchaser  who  appreciated  such 
things  would  be  sadly  disappointed  after  he  had  received  his 
deed  to  find  the  house  stripped  of  such  fixtures."^  A  pur- 
chaser is  entitled  to  a  furnace  so  placed  in  a  house,  that  its 
removal  would  necessarily  cause  the  brick-work  of  the  house 
adjoining  the  furnace  to  be  disturbed,  and  a  portion  of  the  ceiling 
to  fall.'  Potash  kettles  set  in  an  arch  of  mason-work  with  a 
chimney,  the  arches  being  set  upon  a  platform  but  not  fastened 
to  the  building,  were  held  to  pass  by  a  deed  of  the  premises.^  In 
a  case  in  North  Carolina,  stills,  put  up  for  distilling,  incased  in 
brick  and  mortar  work ;  a  large  copper  kettle,  put  up  for  cook- 
ing food  for  hogs,  which  was  also  incased  in  brick  and  mortar 
work ;  and  rough  plank,  put  into  a  gin-house  to  spread  cotton 
seed  upon,  though  not  nailed  down — were  all  held  to  be  fixtures 
that  pass  by  a  deed  conveying  the  fee.*  A  deed  of  the  premises 
will  convey  shelves,  drawers,  and  counter-tables,  put  up  by  the 
owner  to  fit  the  building  for  the  use  of  a  retail  dry  goods  and 
grocery  store,  and  without  which  the  buiding  is  not  adapted  to 
the  business.'     Where  a  hotel  is  conveyed  for  hotel  purposes, 

»  Noble  V.  Bosworth,  19  Pick.  314. 
«  Cohen  v.  Kyler,  27  Mo.  122. 

»  Main  v.  Scliwarzwaeldor,  4  Smith,  E.  D.  273 ;  Mather  v.  Frazer,  2  Kay 
A  J.  536. 

*  Miller  v.  Plumb,  6  Cowen,  665 ;  16  Am.  Dec.  456. 

*  Bryan  v,  Lawrence,  5  Jones  (N.  C.)  337.  See  Union  Bank  v.  Emerson, 
15  Mass.  159 ;  Despatch  Line  v.  Bellamy  Manuf.  Co.  12  N.  H.  205 ;  37  Am. 
Dec.  203. 

*  Tabor  v.  Robinson,  36  Barb.  483.  Brown,  J.,  delivering  the  opinion 
of  the  court,  said  :  "The  question  is  between  vendor  and  vendee,  and  is 
to  be  determined  by  the  rules  which  prevail  and  apply  between  persons 
In  that  relation.    The  shelves  and  drawers,  the  witnesses  said,  were  put 
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\v-ith  the  appurtenances,  without  reservation,  a  hotel  sign  attached 
to  a  post  placed  firmly  in  the  ground,  seven  or  eight  feet  from 
the  building,  spiked  to  a  sidewalk  in  front  of  the  hotel,  being 
placed  in  that  position  with  intent  that  it  should  remain  a  per- 
manent sign  for  the  hotel,  and  being  so  attached  as  to  be  immov- 
able without  force,  is  also  transferred  by  the  deed,^ 

in  after  the  usual  way.  There  were  stancils — which  I  take  to  have  been 
standards  or  supports — fastened  to  the  wall,  and  the  shelves  shoved  into 
them.  They  were  put  and  used  for  a  dry  goods  and  grocery  store.  Thera 
were  four  or  five  counter-tables,  one  of  them  13  feet  9  inches  long  by  2  or 
3  feet  wide,  tacked  to  the  floor  to  make  them  stay  there.  They  were  put 
up,  the  witness  said,  to  stay  there.  Another  witness  said  the  tables  were 
nailed  by  putting  a  naU  through  the  leg.  Another  said  they  were  nailed, 
and  had  a  cleat  naUed  down  by  the  side  of  the  legs,  and  they  had  been 
moved  about  the  store  a  number  of  times.  The  qualities  of  a  fixture  are 
that  it  must  be  essential  to  the  business  of  the  erection,  and  attached  to  it 
in  some  way,  or  mechanically  fitted  so  as,  in  ordinary  understanding,  to 
make  a  part  of  the  building  itself.  It  must  be  permanently  attached,  or  the 
component  part  of  some  erection,  structure,  or  machine  which  is  attached 
to  the  freehold,  and  without  which  the  erection,  structure,  or  machine 
would  be  imperfect  and  incomplete.  Physical  annexation  is  not  indispen- 
sable. Ponderous  articles  may  be  annexed  by  force  of  their  own  weight, 
and  many  others  might  be  enumerated  which  are  really  portable  and  mov- 
able, and  are  moved  about  from  time  to  time,  and  which  are  nevertheless  a 
part  of  the  freehold.  For  examijle,  rail  fences  upon  a  farm,  the  keys  and 
padlocks  upon  buildings,  parts  of  the  machinery  of  mills  of  various  kinds, 
etc.  These  are  carried  about  from  place  to  place,  but  they  are  essential 
and  indispensable  parts  of  the  machinery  or  structure,  or  of  the  farm,  and 
necessary  to  its  use  and  enjoyment.  As  between  vendor  and  purchaser, 
they  are  fixtures.  The  shelves,  drawers,  and  counter-tables,  in  the  pres- 
ent case,  were  put  up  by  the  owner  to  fit  the  building  for  the  uses  of  a 
retail  dry  goods  and  grocery  store.  Without  them  the  building  was  not 
adapted  to  the  business.  They  were  made  to  fit  the  building  which  the 
defendant  contracted  to  sell,  and  not  fit  for  any  other  building.  And  when 
he  removed  them,  the  shelves,  certainly,  and  the  drawers  and  counter- 
tables,  probably  were  little  better  than  so  much  lumber.  They  were  for 
these  reasons,  fixtures,  and  a  part  of  the  freehold  ;  and  the  defendant  did 
wrong  to  remove  them.  The  purchaser  had  every  right  to  think  he  would 
receive  them  with  his  deed." 

^  Redlon  v.  Barker,  4  Kan.  445.  SaflFord,  J.,  delivering  the  opinion  of 
the  court,  said:  "Let  us  suppose  for  a  moment  that  the  hotel  sign — the 
property  in  dispute  —  had  been  in  some  way  actually  attached  to  the  build- 
ing at  the  time  of  the  sale  by  Barker  to  Redlon,  Rowley,  and  Jones,  could 
it  be  maintained  for  a  moment  that  it  did  not  pass  to  the  gi-antees  under 
the  terms  of  the  sale  as  set  forth  ?  In  that  case  it  would  have  been  a  part 
of  the  building  itself,  requiring  force  to  remove  it,  and  appurtenant 
thereto.  Besides,  taking  into  consideration  the  purposes  for  which  the 
building  was  used,  it  was  something  very  necessary  to  a  successful  carry- 
ing on  of  the  business.    The  building  was  'Barker's  Hotel,'  and  these 
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§  1198.  Instances.  —  A  grantor  conveyed  a  house  and  land 
by  a  deed  of  warranty,  and  at  the  time  the  conveyance  was 
made  the  only  supply  of  water  to  the  premises  was  through  a 
pipe  laid  across  the  land  of  a  third  person  to  a  highway.  Here 
it  joined  a  branch  leading  from  the  main  pipe  of  an  aqueduct 
company.  The  grantor  at  the  time  of  his  conveyance  had  the 
right,  under  a  contract  with  the  aqueduct  company,  and  on  the 
payment  of  an  annual  compensation,  to  draw  water  from  the  main 
pipe  through  this  branch  for  his  own  use  and  to  dispose  of  it  to 
others.  Originally,  the  pipe  from  the  house  to  the  branch  was 
laid,  for  the  purpose  of  convoying  water  to  the  house,  by  a 
tenant  of  the  grantor,  under  an  oral  license  from  the  third  per- 
son, over  whose  land  it  passed,  and  was  bought  of  the  tenant  by 
the  grantor  at  the  expiration  of  his  tenancy.  After  the  execu- 
tion of  his  deed,  the  grantor  cut  off  this  pipe  at  the  boundary  of 
the  land  which  he  had  conveyed,  and  dug  it  up  from  there  to  its 
junction  mth  the  branch  in  the  highway,  and  carried  it  off. 
The  grantee  brought  an  action  against  the  grantor,  and  it  was 

words  were  on  the  sign  at  the  time  of  the  sale.  The  grantees  purchased  it 
for  a  hotel,  with  all  the  appurtenances  thereunto  belonging,  and  intending 
to  keep  it  as  such.  They  did  so  keep  it,  and  for  three  months  under  the 
name  of  Barker's  Hotel.  Under  such  a  state  of  facts,  and  under  the  sup- 
position above  stated,  can  it  be  doubted  that  the  sign  would  have  passed 
with  the  i)remises  to  the  grantees?  Wo  think  not.  But  the  sign,  instead 
of  being  attached  to  the  building  itself,  was  fastened  to  a  sign-post  in  front 
of  and  within  seven  or  eight  feet  of  it,  a  sidewalk  being  between  the  post 
and  the  hotel.  The  post  was  sunk  firmly  into  the  ground,  and  the  sign 
attached  to  it  so  as  to  require  force  to  remove  it.  Does  the  fact  of  its  being 
so  placed  render  it  less  a  part  of,  or  less  appurtenant  to,  the  hotel  premises 
than  it  would  have  been  if  actually  attached  to  the  building  as  above  sup- 
posed ?  It  performed  the  same  office,  and  was  just  as  necessary  to  the 
business  carried  on,  and  to  be  carried  on,  in  the  building  in  the  one  case  as 
in  the  other.  And  we  think  that  if  the  terms  of  sale  would  have  passed 
the  property  in  the  sign  to  the  grantees  in  the  first  instance,  it  would  also 
pass  it  in  the  last.  But  it  is  claimed  that  when  Barker  demanded  the  sign 
from  plaintiffs  in  error  it  was  detached  from  the  sign-jiost  and  was  without 
doubt  a  chattel,  and  no  part  of  the  real  estate.  This  may  all  be  true  ;  but 
how  can  the  rights  of  the  parties  be  thereby  affected?  It  having  passed 
to  the  purchasers  of  the  hotel  once,  they  most  certainly  had  the  right  to 
remove  it,  or  lot  it  alone  as  they  pleased.  Supposing  Redlon,  Rowley,  and 
Jones  had  seen  proper  to  remove  some  of  the  doors  or  windows,  or  other 
parts  of  the  building,  to  a  carpenter's  or  paint  shop,  for  the  purpose  of 
being  repaired  or  painted,  would  that  act  of  theirs  have  given  Barker  any 
right  to  claim  them  as  his  own  ?  None  will  assert  this  for  a  moment.  And 
yet  their  acts  in  relation  to  the  sign  were  of  the  same  character  precisely." 
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held  that  the  pipe  which  had  been  dug  up  and  carried  off  was  a 
fixture  appurtenant  to  the  house,  and  passed  to  the  grantee  by 
the  grantor's  deed,  but  that  the  deed  conveyed  no  right  of  draw- 
ing water  from  that  pipe  from  the  branch  on  the  highway.^ 


^  Philbrick  v.  Ewing,  97  Mass.  133.  In  section  453,  the  effect  of  a  trust 
deed  becoming  void  on  the  happening  of  a  contingency  was  considered. 
In  the  case  cited  in  that  section,  a  tract  of  land  with  a  building  thereon 
was  conveyed  to  trustees  for  the  purpose  of  maintaining  and  establishing 
a  school.  The  trustees  made  an  addition  to  the  building  and  caused  the 
whole  to  be  insured  for  a  certain  sum,  and  the  building  having  been 
destroyed  by  fire  the  amount  of  the  loss  was  paid  to  tlie  trustees.  The 
trust  deed  contained  a  provision  that  if  the  design  to  establish  and  main- 
tain a  school  should  prove  unsuccessful,  the  trustees  should  pass  a  reso- 
lution to  that  efifect,  and  thereupon  the  title  should  revert  to  the  grantor. 
After  the  fire,  the  trustees  passed  a  resolution  of  this  nature,  and  also  exe- 
cuted a  reconveyance  of  the  premises  to  the  grantor.  As  this  case  involves 
to  some  extent  the  question  of  fixtures,  the  court  deciding  that  the  grantor 
was  entitled  to  the  proceeds  realized  from  thj  policy  of  insurance,  we 
deem  it  not  improper,  in  this  place,  to  call  attention  to  this  case  on  this 
point.  The  case  referred  to  is  Hawes  v.  Lathrop,  33  Cal.  493,  in  which 
Mr.  Justice  Khodes,  in  delivering  the  opinion  of  the  court,  said  (p.  497) : 
"The  addition  to  the  house,  which  was  erected  by  the  trustees,  was  not 
personal  property,  but  it  became,  lilie  the  house  to  which  it  was  attached, 
a  part  of  the  realty.  The  strictness  of  the  earlier  rule  requiring  the 
structure  to  be  attached  to  the  soil,  in  order  to  become  a  fixture,  is  being 
relaxed  in  this  country,  in  consequence  of  the  manner  in  which  very 
many  buildings  that  are  intended  to  be  permanent,  are  erected.  But  the 
addition  was,  in  this  case,  attached  to  the  main  building  in  such  a  manner 
that  it  constituted  a  part  of  the  main  building.  Tlie  trustees,  therefore, 
held  the  '  addition '  by  the  same  tenure  that  they  held  the  lot  and  main 
building ;  and  had  the  property  reverted  to  the  plaintiff  before  the  fire, 
the  '  addition '  would  have  passed  to  him  with  the  lot,  without  any  special 
words  of  conveyance.  The  insurance  of  the  building  covered  the  '  addition ' 
as  well  as  the  main  building,  and  if  the  plaintiff  is  entitled  to  any  part  of 
the  fund  paid  by  the  insurer  on  account  of  the  loss,  he  is  entitled  to  the 
whole.  The  trustees  held  the  fund  in  their  fiduciary  and  not  in  their 
private  capacity.  The  persons  to  whom  they  paid  the  larger  part  of  the 
money  had  made  donations  to  the  trustees  for  the  benefit  of  the  school, 
but  without  any  conditions,  and  they  had  neither  a  legal  nor  equitable 
claim  to  the  fund.  Nor  did  any  claim  exist  in  favor  of  the  persons  to 
whom  portions  of  the  fund  were  jiaid  on  account  of  a  loss  of  furniture  sus- 
tained by  one,  or  a  personal  injury  sustained  by  the  other.  Upon  the 
passage  of  the  resolution  referred  to,  the  title  to  the  real  estate  reverted  to 
the  plaintiff,  and  the  trustees  had  no  further  duties  to  perform  in  main- 
taining the  school,  and,  clearly,  it  would  be  unnecessary,  and  not  within 
the  scope  of  their  duties,  to  expend  any  further  sum  of  money  for  that 
purpose.  The  duties  of  the  defendants  as  trustees  having  terminated 
upon  the  adoption  of  the  resolution,  it  became  their  duty  to  pay  over  to 
the  person  entitled  to  it  the  insurance  money  in  their  hands.    It  is  not 
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Gas-fittings  as  distinguished  from  gas-fixtures  pass  by  a  deed 
of  the  premises.^  So  does  shafting  when  the  means  by  wliich  it 
is  suspended  arc  fixed  and  permanent.^  So  do  water-wheels 
and  gearing.'  A  deed  of  the  realty  will  convey  hydraulic  presses 
and  steam  and  water  pipes,  if  they  are  fastened  to  the  freehold.'* 
A  threshing  machine  attached   by  bolts  and  screws  to  posts 


and  could  not  be  claimed  that  the  defendants  are  entitled  to  it;  it  could 
not  bo  claimed  on  behalf  of  the  school,  for  that  no  longer  existed ;  and  we 
are  unable  to  see  how  any  one  except  the  plaintiff  cati  make  out  a  plausi- 
ble claim  to  it.  Had  the  building  with  the  addition  remained  upon  the 
lot  at  the  time  of  the  adoption  of  the  resolution,  it  would  have  vested  in 
the  plaintiff;  and  had  the  trustees  expended  the  insurance  money  in 
rebuilding,  before  the  adoption  of  the  resolution,  tlie  new  building  would 
have  reverted  to  the  plaintiff  witli  the  lot,  and  it  would  seem  just  and 
equitable  that  the  plaintiff  should  be  entitled  to  the  insurance  money 
remaining  in  the  hands  of  the  trustees  when  the  design  for  the  school 
failed.  It  repi'esented,  in  their  hands,  the  insured  building.  Had  the 
deed  made  it  the  duty  of  the  trustees  to  keep  the  building  insured,  and  in 
case  of  a  loss,  to  appropriate  the  insurance  money  to  the  erection  of  another 
building,  there  would  be  no  difficulty  in  liolding  that,  as  between  the 
parties  to  the  deed,  the  money  would  in  equity  be  treated  as  land.  The 
trustees  did  not  exceed  their  duty  in  effecting  tlie  insurance,  and  it  would 
have  been  their  duty,  had  not  the  project  for  the  maintenance  of  tlie  school 
failed  to  have  rebuilt ;  but  they,  not  having  rebuilt,  and  having  deter- 
mined that  it  was  imiiracticable  to  maintain  the  school,  the  money  stands 
in  the  stead  of  the  building,  and  in  equity,  vested  in  the  plaintiff,  upon 
the  termination  of  the  trust,  in  the  same  manner  as  would  the  building 
had  they  expended  the  money  in  the  erection  of  a  building." 

1  Ex  parte  Acton,  4  L.  T.  N.  S.  2G1 ;  Ackroyd  v.  Mitchell,  3  L.  T.  N.  S. 
236 ;  Ex  parte  Wilson,  2  Mont.  &  A.  CI. 

2  Harkness  v.  Sears,  26  Ala.  493 ;  62  Am.  Dec.  742 ;  Corliss  v,  McLagin, 
29  Me.  115 ;  Harris  v.  Playnes,  34  Vt.  220  ;  Longbottom  v.  Berry,  Law  R.  5 
Q.  B.  123  ;  S.  C.  39  Law  J,  (N.  S.)  Q.  B.  37 ;  Hill  v.  Wentworth,  28  Vt.  428 ; 
Bowen  v.  Wood,  35  Ind.  268 ;  Ex  parte  Montgomery,  4  Ir.  Ch.  520  ;  Quinby 
V.  Manhattan  etc.  Co.  24  N.  J.  Eq.  260 ;  Mather  v.  Eraser,  2  Kay  &  J.  536 ; 
S.  C.  2  Jur.  N.  S.  900 ;  Allison  v.  McCune,  15  Ohio,  726 ;  45  Am.  Dec.  605. 
In  Wade  v.  Johnston,  25  Ga.  331,  the  court  say  that  when  an  article  can 
be  removed  without  material  injury  to  the  freehold  or  the  article  itself, 
it  is  a  chattel  and  not  a  freehold.  And  see  Farrar  v.  Chauffetete,  5  Denio, 
527. 

8  Davenport  v.  Shants,  43  Vt.  546;  Corliss  v.  McLagin,  29  Me.  115; 
McCluney  v.  Lemon,  Hayes,  154  ;  Bowen  v.  Wood,  35  Ind.  268. 

*  Crane  v.  Brigham,  11  N.  J.  Eq.  29;  Despatch  Line  v.  Bellamy  Manuf. 
Co.  12  N.  H.  205 ;  37  Am.  Dec.  203.  See  Longbottom  v.  Berry,  Law  R.  5 
Q.  B.  123 ;  S.  C.  39  Law  J.  (N.  S.)  Q.  B.  37,  44 ;  Baker  f.  Davis,  19  N.  H.  325 ; 
Bond  V.  Coke,  71  N.  C.  97.  A  deed  of  the  land  will  convey  steam-engines : 
Oary  v.  Burquieres,  12  La.  An.  227.  But  see  Randolph  v.  Gwynne,  7  N.  J. 
Eq.  88. 
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placed  in  the  ground  will  pass  as  a  fixture.*  A  building  becomes 
a  part  of  the  realty  if  erected  upon  the  lands  of  another,  with  no 
agreement  that  the  same  is  to  be  held  and  regarded  as  personal 
property,  and  it  will  pass  with  a  conveyance  of  the  land.^ 

§  1199.  Notice  of  fixtures. — Where  the  grantee  has  notice  of 
the  right  of  another  to  remove  annexations  to  the  land,  they  do 
not  pass  by  a  deed.^  If  a  purchaser  at  an  execution  sale  has 
notice  that  another  person  has  the  right  to  remove  a  house  erected 
on  the  land,  he  is  not  entitled  to  damages  for  the  removal.^  Some 
countenance  has  been  given  to  the  proposition  that  a  purchaser 
would  be  bound  by  an  agreement  for  the  removal  of  fixtures, 
even  if  he  had  no  notice  of  it.^     But  on  this  point  Mr.  Chief 

»  Wiltshear  v.  Cottrell,  1  El.  &  B.  674 ;  S.  C.  22  Law  J,  177.  Iron  pipes 
used  for  heating  purposes  will  pass  as  fixtures  :  Quinby  v.  Manhattan  etc. 
Co.  24  N.  J.  Eq.  260 ;  Ex  parte  Wilson,  2  Mont.  &  A.  61.  A  windlass  which 
was  firmly  fastened  in  a  slaughter-house  passes  by  a  conveyance  :  Capen 
V.  Peckham,  35  Conn.  88.  The  machinery  of  a  sash  factory  will  pass  as  a 
fixture :  Green  v.  Phillips,  26  Gratt.  752.  So  will  locks  and  doors :  Pet- 
tengill  V.  Evans,  5  N.  H.  54.  An  awning  with  its  frames  and  a  marble 
meat  slab  attached  to  a  counter  will  pass  by  a  conveyance :  Re  Hitchings, 
4  Nat.  Bank.  Reg.  (2d  ed.)  334.  The  machinery  of  a  paper  miU  will  pass 
also :  Bowen  v.  Wood,  35  Ind.  268.  So  will  the  malt  mill  and  other 
machinery  of  an  innkeeper  employed  in  his  business :  Walmsley  v. 
Milne,  7  Com.  B.  N.  S.  115.  Saw-mill  machinery  will  also  pass :  Daven- 
port V.  Shants,  43  Vt.  546.  A  cotton-gin  which  is  fastened  to  a  house  by 
nails  and  braces  will  pass :  Degraffenreid  v.  Scruggs,  4  Humph.  451  ;  40 
Am.  Dec.  658.  A  bell  placed  in  a  tower  of  a  factory  will  pass :  Alvord 
Carriage  Manuf.  Co.  v.  Gleason,  36  Conn.  86.  But  a  bell  placed  upon  two 
posts  for  temporary  use,  and  not  fastened  to  them,  will  not  pass  as  a  fixt- 
ure :  Cole  V.  Roach,  37  Tex.  413.    See,  also,  Weston  v.  Weston,  102  Mass.  514. 

2  Ritchmyer  v.  Morss,  3  Keyes,  349 ;  S.  C.  4  Abb.  N.  Y.  App.  55.  See, 
also,  Pea  v.  Pea,  35  Ind.  387 ;  Cole  v.  Stewart,  11  Cush.  181 ;  Butler  v.  Page, 
7  Met.  40 ;  39  Am.  Dec.  757.  As  to  grist  mills,  see  Potter  v.  Cromwell,  40 
N.  Y.  287 ;  Gardner  v.  Finley,  19  Barb.  387 ;  Place  v.  Fagg,  4  Man.  &  R.  277  ; 
S.  C.  7  Law  J.  K.  B.  195.  As  to  cider  mills  and  press,  see  Wadleigh  v. 
Janvrin,  41  N.  H.  503 ;  77  Am.  Dec.  780. 

»  Davis  V.  Buffum,  51  Me.  160 ;  Coleman  v.  Lewis,  27  Pa.  St.  291 ;  Wilgus 
V.  Gettings,  21  Iowa,  177  ;  Haven  v.  Emery,  33  N.  H.  66  ;  Sowden  v.  Craig, 
26  Iowa,  156 ;  Pierce  v.  Emery,  32  N.  H.  484 ;  Morris  v.  French,  106  Mass. 
326 ;  Mitchell  v.  Freedley,  10  Pa.  St.  198  ;  Hensley  v.  Brodie,  16  Ark.  511  ; 
Hunt  V.  Bay  State  Iron  Co.  97  Mass.  279  ;  Walker  v.  Schindel,  58  Md.  360. 

*  Coleman  v.  Lewis,  27  Pa.  St,  291. 

5  See  Mott  v.  Palmer,  1  Comst.  564 ;  Ford  v.  Cobb,  20  N.  Y.  344  ;  Russell 
V.  Richards,  10  Me.  429 ;  S.  C.  11  Mo.  371 ;  25  Am.  Dec.  254 ;  Goddard  v. 
Gould,  14  Barb.  662 ;  Tapley  v.  Smith,  18  Me.  12 ;  Hilborne  v.  Brown,  12 
Me.  162;  Hensley  v.  Broder,  16  Ark.  511 ;  Sheldon  v.  Edwards,  35  N.  H. 
279 ;  Crippen  v.  Morrison,  13  Mich.  34. 
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Justice  Perley  of  New  Hampsbire,  in  delivering  the  opinion  of 
the  court,  said :  "  We  are  not  yet  prepared  to  acquiesce  in  such  a 
doctrine.  Primarily,  and  in  the  absence  of  notice  to  the  con- 
trary, tlie  purchaser  would  seem  to  have  a  right  to  suppose  that 
he  was  buying  Avith  all  the  incidents  and  appurtenances  which 
the  law,  as  a  general  rule,  annexed  to  his  purchase;  and  we 
should  hesitate  before  we  held  that  he  could  be  affected  by  a 
private  agreement  not  brought  to  his  knowledge,  which  changed 
the  natural  and  legal  character  of  the  property.  But  if  the  pur- 
chaser buy  with  notice  of  the  agreement,  and  of  the  party's  rights 
under  it,  he  will  be  bound  by  it."^  And  in  the  same  strain  is 
the  language  of  Mr.  Justice  Foster  of  Massachusetts :  "  Upon 
the  question  whether  the  character  of  property  can  be  changed 
by  agreement  from  realty  to  personalty  as  against  a  bona  fide 
purchaser  without  notice,  there  is  not  entire  harmony  of  the 
authorities ;  but  we  regard  the  better  opinion  as  being  that  such 
a  purchaser  must  have  notice  of  the  agreement  before  he  acquires 
title,  or  he  will  be  entitled  to  claim  and  hold  everything  which 
appears  to  be,  and  by  its  ordinary  nature  is  a  part  of  the  realty. 
To  hold  otherwise  would  contravene  the  policy  of  the  laws  requir- 
ing conveyances  of  interests  in  real  estate  to  be  recorded,  seriously 
endanger  the  rights  of  purchasers,  afford  opportunities  for  frauds, 
and  introduce  uncertainty  and  confusion  into  land  titles.'"^     But 


1  In  Haven  v.  Emery,  33  N.  H.  66,  69. 

*  In  delivering  the  opinion  of  the  court  in  Hunt  v.  Bay  State  Iron  Co.  97 
Mass.  279, 283.  See,  also,  Powers  v.  Dennison,  30  Vt.  752 ;  Thropp's  Appeal, 
70  Pa.  St.  395  ;  Fortman  v.  Goepper,  14  Ohio  St.  565 ;  Brennan  v.  Whitaker, 
15  Ohio  St.  446;  Fryatt  v.  Sullivan  Co.  5  Hill,  116 ;  Davenport  v.  Shants,  43 
Vt.  546;  Prince  v.  Case,  10  Conn.  375;  27  Am.  Dec.  675;  BringholflF  v. 
Munzenmaier,  20  Iowa,  513  ;  Trull  v.  Fuller,  28  Me.  545  ;  Landon  v.  Piatt, 

34  Conn.  517;  Bratton  v.   Clawson,  2  Strob.  478;  Dostal  v.  McCadden, 

35  Iowa,  318 ;  Pierce  v.  George,  108  Mass.  78 ;  Dame  v.  Dame,  38  N.  H. 
429;  75  Am.  Dec.  195;  Oliver  v.  Vernon,  6  Mod.  179;  Crippen  v.  Morri- 
son, 13  Mich.  23;  Yater  v.  Mullen,  23  Ind.  562;  24  Ind.  277;  King  v. 
Wilcomb,  7  Barb.  263.  See,  also,  generally,  on  the  question  of  notice  of 
fixtures,  McCracken  v.  Hill,  7  Ind.  30 ;  Wilshear  v.  CottreU,  1  El.  &  B.  672; 
Raymond  v.  White,  7  Cowen,  319 ;  Ex  parte  Scarth,  1  Mont.  D.  &  D.  240; 
Tifft  V.  Horton,  53  N.  Y.  377 ;  Frankland  v.  Moulton,  5  Wis.  1 ;  Voorhees  v. 
McGinnis,  48  N.  Y.  278 ;  Gooding  v.  Riley,  50  N.  Y.  400 ;  Eastman  v.  Foster, 
8  Met.  19 ;  Farmers'  Loan  &  Trust  Co.  v.  St.  Jo.  Ry.  Co.  3  Dill.  412 ;  Potts 
V.  New  Jersey  Arms  Co.  17  N.  J.  Eq.  395 ;  Ex  parte  Daglish,  Law  R.  8  Ch. 
1072;  Hawtry  v.  Butlin,  Law  R.  8  Q.  B.  290  ;  Meux  v.  Allen,  23  Week.  R, 


511  FIXTURES   PASSING   BY   DEED.  §§   1200-1201 

where  a  tenant  is  in  possession,  his  possession  is  notice  of  his 
rights.^ 

§  1200.  Conveyance  of  structure  passing  title  to  land. — Courts 
have  frequently  decided  that  a  conveyance  of  a  building  or  barn 
used  as  a  term  of  description,  will  convey  also  the  land  upon  which 
the  building  or  structure  may  be  erected.^  Referring  to  the  cases 
in  which  this  principle  has  been  announced,  and  the  reason  upon 
which  it  is  founded,  Bigelow,  J.,  observes:  "These  authorities 
rest  upon  the  sound  and  reasonable  rule  that  whenever  land  is 
occupied  and  improved  by  buildings  or  other  structures,  designed 
for  a  particular  purpose,  which  comprehends  its  practical  use 
and  enjoyment,  it  is  aptly  designated  and  conveyed  by  a  term 
which  describes  the  purpose  to  which  it  is  thus  appropriated."^ 

§  1201.  Land  necessary  to  use  of  structure. — But  only  so 
much  of  the  land  as  is  necessary  to  the  use  of  the  structure  will 
pass  by  implication  by  a  conveyance  of  the  structure  itself,  and 
this  rule  applies  also  to  an  exception  contained  in  a  deed.  Thus,  a 
person  granted  by  deed  to  another  a  tract  of  land  bounded  on  all 
sides  by  land  of  other  persons  named  in  the  deed,  but  excepted 
from  the  operation  of  the  deed  "  the  mills  and  water  privileges," 
then  owned  by  the  grantor.  At  the  time  of  the  execution  of 
the  deed  there  was  about  an  acre  of  ground,  lying  common  and 
unfenced  as  a  mill-yard ;  this  acre  tract  was  used  for  the  storage 
of  timber,  and  for  passing  and  repassing  to  and  from  the  mills, 
and  a  portion  of  it  was  afterwards  used  by  the  owners  of  the 
mills  for  a  garden ;  the  owners  also  used  it  as  a  site  for  buildings 
not  connected  with  the  mills.     It  was  decided  that  the  land 


526 ;  Branton  v.  Griffiths,  Law  R.  1  Com.  P.  349 ;  Mather  v.  Fraser,  2  Kay 
&  J.  536;  Begbie  v.  Fen  wick.  Law  R.  8  Ch.  1075,  n.;  S.  C.  24  L.  T.  N.  S. 
58;  Boyd  v.  Shorrock,  Law  R.  5  Eq.  72 ;  S.  C.  37  L.  J,  Ch,  144, 

'  Wing  V.  Gay,  36  Vt.  261,  268 ;  Dubois  v.  Kelly,  10  Barb.  508.  See  in 
this  connection,  however,  Powers  v,  Dennison,  30  Vt.  752 ;  Prince  v.  Case, 
10  Conn.  375  ;  27  Am.  Dec.  675.    And  see  Slack  v.  Gay,  22  La.  An.  387. 

'  Forbush  v.  Lombard,  13  Met.  109 ;  Langworthy  v.  Coleman,  18  Nev. 
440 ;  Whitney  v.  Olney,  3  Mason,  280 ;  Blake  v.  Clark,  6  Greenl,  436 ;  4 
Cruise  Dig.  (Greenl.  ed.)  tit.  32,  p.  21,  §  40,  n. 

'  In  Jolinson  v.  Rayner,  6  Gray,  107,  110.  In  Wooley  v.  Groton,  2  Cush. 
305,  it  is  held  that  by  the  grant  or  exception  in  a  deed  of  a  "  town  pound," 
the  land  on  which  it  stands  is  conveyed  or  excepted  as  a  parcel,  and  not  as 
an  appurtenance. 
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which  had  been  used  for  a  garden  and  for  such  buildings  was 
not  included  in  the  exception  of  the  grantor's  deed.^  A  deed 
which  describes  the  northerly  boundary  of  the  premises  con- 
veyed as  "  four  feet  north  from  the  northerly  side  of  the  build- 
ing, now  standing  on  said  premises,"  includes  the  land  on  the 
northerly  side  of  the  building  to  the  distance  of  four  feet  from 
the  eaves,  as  the  latter  are  the  extreme  part  of  the  building.^ 

•  Forbush  v.  Lombard,  13  Met.  109.  Wilde,  J.,  delivering  the  opinion 
of  the  court,  said  (p.  114)  :  "  We  think  the  rule  of  construction  is  well 
established,  that  by  the  grant  of  a  mill,  the  land  under  the  mill  and 
adjacent  thereto,  so  far  as  necessary  to  its  use,  and  commonly  used  with  it, 
will  pass  by  implication :  Blake  v.  Clark,  6  Greenl.  436.  And  the  same  rule 
of  construction  applies  to  an  exception  in  a  grant.  But  to  justify  such  an 
implication,  it  should  be  made  to  appear  that  the  land  adjacent  was  neces- 
sary for  the  use  of  the  mill ;  and  this  was  not  proved  at  the  trial.  On  the 
contrary,  it  was  proved  and  admitted  tliat  the  land  claimed  by  the  defend- 
ant as  a  mill-yard  has  been  used  for  purposes  disconnected  %\ith  the  mills. 
A  dwelling-house  and  barn  have  been  erected  tliercon,  and  part  thereof 
has  been  used  as  a  barn-yard,  and  for  raising  garden  vegetables.  And 
this  action  is  brought  for  erecting  three  other  small  buildings  within  the 
limits  of  the  mill-yard,  so  called,  and  continuing  the  same  from  the  year 
1839  to  the  day  of  the  date  of  the  writ.  These  facts  are  conclusive  against 
the  defendant's  claim  that  the  parts  of  the  land  thus  used  and  occupied 
were  necessary  for  the  use  of  the  mills.  They  cannot,  therefore,  pass  as 
incident  to  a  grant  of  the  mills,  or  as  parcel  thereof.  The  land  claimed 
was  not  fenced,  nor  was  the  mill-yard  designated  by  any  known  bounds. 
Nothing  more,  therefore,  can  be  included  within  the  exception  in  the 
deed  from  Whitman  to  Hilton  than  was  necessary  for  the  use  of  the  mills." 

*  Millett  V.  Fowle,  8  Cush.  150.  The  same  ruling  was  made  under  a 
lease  where  it  was  held  that  a  lease  of  a  "building"  conveyed  the  land 
under  the  eaves,  if  the  lessor  owned  the  land  :  Sherman  v.  Williams,  113 
Mass.  481.  In  the  latter  case,  Endicott,  J.,  who  delivered  the  opinion  of 
the  court,  said :  "The  first  question  to  be  determined  on  this  rei^ortis: 
Did  the  lease  include  the  striji  of  land  ten  inches  wide  under  the  eaves  in 
the  rear  of  tlie  brick  building?  Did  it  pass  under  the  description,  'a 
certain  brick  building  situated  in  said  Boston,  on  Milk  Street,  so  called, 
and  numbered  5,  7,  and  9,  on  said  street?'  The  strip  ten  inches  wide 
was  substantially  covered  by  the  eaves  of  the  building,  and  was  owned  by 
the  defendants.  The  well-settled  rule  that  the  grant  of  a  house  carries 
Avith  it  the  title  to  all  the  land  under  the  house  which  the  grantor  owns, 
extends  to  all  the  land  covered  or  occupied  by  the  house  itself.  As  the 
eaves  are  a  part  of  the  building,  the  land  under  them  is  included  in  the 
description,  when  owned  by  the  grantor.  Where  land  is  conveyed, 
bounded  on  a  house  as  a  monument,  the  land  to  the  edge  of  the  eaves  only 
passes,  that  being  the  extreme  part  of  the  building ;  so  where  the  house 
itself  is  granted  or  demised,  the  extreme  parts  of  the  house  are  the  bounds 
and  limits  of  the  conveyance,  and  such  title  as  the  grantor  has  to  the  land 
thus  occupied  by  the  whole  house  passes  by  the  grant  or  demise."  See, 
also,  Carbrey  v.  Willis,  7  Allen,  364;  Gear  v.  Bamum,  37  Conn.  229. 
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§  1202.  Agreement  for  removal. — The  parties  may  control 
by  an  agreement,  as  between  themselves  and  those  who  have 
knowledge  of  it,  the  legal  effect  of  attaching  an  improvement 
of  a  permanent  character  to  the  land.^  But  a  parol  agreement 
of  this  character  will  not  bind  a  subsequent  vendee  who  has  no 
notice  of  it.  Hence,  where  a  fence  is  built  by  a  person  upon 
another's  land,  under  a  parol  agreement  that  the  builder  might 
remove  it  at  pleasure,  it  becomes  a  fixture  which  will  pass  with 
a  conveyance  of  the  land  to  a  bona  fide  purchaser  who  has  no 
notice  of  the  adverse  title  to  the  fence.^  And  the  same  principle, 
of  course,  applies  to  buildings  and  all  other  structures.^  "The 
policy  of  our  law,"  said  Mr.  Chief  Justice  Williams,  of  Con- 
necticut, "  is  that  titles  to  real  estate  shall  appear  upon  record, 
so  that  all  may  in  this  way  be  informed  where  the  legal  estate 
is.     But  were  this  new  mode  of  conveyance  to  prevail,  encum- 

^  See  Smith  v.  Waggoner,  50  Wis.  155. 

*  Rowland  v.  Anderson,  33  Kan.  264 ;  52  Am.  Rep.  529.  See  Sampson  v. 
Graham,  96  Pa.  St.  405.  In  Rowland  v.  Anderson,  33  Kan.  264,  267,  John- 
ston, J.,  in  delivering  the  opinion  of  the  court,  said  :  "There  is  consider- 
able disagreement  in  the  decisions  of  the  courts  with  respect  to  how  far 
the  doctrine  of  modifying  the  general  law  of  fixtures,  by  agreement,  may 
be  carried.  Some  of  the  cases  would  seem  to  go  to  the  extent  of  holding 
that  parties  may,  by  agreement,  change  the  nature  of  property,  and  make 
that  which  would  otherwise  be  a  part  of  the  realty,  personal  property,  and 
that  a  purchaser  of  the  realty  would  be  bound  by  such  agi'eement,  even 
though  he  had  no  notice  of  the  same.  Others  of  them  are  to  the  effect  that 
the  distinctions  between  realty  and  personalty  cannot  be  changed  by  the 
mere  agreement  of  the  parties,  and  that  a  jDurchaser  of  real  estate,  in  the 
absence  of  notice  to  the  contrary,  has  a  right  to  suppose  that  he  takes  with 
it  every  appurtenance  which,  under  the  general  rules  of  law,  passes  Avith 
the  grant  of  land,  and  that  he  cannot  be  affected  by  any  secret  claim  or  pri- 
vate agreement  of  which  he  has  had  no  notice.  It  may  be  conceded  that  a 
party  who,  under  a  parol  permission  or  license,  places  upon  the  land  of 
another  a  permanent  improvement,  with  the  right,  when  he  desires,  to 
enter  and  take  it  therefrom,  may  exercise  that  right  at  any  time  before  the 
permission  or  license  is  revoked  by  the  land-owner,  and  probably  he  has 
the  right  to  enter  to  remove  the  fixture  within  a  reasonable  time  after  the 
revocation  ;  and  it  would  seem  that  any  subsequent  vendee  who  purchased 
the  land  with  notice  of  such  parol  agreement  or  license,  and  of  the  interest 
of  the  parties  in  the  fixture,  would  be  bound  by  such  agreement.  But  we 
think  this  doctrine  cannot  be  carried  to  the  extent  of  binding  or  affecting 
injuriously  third  parties  to  whom  the  land  has  been  conveyed  without 
reservation,  and  to  whose  notice  the  parol  license  had  not  been  brought." 
See,  also,  Walker  v.  Schindel,  58  Md.  360. 

'  Powers  V.  Dennison,  30  Vt.  752 ;  Prince  v.  Case,  10  Conn.  375 ;  27  Am- 
Dec.  675. 

n.  Deeds.— 33. 
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brances  might  frequently  be  found  to  exist,  against  which 
no  vigilance  could  guard,  no  diligence  protect.  Our  records 
would  be  fallacious  guides,  and  when  wo  had  gained  all  the 
information  they  could  give,  we  should  remain  in  doubt  as  to 
the  title.  It  is  much  better  to  leave  those  who  had  ventured  to 
rely  upon  the  word  or  honor  of  another  to  resort  to  that  word 
or  honor  for  their  redress,  than  to  suffer  a  person  who  had 
resorted  to  the  official  register  to  be  defeated  by  secret  claims  of 
this  kind.  The  law  cannot  prefer  the  claims  of  those  who  take 
no  care  of  themselves  to  those  who  have  faithfully  used  all  legal 
diligence.  If  a  loss  is  to  be  sustained,  it  is  more  reasonable  that 
he  who  has  neglected  the  means  the  law  put  into  his  power  should 
suffer,  rather  than  he  who  has  used  those  means."  ^  Where  a 
building  has  been  erected  upon  the  land  of  another,  so  as  to 
become  a  fixture,  with  the  understanding  that  the  builder  is  to 
remove  it  upon  receiving  notice  from  the  owner  of  the  land,  a 
subsequent  mortgagee  having  no  notice  of  such  understanding 
is  entitled,  after  a  decree  of  foreclosure  and  entry,  to  possession 
of  the  premises,  the  building  as  well  as  to  the  land.  An  action 
of  trespass  may  be  maintained  by  him  against  the  person  erect- 
ing the  building  if  he  then  remove  it.^ 

§  1203.  Chattels  not  annexed  to  the  realty. — The  general 
rule  is  that  chattels  which  are  not  annexed  to  the  freehold  do  not 
pass  by  a  conveyance.  An  exception  to  this  general  rule  is 
admitted  in  the  case  of  articles  which  are  constructively  annexed, 
as  doors,  keys,  locks,  and  windows  of  a  house.  "If  there  be 
anything  well  settled  in  the  doctrine  of  fixtures,  it  is  this :  that 
to  constitute  a  fixture,  it  is  an  essential  requisite  that  the  article 
be  actually  affixed  or  annexed  to  the  realty.  The  term  itself 
imports  this."^  Hence,  boards,  rails,  and  bricks  cut  and  made 
from  the  soil  of  land  belonging  to  the  United  States,  do  not  pass 
to  one  who  subsequently  purchases  the  land  from  the  govern- 
ment, although  at  the  time  of  the  purchase  the  several  chattels 

1  In  Prince  v.  Case,  10  Conn.  375 ;  27  Am.  Dec.  675. 

'  Powers  V.  Dennison,  30  Vt.  752.  The  possession  of  the  party  erecting 
the  building  is  said  not  to  be  notice  :  Prince  v.  Case,  10  Conn.  375. 

3  Teaff  V.  Hewitt,  1  Ohio  St.  511 ;  59  Am.  Dec.  G34.  It  may  in  certain 
cases  be  left  to  the  jury  to  determine  whether  certain  articles  actually  form 
a  part  of  the  realty :  Leonard  v.  Stickney,  131  Mass.  541. 
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are  still  upon  the  land.^  And  so  cord-wood  and  other  timber  cut 
into  merchantable  form,  remaining  on  public  land  at  the  time  the 
patent  therefor  is  issued,  form  personal  property,  and  the  patentee 
is  not  entitled  to  it.^  "  A  certificate  of  purchase  or  patent  vests  in 
the  patentee  a  title  to  the  land,  and  generally  all  that  is  growing 
on,  or  is  in  the  contemplation  of  law  attached  to  the  land,  as  houses, 
fences,  growing  timber,  grain,  etc.;  and  it  is  said  that  fallen  timber 
passes  with  the  land.  But  that  which  has  been  severed  from  the 
land,  and  by  the  art  and  labor  of  man  converted  into  personal 
property,  such  as  implements  of  husbandry,  barrels,  furniture,  or 
even  rails  when  not  put  into  a  fence  or  evidently  intended  to  be 
so  used  upon  the  land  (which  could  not  be  inferred  if  made  by  a 
stranger),  do  not  pass  with  it,  any  more  than  the  grain,  grass,  or 
fruit,  which  has  grown  upon  and  been  gathered  from  it." ' 

§  1204.  Same  subject  continued — Illustrations. — A  deed  will 
not  convey  as  fixtures  or  appurtenances  to  the  land,  hewed  timber 
and  fence  posts  unattached  to  the  soil,  and  oral  evidence  is  inad- 
missible to  show  that  it  was  the  intention  of  the  parties  that  the 


1  Carpenter  v.  Lewis,  6  Ala.  682. 

*  Peck  V.  Brown,  5  Nev.  81.  Whitman,  J.,  delivering  the  opinion  of  the 
court,  said  :  "  Unless  the  right  to  the  timber  cut  passed  to  the  respondent  by 
his  patent,  he  had  none  ;  and  it  could  only  pass  as  a  fixture  on  or  appur- 
tenance to  the  realty ;  but  timber  felled  by  act  of  man,  or  wood  cut,  is  per- 
sonal property.  Some  of  the  decided  cases  go  a  great  length  in  passing 
with  the  freehold  what  abstractly  would  be  held  personalty  ;  perhaps  none 
has  further  extended  the  rule  or  its  application  than  Farrar  v.  Stackpole, 
6  Me.  155  ;  19  Am.  Dec.  201 ;  and  Kittridge  v.  Woods,  3  N.  H.  503 ;  14  Am. 
Dec.  893.  In  the  first  of  these  cases,  it  was  held  that  a  mill  chain,  dogs  and 
bars  in  their  appropriate  places  when  the  deed  was  made,  the  criain 
attached  by  a  hook  to  a  piece  of  draft  chain,  which  was  fastened  to  the 
shaft  by  a  spike,  passed  under  a  deed  conveying  a  saw-mill  with  the  privi- 
leges and  appurtenances.  This  decision  was  based  upon  the  principle 
'that  certain  things,  personal  in  their  nature,  when  fitted  and  prepared  to 
be  used  with  real  estate,  change  their  character  and  appertain  to  the  realty, 
as  an  incident  or  accessory  to  its  principal.'  In  the  second  case  cited  under 
the  same  rule,  it  was  held  that  certain  heaps  of  manure  passed  by  deed 
for  the  land  as  appurtenant,  being  intended  to  be  used  upon  it,  and  for  its 
benefit.  In  the  present  case,  the  timber  and  wood  were  cat  expressly  to 
be  taken  from  the  premises,  and  the  rule  of  decision  quoted  has  no 
application." 

8  Chief  Justice  Wilson  delivering  the  opinion  of  the  court  in  Wincher  v. 
Shrewsbury,  2  Scam.  283,  284 ;  35  Am.  Dec.  208.  See,  also,  Woodrufif  v. 
Koberts,  4  La.  An.  127 ;  Robertson  v.  PhiUips,  3  Greene,  G.  220. 
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deed  should  embrace  or  pass  the  title  to  these  articles.*  Wood 
and  timber  cut  down  before  a  sale  of  the  land  becomes  personal 
property,  and  hence,  being  severed  from  the  inheritance  does  not 
pass  to  the  purchaser.^  A  rough  split  stone  brought  from  a  dis- 
tance and  placed  in  a  door-yard  for  the  purpose  of  being  used  at 
some  future  time  as  a  door-step,  but  not  placed  in  position  or 
used  as  such,  is  a  chattel  and  not  a  fixture.' 

'  Cook  V.  Whiting,  16  111.  480.  Scales,  C.  J.,  speaking  for  the  court,  said : 
"  Viewing  a  vendee  as  one  strictly  protected  in  regard  to  things  actually- 
annexed  or  attached  to,  and  in  regard  to  things  not  fully  severed  from  tlie 
freehold,  we  should  give  him  all  that  in  law  belongs  to  the  land,  under  the 
terms  and  description  in  his  deed.  But  after  doing  this  in  its  most  extended 
sense,  we  are  not  able  to  include  these  hewed  timbers,  posts,  and  round  logs, 
lying  loosely  about  upon  the  land,  although  originally  provided  and 
intended  for  a  granary  on  the  land,  as  fixtures  becoming  part  of  it.  In 
Wincher  v.  Shrewsbury,  2  Scam.  283,  this  court  held  that  rails  made  upon 
Congress  land  and  piled  would  not  pass  to  the  purchaser  by  the  usual 
description  of  land,  although  the  act  of  severance  might  have  been  a  tres- 
pass. I  know  that  this  subject  is  full  of  difficulty  ;  and  a  question  respect- 
ing sucli  timber  as  may  have  been  severed  from  the  land  by  storms,  decay, 
and  accidents,  wiU  deserve  serious  consideration  when  presented.  But 
here  the  separation  by  the  act  of  the  owner  was  complete,  and  he  had 
unquestionably  converted  it  into  personaltj'^,  though  with  the  intention  of 
re-annexing  it  to  the  freehold  at  a  future  time.  But  before  this  was  done, 
he  sold  his  land  and  conveyed  it,  not  only  by  the  usual  terms,  but  by  a 
general  description  which  included  in  its  boundaries  more  than  he  intended 
to  convey,  and  from  Avhich  ho  reserved  or  excluded  a  part  by  specified 
boundaries.  We  cannot  from  this  particularity  found  in  the  deed,  suppose 
any  more  intended  than  is  provided  for  in  it,  and  fixtures  will  not  include 
these  articles  as  part  of  the  description  of  land,  tenements,  or  heredita- 
ments appertaining  thereto.  But  it  is  now  insisted  upon  and  claimed  to 
be  included  under  'appurtenances'  within  the  true  intent  of  the  deed. 
'This  term,  both  in  common  parlance  and  in  legal  acceptation,  is  used  to 
signify  something  appertaining  to  another  thing  as  principal,  and  which 
passes  as  an  incident  to  the  principal  thing.  Lord  Coke  says  (Co.  Lit.  121, 
6)  a  thing  corporeal  cannot  properly  be  appurtenant  to  a  thing  corporeal, 
nor  a  thing  incor^joreal  to  a  thing  incorporeal.'  Harris  et  al.  v.  Elliott,  10 
Peters,  53,  54  ;  Leonard  v.  White,  7  Mass.  6,  7, 8  ;  5  Am.  Dec.  19.  See,  also, 
Jackson  v.  Hathaway,  15  Johns.  454;  8  Am.  Dec.  263.  So  these  materials 
cannot  pass  under  the  term  '  appurtenances.'  " 

»  Crouch  V.  Smith,  1  Md.  Ch.  401. 

»  Woodman  v.  Pease,  17  N.  H.  2S2.  Woods,  J.,  said:  "The  term 
'  fixture '  may  embrace  other  things  than  such  as  are  denoted  by  the  word 
in  its  strict  etymological  sense ;  and  whatever  has  been  placed  upon  the 
soil,  or  upon  a  building  for  the  purpose  of  being  used  as  a  part  of  the 
realty,  may  properly  fall  under  the  denomination  of  a  fixture,  although 
not  so  attached  to  it  that  it  cannot  be  severed  without  disturbing  or  break- 
ing the  soil.  But  a  chattel  that  is  fit  to  be  annexed  to  the  freehold,  and 
has  been  brought  upon  it  with  an  intention  on  the  part  of  the  possessor  Uy 
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§  1205.  Use  on  the  land.  —  The  same  principles  that  apply  to 
timber  and  fence  rails  when  severed  from  the  freehold,  also  gov- 
ern, when  the  question  concerns  a  stone  split  out  and  slightly- 
removed,  and  laid  up  for  the  purpose  and  with  the  intention  hj 
the  owner  of  the  farm  upon  which  it  was  quarried  and  left 
standing,  of  using  it  in  the  construction  of  a  tomb  elsewhere  • 
such  a  stone  would  not  pass  by  a  deed  of  the  farm.  The  rule 
with  respect  to  chattels  of  this  character  is,  that  if  they  are 
intended  for  use  on  the  land  on  which  they  lie,  they  pass  by  a 
deed  of  the  realty ;  but  if  they  are  intended  for  use  elsewhere, 
they  do  not  pass  by  virtue  of  the  deed.^  As  illustrating  the 
proposition  that  a  chattel  cannot  be  converted  into  realty  except 
by  attaching  it  to  real  estate  so  as  to  make  it  a  fixture,  and  if  it 
is  not  annexed  in  this  mode,  it  retains  its  character  as  person- 
alty, we  may  cite  a  case  where  this  rule  was  applied  with 
reference  to  a  saw-mill  built  upon  timbers,  lying  upon  the  sur- 
face of  the  ground,  erected  for  the  purpose  of  sawing  timber 
within  a  convenient  distance,  and  then  intended  to  be  removed 
to  another  place.  As  the  saw-mill  was  not  connected  with  the 
freehold,  nor  essential  to  its  full  enjoyment,  it  could  be  regarded 

annex  it,  does  not  become  a  fixture  unless  actually  annexed  or  placed  in 
the  position  in  which  it  is  intended  to  be  used,  and  in  which  it  is  adapted 
for  use.  These  principles  are  so  obvious,  and  admit  of  illustration  so 
diversified  and  so  familiar,  that  it  is  unnecessary  to  adduce  authority  or 
argument  to  sustain  them.  Their  api^lication  to  this  case  is  very  plain. 
The  stone  was  brought  into  the  yard  by  Peabody,  for  the  purpose  of  being 
devoted  at  a  future  time  to  the  finishing  of  the  house  which  he  had  built. 
He  intended  to  annex  it  to  the  house,  aud  to  make  it  a  part  of  it.  In  that 
respect  it  was  like  bricks,  lime,  lumber,  or  other  materials  to  be  used  in 
building.  So  long  as  they  remain  unannexed  to  the  house,  they  continue 
to  be  chattels ;  and  assume  the  character  of  the  realty  and  become  assimi- 
lated with  the  land,  by  the  process,  Avhatever  it  may  be,  which  prepares 
them  for  and  places  them  in  their  positions  to  be  used  and  enjoyed  with 
the  structure  or  with  the  soil.  This  stone  was  fit  to  be  made  a  door- 
step. It  was  carried  there  for  the  purpose  of  being  jjlaced  where  it  might 
serve  as  such,  and  by  such  position  and  adaptation  for  use,  become  parcel 
of  the  house  itself.  But  that  plan  was  never  executed,  and  the  stone 
remained  a  chattel,  and  did  not  become  a  fixture  in  any  sense." 

*  Noble  V.  Sylvester,  42  Vt.  14G.  It  was  held  that  as  there  was  nothing 
about  the  stone  or  its  position  to  indicate  the  use  to  which  it  was  to  be  put, 
this  was  a  proper  subject  of  explanation  between  the  seller  and  purchaser 
at  the  time  the  deed  was  executed,  and  such  explanation,  though  accom- 
panied by  a  formal  parol  exception  of  the  stone,  which  was  unnecessary, 
anight  be  by  parol. 
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in  no  other  light  than  a  mere  personal  chattel,  and  would  not  be 
transferred  by  a  conveyance  or  patent  of  the  land.^  A  mill  and 
gin-stand  not  attached  to  the  soil  except  by  its  own  weight, 
though  it  may  be  used  for  the  purposes  of  a  farm,  is  not  a  part 
of  the  realty ;  nor  is  a  bell  used  for  farm  purposes  where  it  is 
set  upon  posts  only,  and  is  not  permanently  annexed  to  the  soil.^ 

'  Brown  v.  Little,  6  Nev.  244.  Lewis,  C.  J.,  speaking  for  the  court,  said 
(p.  251) :  "Wo  know  of  no  method  of  converting  a  personal  chattel  into 
real  estate,  or  giving  it  the  character  of  realty,  except  by  making  it  a 
fixture ;  and  if  it  be  not  so  attached  as  to  become  a  fixture,  it  retains  its 
character  of  personalty  entirely  unmodified  or  aflfected  by  its  situation. 
That  an  erection  of  any  kind  placed  on  the  land,  but  not  annexed  or  fast- 
ened to,  or  imbedded  in  tlie  soil,  and  not  intended  to  be  permanent,  or  left 
indefinitely  thereon,  cannot  be  deemed  a  fixture,  is  a  proposition,  we 
think,  fuUj'^  warranted  by  almost  the  entire  weight  of  decisions  ;  and  if  not 
a  fixture,  we  are  authorized  in  concluding  tiiat  it  is  a  personal  chattel 
merely,  and  must  be  regulated  by  the  law  governing  that  class  of 
property." 

2  Cole  V.  Roach,  37  Tex.  412.  The  case  was  reversed  upon  another  point, 
but  the  court  observed  that  these  articles  were  not  a  part  of  the  real  estate. 
With  reference  to  a  cistern  set  upon  blocks  by  the  house  to  catch  water, 
the  court,  per  Ogden,  J.,  observed  (p.  418) :  "In  a  suit  by  the  heir  against 
the  administrator,  a  cistern  sitting  against  the  wall  was  held  in  Massachu- 
setts to  be  a  fixture,  and  a  part  of  the  realty ;  but  as  between  a  land- 
lord and  a  tenant,  it  has  been  often  held  by  the  courts  to  be  a  personal 
chattel,  subject  to  removal  by  the  tenant.  We  have  found  no  case  decid- 
ing the  question  when  raised  as  between  the  vendor  and  vendee  of  realty  ; 
but  we  are  inclined  to  tlie  opinion  that  in  this  country  where,  in  many 
instances,  cisterns  are  used  as  a  substitute  for  wells,  and  where  a  house  or 
farm  witliout  a  cistern  attached  would  often  be  considered  almost  unin- 
habitable, where  a  cistern  has  been  placed  against  the  house  for  the 
purpose  of  supplying  the  inmates  with  water,  and  has  been  used  and 
depended  upon  for  that  purpose,  it  should  be  considered  a  part  of  the 
realty  as  much  as  the  key  to  the  door,  or  the  fence  around  the  yard  or 
field.  It  has  become  a  necessity  to  the  farm  or  dwelling,  and  should  pass 
with  it." 

In  Wiuslow  V.  Merchants'  Insurance  Co.  4  Met.  306,  38  Am.  Dec.  3G8, 
Chief  Justice  Shaw,  delivering  the  opinion  of  the  court,  to  the  eflect  that  a 
steam-engine,  boilers,  and  machinery  placed  in  a  building  intended  for 
the  manufacture  of  steam-engines,  are  fixtures,  says,  however  (p.  314) : 
"As  to  what  shall  be  deemed  fixtures  and  part  of  the  realty,  when  the 
question  does  not  arise  as  between  landlord  and  tenant,  or  tenant  for  life 
and  remainderman,  in  regard  to  improvements  made  by  the  tenant,  it  is 
difficult  to  lay  down  any  general  rule  which  shall  constitute  a  criterion. 
The  rule  that  objects  must  be  actually  and  firmly  affixed  to  the  freehold 
to  become  realty,  or  otherwise  to  be  considered  personalty,  is  far  from 
constituting  sucli  criterion.  Doors,  window  blinds,  and  shutters,  capable 
of  being  removed  without  the  slightest  damage  to  a  house,  and  even 
though  at  the  time  of  a  conveyance,  an  attachment,  or  a  mortgage,  actually 
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§  1208.  Temporary  removal.  — Mr.  Justice  Cowan,  after  advert- 
ing to  the  general  rule  that  anything  of  a  personal  nature,  not 
attached  to  the  freehold,  cannot  be  considered  as  an  incident  to 
the  land,  even  in  a  case  between  vendor  and  vendee,  observes: 
"I  have  said  that  as  a  general  rule  they  cannot  be  considered 
an  incident  unless  they  are  affixed.  This  is  not  universally  so. 
A  temporary  disannexiug  and  removal,  as  of  a  mill-stone  to  be 
picked,  or  an  anvil  to  be  repaired,  will  not  take  away  its  character 
as  a  part  of  the  freehold.  Locks  and  keys  are  also  considered 
as  constructively  annexed;  and  in  this  country  it  must  be  so 
with  many  other  things  which  are  essential  to  the  use  of  the 
premises.  Our  ordinary  farm  fences  of  rails,  and  even  stone 
walls,  are  affixed  to  the  premises  in  no  other  sense  than  by  the 
power  of  gravitation.  It  is  the  same  with  many  other  erections 
of  the  lighter  kind  about  a  farm.  I  shall  hereafter  have  occasion 
to  notice  these  and  a  few  other  like  instances  of  constructive 
fixtures.  I  admit  that  some  of  the  cases  are  quite  too  strict 
against  the  purchaser ;  but  as  far  as  I  have  looked  into  them, 
and  I  have  examined  a  good  many,  both  English  and  American, 
they  are  almost  uniformly  hostile  to  the  idea  of  mere  loose, 
movable  machinery,  even  where  it  is  the  main  agent  or  principal 
thing  in  prosecuting  the  business  to  which  a  freehold  property 
is  adapted,  being  considered  as  a  part  of  that  freehold  for  any 
purpose.  To  make  it  a  fixture,  it  must  not  only  be  essential  to 
the  business  of  the  erection,  but  it  must  be  attached  to  it  in  some 

detached,  would  be  deemed,  we  suppose,  a  part  of  the  house,  and  pass 
with  it.  And  so,  we  presume,  mirrors,  wardrobes,  and  other  heavy  arti- 
cles of  furniture,  though  fastened  to  the  walls  by  screws  with  considerable 
firmness,  must  be  regarded  as  chattels.  The  difficulty  is  somewhat 
increased  when  the  question  arises  in  respect  to  a  mill  or  manufactory, 
where  the  parts  are  often  so  arranged  and  adapted,  so  ingeniously  com- 
bined as  to  be  occasionally  connected  or  disengaged,  as  the  objects  to  be 
accomplished  may  require.  In  genei-al  terms,  we  think  it  may  be  said 
that  when  a  buUding  is  erected  as  a  mill,  and  the  water  works  or  steam 
works  which  are  relied  upon  to  move  the  mill  are  erected  at  the  same  time, 
and  the  works  to  be  driven  by  it  are  essential  pai'ts  of  the  mill,  adapted  to 
be  used  in  it  and  wath  it,  though  not  at  the  time  of  the  conveyance,  attach- 
ment, or  mortgage,  attached  to  the  mill,  are  yet  parts  of  it,  and  pass  with 
it  by  a  conveyance,  mortgage,  or  attachment.  Powell  v.  Monson  & 
Brimfield  Manuf.  Co.  3  Mason,  466;  Farrar  v.  Stackpole,  6  Greenl.  154  ;  19 
Am.  Dec.  201:  Gray  v.  Holdship,  17  Serg.  &  R.  415;  17  Am.  Dec.  GSO; 
Voorhees  v.  Freeman,  2  Watts  &  S.  116."  See  as  to  rails  and  bricks,  Thweat 
V.  Stamps,  67  Ala.  96. 
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way ;  at  least,  it  must  be  mechanically  fitted,  so  as  in  ordinary 
understanding  to  make  a  part  of  the  building  itself."  ^     In  an 

'  In  Walker  v.  Sherman,  20  Wend.  G36,  639.  With  reference  to  fixtures 
of  various  kinds,  see  Ro  Dawson,  Ir.  Law  R.  2  Eq.  218  ;  Rogers  v.  Brokaw, 
25  N.  J.  Eq.  406  ;  Baker  v.  Davis,  19  N.  H.  325,  332 ;  Hutchinson  v.  Kay,  23 
Beav.  413 ;  Gale  v.  Ward,  14  Mass.  352 ;  7  Am.  Dec.  223 ;  Swift  v.  Thompson, 
9  Conn.  63 ;  21  Am.  Dec.  718 ;  Pierce  v.  George,  lOS  Mass.  78 ;  Tobias  v. 
Francis,  3  Vt.  425 ;  23  Am.  Dec.  217 ;  Longbottom  v.  Berry,  Law  R,  5 
Q.  B.  123;  S.  C.  39  Law  J.  (N.  S.)  Q.  B.  37;  Despatch  Line  v.  Bellamy 
Manuf.  Co.  12  N.  H.  205  ;  37  Am.  Dec.  203  ;  Taflfe  v.  Warnick,  3  Blackf.  Ill ; 
23  Am.  Dec.  383.  In  Tobias  v.  Francis,  supra,  the  owner  of  a  wool-carding 
factory  conveyed  it  with  all  the  machinery.  Ho  took  from  the  vendee  a 
mortgage  deed,  at  the  same  time,  of  the  same  property,  for  the  purpose  of 
securing  the  payment  of  the  purchase  money.  The  vendee  entered,  took, 
and  retained  possession.  It  was  connected  with  the  building  in  which  it 
was  worked  by  a  band  only,  but  it  might  be  removed  from  the  building 
without  being  first  taken  in  pieces.  Change  of  possession  being  necessary 
to  the  validity  of  a  chattel  mortgage,  it  was  held  that  tho  machinery  was 
personal  i^ropertj',  and  notwithstanding  the  mortgage,  was  liable  to  attach- 
ment at  the  suit  of  any  creditor  of  the  vendee.  Gale  v.  Ward,  supra,  was 
a  similar  case.  P.  and  D.  Brigham,  the  owners,  conveyed  the  land  "  having 
a  wool-carding  factory,  and  the  appurtenances  for  carrying  on  the  same, 
which  are  comprised  in  this  grant,"  to  one  Beaton.  Beaton  at  the  same 
time  gave  to  the  Brighams  a  mortgage  by  like  description,  as  security  for 
tho  payment  of  the  purchase  money.  Beaton  also  at  the  same  time  gave  to 
the  Brighams  a  lease  of  tho  premises,  by  a  like  description  for  a  term 
exceeding  a  year.  The  carding  machines  were  seized  by  the  sherifl'  by 
virtue  of  an  execution  against  Beaton  who  was  in  possession.  The  reporter 
thus  described  the  machines :  "  The  said  three  carding  machines  stood  ou 
tho  floor  of  the  said  factory  building,  not  nailed  to  tho  floor,  nor  in  any 
manner  attached  or  annexed  to  tho  building,  unless  it  was  by  the  leather 
band,  which  passed  over  the  wheel  or  pulley,  as  it  is  called,  to  give  motion 
to  the  macliinos.  Tliis  band  might  be  slipped  off  the  pulley  by  hand,  and 
it  was  taken  off  and  the  machines  removed  from  time  to  time,  when  they 
were  repaired.  Each  machine  was  so  heavy  as  to  require  four  men  to 
move  it  on  the  floor,  and  was  too  large  to  be  taken  out  at  tho  door ;  but  it 
was  so  constructed  as  to  be  easily  unscrewed  and  taken  in  pieces,  and  the 
machines  were  so  taken  in  pieces  when  removed  by  tho  deputy-sheriff." 
The  court  held  that  the  macliines  were  personal  property  and  liable  to 
attachment  by  the  mortgagor's  creditors,  the  mortgagees  not  being  in 
possession.  The  law  of  this  case  was  questioned  in  ICittridge  v.  Woods,  3 
N.  n.  506 :  14  Am.  Dec.  393.  But  in  Baker  v.  Davis,  supra,  it  was  held 
that  "  carding  machines,  which  were  fastened  to  the  floor  by  nails  through 
the  legs,  and  operated  by  a  band  around  a  drum,  in  a  room  below,  and 
through  two  lioles  in  the  floor,  and  then  around  a  wheel,  which  was  a  j^art  of 
the  machines,  which  band  could  not  be  taken  off  without  cutting  or  ripping 
it  apart,  it  being  impossible  to  get  the  machines  out  of  the  building,  and  a 
picker,  which  was  nailed  strongly  to  the  building  and  operated  by  a  band, 
and  a  kettle  set  in  a  brick  arch,  and  a  clothier's  press,  which  was  an  iron 
plate,  fixed  in  a  brick  arch,  on  each  side  of  which  were  two  posts,  with  a 
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*  early  case  in  Maryland,  it  was  held  upon  a  sale  of  a  distillery 
and  improvements  upon  execution  that  the  sheriff's  deed  passed 
the  pumps,  cistern,  door,  and  iron  grating  connected  with  the 
property,  but  did  not  convey  the  joists,  buckets,  pickets,  and 
faucets  not  affixed  to  the  freehold.^  Where  the  deed  was  silent 
on  the  subject,  bricks  in  the  kiln  on  a  plantation  were  held  in 
Louisiana  not  to  pass  to  the  purchaser  by  a  sale  of  the  land; 
and  accordingly,  where  the  purchaser  had  knowledge  at  the  time 
the  conveyance  was  made,  that  the  bricks  had  been  previously 
sold  by  the  vendor  to  another  person,  the  purchaser  was  held 
liable  to  the  latter  for  their  value,  for  a  conversion  of  them  to 
his  own  use.^  The  doctrine  that  physical  annexation  is  essential 
to  constitute  an  article  a  part  of  the  realty  is  widely  disapproved, 
and  in  some  States  entirely  rejected.' 

§  1207.  Articles  constructively  annexed.  —  It  is  not  necessary 
in  order  that  a  deed  may  pass  fixtures,  that  articles  claimed  as 
such  should  be  actually  annexed  to  the  freehold.  It  is  well 
settled,  that  if  they  are  constructively  annexed,  they,  by  virtue 
of  the  deed,  go  with  the  realty.  In  a  case  where  hop-poles 
which  were  taken  down  and  piled  in  the  yard,  but  intended  for 
use  again  in  the  season  of  hop-raising,  were  held  to  be  a  part  of 

beam  and  screw,  framed  and  fitted  into  the  building,  the  press  not  being 
any  more  easily  moved  tlian  a  part  of  the  building,  are  fixtures,  and  pass 
by  the  extent  of  an  execution  upon  the  land.' ' 

1  Kirwan  v.  Latour,  1  Har.  &  J.  289 ;  2  Am.  Dec.  519.  In  McClintock  v. 
Graham,  3  McCord,  553,  it  was  intimated,  the  case  being  decided  on  another 
point,  that  a  still  fixed  in  a  rocli  furnace  built  against  the  wall  of  a  house 
for  the  purpose  of  distilling  is  not  a  fixture  which  would  pass  by  a  sherifi"'s 
sale  of  the  land,  because  in  the  language  of  the  court,  "  it  is  susceptible  of 
being  removed  without  any  injury  whatever  to  the  freehold,  or  any  part 
thereof;  and  even  without  disfiguring  the  premises,  which  it  seems  is 
sometimes  made  the  criterion,  aud  without  digging  up  the  soil." 

'  East  V.  Ealer,  24  La.  An.  129.  See,  also,  Nimmo  v.  Allen,  2  La.  An. 
451 ;  Key  v.  Woolfolk,  6  Rob.  (La.)  424. 

»  Patterson  v,  Delaware  Co.  70  Pa.  St.  381,  385;  Christian  v.  Dripps,  28 
Pa.  St.  271 ;  Seeger  v.  Pettit,  77  Pa.  St.  437 ;  S.  C.  Alb.  L.  J.  151 ;  HiU  v. 
Sewald,  53  Pa.  St.  271 ;  Deal  v.  Palmer,  72  N.  C.  582 ;  Fisher  v.  Dixon,  12 
Clarli  <fe  F.  312 ;  Bryan  v.  Lawrence,  5  Jones  (N.  C.)  337 ;  Palmer  v.  Forbes, 
23  111.  301, 313 ;  Latham  v.  Blakely,  70  N.  C.  368  ;  Huebschmann  v.  McHenry, 
29  Wis.  655.  And  see  Gray  v.  Holdship,  17  Serg.  &  R.  413 ;  17  Am.  Dec. 
680 ;  Cole  v.  Roach,  37  Tex.  413, 419 ;  Hunt  v.  Bullock,  23  lU.  320 ;  Iloyle  v. 
Plattsburg  etc.  P.  R.  Co.  51  Barb.  62 ;  S.  C.  54  N.  Y.  314 ;  Minnesota  Co.  v. 
St.  Paul  Co.  2  Wall.  609. 
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the  real  estate  and  to  pass  by  a  deed,  Gardiner,  Chief  Justice,  » 
said:  "The  root  of  the  hop  is  perennial,  continuing  for  a  series 
of  years.  That  this  root  would  pass  to  a  purchaser  of  the  real 
estate,  there  can  bo  no  question.  The  hop-pole  is  indispensable 
to  the  proper  cultivation  of  this  crop.  It  is  distinctly  averred 
and  admitted  that  the  poles  belonged  to  the  yard  upon  these  prem- 
ises, that  they  were  used  for  the  purposes  of  cultivation,  and 
were  removed  from  the  place  where  they  were  set,  in  the  usual 
course  of  agriculture,  with  a  view  to  gather  the  crop,  and  with- 
out any  design  to  sever  them  from  the  freehold;  but,  on  the 
contrary,  with  the  purpose  of  replacing  them,  as  the  exigency 
of  the  new  growth  required.  In  a  word,  they  were  to  be  per- 
manently used  upon  the  land,  and  were  necessary  for  its  proper 
improvement.  If  the  poles  had  been  standing  in  the  yard  at  the 
time  of  the  sale,  all  admit  that  they  would  have  formed  a  part 
of  the  realty.  But  by  being  placed  in  heaps  for  a  temporary 
purpose,  they  would  not  lose  their  distinctive  character  as 
appurtenant  to  the  land,  any  more  than  rails  or  boards  from  a 
fence  in  the  same  condition  would  become  personal  property."  ^ 
A  conveyance  of  the  land,  it  has  been  held,  will  carry  with  it 
rough  planks  laid  down,  and  used  as  the  upper  floor  of  a  gin- 


»  Bishop  V.  Bishop,  11  N.  Y.  (1  Kern.)  123,  124 ;  62  Am.  Dec.  6S.  Denio, 
J.,  dissented,  and  in  his  dissenting  opinion  remarked  :  "We  are  allowed 
to  know  judicially  what  every  i:)erson  out  of  court  knows,  that  hop-poles 
are  not  permanently  attached  to  the  land.  TIio  cultivator  jirovides  him- 
self witli  a  supply  of  tlieni,  and  when  the  root  of  the  hop,  which  is  peren- 
nial, shoots  forth  in  tlio  spring,  these  polos  are  set  up  perpendicularly  in 
the  earth  for  the  vine  to  entwine  itself  around.  When  the  crop  is  mature, 
the  poles  aro  taken  down  and  stripped  of  their  burthen,  and  set  up  in 
stacks  to  be  again  used  in  the  same  manner  the  next  year.  The  question 
is  whether  tliis  is  such  an  affixing  to  the  land,  as  to  change  the  character 
of  the  poles  from  that  of  personal  property,  which  they  bore  when  brought 
into  tlie  field,  into  real  estate.  To  convert  personal  chattels  into  real  jirop- 
erty  by  force  of  the  law  of  the  fixtures,  there  must  in  general  be  a  perma- 
nant  corporeal  annexation  of  the  chattel  to  the  land,  or  to  something  which 
is  itself  annexed  to  the  land.  Without  going  over  the  cases,  which  were 
numerous  and  were  elaborately^  reviewed  by  the  late  Justice  Cowen,  in 
giving  tlie  opinion  of  the  Supreme  Court  in  Walker  v.  Sherman,  20  Wend. 
C36,  I  am  satisfied  with  the  conclusion  at  which  that  court  arrived,  that 
nothing  of  a  nature  personal  in  itself  will  pass  by  a  conveyance  of  the 
land,  unless  it  be  brought  within  the  denomination  of  a  fixture  by  being 
in  some  way  permanently,  at  least  habitually,  attached  to  the  land,  or  some 
building  upon  it." 
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house.^  In  a  case  in  Vermont,  there  were  double  windows  made 
for  a  house,  and  fitted  to  its  window  casings.  They,  however,  were 
not  nailed  or  fastened,  but  were  held  in  place  by  being  closely  fitted 
and  pushed  in,  in  which  condition  they  remained  through  one 
winter,  and  in  summer  were  taken  out  and  placed  in  another 
portion  of  the  house ;  there  were  also  blinds  intended  for  side 
lights  and  set  up  in  the  hall,  but  never  fitted  to  the  windows  or 
put  in.  It  was  not  the  intention  of  the  grantor  that  either  the 
windows  or  blinds  should  pass  with  the  house,  but  he  secreted 
them  so  that  the  grantee  had  no  knowledge  of  their  existence  at 
the  time  of  the  sale,  and  there  were  no  indications  about  the 
casings  that  any  double  windows  belongal  to  them.  The  court 
held  that  as  the  windows  and  blinds  were  never  actually  or  con- 
structively annexed  to  the  house,  they  did  not  pass  by  a  deed  of 
the  realty.^     Unattached  scantling,  which  at  the  time  of  the  exe- 

'  Bryan  v.  Lawrence,  5  Jones  (N.  C.)  337.  As  to  doors  and  windows, 
see  State  v.  Elliott,  11  N.  H.  540 ;  Pettengill  v.  Evans,  5  N,  H.  54.  RaUs 
and  fences  are  fixtures,  and  pass  with  the  land  :  Mitchell  v.  Billingsley,  17 
Ala.  391 ;  Seymour  v.  Watson,  5  Blackf.  555  ;  36  Am.  Dec.  556  ;  Sawyer  v. 
Twiss,  26  N.  H.  348  ;  Burelson  v.  Teeple,  2  Greene,  G.  542  ;  Gliddeu  v.  Ben- 
nett, 43  N.  H.  306.  See,  also,  CoUins  v.  Bartlett,  44  Cal.  371 ;  Patton  v. 
Moore,  16  W.  Va.  428;  87  Am.  Ptep.  789;  Goodrich  v.  Jones,  2  Hill,  142; 
Smith  V.  Odom,  63  Ga.  499;  Climer  7'.  Wallace,  28  Mo.  556;  75  Am.  Dec. 
135.    But  see  Pennybecker  v.  McDougal,  48  Cal.  160. 

^  Peck  V.  Batchelder,  40  Vt.  233.  Wilson,  J.,  in  delivering  the  opinion 
of  the  court,  remarked  :  "  In  order  to  entitle  the  plaintifi"to  recover,  it  was 
incumbent  on  him  to  show  that  the  windows  or  blinds  had  become  and 

were  a  part  of  the  building  conveyed  to  him  by  the  defendant It 

appears  the  defendant  owned  the  blinds  and  windows  in  question  at  the 
time  he  conveyed  the  house  to  the  plaintiff;  and  if  they  had  become,  and 
were  at  that  time,  a  i^art  of  the  house  conveyed,  the  fact  that  the  defendant 
secreted  them  previous  to  the  conveyance,  or  that  the  plaintiff  had,  at  the 
time  of  the  conveyance,  no  knowledge  of  their  existence,  would  not  defeat 
the  plaintiflF's  right  to  the  i^roperty.  In  the  construction  of  a  building,  its 
doors,  windows,  blinds,  shutters,  etc.,  become  a  ijart  of  the  building,  and 
the  manner  of  annexation  is  of  no  particular  importance.  There  must  be 
actual  or  constructive  annexation  in  order  to  make  them  a  part  of  the 
building.  At  the  time  the  defendant  conveyed  to  the  plaintiff,  the  build- 
ing had  in  it  all  the  windows  it  was  constructed  with  or  for,  and  the  mere 
fact  that  the  defendant  had  made  some  sash,  painted  them,  and  set  glass 
in  them,  intending' to  use  them  at  some  future  time,  in  the  construction  of 
double  windows  for  tlie  house,  does  not  constitute  even  constructive 
annexation.  In  order  to  make  such  windows  a  part  of  the  realty,  they 
must  have  been  so  annexed  or  attached  to,  or  used  upon  the  building,  as 
to  indicate  that  the  owner  intended  by  such  annexation  or  use  to  make 
them  a  part  of  the  building.    The  window  frames  and  casings  of  the 
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cution  of  the  deed  was  partly  piled  up  in  the  barn  and  partly 
used  as  a  scaffolding  for  straw,  and  which  had  been  used  to  hang 
tobacco  on  for  curing,  in  a  barn  erected  on  a  farm  where  tobacco 
had  been  cultivated,  the  scantling  being  put  up  and  taken  down 
as  the  drying  of  the  tobacco  required,  it  was  held,  did  not  pass 
as  fixtures  by  a  deed  of  the  farm.^  It  is  not  necessary  that 
machinery  should  be  actually  annexed  to  the  freehold  to  pass  by 
a  deed  of  the  latter.  If  it  is  a  constituent  part  of  the  manu- 
factory, adapted  to  the  purposes  for  which  the  building  was 
erected,  it  will  pass  by  a  deed  of  the  freehold  although  not 
actually  fastened  to  it.^     In  fact,  all  articles  which  are  construct- 

house  were  not  constructed  for  double  windows,  and  the  referee  has  not 
found  that  the  defendant  had  prepared  even  the  ordinary  stops  by  which 
double  windows  could  have  been  permanently  attached  to  the  house,  or 
securely  kept  in  place.  It  is  evident  from  the  manner  in  which  these 
windows  were  put  in,  that  if  they  had  been  taken  out  and  put  back  a  few 
times,  they  would  have  become  loose  and  have  fallen  off  unless  thej'  had 
been  in  some  way  fastened  to  the  building.  The  very  manner  in  which 
the  defendant  put  these  windows  in,  and  temporarily  used  them,  shows 
that  ho  did  not  intend  by  such  act  or  use,  to  make  them  a  part  of  the 
building.  The  referee  finds  that  the  defendant  did  not  intend  these 
windows  or  blinds  should  pass  with  the  house.  The  plaintiff  in  the  pur- 
chase of  the  house  was  not  deceived  in  respect  to  the  windows  or  blinds. 
There  was  nothing  upon  the  house  or  windows  attached  to  it,  indicating 
that  double  windows  or  blinds  had  been  attached  to  the  building,  or  that 
such  windows  and  blinds  belonged  to  the  house.  The  plaintiff,  at  the 
time  of  the  conveyance,  had  no  knowledge  or  information  that  double 
windows  or  blinds  had  been  attached  to  the  building  or  made  for  that 
purpose ;  there  is,  therefore,  no  ground  to  claim  that  the  price  paid  for  the 
property  was  in  any  way  affected  in  faith  of  double  windows  or  blinds." 

'  Noyes  v.  Terry,  1  Lans.  219. 

'  Voorhis  v.  Freeman,  2  Watts  <fe  S.  116.  See,  also,  as  to  other  cases  of 
constructive  annexation,  Metropolitan  etc.  Society  v.  Brown,  26  Beav. 
454 ;  Pyle  v.  Pennock,  2  Watts  &  S.  390 ;  37  Am,  Dec.  517 ;  Ex  parte  Ast- 
bury,  Law  R.  4  Ch.  630 ;  Place  v.  Fagg,  4  Man.  &  R.  277 ;  Walmsley  v. 
Milne,  7  Com.  B.  N.  S.  115 ;  Johnson  v.  jSIehaffey,  43  Pa.  St.  308  ;  Burnside 
V.  Twitchell,  43  N.  H.  390 ;  Cole  v.  Roach,  37  Tex.  413 ;  Rufford  v.  Bishop, 
5  Russ.  346;  S.  C.  Law  J.  Ch.  108,  114;  Conklin  v.  Parsons,  1  Chand.  240; 
S.  C.  2  Pinn.  264  ;  Ripley  v.  Paige,  12  Vt.  353.  In  Ropps  v.  Barker,  4  Pick. 
23S,  it  was  held  that  if  A  grants  a  part  of  a  lot  to  B,  bounding  such  part  on 
a  straight  line,  between  two  monuments,  taking  a  stipulation  that  a  fence 
standing  partly  on  the  linn  and  partly  on  the  land  conveyed  shall  remain 
the  property  of  the  grantor,  and  if  A  subsequently  grants  the  rest  of  the 
lot  to  C,  bounding  it  on  the  same  straight  line,  no  right  passes  to  C  in  that 
part  of  the  fence  which  stood  on  the  land  of  B. 

As  to  whether  a  ferry-boat,  chain,  and  buoys  are  fixtures,  see  Cowart 
V.  Cowart,  3  Lea  (Tenn.)  57. 
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ively  annexed  to  the  freehold,  though  they  may  not  be  actually 
annexed,  such  as  keys,  doors,  and  windows,  pass  by  the  deed.* 
The  general  principle  seems  to  be  that  all  articles  that  may 
properly  be  considered  as  belonging  to  the  real  estate,  necessary 
to  its  use  and  enjoyment,  whether  firmly  fixed  or  temporarily 
detached,  or  from  their  nature  only  constructively  annexed,  pass 
by  a  deed  of  the  land. 

§  1208.  MacMnery  in  mills. — Upon  the  question  whether 
machinery  in  mills  will  pass  by  a  deed  of  the  premises,  there  is 
perhaps  an  irreconcilable  conflict  in  the  authorities.  The  law 
may  be  stated  with  a  reasonable  degree  of  certainty  up  to  a  certain 
point,  and  then,  beyond  that,  all  becomes  confusion.^  In  accord- 
ance with  the  general  rule,  that  as  between  grantor  and  grantee, 
the  firm  and  substantial  annexation  to  the  freehold  by  the  owner 
of  articles  intended  for  the  use  of  the  realty  and  requisite  to  its 
enjoyment,  constitutes  them  fixtures,  which  pass  by  a  conveyance 
of  the  land,  it  is  generally  agreed  that  machinery  which  is  per- 
manently attached  to  the  realty,  such  as  boilers,  steam-engines, 
and  gearing,  are  parcels  of  the  realty,  and  will  pass  to  the  pur- 
chaser by  a  deed  of  the  land,'     This  question  frequently  arises 

1  Petengill  v.  Evans,  5  N.  H.  54;  Mitchell  v.  Billingsley,  17  Ala.  391; 
Seymour  v.  Watson,  5  Blackf.  555;  36  Am.  Dec.  556;  State  v.  EUiott,  11 
N.  H.  540.  And  see,  also,  Walmsley  v.  Milne,  7  Com.  B.  N.  S.  115 ;  6  Jur. 
N.  S.  125 ;  29  Law  J.  Com.  P.  97 ;  1  Law  T.  N.  S.  62 ;  8  Am.  Law  R.  373 ; 
Burleson  v.  Teeple,  2  Greene,  G.  540 ;  Sawyer  v.  Twiss,  26  N.  H.  348 ; 
Conklin  v.  Parsons,  1  Chand.  240 ;  2  Pinn.  264 ;  Ripley  v.  Paige,  12  Vt. 
353 ;  Voorhis  v.  Freeman,  2  Watts  &  S.  116 ;  37  Am.  Dec.  490 ;  Society  v. 
Brown,  26  Beav.  454  ;  Peck  v.  Batchelder,  40  Vt.  233 ;  Liford's  Case,  11  Co. 
Rep.  50  6 ;  Place  v.  Fagg,  4  Man.  &  R.  277 ;  7  Law  J.  K.  B.  195 ;  Wood  v. 
Bell,  6  El.  <fc  B.  355 ;  Bryan  v.  Lawrence,  5  Jones  (N.  C.)  337 ;  Bishop  v. 
Bishop,  11  N.  Y.  123;  62  Am.  Dec.  68;  Goodrich  v.  Jones,  2  Hill,  142; 
Glidden  v.  Bennett,  43  N.  H.  306. 

"  Sweetzer  v.  Jones,  35  Vt.  317 ;  Green  v.  Phillips,  26  Gratt.  752 ;  Brennan 
V.  Whitaker,  15  Ohio  St.  446 ;  Crane  v.  Brigham,  11  N.  J.  Eq.  29, 36 ;  Climie 
V.  Wood,  Law  R.  3  Ex.  257 ;  S.  C.  Law  R.  4  Ex.  328 ;  Sanda  v.  Pfeiffer,  10 
Cal.  258.  See  McKiernan  v.  Hesse,  51  Cal.  594 ;  Taylor  v.  Collins,  51  Wis. 
123. 

»  Longbottom  v.  Berry,  Law  R.  5  Q.  B.  123 ;  S.  C.  39  Law  J.  (N.  S.)  Q.  B. 
37,  45 ;  Roberts  v.  Dauphin  etc.  Bank,  19  Pa.  St.  71 ;  McKim  v.  Mason,  3 
Md.  Ch.  186;  Allison  v.  McCune,  15  Ohio,  726;  45  Am.  Dec.  605;  TeaS  v. 
Hewitt,  1  Ohio  St.  511 ;  59  Am.  Dec.  634 ;  Harris  v.  Haynes,  34  Vt.  220 ; 
Oves  V.  Ogelsby,  7  Watts,  106 ;  Sparks  v.  State  Bank,  7  Blackf.  469 ;  In  re 
McKibbin,  4  Ir.  Ch.  520.  See  March  v.  McKoy,  56  Cal.  85 ;  Lyle  v.  Palmer, 
42  Mich.  314. 
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between  mortgagor  and  mortgagee.  In  these  cases,  as  we  have 
seen,  the  same  rules  apply  as  would  if  the  controversy  were 
between  vendor  and  vendee. 

§  1209.  Removal  without  Injury. — A  distinction  is  some- 
times made  between  the  fixtures  placed  in  a  mill  which  are 
indispensable  to  its  operation  as  such,  and  those  which  are  used 
temporarily  or  for  particular  classes  of  work.  The  former  may 
pass  by  a  conveyance  or  mortgage  where  the  latter  would  not.^ 
In  some  courts  the  rule  has  been  announced  that  when  an  article 
can  be  removed  without  material  damage  to  the  freehold  or  the 
article  itself,  it  is  a  chattel,  and  if  this  is  not  capable  of  being 
done,  it  is  a  fixture.  "The  rule  of  the  common  law,  as  we 
understand  and  adopt  it,  may  be  summed  up  in  a  single  sen- 
tence, and  it  is  this :  wherever  the  article  can  be  removed  with- 
out essential  injury  to  the  freehold  or  the  article  itself,  it  is  a 
chattel ;  otherwise,  it  is  a  fixture.  This  rule  is  recommended  by 
its  simplicity  and  definiteness.  Depart  from  it,  and  we  are  at 
sea,  without  chart  or  compass.  This  rule,  of  course,  may  be 
controlled  by  the  agreement  of  the  parties,  as  well  as  by  estab- 
lished usage  or  custom.  And  most  of  the  exceptional  cases  to 
the  foregoing  rule,  and  which  seem  to  conflict  with  it,  will 
be  found  to  arrange  themselves  under  one  of  these  heads."  ^ 
The  owner  of  a  sash  and  blind  factory  purchased  a  mould- 
ing machine  and  a  planing  machine,  placing  them  on  the  main 
floor  of  the  building;  for  greater  firmness  one  was  bolted  to 
the  floor ;  and  the  weight  of  the  other  was  sufiicient  to  cause 
it  to  stand  without  fastening;  he  executed  a  mortgage  upon 
the  real  estate,  including  the  building  containing  the  machines, 
and  subsequently  executed  a  chattel  mortgage  upon  the  machines ; 
the  machines  were  held  not  to  be  fixtures  which  the  mortgage 

»  Morris'  Appeal,  88  Pa.  St.  368 ;  Keeler  v.  Keeler,  31  N.  J.  Eq,  181 ; 
Farrar  v.  Chauflfetete,  5  Denio,  527 ;  Ferris  v.  Quimby,  41  Mich.  202 ;  Smith 
Paper  Co.  v.  Servin,  130  Mass.  511;  Shelton  v.  Ficklin,  32  Gratt.  727; 
Robertson  v.  Corsett,  39  Mich.  777 ;  McConnell  v.  Blood,  123  Mass.  447 ; 
Southbridge  etc.  Bank  v.  Exeter  Machine  Works,  127  Mass.  542. 

2  Wade  V.  Johnston,  25  Ga.  331,  336,  per  Lumpkin,  J.,  delivering  the 
opinion  of  the  court.  See  Harris  v.  Haynes,  34  Vt.  220 ;  Hunt  v.  Mullanphy, 
1  Mo.  508  ;  14  Am.  Dec.  300 ;  Hill  v.  Wentworth,  28  Vt.  428 ;  Graves  v.  Pierce, 
53  Mo.  429 ;  Fullam  v.  Stearns,  30  Vt.  443 ;  Sweetzer  v.  Jones,  35  Vt.  317 ; 
Bartlett  v.  Wood,  32  Vt.  372. 


627  FIXTURES   PASSING   BY   DEED.  §   1209 

upon  the  realty  covered,  but  chattels  embraced  by  the  chattel 
mortgage.  Mr.  Justice  Kuapp  observed :  "  They  had  no  such 
attachment  or  physical  annexation  to  the  freehold,  or  anything 
appurtenant  to  the  lands,  as  could  impart  to  them  the  character 
of  real  estate;  nor  is  there  any  evidence  in  the  case  of  an 
intention  of  the  parties  to  join  them  permanently  to  the  free- 
hold. They  stood  upon  the  floor  of  the  building,  in  which  they 
were  used,  without  any  other  support,  and  without  any  manner 
of  fastening  to  the  floor,  walls,  or  other  part  of  the  building, 
except  that  one  being  lighter  than  the  other,  was  partially  secured 
to  the  floor  by  screw  bolts;  and  as  to  that,  the  evidence  fully 
justifies  the  conclusion  of  the  Vice-Chancellor,  that  the  bolts 
placed  in  the  soles  of  that  machine  were  put  there  solely  for 
convenience  in  its  use,  to  render  it  more  steady  when  in  motion. 
The  bolts  which  were  run  between  the  fixed  shafting  and  the 
machines,  were  only  for  the  purpose  of  communicating  with  the 
driving  power  and  giving  motion ;  their  office  is  not,  nor  can 
they  serve  to  annex  and  fix  the  machines  to  the  real  estate.  It 
is  true,  that  if  the  chattel  is  actually  affixed  to  the  realty,  the 
strength  and  force  of  the  union  is  of  little  consequence  in  deter- 
mining its  character  as  a  fixture,  but  to  create  it  a  fixture,  there 
must  be  annexation,  and  the  connection  must  be  such  as  is  con- 
sistent with  and  suggestive  of  an  intent  permanently  to  annex  it 

to  the  freehold There  appears  to  have  been  no  special 

adaptation  of  this  machinery  to  the  place  where  used,  nor  any 
preparation  of  the  place  to  receive  them.  They  were  suitable 
and  proper  to  be  there,  if  such  instruments  were  required  for 
their  appropriate  work,  but  equally  suitable  and  useful  else- 
where. They  were  movable  in  the  building,  and  were  moved 
about  at  the  convenience  of  the  owner,  and  run  from  diSerent 
parts  of  the  shafting.  They  were  made  and  designed,  not  for 
this  place,  or  any  particular  place;  they  were  constructed  after 
fixed  paterns,  for  all  purchasers ;  things  in  gross ;  mere  imple- 
ments ;  heavy  and  complicated  tools.  If  they  ceased  to  be  used 
in  this  factory,  they  were  movable  without  alteration,  without 
detriment  to  the  building,  and  could  be  used  equally  well  in 
another  place  provided  with  power  to  drive  them."  ^ 

1  Blancke  v.  Rogers,  2G  N.  J.  Eq.  (11  Green,  C.  E.)  563,  568.    In  Keeler 
V.  Keeler,  31 N.  J.  Eq.  (4  Ste-w-t.)  181,  the  court  say  (p.  190) :  "The  machinery 


§§   1210-1211  FIXTUEES   PASSING   BY   DEED.  528 

§  1210.  Comments. — While  some  courts  recognize  the  test  of 
removal  without  injury  as  being  the  proper  one,  the  doctrine  is 
not  sustained  by  the  great  weight  of  recent  authority.  As  has 
been  repeatedly  said,  it  is  impossible  to  lay  down  any  rule  with 
which  cases  may  not  be  found  in  conflict,  but  it  is  believed  that 
the  correct  rule  is  stated  with  as  great  certainty  as  the  nature  of 
the  subject  admits  in  the  following  section. 

§  1211.  Proper  test  for  considering  machinery  as  fixtures. — 
Perhaps  the  only  rule  that  can  be  evolved  from  the  mass  of 

and  apparatus  for  furnishing  motive  power,  light,  and  warmth  to  the  build- 
ings, are  in  this  case  part  of  the  realty.  The  steam-engine  is  securely  and 
permanently  bolted  to  a  foundation  set  eight  or  ten  feet  deep  in  the  ground, 
and  it  was  put  in  for  permanent  use.  It,  with  its  appurtenances,  is  part  of 
the  realty,  and  so  are  the  boilers  which  are  a  necessary  adjunct  to  it,  also 
the  shafting,  belting,  couplings,  and  pulleys  to  communicate  the  power, 
and  also  the  water-wheels  and  water-wheel  governor :  Crane  v.  Brigham, 
3  Stockt.  Ch.  29;  Quinby  v.  Manhattan  Cloth  Co.  9  Green,  C.  E.  260  ;  Keve 
V.  Paxton,  11  Green,  C.  E.  107;  Fish  v.  Waterproof  Paper  Co.  2  Stewt.  16; 
S.  C.  on  appeal,  sub  nom;  McMillan  v.  Fish,  2  Stewt.  GIG;  Watson  v.  Wat- 
son Manuf.  Co.  3  Stewt.  4S3.  The  apparatus  for  the  manufacture  of  gas 
(called  a  generator),  is  situated  in  a  pit  made  expressly  for  it  in  a  small 
building  built  for  it  a  short  distance  from  the  main  building.  It  is  con- 
nected with  a  gas-pump  in  the  building,  and  the  pipes  are  attached  to  the 
beams  and  girders  by  hooks,  and  in  some  places  pass  through  holes  in 
tlie  side  walls,  bored  for  the  purpose.  The  generator  and  its  appurtenances 
and  the  pipes  are  fixtures  :  Hays  v.  Doane,  3  Stockt.  Ch.  84,  9G  ;  Ewell  on 
Fixtures,  299;  Regina  v.  Lee,  Law  R.  1  Q.  B.  242.  The  gas-burners  are  of 
the  same  character  in  this  case.  They  are  in  no  sense  furniture,  but  are 
mere  accessories  to  the  mill :  Sewell  v.  Angerstein,  18  L.  T.  N.  S.  300. 
Some  of  tho  heating  pipes  are  laid  on  hooks  attached  to  boards  which  are 
fastened  to  the  walls.  They  may  be  removed  without  disturbing  the 
boards  or  hooks.  In  ono  placo  there  are  two  nests  of  j^iping  which  rest  on 
the  floor  without  being  attached  to  it.  Such  pipes  so  attached  for  heating 
purposes  were,  under  like  circumstances,  held  to  be  fixtures  in  Quinby  v. 
Manhattan  Cloth  Co.  9  Green,  C.  E.  260.  See,  also,  Phillbrick  v.  Ewing,  97 
Mass.  133,  and  Stockwell  v.  Campbell,  39  Conn.  362.  Those  whicli  rest  on 
the  floor  are  not  to  be  excepted  under  tho  circumstances.  They  are  part 
of  tho  system  of  piping  in  the  building.  The  rest  of  the  property  mentioned 
in  tho  complainant's  mortgages,  is  personal.  The  Danforth  cap  spinning- 
frames,  Danforth  cap  twisting-frames,  the  ring  and  traveler  twisting-frames, 
balling-machines,  carding-machines,  grinding-machines,  drawing-frames, 
Higgins  or  jack  flj'-frames,  Higgins  slubber,  counter  twist-speeders, 
mules,  and  other  machines,  though  most  of  them  are  fastened  to  the 
floor  by  nails  or  screws,  or  held  in  position  by  cleats,  are  personal  prop- 
erty. They  are  annexed  merely  to  keep  them  in  position  ;  some  of  them 
could  not  be  operated  unless  held  firmly  in  place.  Though,  in  putting 
down  a  new  floor,  it  was  laid  down  around  the  feet  and  standards  of  the 
machines,  it  was  not  laid  over  but  only  up  to  them." 
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conflicting  decisions,  is  that  whether  an  article  is  a  fixture  or  not 
must  depend  upon  the  combination  of  several  tests,  any  one  of 
which  alone  is  not  conclusive.  In  a  case  which  is  frequently 
cited,  Chief  Justice  Bartlett  says :  "  From  the  examination  which 
I  have  been  enabled  to  give  to  this  subject,  and  after  a  careful 
review  of  the  authorities,  I  have  reached  the  conclusion  that  the 
united  application  of  the  following  requisites  will  be  found  the 
safest  criterion  of  a  fixture.  (1)  Actual  annexation  to  the  realty, 
or  something  appurtenant  thereto.  (2)  Appropriation  to  the  use 
or  purpose  of  that  part  of  the  realty  with  which  it  is  connected. 
(3)  The  intention  of  the  party  making  the  annexation,  to  make 
the  article  a  permanent  accession  to  the  freehold,  this  intention 
being  inferred  from  the  nature  of  the  article  affixed,  the  relation 
and  situation  of  the  party  making  the  annexation,  and  the  pur- 
pose or  use  for  which  the  annexation  has  been  made.  This 
criterion  furnishes  a  test  of  general  and  uniform  application ;  one 
by  which  the  essential  qualities  of  a  fixture  can,  in  most  instances, 
be  certainly  and  easily  ascertained,  and  tends  to  harmonize  the 
apparent  conflict  in  the  authorities  relating  to  the  subject.  It 
may  be  found  inconsistent  with  the  reasoning  and  distinctions  in 
many  of  the  cases;  but  it  is  believed  to  be  at  variance  with  the 
conclusion  in  but  few  of  the  well  considered  adjudications."* 
The  presumption  in  case  of  doubt  is  that  as  the  interest  of  the 
vendor  of  real  estate  is  permanent,  all  annexations  that  he  has 
made  are  for  his  prolonged  enjoyment,  and  for  the  substantial  and 
continued  enhancement  in  value  of  the  property.^ 

§  1212.  Valne  added  to  realty.  —  The  course  adopted  by  the 
majority  of  the  decisions  is  to  consider  everything  which  has 
been  attached  to  the  realty  for  the  purpose  of  adding  to  its  value 
a  fixture  passing  with  a  conveyance  of  the  land.**  "  Great  diver- 
sity exists  in  the  adjudications  on  this  subject,  and  few  decisions 
can  be  considered  as  absolute  authorities  in  other  instances,  even 
of  fixtures  of  a  similar  denomination.  It  will  be  found  on  an 
examination  of  the  books  that  considerations  of  custom,  intention, 

1  In  TeafFv.  Hewitt,  1  Ohio  St.  511,  530;  59  Am.  Dec.  634. 

2  TiflFt  V.  Horton,  53  N.  Y.  377,  3S2  ;  Potter  v.  Cromwell,  40  N.  Y.  287. 

'  Johnson  v.  Wiseman,  4  Met.  (Ky.)  357 ;  Crane  v.  Brigham,  11  N.  J.  Eq. 
29 ;  Philipson  v.  Mullanphy,  1  Mo.  620. 
II.  Deeds.  — 34. 
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ornament,  convenience,  and  so  forth,  liav^e  all  had  influence  iu 
controlling  the  cases.  Whilst  it  has  been  held  that  chattels 
should  not  be  regarded  as  fixtures,  unless  they  are  so  far  incor- 
porated with  the  structure  of  which  they  form  a  part  that  they 
cannot  be  severed  from  it  without  injuring  the  structure  itself,  as 
in  Farrar  v.  Chauffetete,^  yet  the  general  course  of  decision  is  iu 
favor  of  viewing  everything  as  a  fixture  which  has  been  attached 
to  the  realty,  with  a  view  to  the  purpose  for  which  it  is  employed 
or  held,  however  slight  or  temporary  the  connection  between  them. 
In  accordance  with  this  rule,  it  has  been  held  repeatedly  that 
the  machinery  of  a  manufactory  is  to  be  regarded  as  a  part  of 
the  realty,  whether  it  is  attached  to  the  body  of  the  building  or 
merely  connected  with  the  other  machinery  by  running  bands  or 
gearing  which  may  be  thrown  off  at  pleasure,  and  without  injury 
to  the  freehold.  In  general,  it  may  be  said  that  as  between 
vendor  and  vendee  the  purchaser  is  clearly  entitled  to  everything 
that  has  been  annexed  to  the  freehold,  with  a  view  of  increasing 
its  value  or  adapting  it  to  the  purposes  for  which  it  is  used;  and 
within  this  principle  it  has  been  held  that  pipes  and  bath-tubs 
of  a  dwelling,  the  counters  of  a  store,  the  vats,  stills,  and  kettles 
of  a  brewery  or  distillery,  are  fixtures."^ 

1  5  Denio,  527. 

*  Rogers  v.  Crow,  40  Mo.  91,  95,  per  Wagner,  J.,  citing  Walmsley  v. 
Milne,  7  Com.  B.  N.  S.  115 ;  Wilde  v.  Waters,  16  Com.  B.  637 ;  Cohen  v. 
Kyler,  27  Mo.  122 ;  Tabor  v.  Robinson,  36  Barb.  4S5 ;  Man  v.  Schwarz- 
walder,  4  Smith,  E.  D.  273;  Bryan  v.  Lawrence,  5  Jones,  337.  In  Johnson 
V.  Wiseman,  4  Met.  (Ky.)  357,  Peters,  J.,  delivering  tho  opinion  of  the  court, 
says  (p.  360) :  "  There  can  be  no  doubt  that  upon  the  sale  of  the  freehold, 
fixtures  will  pass  in  the  absence  of  any  express  provision  to  the  contrary. 
It  has  been  held  in  some  cases  that  to  give  chattels  tho  character  of  fixtures, 
and  deprive  them  of  that  of  personalty,  they  must  be  so  firmly  fixed  to  tho 
realty  that  they  cannot  be  removed  without  injury  to  the  freehold  from 
the  act  of  removal,  and  apart  from  tho  subtraction  of  the  thing  removed  ; 
but  the  better  opinion  is,  however,  tho  other  way,  and  in  favor  of  viewing 
everything  as  a  fixture  which  has  been  attached  to  the  realty  with  a  view 
to  the  purposes  for  which  it  is  held  or  employed,  however  slight  or  tem- 
porary the  connection  between  them.  It  has  accordingly  been  decided  in 
a  great  number  of  cases,  that  the  machinery  of  a  manufactory  is  to  be 
regarded  as  a  part  of  the  realty,  whether  it  be  attached  to  the  body  of  the 
building,  or  merely  connected  with  the  other  machinery  by  running  bands 
or  gearing  which  may  be  thrown  off  at  pleasure,  and  without  injuiy  to  the 
freehold  :  Notes  to  Elwes  v.  Mawe,  and  authorities  cited  ;  2  Smith's  Lead. 
Cases,  249.  Xor  can  it  be  said  that  actual  annexation  was  so  essentially 
necessary  to  constitute  a  fixture,  even  in  the  earliest  and  most  technical 
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§  1213.  English  view  of  movable  macMnery.  —  lu  England 
and  Ireland,  the  courts  manifest  a  strong  inclination  to  consider 
all  machinery  annexed  to  the  floor,  ceilings,  or  sides  of  a  build- 
ing in  a  ''quasi  permanent  manner,"  by  bolts  or  screws,  as  being 
fixtures  which  pass  by  a  deed  or  mortgage  to  the  purchaser  or 
mortgagee.  They  hold  that  the  facts,  that  the  design  of  the 
annexation  was  solely  to  steady  the  machines  when  in  use,  that 
their  removal  might  be  effected  without  injury  to  them  or  to  the 
freehold,  and  that  the  machines  are  in  the  nature  of  trade  fixtures, 
which  as  between  landlord  and  tenant,  belong  to  the  latter,  can 
make  no  difference ;  they  are  nevertheless  regarded  as  a  part  of 
the  realty.^  In  a  case  determining  what  articles  passed  as 
fixtures,  where  the  owner  of  certain  premises  created  a  mortgage 
upon  them,  and  afterwards  executed  a  bill  of  sale  of  the  machin- 
ery therein  contained  to  a  third  person,  and  subsequently  exe- 
cuted a  deed  to  the  mortgagee  of  the  land  covered  by  the 
mortgage,  the  assignee  under  the  bill  of  sale  having  notice  of  the 
prior  mortgage,  this  question  arose.  The  authorities  are  reviewed 
by  Hannen,  J.,  who  says :  "On  the  part  of  the  plaintiff  it  was 
strongly  contended  on  the  authority  of  Hellawell  v.  Eastwood,^ 

periods  of  the  common  law,  as  to  bear  down  and  overpower  all  other  con- 
siderations. The  doctrine  of  heirlooms  necessarily  implies  that  chattels 
may  be  deprived  of  their  movable  and  personal  character,  and  i-endered 
inseparably  attendant  upon  the  inheritance,  by  the  force  of  moral  associa- 
tion. It  has  never  been  doubted  that  the  keys  of  a  house,  or  the  fences 
or  walls  of  a  farm,  are  part  of  the  freehold.  It  was  held  in  Kittridge  v. 
Wood,  3  N.  H.  503, 14  Am.  Dec.  393,  and  Parsons  v.  Camp,  11  Conn.  525,  that 
the  manure  on  a  farm  at  the  time  it  was  sold  vested  in  the  vendee.  And 
these  decisions  were  followed  in  Goodrich  v.  Jones,  2  Hill,  142,  and  the 
purchaser  held  to  be  both  entitled  to  the  manure  and  the  fences,  although 
the  latter  had  been  detached  from  the  soil :  Goodrich  v.  Jones,  2  Hill,  142. 
These  authorities  are  cited  to  show  that  the  ancient  rule  which  treated 
nothing  as  fixtures  except  such  chattels  as  were  fastened  to  the  realty,  and 
were  more  or  less  immovable,  has  been  modified  and  moulded  to  suit  the 
improvements  in  art  and  science  of  modern  times."  See  Fairis  v.  Walker, 
1  Bail.  540  ;  Voorhis  v.  Freeman,  2  Watts  &  S.  117 ;  37  Am.  Dec.  490 ;  Heer- 
mance  v.  Vernoy,  6  Johns.  5 ;  Gary  v.  Burguires,  12  La.  An.  227 ;  Pierce 
V.  George,  108  Mass.  7b*  Allen  v.  Woodard,  125  Mass.  400;  Parsons  v. 
Copeland,  38  Me.  537. 

1  Longbottom  v.  Berry,  Law  R.  5  Q.  B.  123,  137 ;  S.  C.  39  Law  J.  Q.  B. 
37 ;  10  Best  &  Smith,  852,  877 ;  22  L.  T.  N.  S.  385 ;  Mather  v.  Fraser,  2  Kay 
&  J.  536 ;  25  Law  J.  Ch.  361 ;  Walmsley  v.  Milne,  7  Com.  B.  N.  S.  115 ;  29 
Law  J.  Com.  P.  97;  Cullwick  v.  Swindell,  Law  R.  3  Eq.  249;  Climie  v. 
Wood,  Law  R.  3  Ex.  257 ;  S.  C.  in  error.  Law  R.  4  Ex.  328. 

2  6  Ex.  295 :  20  Law  J.  Ex.  154. 
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that  the  machines  and  articles  now  in  dispute,  looking  to  the 
nature  of  the  articles,  the  mode  of  annexation,  and  the  object  and 
purpose  of  annexation,  were  not  in  truth  fixtures  at  all,  but 
remained  mere  movable  goods  and  chattels,  which  would  be  liable 
to  distress,  as  the  machines  called  cotton  mules  were  held  to  be 
in  that  case.  The  grounds  of  decision  given  by  the  court  in 
that  case  being,  that  the  annexation  there  was  so  slight  as  to 
admit  of  removal  of  the  machines  without  injury  to  the  building 
or  themselves,  and  the  object  and  purpose  of  annexation  being 
not  to  improve  the  inheritance,  but  to  render  the  machines  steady 
and  more  capable  of  convenient  use  as  chattels.  In  that  case, 
the  mules  were  affixed  in  the  same  manner  as  many  of  the 
machines  in  the  present  case.  But  it  is  observable  that  the  case 
w^as  decided  before  any  of  the  cases  to  which  we  have  referred,  and 
was  cited  in  all,  or  most  of  them,  but  not  followed  in  any.  On 
the  contrary,  it  was  distinguished  in  Mather  v.  Fraser,*  by  the 
present  Lord  Chancellor,  then  Vice-Chancellor,  who  observed 
that  it  was  a  case  between  landlord  and  tenant,  and  was  alto- 
gether inapplicable  to  the  question  whether  machines  fixed  by  an 
owner  of  the  soil  passed  to  a  mortgagee  of  the  freehold.  In  that 
case  machinery  fixed  in  the  same  manner  as  the  machines  in 
Hellawell  v.  Eastwood,^  were  considered  to  pass  to  a  mortgagee  as 
fixtures;  and  so  also  in  Walmsley  v.  Milne,*  the  fact  that  the 
machinery  was  so  fastened  as  to  admit  of  severance  without 
injury  to  the  building,  or  the  things  fixed,  was  also  disregarded 
by  the  court ;  as  was  also,  in  Climie  v.  Wood,^  the  special  addi- 
tional facts  found  by  the  jury,  that  the  object  of  annexation  was 
for  the  more  convenient  use  of  the  things  fixed,  and  not  to 
improve  the  inheritance.  In  the  present  case  the  machinery  in 
question  was  nearly  all  firmly  fixed  to  the  building,  in  what 
the  Vice-Chancellor,  in  Mather  v.  Fraser,^  calls  a  quasi  perma- 
nent manner,  viz.,  by  screws,  or  bolts,  or  soldered  with  lead ;  in 
most  cases  they  were  affixed  to  the  floor,  in  some  both  to  floor 
and  roof,  and  in  others  to  the  side  walls.     This  fixing  was 

»  2  Kay  <fc  J.  536. 

*  6  Ex.  295  ;  20  Law  J.  Ex.  154. 

»  7  Com.  B.  N.  S.  115 ;  29  Law  J.  Com.  P.  97. 

*  Law  R.  3  Ex.  257 ;  in  error,  Law  R.  4  Ex.  328. 
6  2  Kay  &  J.  536. 
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clearly  necessary,  for  they  could  not  otherwise  be  effectually  used, 
as,  for  the  same  reason,  the  fixing  was  obviously  not  occasional, 
but  permanent.  It  is  no  doubt  said  in  this  case  that  the  object 
of  fixing  was  to  insure  steadiness  and  keep  the  machines  in  their 
places  when  worked ;  but  the  same  thing  could  probably  be  said 
of  most  trade  fixtures,  from  a  steam-engine  downwards,  and  if 
the  effect  of  this  fixing  is  to  cause  the  whole  set  of  machines  to 
be  effectually  used  in  the  manufacture  of  wool  and  cloth,  it  seems 
very  diflScult  to  avoid  coming  to  the  conclusion  that  a  necessary 
consequence  is  to  cause  the  mill  to  be  put  to  a  more  profitable 
use  as  a  wool-mill  than  it  otherwise  would  be;  it  is  also  equally 
difiicult  to  conceive  that  a  machine,  which  at  all  times  requires  to 
be  firmly  fixed  to  the  freehold,  for  the  purpose  of  being  worked, 
could  truly  be  said  never  to  lose  its  character  as  a  movable 
chattel.  We  therefore  think  that  the  case  of  Hellawell  v.  East- 
wood was  well  distinguished  from  cases  like  the  present  in 
Mather  v.  Fraser ;  and  that  all  the  fixed  articles  in  this  case  were 
such  articles,  in  the  nature  of  trade  fixtures,  as  were  considered 
by  the  court  of  error  in  Climie  v.  Wood  to  pass  to  the  mortgagees, 
and  that  they  passed  here  to  the  defendants,  under  their  mort- 
gage and  subsequent  conveyance."  ^  In  a  case  in  Ireland,  looms 
made  fast  to  a  tiled  floor,  by  wrought-iron  spikes  driven 
through  the  tiles,  are  fixtures  that  will  pass  by  a  conveyance."^ 


»  In  Longbottom  v.  Berry,  Law  R.  5  Q.  B.  123,  137 ;  S.  C.  39  Law  J. 
Q.  B.  37. 

2  In  re  Dawson,  Tate  &  Co.  Irish  R.  2  Eq.  218.  See,  also,  Barnett  v. 
Lucas,  5  I.  R.  C.  L.  140  ;  Boyd  v.  Shorrock,  Law  R.  5  Eq.  72  ;  S.  C.  37  Law 
J.  Ch.  144 ;  17  L.  T.  N.  S.  197 ;  16  Week.  R.  102 ;  Holland  v.  Hodgson,  Law 
R.  7  Com.  P.  328 ;  Wiltshear  v.  Cottrell,  1  El.  &  B.  674  ;  S.  C.  22  Law  J.  Q.  B. 
177 ;  17  Jur.  758  ;  18  Eng.  L.  &.  Eq.  142  ;  The  Patent  Peat  Co.  17  L.  T.  N.  S. 
69 ;  Parsons  v.  Hind,  13  Week.  R.  860.  The  court  said,  per  Miller,  J.,  in 
In  re  Dai\'son,  Tate  &  Co.  Irish  R.  2  Eq.  218  (p.  221) :  "  Another,  however, 
and  a  serious  question,  arises  from  the  deed  of  1866,  not  having  been 
registered  as  a  bill  of  sale,  namely,  whether  the  looms  which  had  been 
erected  in  the  factory  at  Banview,  and  mentioned  in  the  schedule  to  that 
deed,  were  fixtures  so  as  to  pass  bj'  the  mortgage  of  June,  1866,  or  movable 
chattels  vested  in  the  assignees.    There  has  been  evidence,  both  on  the 

part  of  the  assignees  and  mortgagees,  as  regards  that  question 

The  evidence  relied  upon  by  the  mortgagees  of  1866,  as  establishing  that 
the  looms  in  question  were  fixtures,  was  that  given  by  Watts,  a  practical 
engineer  who  was  sent  down  specially  to  the  Banview  factory  for  the 
purpose  of  making  an  examination  of  these  looms.  He  stated  that  the 
floors  upon  which  the  looms  were  placed  were  paved  over  with  tiles  or 
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§  1214.  American  cases. — lu  this  country,  it  seems  to  be 
generally  cousi Jered,  though  there  are  many  cases  to  the  contrary, 
that  if  the  articles  can  be  removed  without  essential  injury  to 
the  freehold  or  to  themselves,  and  if  the  purpose  of  attaching 
them  to  a  structure  is  solely  to  maintain  them  in  a  steady  condi- 
tion, they  are  personal  property,  and  a  deed  or  mortgage  will 
not  transfer  them,  unless  such  is  the  express  intention  to  be 
gathered  from  the  deed  itself.  Thus,  machinery  in  a  black- 
smith and  wagonmaker's  shop,  consisting  of  a  boring  lathe,  an 
engine  lathe,  a  wood-turning  lathe,  a  press  drill,  a  press  punch, 
an  upright  saw,  and  a  circular  saw,  all  propelled  by  water  and 
attached  to  the  building  for  the  purpose  of  making  them  firm, 
and  which  can  be  removed  from  the  building  without  serious 
injury  to  it,  are  personal  property,  and  not  fixtures.^  So  where 
property  embracing  various  articles  of  machinery  for  carding, 
spinning,  twisting,  balling,  preparing,  and  packing  cotton,  and 
standing  upon  the  floor  of  a  mill  over  the  apertures  therein, 
made  for  the  passage  of  the  leather  bands  or  belts  by  which  the 

bricks  about  a  foot  square  ;  that  three  of  the  looms  were  not  attached  to 
the  floor ;  and  that  one  hundred  and  one  looms  were  attached  by  a 
wrought-iron  spike  driven  through  the  feet  of  each  loom  into  the  floor_ 
The  spike  is  five  inches  long  by  a  half  inch  thick,  and  he  had  to  get  & 
hammer  and  chisel  to  draw  it  out.  The  spikes  were  driven  into  tlio  floor» 
and  the  looms  wore  fastened  down  to  prevent  them  from  moving ;  and  he 
stated  that  the  fastening  was  essential  to  their  being  worked.  The  evidence 
relied  upon  by  the  assignees  was  that  of  Mr.  Woodford,  who  stated  that 
although  he  was  not  an  engineer,  he  was  familiar  with  such  subjects,  and 
was  a  flax  sewing-machine  maker.  He  said  there  was  a  fastening  on  the 
looms,  by  a  spike  put  down  into  the  tiles,  and  that  the  tiles  were  about  two 
inches  thick ;  that  if  the  belts  by  which  the  machines  were  moved  were 
tight,  the}'  were  liable  to  be  lifted  up,  if  not  made  fast  to  the  floor  (but 
that  would  be  only  at  the  time  the  machine  might  be  set  going),  and  tliat 
if  not  fastened  down  some  accident  might  take  place ;  nearly  all  the  looms 
were  fastened  and  only  three  or  four  were  loose  ;  he  does  not  saj''  there 
was  any  use  in  a  fastening,  further  than  to  prevent  an  accident  in  case  of 
a  tight  belt.  Upon  the  whole  of  the  evidence  in  this  case,  and  upon  the 
question  of  the  fixtures,  I  cannot  come  to  any  other  conclusion  than  that 
the  one  hundred  and  one  looms  at  the  factory  in  Banview,  which  were 
fastened  in  the  manner  and  for  the  purposes  described,  had  the  elements 
necessary  to  consitute  a  fixture,  and  were,  at  the  date  of  the  banla-uptcy 
in  this  matter,  fixtures  attached  to  the  freehold ;  but  that  the  remaining 
three  looms  that  were  not  so  fastened,  and  as  to  which  there  is  no  very 
clear  evidence  as  to  whether  in  fact  they  ever  had  been  used,  could  not  be 
regarded  as  having  been  fixtures  at  the  date  of  the  bankruptcy." 
»  Bartlett  v.  Wood,  32  Yt.  372. 
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machinery  was  moved;  and  where  the  machinery  was  not  fast- 
ened to  the  building  in  any  other  manner  than  by  such  bauds 
and  belts,  and  in  some  cases  by  cleats  tacked  to  the  floor,  the 
bauds  being  used  for  motion,  and  not  for  fastening,  and  where 
each  machine  might  be  removed  without  injury  to  itself  or  to 
the  building,  it  was  held  iu  a  controversy  between  a  person 
claiming  the  machinery  under  a  mortgage  upon  the  realty  and 
creditors  of  the  mortgagor  under  an  execution  against  his  j^rop- 
erty  and  unde.-  a  chattel  mortgage,  that  the  articles  were  not 
attached  to  the  building  in  such  a  manner  as  to  constitute  them 
fixtures.^     "To  constitute  an  instrument  or  machine  employed 

1  Vanderpoel  v.  Van  Allen,  10  Barb.  157.  See,  also.  Swift  v.  Thompson, 
9  Conn.  63  ;  21  Am.  Dec.  718 ;  Murdock  v.  Giflford,  18  N.  Y.  28  ;  Tobias  v. 
Francis,  3  Vt,  425 ;  23  Am.  Dec.  217 ;  Cresson  v.  Stout,  17  Johns.  116 ;  8 
Am.  Dec.  373 ;  Capen  v.  Peckham,  35  Conn.  8S ;  Gale  v.  Ward,  14  Mass. 
352;  7  Am.  Dec.  223;  Gaylor  v.  Harding,  37  Conn.  508;  Graves  v.  Pierce, 
53  Mo.  429 ;  McKim  v.  Mason,  3  Md.  Ch.  186  ;  Sturgis  v.  Warren,  11  Vt.  433. 

In  Vanderpoel  v.  Van  Allen,  supra.  Brown,  J.,  said :  "  The  property  in 
dispute  consists  of  various  articles  of  machinery  for  carding,  spinning, 
twisting,  balling,  preparing,  and  packing  cotton  yarn  and  cotton  twine. 
It  stands  upon  the  floor  of  the  mill,  over  the  apertures  or  openings  therein 
made  for  the  passage  of  the  leather  bands  or  belts  by  which  it  is  moved, 
and  is  not  fastened  to  the  building  otherwise  than  by  such  belts  and  bands, 
and  in  some  few  instances  and  articles  by  cleats  tacked  to  the  floor  because 
it  was  out  of  level  when  placed  upon  it.  The  bands  are  used  for  motion 
and  not  for  fastening,  and  the  cleats  to  give  a  uniform  and  level  surface  to 
the  floor  of  the  building.  The  motive  power  is  water  ;  the  belts  or  bands 
passing  over  a  wheel  or  pulley  upon  each  separate  machine,  and  from 
thence  run  over  drums  upon  lines  of  shafting,  geared  in  communication 
with  the  water-wheel.  The  belts  or  bands  are  slipped  off  and  on  the  pul- 
leys by  hand,  so  as  to  put  it  in  operation,  or  arrest  its  motion,  at  the  pleas- 
ure of  the  operator.  Every  machine  may  be  easUy  and  conveniently 
removed  without  injury  to  itself  or  to  the  building  in  which  it  stands ; 
and  if  so  removed  might  be  used  with  the  same  effect  and  for  the  same 
purpose  on  the  floor  of  any  other  building  where  there  is  motive  power  to 
put  it  in  operation.  The  mill  or  building  would  suflfer  no  detriment  from 
such  removal,  for  it  is  immediately,  and  without  any  previous  prepara- 
tion, adapted  to  the  use  of  similar  machines  for  the  manufacture  of  the 
same  article,  or  for  any  other  machines  employed  in  a  different  manu- 
facture, which  stand  upon  a  level  floor,  and  are  put  in  motion  by  a  pulley 
and  a  band.  The  machinery  was  not  constructed  in  the  building  or  upon 
the  premises  where  it  is  used,  for  the  better  enjoyment  of  the  inheritance  ; 
but  eacli  separate  article  was  made  in  a  work  or  machine  shop  in  a  dififer- 
ent  place,  and  removed  entire  and  complete  and  tit  for  use  to  the  place 
where  it  now  is.  It  is  in  proof  that  such  like  machinery  is  oftentimes  the 
property  of  the  manufacturer,  while  the  mill  where  it  is  used  is  the  prop- 
erty of  another ;  and  that  it  is  a  common  occurrence  to  remove  the  articles 
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in  the  business  of  trade  or  manufactures  a  fixture,  so  as  to  pass 
with  the  deed  as  parcel  of  the  freehold,  it  must  be  permanently 

separately  from  the  mill  to  tho  work  shop,  to  be  repaired  and  remodeled, 
and  Avhen  so  repaired  they  are  returned  to  the  mill  again.  There  is  noth- 
ing 'in  tho  pleadings  or  proofs  to  show  when  the  property  was  placed  in 
the  mill  —  whether  before  or  since  tho  date  of  tho  plaintiff's  mortgage  —  so 
that  if  it  has  now  become  a  part  of  tho  freehold,  it  is  subject  to  the  plaint- 
iff's lien,  and  cannot  be  removed.  Otherwise  it  belongs  to  the  defendants, 
and  may  bo  taken  away  and  appropriated  by  them  to  the  payment  of  their 
debt.  Fixtures  are  defined  to  bo  '  chattels  or  articles  of  a  personal  nature 
which  have  been  affixed  to  the  land.'  To  make  an  article  a  fixture,  'it 
must  not  only  bo  essential  to  tho  business  of  the  erection,  but  it  must  be 
attached  to  it  in  some  way  ;  at  least,  it  must  bo  mechanically  fitted,  so  as, 
in  ordinary  understanding,  to  make  a  part  of  tho  building  itself.'  The 
general  rule  is  '  that  anything  of  a  personal  nature  not  fixed  to  the  free- 
hold cannot  be  considered  as  an  incident  to  the  land,  as  between  vendor 
and  vendee.'  The  property  in  question  is  not  actually  annexed  to  the 
freehold.  The  mere  setting  down  upon  the  floor  of  the  building,  and  the 
leather  bands  slipped  on  to  the  pulleys  when  it  is  in  motion,  do  not  affect  a 
physical  union.  Nor  do  tho  cix'cumstances,  in  my  judgment,  make  out  a 
constructive  annexation.  Each  of  these  machines  is  complete  and  per- 
fect, and  to  a  great  extent,  independent  in  itself.  If  any  one  of  them  is 
dependent  on  another,  they  are  not  all  dependent  on  each  other,  nor  on 
the  water-power  and  the  mill,  except  for  motion,  for  the  proof  shows  that 
there  is  no  particular  fitness  or  adaptation  to  this  mill  or  water-power 
more  than  there  is  to  any  other.  This  machinery  bears  but  little  resem- 
blance, if  anj%  to  the  key  of  a  door,  the  chain,  dogs,  and  bars  of  a  saw-mill, 
the  stone  of  a  grist-mill  taken  up  to  be  picked,  the  Venetian  blind,  window 
shutters  and  doors  temijorarily  removed  from  their  hinges,  or  tho  miU 
irons  and  gearing  dislocated  and  carried  away  by  a  flood,  of  which  we 
read  in  the  books  ;  for  they  were  essential  and  necessary  parts  of  machin- 
ery or  structures,  which  were  so  firmly  united  with  the  freehold  as  to 
make  them  fixtures  beyond  all  dispute.  Tho  rigor  of  tho  ancient  law  of 
fixtures,  as  between  landlord  and  tenant,  has  been  much  relaxed  in 
modern  times  for  tho  benefit  of  trade.  In  this  State,  it  has  been  modified 
as  between  heir  and  executor  or  administrator  (2  Rev.  Stats.  21,  ?  G); 
but  between  vendor  and  vendee,  mortgagor  and  mortgagee,  it  remains  as 
it  always  was.  Tho  uncertainty  wliich  we  constantly  encounter  in  the 
investigation  of  the  subject  sometimes  arises  from  the  nature  of  the  thing 
claimed  to  be  a  fixture  ;  and  at  other  times,  from  the  means  by  which  it 
is  supposed  to  be  united  with  the  freehold.  Connection  or  disconnection, 
union  or  separation,  seemed  to  be  the  essence  of  the  ancient  rule  ;  yet  to 
insist  upon  it  in  its  literal  sense  will  not  free  the  subject  from  its  real  diffi- 
culties. There  are  certain  things  upon  agricultural  land  —  of  which  rail 
fences  may  be  given  as  an  example  —  resting  upon  its  surface,  and  in  no 
other  way  attached  to  it,  light,  movable,  and  actually  moved  about  from 
place  to  place,  and  from  time  to  time,  to  suit  the  convenience  of  the  occu- 
pant, which  the  law  and  the  universal  sense  of  mankind  regard  as  fixt- 
ures. While  there  are  certain  other  things  attached  to  the  interior  walls 
of  a  dwelling-house,  by  nails,  screws,  and  iron  straps,  of  which  mirrors 
and  paintings  may  be  given  as  examples,  which  are  in  like  manner 
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habitually  attached  to  it,  or  it  must  be  a  component  part  of 
some  erection,  structure,  or  machine  which  is  attached  to  the 
freehold,  and  without  which  the  erection,  structure,  or  machine 
would  be  imperfect  and  incomplete."  ^ 

§  1215.  Different  view. — A  different  view,  however,  prevails 
in  some  of  the  States.  Thus,  in  North  Carolina,  a  cotton-gin 
and  press  attached  to  the  freehold  in  the  usual  way,  have  been 
held  to  be  fixtures.^  In  Mississippi,  gin-stands  annexed  to  the 
freehold  in  the  ordinary  manner,  are  regarded  as  fixtures  which 
pass  by  a  sale  of  the  realty.^  In  Maine,  it  was  held  that  belts, 
looms,  carding  machines,  pickers,  jacks,  spoolers,  and  dressers, 
suited  and  designed  for  a  woolen  factory  and  placed  therein  by 
the  owners,  although  they  were  capable  of  removal  without 
injury  to  the  freehold,  were  fixtures,  appertaining  to  the  realty, 
and,  accordingly,  such  articles  in  a  partition  ordered  among 
tenants  in  common  may  be  divided  as  real  estate.'*  A  planing 
machine,  lathes,  and  vices  in  a  machine  shop  or  car  factory,  if 
they  are  a  necessary  part  of  the  machinery  for  carrying  on  the 
business,  it  was  decided  in  Pennsylvania,  are  fixtures,  appurte- 
nant to  the  realty,  without  regard  to  the  manner  in  which  they 
are  attached  to  the  building  in  which  they  are  used.^     Acting  on 

regarded  as  chattels.  In  respect  to  structures  and  machines  used  in  the 
business  of  trade  and  manufacturing,  there  is  a  wide  and  manifest  distinc- 
tion between  ponderous  articles  purposely  fitted  and  adapted  to  the  places 
where  they  are  used,  and  unfitted  and  unadapted  to  all  others,  of  which 
water-wheels,  mill  gearing,  shafts,  carriage-ways  for  saw-mills,  steam 
boilers  and  engines  may  be  given  as  examples,  and  those  lighter,  more 
portable  and  wonderful  creations  of  human  ingenuity*and  skill,  of  which 
power  looms,  carding,  spinning,  and  pin  machines  may  be  cited  as  exam- 
ples, which  stand  like  a  piece  of  furniture  upon  a  floor,  are  moved  by  any 
kind  of  motive  power  which  may  be  displaced,  and  repaired  and  replaced, 
without  interruption  to  the  business  or  hindrance  to  the  other  machinery, 
and  which  have  no  other  connection  with  the  freehold  but  that  formed  by 
the  leather  band  which  puts  them  in  motion," 

1  Vanderpoel  v.  Van  Allen,  10  Barb.  157.  And  see  Hellawell  v.  East- 
wood, 6  Ex.  295 ;  Parsons  v.  Hind,  14  Week.  R.  860 ;  Hutchinson  v.  Kay, 
23  Beav.  413 ;  Waterfall  v.  Penistone,  6  El  &  B.  876 ;  Rogers  v.  Brokaw, 
25  N.  J.  Eq.  496.     . 

2  Bond  V.  Coke,  71  N.  C.  97. 

'  Richardson  v.  Borden,  42  Miss.  71. 

*  Parsons  v.  Copeland,  38  Me.  537. 

»  Christian  v.  Dripps,  28  Pa.  St.  271.  It  was  also  held  in  this  case  that 
the  proof  of  a  custom  in  opposition  to  the  law  of  fixtures,  could  not  evade 
the  rule. 
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the  principle  that  machinery  in  a  cotton  or  woolen  factory  neces- 
sary to  constitute  it  is  a  part  of  the  freehold,  and  as  such  will 
pass  by  the  owner's  deed,  or  by  the  deed  of  the  sheriff  selling  the 
real  estate  upon  execution,  the  court  in  the  same  State  determined 
that  where  such  a  fixture  was  detached  by  the  former  owner, 
after  a  sale  by  the  sheriff,  the  purchaser  of  the  real  estate  could 
maintain  replevin  for  the  article  against  the  person  who  detached 
it/ 

§  1216.  Effect  of  statute.  —  A  statute  in  California  provided 
that  "any  inhabitant  of  this  State,  who  has  put  or  placed 
improvements  upon  any  lands  belonging  to  this  State,  or  the 
United  States,  or  who  has  the  right  of  possession  of  such  improve- 
ments on  said  lands,  shall  have  the  right  to  remove  such  improve- 
ments from  such  lands  at  any  time  within  six  months  after  such 
lands  shall  have  become  the  private  property,  by  purchase  or 
otherwise,  of  any  person  or  persons,  firm,  corporation,  or  com- 
pany, either  within  or  without  this  State ;  and  such  inhabitant 
shall  not  be  liable  to  an  action  for  damages  for  the  removal  of 
such  improvements,  within  the  time  above  stated.  All  houses, 
barns,  sheds,  outhouses,  buildings,  and  fences,  and  all  orchards 
and  vineyards,  shall  be  deemed  and  held  to  be  improvements, 
■within  the  meaning  of  this  act."  This  statute  in  respect  to 
improvements  which  were  attached  to  the  soil,  and  became  a 
part  of  the  freehold,  was  held  to  interfere  with  the  primary 
disposal  of  the  public  lands  by  the  United  States,  and  to  be  in 
conflict  with  the  act  of  Congress  admitting  California  into  the 
Uuion.^     But  wkile  this  is  held  of  improvements  attached  to 

1  Harlan  v.  Harlan,  15  Pa.  St.  507  ;  S.  C.  20  Pa.  St.  303 ;  53  Am.  Dec.  612. 
See,  also,  Synaonds  v.  Harris,  51  Mo.  14 ;  Deal  v.  Palmer,  72  N.  C.  582 ; 
Latham  v.  Blakely,  70  N,  C.  368 ;  Tate  v.  Blackburne,  48  Miss.  1 :  Trull  v. 
Fuller,  28  Me.  545 ;  Bratton  v.  Clawson,  2  Strob.  478 ;  Balier  v.  Davis,  19 
N.  H.  325 ;  Fairis  v.  Walker,  1  Bail.  540 ;  McDaniel  v.  Moody,  3  Stewt.  140. 
Compare  Hancock  v.  Jordan,  7  Ala.  443  ;  Cole  v.  Roach,  37  Tex.  413. 

2  Collins  V.  Bartlett,  44  Cal.  371 ;  Stats.  Cal.  1807-08,  p.  708.  Rhodes,  J., 
delivering  the  opinion  of  the  court  in  Collins  v.  Bartlett,  said  (p.  383) :  "  This 
enactment  raises  the  question  whether  this  Slate  has  authority  to  provide 
that  a  patent  issued  in  accordance  with  the  acts  of  Congress,  upon  a  sale  of 
the  public  lands  of  the  United  States,  shall  not  convey  absolutely  to  the 
purchaser,  all  that  il  purports  to  convey  — all  the  real  estate  within  the 
boundaries  of  the  lands  described  in  the  patent.  If  houses,  fences, 
orchards,  and  vineyards  on  the  lands  of  the  United  States  are  real  estate, 
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the  realty,  so  as  to  become  a  part  of  it,  it  is  also  held  that  if 
buildings  and  fences  erected  on  the  public  lands  of  the  United 
States,  are  not  attached  to  the  soil  in  such  a  manner  as  to  form 
a  part  of  the  freehold,  they  do  not  pass  to  a  purchaser  from  the 
United  States,  the  latter  having  no  interest  in  them ;  the  person 
who  constructs  them  is  entitled  to  remove  them  after  the  issuance 
of  a  patent  to  the  purchaser.^  Statutes  commonly  designated  as 
"betterment  laws,"  which  provide  for  the  payment  by  the  true 
owner  for  improvements  made  by  another,  intended  to  secure  to 
the  latter  the  fruits  of  his  labor,  have  been  held  to  be  consti- 
tutional, almost  without  question.^ 

they  are  as  much  a  part  of  the  freehold  as  the  soil  itself ;  and  the  statute,  by 
giving  to  them  other  names,  does  not  change  their  character,  or  sever  them 
from  the  land.  They  being  a  part  of  the  freehold,  a  patent  issued  in  the 
usual  form  by  the  United  States  would  convey  them  to  the  purchaser  of  the 
land,  and  the  State  cannot  prevent  them  from  vesting  absolutely  in  the  jxir- 
chaser  by  virtue  of  the  patent,  %\'ithout  interfering  with  the  primary  disposal 
of  the  public  lands  by  the  United  States.  When  the  '  improvements '  are  in 
fact  personal  i^roperty ,  it  needs  not  the  aid  of  a  statute  to  give  the  owner  the 
right  to  remove  them  from  the  land,  and  it  is  equally  clear  that  the  statute, 
so  far  as  it  purports  to  give  the  claimant  the  right  to  remove  them  from 
lands  of  which  they  formed  a  part  when  they  were  sold  and  conveyed  by 
the  United  States,  is  void,  because  in  conflict  with  the  act  admitting  this 
State  into  the  Union." 

1  Pennybecker  v.  McDougal,  48  Cal.  160. 

^  Among  the  many  cases  so  holding  we  select  the  following :  Ross  v. 
Irving,  14  111.  171 ;  Brown  v.  Storm,  4  Vt.  37;  Childs  v.  Shower,  18  Iowa, 
261;  Longworth  v.  Worthington,  6  Ohio,  10;  Whitney  v.  Richardson,  31 
Vt.  300 ;  Pacquette  v.  Pickness,  19  Wis.  219 ;  Fowler  v.  Halbert,  4  Bibb, 
54 ;  Hunt's  Lessee  v.  McMahan,  5  Ohio,  133 ;  Withington  v.  Corey,  2  N.  H. 
115 ;  Scott  V.  Mather,  14  Tex.  235 ;  Saunders  v.  Wilson,  19  Tex.  194 ;  Bacon 
V.  Callender,  6  Mass.  303  ;  Moss  v.  Shear,  25  Cal.  44  ;  Love  v.  Shartzer,  31 
Cal.  487.  See,  also,  Fenwick  v.  Gill,  38  Mo.  510 ;  Marlow  v.  Adams,  24  Ark. 
109  ;  Griswold  v.  Bragg,  48  Conn.  577  ;  Coney  v.  Owen,  6  Watts,  435  ;  Doth- 
age  V.  Stuart,  35  Mo.  251  ;  Jones  ik  Carter,  12  Mass.  314 ;  Howard  v.  Zeyer, 
18  La.  An.  407  ;  Steele  v.  Spruance,  22  Pa,  St.  256 ;  Pope  v.  Macon,  23  Ark. 
644 ;  Ividd  v.  Guild,  12  N.  W.  Rep.  (Mich.)  158 ;  Ormond  v.  Martin,  37  Ala. 
598 ;  Lynch  v.  Brudie,  63  Pa.  St.  206.  Contra,  Nelson  v.  Allen,  1  Yerg.  376. 
And  see  Harris  v.  Inhabitants  of  Marblehead,  10  Gray,  44 ;  Davis'  Lessee 
V.  Powell,  13  Ohio,  308 ;  Society  etc.  v.  Wheeler,  2  Gall.  105 ;  McCoy  r. 
Grandy,  3  Ohio  St.  463.  A  carpenter  shop  erected  after  the  execution  of  a 
mortgage  upon  premises,  for  trade  purposes,  and  built  of  rough  materials, 
placed  upon  blocks  resting  on  boards  put  upon  the  surface  of  the  ground, 
but  not  let  into  the  ground,  was  held  not  to  pass  to  a  purchaser  at  a  sale  of 
the  real  estate  under  the  mortgage :  Kelly  v.  Austin,  40  111.  156.  See 
Rogers  V.  Brokaw,  25  N.  J.  Eq.  496 ;  Crane  v.  Brigham,  11  N.  J.  Eq.  29 ; 
Randolph  v.  G^vj'nne,  7  N.  J.  Eq.  88 ;  Holland  v.  Hodson,  Law  R,  7  Com. 
P.  323. 
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§  1217.  Right  to  remove  under  contract  for  purchase. — 
Where  a  party  is  in  jiossession  of  real  estate  under  a  bond  for  a 
deed,  there  being  no  agreement  for  the  x^ayment  of  rent,  and 
fixtures  are  added  by  him  to  the  realty,  his  right  to  remove  them 
is  determined  by  the  rule  which  obtains  between  vendor  and  pur- 
chaser, and  not  that  which  prevails  between  landlord  and  tenant. 
This  is  but  following  out  the  strict  rule  of  the  common  law,  and 
in  accordance  with  the  principle  that  when  a  stranger  erects  a 
building  upon  the  land  of  another  without  the  latter's  consent,  it 
becomes  a  part  of  the  land,  and  he  would  occupy  the  position  of 
a  trespasser  by  removing  it.^  As  was  said  in  one  case  where  this 
question  arose :  "  If  the  intention  of  Whitelock  was  to  render  the 
improvement  permanent  when  erected,  there  can  be  no  question 
that  it  became  a  part  of  the  freehold,  and  no  subsequent  change 
of  intention  changed  its  character  to  that  of  personal  property, 
rendering  it  liable  to  levy  and  sale  on  an  execution  from  a  justice 
of  the  peace.  The  intention  at  the  time  to  render  it  a  part  of 
the  realty,  fixed  its  character  beyond  all  dispute,  and  that  char- 
acter could  not  be  changed  by  anything  short  of  its  severance  by 
removal,  or  by  an  executed  agreement  for  that  purpose.  The 
mere  change  of  the  intention  of  the  owner  cannot  have  that 
eficct.''^ 

§  1218.  Application  of  rule.  —  Applying  the  principle  that  the 
proper  rule  in  cases  of  this  kind  is  the  one  prevailing  between 
vendor  and  vendee,  the  Supreme  Court  of  Massachusetts  decided 
that  a  trip-hammer  firmly  attached  to  a  block  set  in  the  ground, 
the  blower  of  a  forge,  a  force-pump  and  its  pipes  for  raising  water 
on  the  premises,  and  shafting  fastened  to  the  building  by  screws 
and  bolts,  are  part  of  the  realty,  and  cannot  be  removed  after 
breach  of  the  bond ;  but  a  portable  steam-engine  and  boiler 
capable  of  being  removed,  without  removing  brick-work,  vices 
fastened  to  a  work-bench  by  screws  and  bolts  merely,  a  planing 
machine  and  anvils  not  fastened  to  the  buildings,  a  grind-stone 
on  a  movable  frame,  and  an  emery  machine  fastened  to  the  floor 
with  bolts,  both  of  the  latter  being  capable  of  removal  without 


>  Tyler  v.  Fickett,  75  Me.  211. 

2  Dooley  v.  Crist,  25  111.  551,  55f),  per  Walker,  J. 
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injury  to  the  building, are  personalty)  and  maybe  removed  after 
a  breach  of  the  bond.^ 

§  1219.  Reason  for  rule. — The  rule  and  the  reason  for  it  has 
thus  been  succinctly  stated:  "Although,  in  a  certain  sense,  a 
person  occupying  land  under  a  contract  of  purchase  may  be  said 
to  be  a  tenant  of  the  owner,  still  the  analogy  does  not  hold  good 
in  all  respects.  In  one  essential  particular  it  fails.  The  occu- 
pier is  not  liable  to  pay  rent  to  the  owner.  It  would  seem  to 
follow  that  he  has  no  right  to  remove  fixtures  annexed  by  him  to 
the  freehold.  The  reason  why  a  tenant  is  allowed  to  remove 
structures  erected  for  purposes  of  trade  or  convenience,  affixed  by 
him  to  the  realty  during  his  tenancy,  is  because  having  paid  as 
rent  a  full  equivalent  for  the  use  of  the  premises  as  demised,  it 
would  be  inequitable  to  compel  him  to  forfeit  articles  at  the  end 
of  his  term,  which  he  had  procured  for  his  own  use  and  at  his 
own  expense.  That  reason  is  wholly  inapplicable  to  a  case  like 
the  present.  The  occupant  has  paid  no  equivalent  for  the  use 
and  enjoyment  of  the  premises;,  nor  is  he  compelled  to  surrender 
the  estate  at  a  fixed  period  of  time,  as  upon  the  expiration  of  a 
term  demised.  He  can,  by  fulfilling  his  contract  of  purchase, 
become  the  owner  of  the  estate,  and  enjoy  the  full  benefit  of  all 
the  erections  and  improvements  which  he  has  made  thereon. 
There  is,  therefore,  no  reason  for  applying  to  a  case  of  this  sort, 
the  very  liberal  rule  in  regard  to  fixtures  which  prevails  where 
the  relation  of  lessor  and  lessee  subsists  between  the  parties."^ 
In  that  case  the  person  occupying  the  laud  under  an  agreement 
with  the  owner  to  purchase  it,  was  held  not  entitled  to  remove  a 
wooden  building  with  stone  foundations  placed  upon  the  land, 
the  building  being  used  for  a  stable  and  shoemaker's  shop. 

§  1220.  Some  illustrations.  — An  agreement  was  made  between 
two  persons,  by  which  the  first,  the  owner  of  a  parcel  of  land, 
agreed  to  sell  it  to  the  second,  and  to  convey  it  to  him  by  deed 
when  the  latter  should  erect  a  house  thereon ;  the  second  party 
agreed  to  erect  a  house  on  the  land,  and  on  receiving  a  deed  to 

^  McLaughlin  v.  Nash,  14  Allen,  136.  A  person  erecting  a  barn  upon 
the  real  estate  of  another  under  similar  circumstances,  has  been  held  to 
have  no  right  to  remove  it :  Hemmenway  v.  Cutler,  51  Me.  407. 

*  Bigelow,  J.,  in  King  v.  Johnson,  7  Gray,  239,  241. 
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mortgage  the  property  to  the  first  to  secure  the  purchase  money. 
It  was  held  that  the  person  occupying  the  land  under  this  agree- 
ment, did  not,  by  erecting  the  house,  acquire  any  property  therein, 
but  it  became  a  part  of  the  realty,  and  hence  a  mortgage  of  the 
house  by  him  to  a  third  person  before  he  obtained  a  deed  for  the 
land,  conveyed  nothing  to  the  mortgagee.*  A  purchaser  of  a  lot 
in  a  city,  holding  it  under  a  contract  of  purchase  which  contained 
clauses  of  forfeiture,  erected  a  house  upon  the  land  by  placing  it 
upon  blocks  lying  upon  the  ground ;  having  failed  to  make  the 
payments  called  for  by  the  contract,  he  sold  the  house  to  a  person 
who  removed  it  from  the  lot ;  the  seller  of  the  lot  replevied  the 
house,  and  it  was  held  that  the  purchaser  so  long  as  he  occupied 
the  premises  under  his  contract,  had  no  right  to  erect  a  building 
thereon  with  intent  to  remove  it,  that  such  intent  would  be  in 
fraud  of  the  rights  of  the  vendor,  and  that  the  purchaser  of  the 
building  occupied  no  better  position,  and  upon  a  severance  the 
owner  had  the  right  of  possession,  and  might  maintain  replevin 
for  its  recovery  as  long  as  it  could  be  identified  and  was  not  per- 
manently attached  to  other  land.^  For  further  illustration,  we 
may  call  attention  to  a  case  in  Massachusetts  where  a  bond  was 

1  Milton  V.  Colby,  5  Met.  78.  Says  Shaw,  C.  J.,  delivering  the  opinion 
of  the  court  (p.  81) :  "  It  appears  to  us  that  the  effect  of  this  agreement 
was  not  that  the  builders  of  the  house  were  to  have  a  property  in  the  house 
as  a  chattel;  on  the  contrary,  it  was  to  constitute  a  part  of  the  realty,  and 
pass  with  it ;  and  when  the  agreement  should  be  executed  according  to  ita 
teruiS,  it  would  enhance  the  value  of  the  estate  as  a  security  to  Nesmith  for 
the  purchase  money.  The  general  rule  is,  that  the  erection  of  a  building 
on  the  land  of  another  makes  it  a  part  of  the  realty,  and  of  course  it 
becomes  the  property  of  the  owner  of  the  soil ;  and  it  is  only  in  virtue  of 
an  express  agreement  between  the  owner  and  builder,  that  one  can  have  a 
separate  property  on  a  building  as  a  chattel,  with  a  right  to  remove  it. 
The  agreement  between  these  parties,  so  far  from  being  such  an  agree- 
ment, was  in  legal  effect  an  agreement  that  the  building  and  soil  should  be 
united  and  held  together  as  one  tenement,  and  the  security  of  the  builders 
was  in  the  personal  agreement  of  the  owner,  by  which  they  could  require 
him,  on  complying  with  the  termsof  tlie  agreementon  their  j^art,  to  convey 
the  fee  to  them,  by  which  they  would  obtain  a  legal  title  to  the  buildings 
with  the  soil.  No  interest  then  passed  by  Diggles'  deed  to  the  plaintiffs ; 
none  in  the  buiHing,  for  it  was  part  of  the  realty ;  and  none  in  the  real 
estate,  because  the  fee  was  in  Nesmith." 

2  Ogden  V.  Stock,  34  lU.  522 ;  Davis  v.  Easley,  13  111.  192 ;  Eastman  v. 
Foster,  8  Met.  19;  Poor  v.  Oakman,  104  Mass.  309;  English  v.  Foote,  16 
Miss.  444 ;  Perkins  v.  Swank,  43  Miss.  349 ;  Oakman  v.  Dorchester  Ins.  Co. 
98  Mass.  57 ;  Christian  v.  Dripps,  28  Pa.  St.  271. 
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given  by  an  owner  of  land  to  convey  the  same  to  a  purchaser  on 
the  payment  of  a  specified  sum.  The  vendee  erected  a  house  on 
the  land,  but  there  was  no  agreement  on  the  part  of  the  vendor 
that  it  might  be  removed.  The  vendee  paid  part  of  the  price 
agreed  upon,  and  assigned  to  his  son  for  an  inadequate  con- 
sideration the  boud  for  conveyance,  in  order  to  prevent  the  land 
from  being  levied  upon  by  his  creditors.  Some  of  the  creditors 
of  the  vendee  had,  however,  in  the  mean  time  attached  the  house 
and  caused  it  to  be  sold  as  personal  property,  and  possessing  full 
knowledge  of  the  facts,  they  took  a  conveyance  of  the  land  from 
the  vendor.  It  was  held  that  before  the  assignment  of  the  bond 
to  the  vendee's  son,  the  vendee  did  not  possess  such  an  interest  in 
the  land  as  could  be  attached  or  levied  upon  by  his  creditors ; 
that  the  house  built  by  him  on  the  land  could  not  be  considered 
as  personal  property,  but  must  be  treated  as  real  estate ;  and  that 
his  son,  if  he  tendered  to  the  vendor  the  balance  due  by  the  terms 
of  the  agreement,  and  demanded  a  conveyance  in  accordance  with 
the  provisions  of  the  bond,  might  in  case  of  the  vendor's  refusal, 
maintain  a  bill  in  equity  against  him  for  a  specific  performance/ 

^  Murphy  v.  Marland,  8  Gush.  575.  Shaw,  C.  J.,  delivering  the  opinion 
of  the  court,  referring  to  the  defense  made  by  the  defendant,  that  he  had 
a  right  to  hold  it  from  C,  the  assignee,  for  the  benefit  of  the  creditors  of  B, 
or  some  of  them,  and  that  he  bad  in  fact  conveyed  it  to  some  of  them,  said : 
"  The  defense  assumes  that  the  assignment  of  this  chose  in  action  from 
Peter  Murphy  to  his  son,  the  design  both  of  assignor  and  assignee  being 
indirectly  to  defeat  creditors,  was  fraudulent  and  void ;  and  as  every 
plaintiff  must  prevail  on  the  strength  of  his  own  title,  if  that  of  the  plaint- 
iff is  void,  he  cannot  have  this  remedy,  whether  the  defendant  is  justifiable 
in  his  course  or  not.  But  the  construction  which  has  uniformly  been  put 
on  the  statutes,  declaring  such  conveyances  fraudulent  and  void,  is  that 
they  are  voidable  only,  that  they  are  not  fraudulent  per  se,  but  only  as 
against  creditors,  that  they  are  good  as  between  the  parties,  and  can  only 
be  avoided  by  a  creditor,  or  by  an  assignee  or  other  party  acting  in  behalf 
of  a  creditor.  This  principle  is  too  clear  to  require  many  authorities  ;  we 
cite  only  one  of  the  most  recent :  Oriental  Bank  v.  Haskins,  3  Met.  332.  In 
the  case  of  Ensign  v.  Kellogg,  4  Pick.  1,  already  cited,  it  is  held  that  the 
obligor  in  such  a  bond  could  notobject,  that  the  assignment  by  the  obligee 
to  the  assignee  was  voluntary  and  without  consideration  ;  although  being 
so  it  would  be  void  as  against  creditors,  if  creditors  could  avail  themselves 
of  it.  Then  the  question  occurs  whether  the  defense  can  be  sustained  in 
behalf  of  creditors.  Ordinarily,  where  a  conveyance  is  alleged  to  be  fraudu- 
lent and  void  as  against  creditors  attaching  or  taking  property  on  execu- 
tion, proving  the  fraudulent  intent  by  the  parties  to  defeat  creditors,  will 
enable  the  creditor  to  recover.  But  the  reason  is  because  the  fraud  is  usu- 
ally charged  upon  some  conveyance  or  alienation  of  real  or  personal  prop- 
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It  is  proper  in  this  connection  to  note  a  case  where  a  party  in 
possession  of  land  under  a  contract  of  purchase,  providing  that  if 

erty,  in  which  the  debtor  had  an  interest  capable  in  some  form  of  being 
taken,  levied  upon,  sold,  or  otherwise  directly  reached  by  process  of  law 
for  the  payment  and  satisfaction  of  tlie  creditors'  claims.  But  when  the 
thing  transferred  is  such  that  by  no  process  of  law,  trustee  attachment,  or 
otherwise,  it  could  be  reached  by  a  creditor,  the  conveyance  is  not  made 
void  by  the  statute,  and  no  creditor  can  interfere  or  authorize  the  avoid- 
ance of  it.  In  the  present  case,  the  chose  in  action  which  was  the  subject 
of  conveyance  from  Murphy,  senior,  to  his  son,  had  no  such  conveyance 
been  made,  could  not  have  been  reached  by  process  of  law.  The  equitable 
interest  in  the  land  stipulated  to  be  conveyed,  as  the  debtor  had  no  legal 
interest,  and  no  equity  of  redemption,  or  such  other  equitable  interest  as 
is  made  attachable  by  statute,  could  not  be  levied  on  :  Howe  v.  Bishop,  3 
Met.  26.  The  conveyance  did  not  create  a  debt  due  from  Marland  to  Peter 
Murphy,  which  would  render  him  liable  to  the  trustee  process.  Nor  had 
Peter  Murphy  any  interest  in  the  building  which  could  be  attached  as  per- 
sonal property.  That  right  of  personal  property  in  a  building  can  only 
exist  when  a  building  is  erected  on  the  land  of  another  with  his  consent, 
and  under  an  express  or  an  implied  agreement  that  the  builder  may  remove 
it.  It  was  so  held  in  the  case  cited  by  the  defendant,  in  which  it  was 
also  held  that  independently  of  contract  with  the  builder,  it  was  a  fixture 
and  would  pass  with  the  land :  Ashmun  v.  Williams,  8  Pick.  402.  This  is 
confirmed  by  a  recent  case  which  appears  to  be  directly  in  point :  Milton 
V.  Colby,  5  Met.  78.  In  the  present  case,  there  was  no  agreement  or  con- 
sent of  the  owner  of  the  soil,  that  the  building  might  in  any  case  be 
removed  ;  and  the  builder  was  to  be  secured  in  his  rights,  not  by  leave  to 
remove  the  building,  but  by  the  power  of  acquiring  the  land  on  which  it 
stands.  It  is  not  for  the  defendant  to  decide  at  his  discretion,  between  the 
respective  claims  of  the  assignee  and  the  creditors  of  the  person  with  whom 
he  has  contracted.  Ho  is  bound  to  perform  his  obligation  according  to 
law ;  and  the  establishment  of  the  rightful  claims  of  the  one,  and  a  per- 
formance accordingly,  will  exempt  him  from  the  claims  of  the  other.  It  is 
said  that  giving  effect  to  the  plaintiff's  claim  in  this  case,  will  be  to  give 
the  sanction  of  the  law  to  a  title  obtained  by  a  fraudulent  and  void  con- 
veyance. But  it  is  only  when  a  conveyance  is  made  to  defeat  creditors  by 
a  transfer  of  property,  which,  but  for  such  conveyance,  could  have  been 
reached  by  legal  process  to  satisfy  such  debts,  in  favor  of  such  creditors, 
that  the  law  holds  the  conveyance  fraudulent ;  when  it  can  have  no  such 
efl'ect,  the  law  does  not  hold  it  fraudulent,  but  valid.  It  was  suggested  on 
the  part  of  the  defendant  that  if  the  creditors  of  Peter  Murphy  can  make 
no  claim  to  the  property  through  him,  they  are  without  remedy.  To  this 
it  is  answered,  on  the  other  side,  that  they  might  have  proceeded  against 
their  debtor  under  the  insolvent  law,  and  that  the  assignee  would  become 
vested  with  all  the  riglits  ®f  the  debtor,  legal  as  well  as  equitable,  includ- 
ing valuable  choses  in  action  for  the  benefit  of  all  the  creditors.  This  cer- 
tainly was  plausible,  and  we  do  not  at  present  perceive  why,  if  this  course 
had  been  seasonably  adopted,  it  would  not  have  been  effectual ;  but  of  this 
it  is  not  necessary  to  express  an  opinion,  no  such  course  having  been  pur- 
Bued."    See,  also,  Smith  v.  Altick,  24  Ohio  St.  369 ;  Tabor  v.  Robinson,  36 
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he  failed  to  comply  with  its  terms,  all  tools  and  machinery  placed 
upon  the  land  by  him  should  be  the  property  of  the  vendor.  A 
third  party  leased  an  engine  and  bofler  to  the  vendee,  giving  him 
also  a  privilege  of  purchase,  knowing  that  the  machinery  was  to 
be  affixed  to  the  land,  but  not  knowing  of  the  provisions  of  the 
contract  between  the  vendor  and  vendee.  These  articles  were 
affixed  by  the  vendee  to  the  land  in  such  a  manner  that  their 
removal  could  not  be  effected  without  destroying  the  masonry 
and  wall  to  which  they  were  affixed.  The  purchase  of  the  land 
was  not  completed  by  the  vendee,  and  he  forfeited  the  lease  of 
the  chattels;  but  the  court  decided  that  as  against  the  vendor 
these  articles  remained  the  personal  property  of  the  party  who 
leased  them  to  the  vendee.^ 

§  1221.  Word  "fixtures"  in  deed.— The  question  as  to 
whether  certain  articles  pass  by  the  conveyance  may  in  some 
instances  be  determined  by  its  language.  In  one  mortgage  the 
property  described  was  "all  of  the  stock  of  goods  and  merchan- 
dise now  in  the  store."  In  a  subsequent  mortgage  drawn  by 
the  same  person,  the  property  described  was  "all  of  the  stock 
of  goods  and  merchandise  now  in  the  store,  and  fixtures."  The 
court  held  that  the  fixtures  were  not  included  in  the  first  mort- 
gage.^ Where  the  term  "  fixed  machinery  "  was  used,  a  blower 
pipe  by  which  air  was  conveyed  from  a  blower  to  a  forge,  both 
of  the  latter  being  permanently  fixed  in  their  places,  was  regarded 
as  included  by  the  term  used.^  Real  estate  described  by  metes 
and  bounds  was  conveyed  for  a  certain  sum,  and  by  a  bill  of 
sale  executed  at  the  same  time  certain  articles  were  sold.  The 
vendor  took   back   a   mortgao-e   on  the  real  estate  which  was 


''0'*&^ 


Barb.  483 ;  Watertown  Steam  Engine  Co.  v.  Davis,  5  Del.  192 ;  First  Parish 
in  Sudbury  v.  Jones,  8  Cush.  184 ;  54  Am.  Dec.  755 ;  Cooper  v,  Adams,  6 
Cush.  87  ;  Eastman  v.  Foster,  8  Met.  19, 26 ;  Howard  t;.  Fessenden,  14  Allen, 
124,  128  ;  Hinckley  v.  Baxter,  13  Allen,  139. 

^  Hendy  v.  Dinkerhoflf,  57  Cal.  3,  and  eases  cited.  The  court  said  that 
how  the  rule  would  be  if  the  vendor  occupied  the  position  of  a  bona  fide 
purchaser,  need  not'  be  determined,  for  he  did  not  occupy  that  position, 
but  having  put  the  vendee  in  possession,  the  vendor  must  be  held  to  stand 
in  the  shoes  of  the  vendee,  and  the  property  in  question  treated  as  person- 
alty in  his  hands  as  well  as  in  the  hands  of  the  vendee. 

2  In  re  Eldridge,  4  Nat.  Bank.  Reg.  498 ;  2  Biss.  362. 

•  Alvord  Carriage  Manuf.  Co.  v.  Gleason,  36  Conn.  86. 
II.  Deeds.  — 35 
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described  in  the  same  manner  as  in  the  deed,  for  security  for  the 
payment  of  the  part  of  the  purchase  money  remaining  unpaid. 
The  vendees  afterwards  executed  a  chattel  mortgage  on  the  prop- 
erty embraced  in  the  bill  of  sale,  and  the  court  held  that  the  real 
estate  mortgage  affected  only  the  property  conveyed  by  the  deed ; 
inasmuch  as  the  deed  and  bill  of  sale  were  parts  of  one  transaction, 
each  must  be  considered  as  intended  to  perform  its  appropriate 
function  in  the  sale.^  The  question  is  one  of  interpretation,  and 
the  language  is  to  be  construed  as  is  the  language  of  other  con- 
tracts.^ An  owner  of  a  hotel  contracted  to  sell  the  same  "and 
the  appurtenances  and  improvements  thereunto  belonging,"  the 
plaintiff  reserving  among  other  things,  the  right  within  a  speci- 
fied time  after  delivery  of  possession  to  remove  from  the  upper 
rooms  of  the  hotel  his  "furniture,  carpets,  and  pictures,  but 
none  of  the  permanent  fixtures  or  apjjurtenances  to  said  prop- 
erty shall  be  removed."  The  vendees  having  subsequently  paid 
the  purchase  money,  received  from  the  vendor  possession  and  a 
deed  which  described  the  property  as  it  had  been  described  in 
the  contract  of  sale,  and  which  also  contained  a  recital  that  it 
had  been  made  in  pursuance  of  the  contract  of  sale,  and  subject  to 
the  terms,  conditions,  and  reservations  contained  therein.  Both 
at  the  time  of  the  execution  of  the  agreement  and  the  sub- 
sequent deed,  certain  gas-fixtures,  consisting  of  chandeliers, 
globes,  brackets,  burners,  pendants,  etc.,  a  kitchen  range  with 
boiler  attached,  a  patent  water-filter,  tanks,  and  mosquito 
screens,  were  attached  to  the  property  conveyed.  The  vendor 
■within  the  time  specified  in  the  contract  of  purchase,  demanded 
the  privilege  of  removing  these  articles  from  the  hotel.  The 
demand  was  refused,  and  he  commenced  an  action  for  their  recov- 

'  Fortman  v.  Gtoepper,  14  Ohio  St.  558.  And  see  Folsom  v.  Moore,  19 
Me.  252.    But  see  McRea  v.  Central  Xat.  Bank,  50  How.  Pr.  51. 

*  For  particular  instances  of  construction,  see  Martin  v.  Cope,  28  N.  Y. 
180 ;  Hoskin  v.  Woodward,  45  Pa.  St.  42 ;  Hancock  v.  Jordan,  7  Ala.  448 ; 
42  Am.  Dec.  600 ;  Metropolitan  etc.  Society  v.  Brown,  26  Beav.  454  ;  5  Jur. 
N.  S.  378 ;  28  Law  J.  Ch.  581 ;  Hare  v.  Horton,  5  Barn.  &  Adol.  715 ;  Begbie 
V.  Fenwick,  Law  R.  8  Ch.  1075 ;  24  L.  T.  N.  S.  58 ;  Farrar  v.  Stackpole,  6 
Me.  154  ;  19  Am.  Dec.  201.  And  see,  also.  Potts  v.  N.  J.  Arms  Co.  17  X.  J. 
Eq.  404  ;  Teaff  t-.  Hewitt,  1  Ohio  St.  536 ;  59  Am.  Dec.  634;  Wright  v.  Chest- 
nut HUl  Iron  Ore  Co.  45  Pa.  St.  475 ;  Haley  v.  Hammersley,  3  De  Gex, 
F.  &  J.  587 ;  30  Law  J.  Ch.  771 ;  Quinby  v.  Manhattan  Cloth  &  Paper  Co.  24 
N.  J.  Eq.  260. 
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erj.  The  court  held  that  these  articles  passed  by  the  deed  to  the 
grantee  as  appurtenances.^  But  a  deed  conveying  land,  "  with  all 
the  buildings  thereon  and  certain  property  connected  with  or  situ- 
ated in  or  about  the  premises/'  and  enumerating  specific  fixtures 
and  personal  property,  and  conferring  the  privilege  upon  the 
grantor  to  remove  within  a  specified  time  "all  property  not 
specifically  conveyed"  by  the  deed,  does  not  convey  trade  fixt- 
ures which  are  not  specified.^ 

§  1222.  Contract  of  purchase — Payment  of  rent. — A  contract 
for  purchase  provided  that  the  purchaser  was  entitled  to  remain 
in  possession,  and  upon  the  payment  of  a  specified  sum  with 
interest  was  to  obtain  a  deed.  If  he  made  a  default,  he  was  to 
be  considered  a  tenant  at  will.  It  was  decided  that  while  such 
purchaser  might  for  some  purposes  be  regarded  an  equitable 
mortgagor,  that  as  a  general  rule  the  parties  under  such  a  con- 
tract occupied  towards  each  other  the  relation  of  vendor  and 
vendee,  and  the  latter  was  not  entitled  to  remove  from  the 
premises  any  annexation  to  them  of  a  substantial  and  permanent 
character.  Speaking  of  the  grounds  for  the  existence  of  this 
rule,  the  court  observed:  "We  apprehend  the  true  reason  why 
a  purchaser,  before  the  completion  of  the  contract,  has  no 
authority  to  remove  improvements  which  he  may  have  placed 
upon  the  land,  is  not  because  he  is  a  mortgagor,  but  because  the 
law  presumes  they  were  annexed  with  the  design  of  being  per- 
manent. The  exception  in  favor  of  trade  fixtures  is  made, 
because  the  annexations  are  supposed  to  be  accessory  to  the 
calling  of  the  tenant,  and  not  to  the  land.  That  they  are 
made,  not  with  the  design  of  being  permanent,  but  of  being 
severed  at  the  end  of  the  term.  Whilst  with  the  purchaser 
the  presumption  is  that  they  are  made  with  the  design  of  their 
permanent  engagement  in  connection  with  the  land,  and  as 
an  accessory  to  it.  He  makes  them  in  view  of  their  becom- 
ing his  when  he  shall  have  acquired  the  absolute  ownership 
of  the  land  by  conveyance.  But  until  that  time  he  has  only 
the  same  right  to  them  which  he  has  to  the  freehold.     In  any 


>  Fratt  V.  Whittier,  58  Cal.  126 ;  41  Am.  Rep.  251. 
•  Kirch  t>..Davies,  55  Wis.  287. 
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event,  the  doctrine  seems  to  be  too  well   settled  to   be  now 
disturbed."^ 

§  1223.  Question  of  intent  considered.  —  The  intention  with 
which  a  chattel  is  attached  to  the  freehold  should  always  be 
looked  to  in  determining  whether  it  has  become  a  fixture  or  not. 
The  intention  with  which  the  annexation  was  made  cannot,  how- 
ever, be  said  to  afford  anything  like  a  conclusive  reason  for  con- 
sidering whether  the  chattel  has  lost  or  still  retains  its  character 
as  personalty.  It  is  a  circumstance  entitled  to  weight,  and  that 
is  all.  Where  there  has  been  no  annexation,  either  actual  or 
constructive,  the  mere  intention  to  attach  personalty  is  not  suffi- 
cient to  convert  it  into  real  estate.  Thus,  a  purchaser  at  a 
sheriff's  sale  of  a  rolling  mill  is  not  entitled  as  a  part  of  the 
realty  to  rolls  cast  for  the  mill,  paid  for  and  delivered  at  the 
mill,  but  which  remained  there  for  more  than  two  years  without 
being  turned  or  finished  off  or  put  into  the  mill.  "  The  test 
question  is,  were  they  elementary  parts  of  the  mill  at  the  time 
of  the  sale?  And,  as  a  matter  of /ad,  it  is  quite  plain  that  they 
were  not ;  for  the  mill  had  always  run  without  them.  No 
doubt  they  were  intended  to  be  made  part  of  the  mill,  but  we 
do  not  see  how  we  can  take  the  intention  without  fact,  in  order 
to  declare  what  constitutes  the  mill.  If  we  do,  then  the  sale  of 
a  half-built  or  half-ruined  house  would  include  all  the  materials 
provided  for  its  completion  or  repair.  A  very  provident  man  is 
quite  sure  to  have  materials  on  hand  which  he  sees  will  sometime 
be  necessary  for  the  repair  of  his  works,  or  for  supplying  defi- 
ciencies in  them ;  but  his  having  them  with  this  intention  does 
not  make  them  constituent  parts  of  his  works.  Thus,  he  will 
provide  extra  saws  for  a  saw-mill,  or  bolting  cloth  for  a  flour- 
mill,  or  extra  castings  for  the  running  gear,  or  lumber,  nails, 
screws,  and  other  materials  to  make  improvements  or  repairs; 
but  this  prudence  does  not  convert  personal  into  real  property, 
so  long  as  the  fact  remains  that  they  are  not  yet  made  constitu- 
ent elements  of  the  mill  or  other  structure.     That  fact  we  can 


^  Smith  V.  Moore,  26  111.  392,  393,  considering  and  correcting  the  opin- 
ion in  the  same  case  in  24  111.  512.  See  Raymond  v.  White,  7  Co%ven,  319 ; 
Boone  v.  Chiles,  10  Peters,  224 ;  Lapham  v.  Norton,  71  Me.  83 ;  Westgate  v. 
Wixon,  128  Mass.  304. 
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ascertain  and  define  with  reasonable  certainty,  but  we  can  have 
no  measure  for  the  ever  varying  degrees  of  prudent  forethought. 
And  if  mere  intention  could  affix  such  articles  to  the  realty,  then 
a  mere  change  of  intention  would  unfix  them,  or  prevent  their 
becoming  affixed,  and  we  should  thus  be  without  any  rule  at  all 
to  guide  us.  Besides,  it  is  rather  a  contradiction  in  terms  to 
say,  at  the  same  time,  that  they  are  parts  of  the  structure,  and 
are  intended  to  be  made  so"^  If  mill  saws  have  never  been 
attached  to  the  mill,  or  used  in  it,  the  fact  that  the  owner  had 
purchased  them  for  the  purpose  of  using  them  in  his  mill,  and 
kept  them  there  for  over  a  year,  will  not  constitute  them  fixtures 
so  as  to  pass  as  fixtures  with  the  mill.^ 

§  1221  Same  subject  continued. — Where  a  grantor  had 
hauled  posts  and  timber  to  his  farm,  it  was  decided  that  his 
simple  intention,  formed  before  the  sale  of  the  farm,  to  erect  the 

^  Johnson  v.  Mehafifey,  43  Pa.  St.  308,  per  liowrie,  C.  J. 

'  Bumside  ■;;.  Twitchell,  43  N.  H.  390.  But  the  court  held  the  saws 
actually  attached  to  the  mill,  without  any  intention  of  removing  them, 
became  a  part  of  the  realty.  Sargent,  J.,  in  the  course  of  the  opinion, 
said:  "As  to  the  sixteen  saws  never  used,  they  cannot  be  said  to  have 
been  so  aflSxed.  They  were  never  set  in  the  mill  or  used  there,  or  in  any 
way  attached  to  it,  or  any  part  of  it.  The  mere  fact  that  they  were  pur- 
chased with  the  intention  to  be  used  there  is  not  suflScient  to  make  them 
fixtures.  If  they  had  been  once  affixed,  and  had  been  taken  out  to  repair 
or  to  file,  while  the  others  were  at  work  in  their  place,  the  case  would  be 
different,  for  they  would  none  the  less  be  parts  of  the  mill  when  thus 
removed  for  a  temporary  purpose  than  when  in  actual  use.  Articles  once 
affixed  and  used  in  such  a  way  as  to  become  parts  of  the  freehold,  though 
disannexed  at  the  time  of  the  sale  for  a  temporary  purpose,  still  pass  by 
Mie  conveyance  of  the  real  estate  :  Despatch  Line  of  Packets  v.  Bellamy 
Manuf.  Co.  12  N.  H.  282:  Lathrop  v.  Blake,  23  N.  H.  66,  and  cases  cited. 
But  we  think  that  the  saws  that  had  been  set  and  used  in  the  mill  for  a 
year  or  more  (and  as  long  as  it  would  seem  as  the  mill  was  used),  while 
thus  in  use,  were  as  much  a  part  of  the  mill  as  the  water-wheel  or  the  car- 
riage. They  were  made  fast  to  portions  of  the  mill  by  bolts  or  keys,  or  in 
some  way,  depending  somewhat  upon  whether  they  were  circular  or 
upright  saws,  which  the  case  does  not  show.  Machines  and  other  articles 
essential  to  the  occupation  of  a  building,  or  to  the  business  carried  on  in 
it,  and  which  are  affixed  or  fastened  to  the  freehold  and  used  with  it,  par- 
take of  the  character  of  real  estate,  become  part  of  it,  and  pass  by  a  con- 
veyance of  the  land.  Nor  does  so  much  depend  upon  the  character  of  the 
fastening,  whether  it  be  slight  or  otherwise,  as  does  upon  the  nature  of  the 
article  and  its  use  as  connected  with  the  use  of  the  freehold  :  Despatch 
Line  v.  Bellamy  Manuf.  Co.  12  N.  H.  232,  233  ;  37  Am.  Dec.  203,  and  cases 
cited."    See  Hendy  v,  Dinkerhoflf,  57  Cal.  3. 
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posts  into  a  fence  and  tlie  timber  into  a  granary,  was  not  in  the 
absence  of  any  effort  to  do  so,  sufBoient  to  convert  the  property 
into  realty,  and  that  therefore  the  posts  and  timber  did  not  pass 
to  the  purchaser.*  "When  an  article  has  become  permanently 
affixed  to  the  freehold  and  acquired  the  nature  of  a  fixture,  a 
mere  intention  on  the  part  of  the  owner  to  remove,  unaccom- 
panied by  any  acts  showing  such  an  intention,  cannot  convert  it 
again  into  personalty.  The  owner  possesses  the  undoubted 
power  of  severing  any  article  from  the  realty,  and  making  it 
personalty.  But  where  this  has  not  been  practically  accomp- 
lished, a  purchaser  is  entitled  by  his  deed  to  everything  con- 
nected with  the  freehold  in  a  fixed  and  permanent  manner.  To 
recognize  any  other  rule  would  open  the  door  to  the  perpetration 
of  the  greatest  frauds.  Any  rule  of  a  different  character  would 
make  the  unexpressed  will  of  the  owner  the  only  guide,  and  in 
every  case  the  question  as  to  what  articles  passed  by  a  deed 
would  be  involved  in  inextricable  confusion.^  And  testimony 
is  inadmissible  to  show  a  secret  and  unaccomplished  intention 
of  the  grantor  for  the  purpose  of  controlling  the  facts  and  cir- 
cumstances determined  by  the  law  itself.^ 

§  1225.  Gas-flxtures. — The  weight  of  authority  in  this 
country  is  to  the  effect  that  gas-fixtures  screwed  on  to  the  gas- 

1  Cook  V.  Whiting,  IG  111.  480,  See  Manchester  Mills  v.  Rundlett,  23 
N.  II.  271 :  Tripp  v.  Armitage,  4  Mees.  &  W.  687 ;  S.  C.  8  Law  J.  (N.  S.) 
Ex.  107 ;  Johnson  v.  Hunt,  11  Wend.  135 ;  Conklin  v.  Parsons,  1  Chand. 
240 ;  S.  C.  2  Pinn.  264  ;  Ripley  v.  Paige,  12  Vt.  353  :  Peck  v.  Batchelder,  40 
Vt.  233  ;  Hedge's  Case,  1  Leach  Cr.  Law,  240  ;  Ewell  on  Fixtures,  39. 

^  Tato  V.  Blackburne,  48  Miss.  1 ;  Bratton  v.  Clawson,  2  Strob.  478.  See, 
also,  Sncdeker  v.  Warring,  12  N.  Y.  178 ;  Rogers  v.  Brokaw,  25  N.  J.  Eq. 
496 ;  Treadway  v.  Sharon,  7  Nev.  37 ;  Noble  v.  Sylvester,  42  Vt.  146 ; 
Selger  v.  Pettit,  77  Pa.  St.  437. 

»  Wadleigli  v.  Janvrin,  41  N.  H.  503  ;  77  Am.  Dec.  780.  The  intention  to 
make  tlie  article  a  permanent  fixture  should  plainly  appear  :  Weathersby 
V.  Sleeper,  42  Miss.  732 ;  Cole  v.  Roach,  37  Tex.  413  ;  Teaflf  v.  Hewitt,  1  Ohio 
St.  511,  533  ;  59  Am.  Dec.  634;  Hunt  v.  MuUanphy,  1  Mo.  508  ;  Fortman  v. 
Goepper,  14  Oliio  St.  558 ;  Hill  v.  Wentworth,  28  Vt.  428 ;  Capen  v.  Peck- 
ham,  35  Conn.  SS,  95.  But  the  intention  to  make  a  permanent  annexation 
may  be  i:)resumed  fi-om  the  i^ormanent  improvement  to  the  freehold  efiected 
thereby.  See  Wilde  v.  Waters,  16  Com.  B.  637 ;  Brearley  v.  Cox,  24  N.  J.  L. 
287  ;  Potter  v.  Cromwell,  40  N.  Y.  287  ;  Lancaster  v.  Eve,  5  Com.  B.  N.  S. 
717  ;  Tifft  V.  Horton,  53  N.  Y.  377;  Holland  v.  Hodgson,  Law  R.  7  Com.  P. 
328 ;  Baldwin  v.  Walker,  21  Conn.  1G8 ;  Ogden  v.  Stock,  34  111.  522.  See, 
also.  Smith  v.  Moore,  26  111.  394;  Huebschmann  v.  McHenry,  29  Wis.  655. 
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pipes  of  a  building  are  chattels,  and  do  not  pass  by  a  deed  of  the 
premises.  "  Gas-pipes  which  run  through  the  walls  and  under 
the  floors  of  a  house  are  permanent  parts  of  the  building,  but 
the  fixtures  attached  to  these  pipes  are  not.  They  are  not  per- 
manently annexed,  but  simply  screwed  on  projections  of  the 
pipes  from  the  walls  left  for  that  purpose,  and  can  be  detached 
by  simply  unscrewing  them."^  And  as  these  articles  are  con- 
sidered mere  personal  property,  they  will  not  pass  to  a  purchaser 
by  a  sheriff's  deed  made  upon  the  sale  of  real  estate.^  But  in 
some  courts,  the  view  is  taken  that  the  gasaliers  are  a  part  of 
the  gas-pipes,  and  being  necessary  to  the  practical  enjoyment  of 
the  gas-pipes,  should  be  classed  as  fixtures.'  But  the  pipes  upon 
which  the  fixtures  are  screwed  do  not  pass  by  a  deed  as  fixtures.^ 
Wliile  the  general  rule  is  that  gas-fixtures  are  chattels,  and  do 
not  pass  by  deed  of  the  premises,  yet  the  intention  of  the  owner, 
shown  by  other  acts,  may  convert  them  into  fixtures;  and 
they  may  by  virtue  of  these  acts  pass  to  the  grantee.  Thus,  the 
owner  of  a  house,  as  an  inducement  to  a  person  to  purchase,  told 
him,  during  the  negotiations  for  the  sale,  that  the  house  was 
complete  and  ready  to  move  into,  and  that  "  all  he  had  to  do 
was  to  walk  in  and  light  the  gas,"  as  it  was  complete.  After 
the  sale  the  former  owner  brought  an  action  to  recover  the  gas- 
fixtures  on  the  ground  that  they  did  not  pass  by  the  deed ;  it 

^  McKeage  v.  Hanover  Fire  Ins.  Co.  81  N.  Y.  38, 40,  per  Rapallo,  J.;  Shaw 
V.  Lenke,  1  Daly,  487 ;  Vaughen  v.  Haldeman,  33  Pa.  St.  522  ;  75  Am.  Dec. 
622 ;  Montague  v.  Dent,  10  Rich.  135  ;  Rogers  v.  Crow,  40  Mo.  91.  In  Shaw 
V.  Lenke,  supra,  Brady,  J.,  said  :  "The  adjustment  of  tlie  bracket  or 
chandelier  to  the  gas-pipe,  is  not  such  actual  annexation  to  the  freehold 
as  is  contemplated  by  law.  Tlie  fixture  itself,  though  einployed  for  a  use- 
ful purpose,  and  often  highly  ornamental,  is  not  indispensable  to  the 
enjoyment  of  the  realty.  It  forms  no  part  of  the  soil  by  annexation, 
actual  contact,  or  otherwise.  It  is  not  fastened  to  the  wall,  and  it  can  be 
removed  without  injui'y  either  to  the  wall,  freehold,  or  pipe  to  which  it  is 
attached.  In  addition  to  this,  it  may  be  said  with  i^ropriety  that  it  has 
become  by  usage  and  general  concession,  as  much  an  article  of  furniture 
as  a  mirror  or  carpet,  although  not  so  universally  owned."  See,  also, 
Jarechi  v.  Philharmonic  Society,  79  Pa.  St.  403 ;  21  Ami.  Rep.  78 ;  Towne  v. 
Fiske,  127  Mass.  125  ;  Lawrence  v.  Kemp,  1  Duer,  3G3. 

2  Vaughen  v.  Haldeman,  33  Pa.  St.  522  ;  75  Am.  Dec.  622. 

»  Sewell  V.  Angersteiu,  18  L.  T.  300 ;  Ex  parte  Wilson,  2  Mont.  &  A.  61 ; 
Johnson  v.  Wiseman,  4  Met.  357  ;  Ex  parte  Acton,  4  L.  T.  N.  S.  261.  See 
Smith  V.  Commonw.  14  Bush,  31. 

*  Ex  parte  Acton,  4  L.  T  N.  S.  261 ;  Ex  parte  Wilson,  2  Mont.  &  A.  61. 
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■was  held,  however,  that  gas-fixtures  became  attached  to  the  free- 
hold, and  passed  by  a  deed  of  it,  for  the  reason  that  the  state- 
ment made  as  an  inducement  to  the  purchase,  demonstrated  that 
the  gas-fixtures  had  been  attached  to  the  house  to  increase  its 
general  value,  and  not  for  temporary  use.^ 

§  1226.  Manure.  —  All  manure  which  is  made  in  the  ordinary 
course  of  husbandry,  and  which  at  the  time  of  the  execution  of 
the  deed  is  upon  the  premises,  will  pass,  by  the  deed,  as  an  inci- 
dent to  the  land,  unless  it  is  expressly  reserved.  "It  must  be 
regarded  as  settled  in  this  State,  that  as  between  grantor  and 
grantee,  all  manure  made  in  the  ordinary  course  of  carrying 
on  the  farm,  and  which  is  upon  the  premises  at  the  time 
of  the  sale  and  conveyance,  will  pass  to  the  grantee  as  an  inci- 
dent to  the  land  conveyed,  unless  there  be  a  reservation  in 
the  deed;  and  that  it  makes  no  diifereuce  whether  it  be  in 
the  field,  or  in  the  yard,  or  in  heaps  at  the  windows,  or 
under  cover.  It  is  an  incident  and  appurtenance  to  the  land,  and 
passes  with  it,  like  the  fallen  timber  and  trees,  the  loose  stones 
lying  upon  the  surface  of  the  earth,  and  like  the  wood  and  stone 
fences  erected  upon  the  land,  and  the  materials  of  such  fences, 
when  placed  upon  the  ground  for  use,  or  accidentally  fallen 
down."^     In  New  Jersey,  while  it  is  admitted  that  manure,  after 

1  Funk  V.  Brlgaldi,  4  Daly,  359. 

»  Plumer  v.  Plumer,  30  N.  H.  (10  Fost.)  558,  568,  per  Eastman,  J. ;  Snow 
V.  Perkins,  60  N.  H.  493  ;  Conner  v.  Coffin,  2  Fost.  538 ;  Parsons  v.  Camp,  11 
Conn.  525;  Goodrich  v.  Jones,  2  Hill,  142;  Sawyer  v.  Twiss,  G  Fost.  345; 
Kittredge  v.  Woods,  3  N.  H.  503  ;  14  Am.  Dec.  393 ;  Needham  v.  Allison,  4 
Fost.  355  ;  Stone  v.  Proctor,  2  Chip.  D.  108. 

In  Wetherbee  v.  Ellison,  19  Vt.  379,  it  is  hold  that  the  manure  of  ani- 
mals, made  upon  a  farm,  whether  spread  about  the  barn-yard,  or  Ijnng 
in  piles  at  the  stable  windows,  or  lying  in  piles  in  the  stable  where  it  has 
been  allowed  to  accumlate,  will  pass  by  a  deed  of  the  freehold  as  appurte- 
nant to  it,  and  that  a  tenant  is  not  entitled  to  remove  the  manure,  although 
he  owned  the  crops  from  which  it  was  made.  It  was  also  held  where  the 
defendant,  who  was  in  the  occupancy  of  the  farm  as  a  tenant  at  the  time  of 
its  conveyance  by  the  owner  to  the  plaintitF,  removed  from  the  farm,  sub- 
sequently to  the  conveyance,  the  manure  which  had  been  allowed  to 
accumulate  in  the  stable  before  that,  even  if  as  between  the  defendant  and 
the  grantor  of  the  plaintiflf,  the  defendant  had  the  right  to  remove  the 
manure,  yet  in  the  absence  of  any  notice,  actual  or  constructive,  to  the 
plaintiff  of  this  right,  the  intention  of  defendant  to  remove  it  at  the  time 
he  piled  it  in  the  stable  could  not  affect  tlie  right  of  plaintiff  to  it,  where  that 
intention  was  not  manifested  by  any  act  sufficient  to  put  the  plaintiff  upon 
inquiry  at  the  time  of  the  sale. 
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it  is  spread  upon  the  land,  and  appropriated  to  fertilizing  pur- 
poses, becomes  a  part  of  the  freehold  and  passes  by  a  deed  of  the 
real  estate,  yet  it  has  been  decided  that  where  land  is  conveyed 
by  deed  without  any  clause  of  reservation,  the  title  to  manure 
lying  in  and  around  the  barn-yard  does  not  pass  to  the  grantee. 
This  decision  is,  however,  opposed  by  the  weight  of  authority  and 
cannot  be  recognized  as  announcing  the  generally  accepted  rule.^ 
Where  manure  is  made  in  a  livery  stable  or  out  of  the  ordinary 
course  of  husbandry,  it  does  not  pass  by  a  deed  of  the  real  estate. 
"  The  reasons  given  for  holding  that  manure  made  in  the  ordi- 
nary course  of  husbandry  goes  with  the  farm,  exclude  the  idea 
that  when  made  out  of  the  ordinary  course  of  liusbandry,  it  is  a 
part  of  the  realty."  ^ 

1  Rnckman  v.  Cutwater,  4  Dutch,  (28  N.  J.  L.)  581,  Haines,  J.,  deliver- 
ing the  opinion  of  the  court,  said  :  "  The  question  thus  presented  is,  whether 
by  the  deed  of  conveyance  of  a  tract  of  laud,  without  any  clause  of  reser- 
vation, tlie  title  to  the  manure  lying  in  and  around  the  barn-yard  where  it 
had  accumulated  passed  to  the  grantee.  By  an  ordinary  deed  of  conveyance 
of  land  nothing  passes  to  the  grantee  but  the  real  estate  and  its  appurte- 
nances, and  whatsoever  is  attached  or  affixed  to  it,  that  it  cannot  bo  removed 
without  injury  to  tlie  freehold.  Hence  the  question  arises,  whether  manure 
so  lying  in  a  barn-yard  is  a  part  of  the  real  estate,  or  an  appurtenant  to  it, 
or  so  attached  to  the  freehold  that  it  passes  with  it  by  virtue  of  the  deed  of 
conveyance.  The  question  is  not  to  be  determined  by  the  rules  of  law 
regulating  fixtures,  for  the  property  in  question  is  in  no  respect  a  fixture, 
an  article  of  a"  personal  nature  affixed  to  the  freehold,  and  which  cannot  be 
removed  without  injury  to  it,  nor  is  it  claimed  as  such.  It  is  claimed  as  a 
part  of  the  freehold  itself,  an  appui'tenant  to  it,  and  which  for  the  sake  of 
agriculture  and  good  husbandry,  should  not  be  removed.  But  as  between 
the  grantor  and  grantee,  I  can  discover  no  reason,  nor  can  I  find  any  satisfac- 
tory authority  for  such  claim.  Manure  in  the  yard  is  as  much  personal 
property  as  the  animals  and  litter  from  which  it  is  produced,  as  much  so 
as  the  grain  in  the  barn,  or  the  stacks  of  hay  in  the  meadow.  And  it  is  not 
material  whether  it  lies  upon  heaps  or  scattered  around  the  yard,  whether 
as  thrown  from  the  doors  or  windows  of  the  stable,  or  where  it  accumulated 
from  tlie  droppings  of  the  cattle.  But  when  it  is  spread  upon  the  land, 
and  appropriated  to  it  for  fertilizing  purposes,  then,  and  not  till  then,  does 
it  become  a  part  of  the  freehold.  Posts  and  rails,  designed  for  the  farm, 
are  personal  property  so  long  as  they  remain  in  piles  or  otherwise  unap- 
propriated ;  but  as  soon  as  they  are  converted  into  fence  they  become  a 
part  of  the  freehold  affixed  to  it,  so  as  to  lose  the  character  of  personalty. 
As  well  may  the  timber,  stones,  and  other  materials  brought  together  for 
the  construction  of  a  building  be  regarded  as  a  part  of  the  farm  before  the 
building  is  erected,  as  the  manure  before  it  is  applied." 

^  Proctor  V.  Gilson,  49  N.  H,  62,  Go,  per  Bellows,  C,  J.  In  that  case,  where 
a  deed  was  made  of  a  house  and  stable  with  a  small  piece  of  land  used  as 
a  back  yard,  but  not  cultivated,  it  was  held  that  manure  in  the  stable  cellar 
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§  1227.  Permanent  severance. — As  annexation,  cither  actual 
or  constructive,  is  essential  to  constitute  a  chattel  a  fixture,  it 
naturally  follows  that  when  that  annexation  no  longer  exists, 
the  article  formerly  attached  to  the  realty  should  resume  its 
character  as  personalty.  Where  a  severance  of  a  fixture  is 
permanent,  and  not  made  with  the  intention  of  a  re-annexation, 
the  fixture  becomes  personal  property,  and  unless  expressly 
enumerated  in  the  deed  will  not  pass  by  a  conveyance  of  the 
land.  Thus,  a  fire  burned  down  the  improvements  upon  a 
piece  of  real  estate,  conveyed  by  a  deed  of  trust,  and  some  of  the 
fixtures  were  removed.  The  trustee  afterwards  sold  the  prop- 
erty under  the  trust  deed,  using  the  same  description  in  his  deed 
as  was  contained  in  the  deed  of  trust.  Under  these  circum- 
stances it  was  decided  that  there  being  no  expressed  intention  to 
sell  the  removed  fixtures,  they  were  not  conveyed  by  such  sale, 
and  that  while  the  trustee  might  sell  the  fixtures  as  personal 
property,  they  would  not  pass  by  a  sale  of  the  ruined  premises 
merely.^  An  owner  of  land  on  which  there  was  a  saw-mill  with 
the  machinery  therein,  executed  a  mortgage  which  was  foreclosed 
and  the  premises  sold ;  the  purchaser  at  the  foreclosure  sale  hav- 
ing subsequently  contracted  to  sell  the  premises  to  the  plaintiff, 
the  latter  went  into  possession ;  the  mortgagor,  prior  to  the  sale 
under  the  judgment  of  foreclosure,  had  removed  a  portion  of 
the  machinery,  leaving  the  severed  articles  in  and  about  the 
mill,  where  they  were  at  the  time  of  the  sale,  and  of  the  contract 

made  by  the  horses  of  the  grantor,  a  teamster,  did  not  pass  by  the  deed, 
and,  also,  that  proof  that  at  the  time  of  the  conveyance  there  was  a  parol 
agreement  that  the  manure  should  pass  with  tho  land  was  not  admissible. 
See,  alse.  Snow  v.  Perkins,  GO  N.  H.  493 ;  Perry  v.  Carr,  44  N.  H.  118 ; 
Plumer  v.  Plumer,  30  N.  H.  558  ;  Farrar  v.  Smith,  64  Me.  74 ;  Needbam  v. 
Allison,  24  N.  H.  355 ;  Sawyer  v.  Twiss,  26  N.  H.  349 ;  Corey  v.  Bishop,  48 
N.  H.  146. 

^  Curry  v.  Schmidt,  54  Mo.  515.  Judge  Adams,  delivering  the  opinion 
of  tho  court,  after  observing  that  the  question  was  not  whether  the  trustee 
or  beneficiaries  in  tho  trust  could  have  reached  the  fixtures  that  were 
detached,  if  necessary  for  tho  payment  of  the  debts,  but  whether  the  title 
to  the  fixtures  passed  by  a  mere  sale  of  the  ruined  premises,  continued  : 
"There  is  nothing  in  the  case  to  show  that  such  was  tho  intention  of  the 
parties.  In  my  judgment  the  trustee  could  have  sold  the  fixtures  as  per- 
sonal property ;  but  ho  had  no  right  to  sell  them  merely  by  selling  the 
ruined  premises.  In  the  condition  that  the  premises  were  in,  and  as  they 
stood  upon  the  ground  when  sold,  those  fixtures  formed  no  part  of  the 
realty." 
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to  sell  to  plaintiff.  It  was  held  that  even  if  the  purchaser  at  the 
foreclosure  sale  became  the  owner  of  the  severed  property  by- 
virtue  of  his  purchase  of  the  land,  his  deed  of  the  laud  did  not 
convey  to  the  plaintiff  the  property  which  had  been  detached 
from  the  realty.* 

§  1228.  Temporary  severance. — "Where  the  removal  is  for  a 
temporary  purpose  merely,  the  articles  retain  their  character  as 
realty,  and  pass  to  a  purchaser  by  a  deed.  Thus,  rails  which 
had  formed  a  part  of  a  fence,  but  had  been  temporarily  severed 
from  the  realty,  were  held  to  pass  by  a  deed  of  the  premises.* 
So  it  has  been  held  that  the  stanchion  timbers,  tie-up  planks, 
hinge  staples,  and  tie  chains  of  a  barn,  which  it  was  apparent 
had  been  removed  for  convenience  in  repairing  the  barn,  passed 
by  a  conveyance  of  the  farm  and  buildings.^ 

§  1229.  Severance  by  act  of  God. — If  the  severance  occurs 
by  an  act  of  God,  does  the  property  become  personalty,  or  retain 
its  character  as  personalty?  This  may  often  become  a  question 
of  great  importance,  where  some  lien  exists  upon  real  estate, 
which  embraces  the  buildings  placed  thereon  as  a  part  of  the 


'  O'Dougherty  v.  Felt,  65  Barb.  220.  Mullin,  J.,  speaking  for  the  court, 
said  :  "  By  virtue  of  the  mortgage,  the  mortgagee  acquired  a  lien  on  all 
that  formed  a  part  of  the  realty  at  the  time  it  was  given,  and  when  he  fore- 
closed he  had  a  right  of  action  for  the  property  severed  before  the  fore- 
closure :  Southworth  v.  Van  Pelt,  3  Barb.  347 ;  Van  Pelt  v.  McGraw,  4 
N.  Y.  110.  It  is  not  material  whether  the  Temedy  of  the  mortgagee  is 
trover  for  the  property  severed,  or  an  action  for  damages  by  reason  of 
the  severance.  In  either  case,  the  property  having  ceased  to  be  a  jaart  of 
the  realty,  a  conveyance  of  the  premises  to  which  it  was  attached  will  not 
carry  the  articles  severed.  Unless  personal  property  is  mentioned  in  a 
deed  of  land,  it  will  not,  of  course,  pass.  So  that  on  the  sale  by  Stewart 
to  the  plaintiff,  the  property  severed  did  not  pass,  even  if  Stewart  became 
owner  of  it  by  virtue  of  his  purchase  on  the  foreclosure  sale.  There 
is  no  evidence  that  anything  but  the  land  was  sold,  and  that  did  not 
embrace  the  jjroperty  in  question."  Where  a  vault,  forming  part  of  the 
realty,  is  removed,  the  measure  of  damages  is  its  value  immediately  pre- 
ceding its  removal,  and  not  the  price  that  might  be  obtained  for  it  in  open 
market  if  removed  flom  the  building  :  Rhoda  v.  Alameda  County,  58  Cal. 
357. 

2  McLaughUn  v.  Johnson,  46  111.  163.    And  parol  proof  was  also  held 
inadmissible  to  show  what  fixtures  passed  by  the  deed. 

'  Wadleigh  r.  Janvrin,  41   N.  II.  503;  77  Am.  Dec.  780;  Goodrich  v. 
Jones,  2  Hill,  142.    See  Walker  v.  Sherman,  20  Wend.  639,  640. 
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land.  In  a  case  in  Pennsylvania,  the  owner  of  a  lot  of  ground, 
upon  which  a  large  frame  building  had  been  erected,  conveyed 
the  property  in  trust  for  the  benefit  of  creditors;  a  judgment 
which  was  a  lien  upon  the  real  estate  conveyed  had  been  recovered 
against  the  assignor  prior  to  the  assignment.  A  storm  two  days 
after  the  execution  of  the  assignment  demolished  the  building, 
leaving  the  foundation  and  floors  nearly  uninjured,  but  breaking 
the  superstructure  so  that  the  materials  could  not  be  replaced. 
The  whole  was  levied  upon  and  sold  upon  executions  based  ujDon 
the  judgment  against  the  assignor,  and  the  court,  upon  a  contro- 
versy between  the  execution  purchasers  and  the  voluntary 
assignees,  held  that  the  ruins  and  fragments  were  real  property, 
and  passed  by  the  sheriff's  deed.  Strong,  J.,  who  delivered  the 
opinion  of  the  court,  said :  "  The  true  rule  would  rather  seem  to 
be  that  which  was  real  shall  continue  real  until  the  owner  of 
the  freehold  shall  by  his  election  give  it  a  different  character. 
In  Shepherd's  Touchstone,  90,  it  is  laid  down  that  '  that  which 
is  parcel,  or  of  the  essence  of  the  thing,  although  at  the  time  of 
the  grant  it  be  actually  severed  from  it,  does  pass  by  a  grant  of 
the  thing  itself.  And,  therefore,  by  the  grant  of  a  mill,  the 
millstone  doth  pass,  although  at  the  time  of  the  grant  it  be 
actually  severed  from  the  mill.  So  by  the  grant  of  a  house,  the 
doors,  windows,  locks,  and  keys  do  pass  as  parcel  thereof, 
although  at  the  time  of  the  grant  they  be  actually  severed  from 
it.'  It  must  be  admitted  that  the  case  before  us  is  one  almost 
of  the  first  impression.  Very  little  assistance  can  be  derived 
from  past  judicial  decision.  There  is  supposed  to  be  some  anal- 
ogy between  the  character  of  these  fragments  of  the  building, 
and  that  of  a  displaced  fixture.  The  analogy,  however,  if  any, 
is  very  slight.  These  broken  materials  never  were  fixtures, 
though  they  had  been  fixed  to  the  land.  They  had  been  as 
much  land  as  the  soil  on  which  they  rested.  Severance  had 
never  been  contemplated."^     In  California,  a  house  removed  by 

1  Rogers  v.  Gilinger,  30  Pa.  St.  185 ;  72  Am.  Dec.  G94.  The  court  said 
further  :  "Nor  will  the  tortious  act  of  a  stranger  be  allowed  to  injure  the 
reversion  :  2  Maule  &  S.  494  ;  1  Term  Rep.  55  ;  Garth  v.  Sir  John  Cotton, 
1  Ves.  Sr.  524.  These  principles  are  re-asserted  in  Shult  v.  Barker,  12  Serg. 
&  R.  272 ;  7  Conn.  232 ;  3  Wend.  104.  Nor  will  a  severance  by  the  owner  of 
that  which  was  a  part  of  the  realty,  unless  the  severance  be  -with  the 
intent  to  change  the  character  of  the  thing  severed,  and  convert*  it  into 
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a  flood  from  land  upon  which  there  was  a  mortgage  lien,  was 
sold  by  the  owner  to  a  person  having  notice  of  all  the  facts. 
The  court  held  that  the  severance  and  removal  of  the  house 
from  the  land,  released  the  house  from  the  operation  of  the 
lien  of  the  mortgage,  and  that  the  purchaser  had  a  perfect  title 
to  it.i 

§  1230.  Stoves,  furniture,  etc.  —  The  general  rule  is,  that 
stoves  fastened  in  the  usual  way,  and  capable  of  removal  without 
injury  to  the  freehold,  do  not  pass  by  a  deed."^  Some  decisions 
may  be  found  in  which  stoves  have  been  declared  to  be  fixtures, 
and  regarded  as  part  of  the  freehold.  But  in  most  of  them,  the 
attachment  to  the  building  was  made  in  such  a  manner  that  they 


personalty,  prevent  it  passing  with  the  land  to  a  grantee.  Thus  it  was 
held  in  Goodrich  v.  Jones,  2  Hill,  142,  that  fencing  materials  on  a  farm 
which  have  been  used  as  part  of  the  fences,  but  are  temporarily  detached 
without  any  intent  to  divert  them  from  their  use  as  such,  are  a  part  of  the 
freehold,  and  as  such  pass  by  a  conveyance  of  the  farm  to  a  purchaser. 
Is  the  rule  different  when  the  severance  occurs  not  by  a  tortious  act,  nor 
by  a  righful  exercise  of  proprietorship,  without  any  intent  to  divert  the 
thing  severed  from  its  original  use,  but  by  the  act  of  God  ?  The  act  of 
God,  it  is  said,  shall  prejudice  no  one  (4  Co.  8G  6),  yet  the  maxim  is  not 
true,  if  a  tempest  be  permitted  to  take  away  the  security  of  a  lien  creditor, 
and  transfer  that  which  was  his  to  the  debtor  or  the  debtor's  assignees." 

1  Buckout  V.  Swift,  27  Cal.  433.  See  Clark  v.  Reyburn,  1  Kan.  281 ; 
Woehler  v.  Endter,  46  Wis.  301 ;  Harris  v.  Bannon,  78  Ky.  568 ;  Citizens' 
Bank?;.  Knapp,  22  La.  An.  117.  And  see  Hutchins  w.  King,  1  Wall.  53; 
Gardners.  Finley,  19  Barb.  317 ;  Hill  v.  Gwin,  51  Cal.  47  ;  Dorr  v.  Dudderar, 
88  lU.  107. 

^  Freeland  v.  Southworth,  24  Wend.  191 ;  Williamson  v.  BaUey,  3  Dane's 
Abr.  152,  §  25.  In  Freeland  v.  Southworth,  supra,  Bronson,  J.,  said:  "I 
think  the  stove  and  pipe  were  not  affixed  to  the  freehold,  and  did  not  pass 
by  the  conveyance  of  the  land  to  the  plaintiff.  It  is  not  alleged  that  the 
stove  was  fastened  to  the  building  in  any  manner  whatever,  and  the 
temporary  fastenings  about  the  pipe  were  such  as  could  be  removed  with- 
out the  slightest  injury  to  the  chimney.  In  Goddard  v.  Chase,  7  Mass. 
432,  on  which  the  plaintiff  relies,  the  stoves  were  set  in  the  chimneys  so 
that  it  was  necessary  to  pull  down  the  fire-places  to  get  them  out.  Stoves 
put  up  in  such  a  manner  that  they  can  be  removed  at  pleasure,  and  with- 
out injury  to  the  building,  have  never  been  considered  a  part  of  the  free- 
hold in  this  State.  '  See  2  Rev.  Stats.  367,  2  22,  and  p.  83,  ??  9,  10 I 

see  nothing  to  distinguish  this  from  the  ordinary  case  of  stoves  put  up  ia 
such  a  manner  that  they  can  be  removed  and  replaced,  or  others  substi- 
tuted at  pleasure,  without  in  any  way  impairing  the  building.  The  stove 
was  a  part  of  the  furniture  of  the  house,  which  the  vendor  had  a  right  to 
remove  with  his  other  goods." 
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could  not  be  removed  without  serious  injury  to  it.^  Articles  of 
furniture,  such  as  hangings,  book-cases,  carpets,  mirrors,  etc., 
though  they  may  be  fastened  for  a  temporary  purpose,  do  not 
pass  by  a  deed  of  the  realty.^  A  cupboard  made  and  fitted  into 
a  recess  and  fastened  there  by  nails  or  screws,  does  not  pass  by 
a  conveyance  of  the  real  property.'  Marble  slabs  laid  upon 
brackets  screwed  into  the  walls,  but  not  fastened  to  them,  do  not 
pass  by  a  deed,  and  the  vendor  may  remove  them.* 

1  See  Qoddard  v.  Chase,  7  Mass.  432 ;  Smith  v.  Hoiskoll,  1  Cranch  C.  C. 
99;  Blethen  v.  Towle,  40  Me.  310;  Folsom  v.  Moore,  19  Me.  252;  Tuttle  v. 
Robinson,  33  N.  H.  104. 

=»  Shaw  V.  Lenke,  1  Daly,  487 ;  Walker  v.  Sherman,  20  Wend.  646. 

3  Blethen  v.  Towle,  40  Me.  310. 

*  Weston  V.  Weston,  102  Mass.  514.  Says  Morton,  J.:  "After  the  judg- 
ment for  possession  and  before  the  execution  was  issued,  he  removed  and 
carried  away  a  number  of  marble  and  imitation  marble  slabs,  which  the 
plaintiff  claims  were  fixtures,  and  passed  to  him  by  the  conveyance  from 
said  defendant.  But  upon  the  facts  reported  by  the  auditor,  we  are  of 
opinion  that  these  slabs  were  not  so  annexed  to  the  real  estate  as  to  become 
part  of  it.  They  were  not  attached  to  the  wall,  and  could  be  removed 
without  injury  to  the  house  or  to  themselves.  They  formed  a  part  of  the 
furniture  of  the  rooms,  useful  and  convenient,  but  not  essential  to  the 
enjoyment  and  use  of  the  house,  and  not  permanently  incorporated  \vith 
the  freehold  so  as  to  become  a  part  of  it.  The  plaintiff,  therefore,  cannot 
recover  their  value  in  this  suit."  See,  also,  D'Eyncourt  v.  Gregory,  Law 
R.  3  Eq.  382;  Ex  parte  Morrow,  1  Low.  Dec.  386;  Rogers  v.  Crow,  40  Mo. 
91 ;  Snedeker  v.  Warring,  12  N.  Y.  170. 
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§  1231.  Equitable  mortgage.  —  The  reservation  of  a  lien  in 
the  deed  by  the  grantor  is  the, creation  of  an  equitable  mortgage; 
when  the  deed  is  recorded,  every  one  is  bound  to  take  notice  of 
such  lien.^  Such  a  lien  is  assignable,  and  where  a  grantor 
reserves  in  his  deed  a  "lien  on  the  described  and  granted 
premises  for  the  faithful  and  full  payment  of  the  several  notes 
described  therein,  with  all  interest,"  and  transfers  the  notes  to 
another,  "  with  the  lien  retained  by  him  on  the  lands  therein 
specified,"  the  purchaser  can  enforce  the  lien  against  the  grantee.^ 

§  1232.  Payment  in  specific  articles.  —  As  a  lien  of  this  kind 
is  an  equitable  mortgage,  the  rights  of  the  grantor  and  grantee 

1  Webster  v.  Mann,  52  Tex.  416;  Davis  v.  Hamilton,  50  Miss.  213; 
Uflford  V.  Wells,  52  Tex.  612 ;  Stratton  v.  Gold,  40  Miss.  778 ;  Baker  v. 
Compton,  52  Tex.  252;  Hall  v.  Mobile  &  Montgomery  Ry.  Co.  58  Ala.  10; 
Caldwell  v.  Fraim,  32  Tex.  310.  A  purchaser  at  a  sheriff's  sale  will  take 
only  an  equity  of  redemption  :  Davis  v.  Hamilton,  50  Misa.  213. 

»  Stratton  v.  Gold,  40  Miss.  778. 
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depend  upon  the  terms  of  their  contract,  and  are  not  conferred 
bv  mere  implication  of  law.  The  lieu  may  be  security  for  the 
performance  of  any  act  agreed  upon  by  the  parties,  and  not  alone 
for  the  payment  of  money.  Where  a  j^erson  sells  land,  and  the 
grantee  executes  his  note  therefor  for  a  certain  sum  of  money, 
and  it  is  agreed  at  the  time  of  the  execution  of  the  note  that  it 
may  be  paid  in  lumber  at  a  stipulated  price,  and  the  grantee 
fails  to  pay  the  money  or  deliver  the  lumber,  the  grantee  may 
enforce  the  lien,  as  the  same  is  not  waived  by  his  agreement  to 
take  lumber  in  payment  of  the  note.* 

§  1233.  Not  waived  by  taking  other  security. — A  lien  thus 
expressly  reserved  differs  also  from  the  implied  vendor's  lien, 
in  that  it  is  not  waived  by  taking  other  security.  "  A  vendor's 
lien  is  the  equitable  right  the  vendor  impliedly  retains  of  sub- 
jecting the  land  sold  to  the  payment  of  the  purchase  money.  It 
need  not  arise  from  special  agreement,  but  merely,  and  usually, 
from  an  implication  of  law,  that  the  seller  does  not  intend  to 
release  his  claim  on  the  land  for  the  purchase  money.  But  this 
lien  may  be  released  by  an  express  or  an  implied  agreement ; 
and  it  has  been  held  that  it  is  lost  by  taking  security  for  the 
price  of  the  land  sold,  and  it  is  held  that  it  is  personal,  and  is  not 
transferable.  Being  secret,  it  is  not  so  fiir  favored  as  to  be  sus- 
tained in  favor  of  an  assignee  of  the  debt,  for  the  reason  that 
equity  does  not  presume  that  the  assignee  looks  to  the  land  for 
payment,  which  is  presumed  in  favor  of  the  vendor.  In  this 
case,  however,  the  lien  is  expressly  reserved  in  the  deed  and 
conceded  in  the  notes.  It  arises  by  express  contract,  and  became 
a  matter  of  record,  and  full  notice  to  all  who  might  deal  with 
the  property,  and  being  conceded  in  the  notes,  all  persons  pur- 
chasins  them  are  assured  bv  their  contents  that  a  lien  is  conceded, 
not  only  to  the  vendor,  but  to  his  assigns.  This,  then,  is  more 
than  an  ordinary  vendor's  lien.  It  is  a  written  contract  that  the 
land  shall  be  burthened  with  the  lien  until  the  notes  are  paid. 
If  not  a  mortgage,  it  approximates  one  more  nearly  than  an 
ordinary  vendor's  lien.  It  declares  the  land  to  be  in  pledge 
for  the  payment  of  the  purchase  money.  It  has  the  same  efiect 
as  if  a  written  agreement  had  been  entered  into  and  signed  by 

»  Harvey  v.  Kelly,  41  Miss.  490. 
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the  parties,  that  there  should  be  a  lien  on  the  land  to  secure  the 
pa^Tnent  of  the  notes,  and  that  the  assignee  of  the  notes  should 
have  the  right  to  enforce  it.  When  the  deed  and  notes  are  con- 
sidered as  a  part  of  the  same  transaction,  it  is  substantially  the 
same  as  such  an  agreement,  and  it  will  be  readily  concedal  that 
equity  would  carry  an  agreement  thus  entered  into  by  the  parties 
into  effect,  and  enforce  it  as  it  would  any  other  lawful  contract. 
Here  are  parties  competent  to  contract,  the  subject-matter  of  a 
contract,  and  a  sufficient  consideration  and  an  agreement  legally 
entered  into,  and  no  reason  is  suggested  why  it  should  not  be 
enforced."^  Thus,  the  taking  of  additional  security  in  the  form 
of  a  trust  deed  for  other  lands,  does  not  affect  the  lien  reserved 
by  the  deed.^ 

§  1234.  Lien  reserved  for  benefit  of  another. — It  is  not 
essential  to  the  creation  of  this  vendor's  lien  that  it  should  be 
made  for  the  exclusive  benefit  of  the  vendor,  or  for  his  benefit  at 
all.  Where  it  is  so  intended  by  the  parties  to  the  deed,  a  lien 
for  the  purchase  money  payable  to  a  stranger  to  the  deed  may 
be  retained  for  the  latter's  benefit  with  his  consent.' 

§  1235.  Grantee  takes  legal  title. — The  grantee  of  course 
takes  the  legal  title,  but  he  takes  it  subject  to  the  lien,  in  the 
same  manner  and  to  the  same  extent  as  if  he  had  executed  a 
mortgage.  The  title  of  the  grantee  may  be  levied  upon  and  sold 
upon  execution  against  him.  The  purchaser  at  the  execution 
sale  takes  the  title  of  the  grantee  subject  to  the  lien,  and  an 
assignee  of  the  note  given  by  the  grantee  may  enforce  the  lien 
against  the  execution  purchaser.* 

»  Carpenter  v.  Mitchell,  54  111.  126,  129,  per  Mr.  Justice  Walker,  in 
delivering  the  opinion  of  the  court.  And  see,  also,  Warren  v.  Branch,  15 
W.  Va.  21,  where  title  remains  in  vendor.  Knisely  v.  Williams,  3  Gratt. 
265  ;  46  Am.  Dec.  193 ;  Hatcher  v.  Hatcher,  1  Rand.  53  ;  Lusk  v.  Hopper,  3 
Bush,  179 ;  Price  v.  Lauve,  49  Tex.  74 ;  Sehorn  v.  ISIcWhirter,  6  Baxt .  (Tenn.) 
313  ;  Lewis  v.  Pusey,  S  Bush,  615  ;  Fogg  v.  Rogers,  2  Cold.  290  ;  Dunlap  v. 
Shanklin,  10  W.  Va.  662 ;  Schwarz  v.  Stein,  29  Md.  112  ;  Strickland  v.  Sum- 
merville,  55  Mo.  164 ;  Whitehurst  v.  Yandall,  7  Baxt.  (Tenn.)  228 ;  Adams 
V.  Cowherd,  30  Mo.  458;  Hurley  v.  HoUyday,  35  Md.  469;  Magruder  v. 
Peter,  11  Gill  &  J.  217 ;  Hines  v.  Perkins,  2  Heisk.  395 ;  Bozeman  v.  Ivey, 
49  Ala.  75  ;  McCaslin  i-.  State,  44  Ind.  151 ;  Daniels  v.  Moses,  12  S.  C.  130. 

*  Price  V.  Lauve,  49  Tex.  74. 

*  Maze  V.  Barnes,  78  Ky.  506. 

*  Chitwood  V.  Trimble,  58  Tenn.  (2  Baxt.)  78. 

11.  Deeds.— 36. 
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§  1236.  Destruction  of  record,  — When  the  deed  reserving  the 
vendor's  lien  is  recorded,  notice  is  given  to  all  of  its  existence. 
Although  a  purchaser  from  the  grantee  may  have  paid  the  full 
amount  of  the  purchase  money  without  actual  knowledge  of  the 
existence  of  the  lien  at  the  time  payment  was  made,  yet  the  due 
registration  of  the  deed  in  which  the  lien  was  reserved,  is  con- 
structive notice  to  him  of  such  lien  to  the  same  extent  as  actual 
notice  Avould  have  been.  If  the  record  of  the  deed  has  been 
destroyed,  the  notice  given  by  registration  is  just  as  operative  as 
if  there  had  been  no  destruction  of  the  record.* 

§  1237.  No  particular  form  required.  —  Any  language  which 
shows  that  the  intention  of  the  vendor  was  to  reserve  a  lien  is 
sufficient.  Where  a  deed  contains  a  description  of  the  notes 
given  for  the  purchase  money,  and  in  the  habendum  clause  con- 
tains a  recital,  "to  have  and  to  hold  on  the  payment  of  the  notes 
hereinabove  stated,"  the  deed  contains  a  sufficient  reservation  of 
a  vendor's  lien,  and  the  recitals  are  sufficient  to  require  a  rea- 
sonable person  to  inquire  whether  the  notes  have  been  paid  or 
not.^  A  statement  that  the  land  is  conveyed  "under  and  subject 
nevertheless  to  the  payment  of"  a  certain  sum  of  money  at  the 
time  of  decease  of  a  widow  to  certain  children,  is  sufficient  to 
reserve  a  lien  binding  subsequent  purchasers.'  "  There  has  been  a 
manifest  disposition  in  the  courts  to  give  a  more  liberal  scope  to 
the  contracts  of  parties  intended  to  create  securities  for  the  fulfill- 
ment of  their  obligations.  An  agreement  to  make  a  mortgage 
on  laud  to  secure  a  debt  has  in  equity  been  construed  to  be  a 
lien  on  the  property,  though  the  mortgage  was  never  executed. 

1  Armentrout's  Ex'rs  v.  Gibbons,  30  Gratt.  632.  See,  also,  Mooro  v. 
Lackey,  53  Miss.  85  ;  White  v.  Downs,  40  Tex.  225. 

^  BlaisdcU  v.  Smith,  3  Bradw.  (111.)  150.  Allen,  J,,  who  delivered  the 
opinion  of  the  court,  said  :  "It  is  insisted  that  defendants  are  not  charge- 
able with  notice  of  anything  that  may  appear  in  the  '  habendum  ' ;  that  it  is 
no  part  of  the  deed  ;  that  the  conveyance  would  be  good  without  it.  If  it 
■were  true  that  what  appears  in  the  habendum  they  were  not  bound  to 
notice,  still  we  hold  that  the  description  of  the  note  in  the  body  of  the 
deed,  with  the  statement  that  it  constituted  part  of  the  consideration, 
would  bo  sufficient  to  charge  them  with  notice  under  the  authorities  above 
cited.  But  the  court  is  not  aware  of  any  rule  or  decision  that  requires  the 
recital  to  appear  in  any  particular  part  of  the  deed.  The  habendum  clause 
is  a  part  of  the  deed." 

3  Heist  V.  Baker,  49  Pa.  St.  9.    See  Hutchinson  v.  Patrick,  22  Tex.  313. 
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Literally,  it  was  but  the  personal  engagement  of  the  party.  A 
security  may  be  created  on  property,  which  is  short  of  a  grant, 
which  does  not  convey  or  profess  to  convey  the  title,  such  as 
expressions  in  a  conveyance  that  the  vendor  will  look  to  the  land 
as  security  for  the  money.  No  formula  of  words  is  necessary  to 
create  that  right.  Whatever  words  distinctly  convey  the  idea 
that  the  vendor  retains  or  reserves  a  lien  on  the  land  creates  an 
express  security.  Such  language  does  not  create  a  technical 
mortgage,  nor  does  it  prevent  the  legal  title  from  fully  vesting 
in  the  purchaser;  but  this  security  follows  the  land,  and  being 
expressed  in  the  deed,  is  notice,  by  reason  of  the  registration,  to 
creditors  and  purchasers."  ^  Where  a  deed  conveys  land  "  charged 
with  the  payment "  of  certain  specified  sums,  the  land  is  subject 
to  the  charge.^  If  the  deed  recites  that  the  land  is  conveyed  sub- 
ject to  the  payment  of  the  purchase  money,  a  lien  is  created.^ 
The  fact  that  at  the  foot  of  such  a  deed  there  is  a  formal  receipt 
for  the  purchase  money,  does  not  constitute  even  prima  facie 
evidence  of  the  satisfaction  of  the  lien.*  "If  the  purchasers," 
said  Mr.  Justice  Trunkey,  "had  made  inquiry  of  the  proper 
parties,  they  could  have  learned  whether  the  money  was  actually 
paid,  and  they  stand  in  the  vendor's  shoes,  holding  the  land  as 
if  they  had  bought  with  express  notice  of  the  amount  remaining 
unpaid.  The  rule  is,  that  whatever  puts  a  party  on  inquiry 
amounts  to  notice,  where  the  inquiry  becomes  a  duty,  as  in  the 
case  of  a  purchaser  of  land,  and  would  lead  to  a  knowledge  of 
the  requisite  fact  by  the  exercise  of  ordinary  diligence  and 
understanding."  ^ 

§  1238.  Unrecorded  vendor's  lien. — Where  a  vendor^s  lien  is 
reserved  in  a  separate  instrument,  it  must  be  recorded  in  order 
to  bind  a  subsequent  bona  fide  purchaser  for  value  without  notice. 
And  such  a  purchaser  is  not  put  upon  inquiry  by  the  fact  that 
the  parents  of  the  grantor's  wife  are  in  possession  under  a  recorded 
lease,  which  provides  for  the  payment  of  only  a  nominal  rent.* 

1  Moore  v.  Lackey,  53  Miss.  85,  90,  per  Simrall,  C.  J.  And  see  Carr  v. 
Holbrooke,  1  Mo.  240 ;  Pugh  v.  Holt,  27  Miss.  461. 

2  Stanhope  v.  Dodge,  52  Md.  483. 

»  Eichelberger  v.  Gitt,  104  Pa.  St.  64. 
*  Eichelberger  v.  Gitt,  104  Pa.  St.  64. 
6  In  Eichelberger  ?'.  Gitt,  supra. 
«  Moeller  v.  Holtbaus,  12  Mo.  App.  526. 
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No  additional  lien  is  credited  by  a  recital  in  a  note  given  for 
land  that  it  "  is  to  stand  as  a  lien  on  said  land  until  fully  paid."  ^ 

§  1239.  Reservation  of  lien  when  not  provided  for  in  con- 
tract of  sale.  —  Wiien  an  owner  of  land  agrees  to  sell  it  for  a 
certain  price,  a  portion  of  which  is  to  be  paid  in  cash  at  a  future 
day,  and  notes  are  to  be  given  by  the  vendee  for  the  balance  of 
the  purchase  money  payable  at  a  specified  time,  and  it  is  agreed 
that  when  these  notes  are  given  the  owner  is  to  make  to  the 
vendee  a  deed  with  covenants  of  warranty,  but  the  agreement  is 
silent  as  to  the  reservation  in  the  deed  of  the  vendor's  lien,  or  as 
to  any  security  for  the  payment  of  the  purchase  money  for  which 
the  notes  are  given,  still,  when  the  deed  is  executed,  the  vendor 
has  a  right  to  insert  in  it  a  clause  by  which  a  lien  for  the 
unpaid  purchase  money  is  reserved.^ 

§  1240.  Verbal  agreement  cannot  control  lien. — "SYhere  the 
grantor  r^erves  in  his  deed  a  lien  upon  the  land  for  the  payment 
of  the  purchase  price,  the  grantee  cannot  in  a  suit  brought  to 
enforce  such  lien,  set  up  as  a  defense  that  there  was  a  contempora- 
neous verbal  agreement  that  the  grantor  should  not  have  the 
right  to  resort  to  the  lien  on  the  land  for  the  payment  of  the 
purchase  money.' 

§  1241.  Estoppel  of  vendor. — A  vendor  who  has  an  express 
lien  may  by  his  acts  estop  himself  from  deriving  any  benefit 
from  it.  Where  a  grantor  had  retained  an  express  lien  for  the 
purchase  price  of  a  piece  of  land,  but  after  the  grantee's  death 
allowed  the  administrator  of  his  estate  to  suggest  the  insolvency 
of  the  estate,  and  became  a  witness  to  show  the  title  of  his  grantee 
to  the  land,  the  claim  of  the  grantor  being  the  principal  debt 
against  the  grantee's  estate,  for  the  payment  of  which,  as  well  as 
other  debts  proved  and  allowed,  the  land  was  ordered  to  be  sold, 
and  the  grantor  became  a  competing  bidder  at  the  sale  of  the 
land,  it  was  held  that  he  waived  his  lien  by  his  conduct,  and  was 
estopped  from  enforcing  any  lien  against  the  purchaser,  but  was 
compelled  to  look  to  the  proceeds  of  the  sale  for  the  payment  of 

»  Waddell  v.  Carlock,  41  Ark.  523. 

«  Findley  v.  Armstrong,  23  W.  Va.  113. 

»  Hutchinson  v.  Patrick,  22  Tex.  318. 
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his  debt.^  And  a  grantor  may  waive  by  parol  a  lien  on  lumber 
reserved  in  a  conditional  deed  to  secure  the  purchase  price  of  the 
land  2 

§  1242.  Vendor's  lien  and  subsequent  mortgage.  —  A  vendor's 
lien  reserved  in  the  deed  is  superior  to  all  subsequent  mortgage 
liens,  and  attaches  to  all  structures  subsequently  becoming  a  part 
of  the  realty.  Where  a  grantor  reserves  a  lien,  and  the  grantee 
builds  a  house  on  the  laud,  and  mortgages  the  house  and  land, 
the  grantor  has  the  superior  lien,  and  may  enforce  it  against  both 
house  and  land.^ 

§  1243.  Lien  assignable. — Where  the  vendor  has  not  parted 
with  the  title,  having  executed  only  a  contract  of  sale,  or  has 
executed  a  deed,  but  in  it  has  reserved  to  himself  a  vendor's 
lien,  the  lien  is  assignable,  and  the  assignee  of  the  note  given  for 
the  purchase  money  is  entitled  to  the  benefit  of  the  security,  and 
stands  in  the  same  position  as  the  vendor.^  The  lien  is  like  an 
express  mortgage,  and  the  vendor  has  the  same  remedies  as  a 


*  Butler  V.  Williams,  5  Heisk.  241. 
2  Stone  V.  Fairbanks,  53  Vt.  145. 

'  Louisville  Building  Association  v.  Korb,  79  Ky.  190. 

*  Kimbrough  v.  Curtis,  50  Miss.  117 ;  Sheppard  v.  Thomas,  26  Ark.  617 ; 
Walkenhorst  v.  Lewis,  24  Kan.  420;  Wright  v.  Troutman,  81  111.  374; 
Stevens  v.  Chadwick,  10  Kan.  406 ;  Cleveland  v.  Martin,  2  Head,  12S ; 
KeUy  V.  Payne,  18  Ala.  371 ;  Reynolds  v.  Morse,  52  Iowa,  155 ;  Robinson 
V.  Harbour,  42  Miss.  795  ;  Moore  v.  Anders,  14  Ark.  628  ;  60  Am.  Dec.  551 ; 
Adams  v.  Cowherd,  30  Mo.  458 ;  Terry  v.  George,  37  Miss.  539 ;  Steinke- 
meyer  v.  Gillespie,  82  111.  253  ;  Roper  v.  Day,  48  Ala.  509 ;  Blaisdell  v. 
Smith,  3  Bradw.  (111.)  150;  McClintic  v.  Wise,  25  Gratt.  448;  Campbell  v. 
Rankin,  28  Ark.  401 ;  Carpenter  v.  Mitchell,  54  lU.  126 ;  DoUahite  v.  Orne, 
2  Smedes  &  M.  590 ;  Tanner  v.  Hicks,  4  Smedes  &  M.  294 ;  Tharpe  v.  Dun- 
lap,  4  Heisk.  674 ;  Moore  v.  Lackey,  53  Miss.  85 ;  Wells  v.  Morrow,  38  Ala. 
125  ;  Roper  v.  McCook,  7  Ala.  318  ;  Shall  v.  Biscoe,  18  Ark.  142 ;  Rakestraw 
V.  Hamilton,  14  Iowa,  157 ;  Bills  v.  Mason,  42  Iowa,  329 ;  Hall  v.  Click,  5 
Ala.  363  ;  39  Am.  Dec.  327  ;  Rogers  v.  James,  33  Ark.  77  ;  Martin  v.  O'Ban- 
non,  35  Ark.  62 ;  Wolfte  v.  Nail,  62  Ala.  24 ;  Blair  v.  Marsh,  8  Iowa,  144 ; 
Hall  V.  Mobile  etc.  Ry.  Co.  58  Ala.  10 ;  Chitwood  v.  Trimble,  58  Tenn.  78. 
And  see,  also,  Shirin  v.  Fredericks,  56  111.  439 ;  Bailey  v.  Smock,  61  Mo. 
213  ;  Cummings  v.  Oglesby,  50  Miss.  153 ;  Osborn  v.  Royer,  1  Lea  (Tenn.) 
217 ;  Conner  v.  Banks,  18  Ala.  42 ;  52  Am.  Dec.  209 ;  Young  v.  Atkins,  4 
Heisk.  529  ;  Pitts  v.  Parker,  44  Miss.  247  ;  Murray  v.  Able,  19  Tex.  213;  70 
Am.  Dec.  330 ;  Skaggs  v.  Nelson,  25  Miss.  88 ;  Parker  v.  Kelly,  10  Smedes 
<fe  M.  184. 
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mortgagor  for  its  enforcement.^  Where  the  party  in  possession 
and  his  vendor  had  nothing  but  a  mere  equity,  and  the  party  in 
possession  acquired  his  rights  with  notice  by  the  recitals  of  the 
deed,  under  which  he  claims  that  the  purchase  money  has  not 
been  paid,  it  is  not  necessary  to  make  such  party  in  possession  a 
party  in  the  foreclosure  proceedings.^ 

5  1244.  Renewal  of  note.  —  Where  a  note  is  given  for  the 
purchase  money,  and  a  lien  is  expressly  retained  in  the  deed  to 
secure  its  payment,  the  note  may  afterwards  be  renewed  in  favor 
of  an  assignee  for  principal  and  interest,  and  may  bear  interest 
at  an  increased  rate  and  have  additional  signatures,  and  such  new 
note  will  be  secured  by  the  vendor's  lien  reserved  in  the  deed.' 
But  the  new  note  must  have  some  connection  with  the  original 
transaction  by  novation  or  otherwise.^ 

§  1245.  Growing  crops.  —  As  the  lien  of  a  mortgage  attaches 
to  the  crops  growing  on  the  premises  until  severed  from  the  soil, 
a  vendor's  lien  created  by  express  contract  in  the  deed,  being  sub- 
stantially a  mortgage,  has  the  same  effect.  If  the  land  is  sold 
for  condition  broken  before  the  growing  crops  are  severed,  a  pur- 
chaser is  entitled  to  them  as  against  the  mortgagor  and  all  persons 
claiming  under  him.^ 

§  1246.  Negotiable  note  not  referred  to  in  deed.  —  In  order 
that  subsequent  purchasers  of  a  note  given  for  the  purchase 
money  may  enforce  the  vendor's  lien  reserved  in  the  deed,  the 
deed  should  refer  to  the  note  so  that  all  subsequent  purchasers 
of  the  land  may  have  notice  that  the  note  is  in  existence,  A 
deed  reserved  a  lien  for  the  purchase  money  to  be  paid  in  five 
years,  and  the  grantee  executed  a  negotiable  note  for  that  amount 
payable  in  five  years,  but  the  deed  while  reserving  a  lien  for  the 
purchase  money  did  not  refer  to  the  note  or  contain  anything 

*  Micou  V.  Ashurst,  55  Ala.  607 ;  Gaston  v.  White,  46  Mo.  486 ;  King  v. 
Young  Men's  Assoc.  1  Woods,  386.  See  Calvin  v.  Duncan,  12  Bush,  101 ; 
Johnston  t>.  Cochrane,  84  N.  C.  446. 

2  Robinson  v.  Black,  56  Tex.  215. 

'  Byrns  r.  Woodward,  10  Lea  (Tenn.)  444. 

*  French  v.  Dickey,  3  Tenn.  Ch.  302.  For  a  case  where  the  giving  of  a 
note  was  held  to  create  a  novation,  see  Williams  v.  McCarty,  74  Ala.  295. 

5  Yates  V.  Smith,  11  Bradw.  (III.)  459. 
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from  which  the  existence  of  a  note  for  that  amount  might  be 
inferred.  After  the  execution  and  delivery  of  the  deed,  the 
grantor  indorsed  and  transferred  the  note  to  a  bank  in  payment 
of  an  antecedent  debt.  After  the  transfer  of  the  note,  the  grantor 
to  whom  the  note  was  payable  contracted  to  sell  to  a  third  party 
the  land  conveyed  in  his  deed.  The  latter  paid  the  purchase 
money  and  took  from  the  original  grantee  a  deed  for  the  land. 
The  second  grantee  was  wholly  ignorant  of  the  existence  of  the 
negotiable  note,  and  of  any  claim  on  the  part  of  the  bank  to  the 
purchase  money  due  the  original  owner,  and  the  court  held  that 
such  second  grantee  took  the  property  unaffected  in  favor  of  the 
bank  holding  the  note.^     "  Other  things  being  equal,  purchasers 

^  National  Valley  Bank  of  Staunton  v.  Harman,  75  Va.  604.  Staples,  J., 
in  delivering  the  opinion  of  the  court,  said :  "If  the  deed  from  M.  G. 
Harman  to  Asher  W.  Harman  had  mentioned  the  existence  of  a  negotiable 
note,  it  might  have  become  the  duty  of  Mrs.  O'Toole  before  purchasing  to 
call  for  its  production  ;  the  failure  of  the  parties  to  produce  it  might  justly 
have  led  to  a  strong  suspicion  that  the  note  had  passed  out  of  the  possession 
of  Michael  G.  Harman  into  the  hands  of  a  third  party.  Mrs.  O'Toole  having 
constructive  notice  of  the  lien,  would  have  the  like  notice  of  the  negotiable 
note,  and  she  would  not  be  allowed  to  close  her  eyes  to  the  facts  thus  com- 
municated. But  it  will  be  observed  that  the  deed  makes  no  reference  to  any 
note,  or  to  any  personal  obligation  of  the  debtor  whatever.  The  most  pru- 
dent and  cautious  inquirer  would  not  have  supposed  that  any  such  instru- 
ment existed.  Certainly  it  cannot  be  said  that  persons  were  bound  at  their 
peril  to  suspect  or  presume  it.  Indeed,  a  negotiable  note  payable  five  years 
after  date  is  altogether  so  unusual  that  no  one,  even  the  most  diligent, 
would  have  ever  imagined  that  such  a  security  formed  a  part  of  this  trans- 
action. I  repeat,  therefore,  that  upon  the  record  Asher  W.  Harman 
appeared  as  the  owner  of  the  land,  subject  only  to  the  lien  for  the  purchase 
money,  and  upon  the  record  M.  G.  Harman  appeared  as  the  owner  of  the 
lien  itself,  without  a  circumstance  of  suspicion  to  put  third  persons  upon 
inquiry.  A  deed  from  the  former,  with  a  relinquishment  of  the  lien  by 
the  latter,  would  convey  a  perfect  title  according  to  every  reasonable  pre- 
sumption and  intendment.  It  has  been  said,  however,  that  ]Mrs.  O'Toole 
ought  to  have  made  inquiry.  There  was  no  person  to  whom  she  could  have 
applied  for  information  touching  the  lien,  unless  it  was  Michael  G.  Har- 
man. But  why  apply  to  him  when  the  transaction  itself  in  which  he  wa.s 
engaged  was  the  strongest  possible  affirmation  that  he  was  entitled  to  the 
purchase  money.  The  rule  is  that  a  purchaser  will  not  be  charged  with 
notice  by  being  put  on  inquiry,  unless  he  has  some  more  authentic  means 
of  information  than  can  be  found  in  an  application  to  one  who  is  interested 
in  concealing  the  truth.  In  2  Leading  Cases  in  Equity,  pages  49,  50,  it  is 
said  :  '  It  cannot  be  required  of  a  purchaser  to  inquire  of  the  vendor,  or  of 
any  one  who  joins  him  in  making  title,  whether  he  is  committing  a  fraud 
or  breach  of  trust  by  disposing  of  that  which  belongs  to  a  third  person,  or 
has  been  already  sold.    One  who  is  engaged  in  a  fraudulent  design  seldom. 
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are  fe,vored,  both  at  law  and  in  equity,  above  creditors,  and  so 
also  the  condition  of  the  defendant  is  best.  The  chancellor 
prefers  to  allow  a  loss  to  rest  where  he  finds  it,  rather  than  to 
transfer  it  to  another  equally  entitled  to  his  consideration ;  he 
prefers  to  allow  rather  than  to  inflict  injustice,  and  to  abstain 
from  acting  at  all  when  all  he  can  do  is  to  shift  a  loss  from  one 
innocent  person  to  another."  ^ 

§  1247.     Comments. — As  the  maker  of  a  note  is  allowed  to 
make  payments  to  the  payee  unless  he  is  notified  that  the  note 

hesitates  at  a  falsehood .  The  law  exacts  nothing  vain  or  useless.  To 
make  inquiry  a  duty,  the  circumstances  must  be  such  as  will  lead  to 
knowledge : '  2  Leading  Cases  in  Equity,  pt.  1,  p.  50.  A  party  will  not  be 
considered  as  having  notice  unless  the  circumstances  are  such  that  the 
courts  can  say,  not  only  that  he  could  have  acquired,  but  that  he  ought  to 
have  acquired  the  notice,  but  for  his  gross  negligence  in  the  conduct  of  tlae 
transaction  in  question.  See,  also,  Siter,  Price  &  Co.  v.  McClanaclian,  2 
Gratt.  313.  According  to  these  principles,  Mrs.  O'Toole  cannot  bo  charged 
with  notice,  actual  or  constructive.  We  cannot  attribute  to  her  either  bad 
faith  or  negligence.  In  short,  she  is  a  purchaser  for  valuable  consider- 
ation without  notice.  Against  such  a  purchaser,  courts  of  equity  will  not 
take  the  least  step  imaginable,  and  will  on  the  other  hand  allow  him  to 
take  every  advantage  which  the  law  gives  him,  for  there  is  nothing  which 
can  attach  itself  upon  his  conscience  in  such  a  case  in  favor  of  an  adverse 

claim As  both  the  title  and  the  lien  in  this  case  apj^eared  upon  the 

record,  I  do  not  think  any  person  could  be  safe  in  taking  an  assignment 
of  the  latter.  The  form  and  character  of  the  transaction  were  such  as 
placed  it  in  the  power  of  M.  G.  Harman,  with  the  concurrence  of  Asher  W. 
Harman,  to  defraud  the  bank  and  to  convey  a  good  title  to  an  innocent 
purchaser.  As  a  matter  of  precaution,  the  bank  might  have  indorsed 
tho  assignment  and  transfer  of  the  debt  on  the  registration  of  the  deed.  I 
do  not  mean  to  say  that  such  an  indorsement  would  constitute  even  con- 
structive notice.  With  it,  it  is  more  than  probable  that  Mrs.  O'Toole  would 
not  have  been  involved  in  the  purchase.  At  all  events,  the  bank  ought 
not  to  have  dealt  witli  such  a  security,  unless  it  could  have  been  placed  in 
sucli  a  shape  as  would  protect  it  as  assignee,  without  injury  to  persons  who 
might  deal  with  the  property  without  notice  of  any  defect  in  the  title. 
Upon  such  persons  it  cannot  visit  the  consequences  of  its  misplaced  con- 
fidence. Notliiug  in  nij'  judgment  could  tend  more  to  destroy  confidence 
in  titles,  or  more  to  impede  tlie  free  transmission  of  property,  than  the  suc- 
cessful assertion  of  secret  eucumbrances  of  this  sort  by  strangers  to  tho 
record."  As  to  the  protection  afforded  a  purchaser  against  an  unrecorded 
assignment  of  mortgagee,  or  a  cancellation  of  mortgage  with  notes  out- 
standing, see  Henderson  v.  Pilgrim,  22  Tex.  4G4 ;  Bowling  v.  Cook,  39 
Iowa,  200 ;  Bacon  v.  Van  Schoonhoven,  19  Hun,  158 ;  Turpin  v.  Ogle,  4 
Bradw.  (III.)  611 ;  Smith  v.  Keohane,  6  Bradw.  (111.)  585  ;  Bank  of  the  State 
of  Indiana  v.  Anderson,  14  Iowa,  544 ;  Howard  v.  Ross,  5  Bradw.  (111.)  456 ; 
Walker  v.  Schreiber,  47  Iowa,  529;  Torrey  v.  Deavitt,  53  Vt.  331. 
1  Summers  v.  Kilgus,  14  Bush  (64  Ky.)  449,  452,  per  Coffer,  J. 
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has  been  assigned,  so  a  purchaser  should  be  allowed  to  assume 
that  all  indebtedness  for  the  payment  of  which  a  lien  has  been 
reserved  has  been  discharged,  when  the  vendor  has  satisfied  and 
relinquished  the  lien,  unless  such  purchaser  has  knowledge  that 
some  other  person  is  entitled  to  have  the  lien  kept  alive  for  his 
benefit.  To  adopt  a  different  rule  would  be  to  encourage  those 
secret  liens  and  equities  which  it  is  the  policy  of  the  law  to 
limit  and  defeat. 

§  1248.  Effect  of  second  deed. — Where  a  grantor  expressly 
reserves  in  his  deed  a  lien  for  the  purchase  money,  and  sub- 
sequently executes  a  second  deed  to  the  same  grantee  in  which 
he  acknowledges  the  payment  of  the  purchase  price,  when  in 
fact  it  is  not  paid,  the  effect  of  the  execution  of  the  second  deed 
is  that  the  lien  in  the  first  deed  being  a  contract  lien  similar  to  a 
mortgage,  is  conveyed  to  the  grantee,  but  under  the  second  deed 
the  grantor  has  the  same  equitable  lien  as  if  the  first  had  never 
been  executed.^  In  other  words,  the  grantor  occupies  the  same 
position  as  if  nothing  had  been  said  in  the  first  deed  about  a 
vendor's  lien,  but  does  not  lose  his  implied  lien  for  the  payment 
of  the  purchase  money. 

1  Robinson  v.  Woodson,  33  Ark.  307. 
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§  1249.  Vendor's  implied  lien.  —  The  implied  Hen  of  the  vendor 
for  the  unpaid  purchase  money,  although  frequently  criticised,  is 
generally  recognized  as  a  just  and  proper  rule.^     "  Under  our  law, 

1  Blackburn  v.  Gregson,  1  Bro.  Ch.  240;  Chapman  v.  Tanner,  1  Vem. 
267 ;  Thornton  v.  Knox,  6  Mon.  B.  74 ;  Tiernan  v.  Thurman,  14  Mon.  B. 
277 ;  Ledford  v.  Smith,  G  Bush,  129 ;  Emison  v.  Risque,  9  Bush,  24  ;  McDole 
V.  Purdy,  23  Iowa,  277 ;  Jordan  v.  Wimer,  45  Iowa,  65 ;  Grapengether  v. 
Fejervary,  9  Iowa,  1G3;  74  Am.  Dec.  336;  Johnson  v.  McGrew,  42  Iowa, 
655  ;  Boynton  v.  Champlin,  42  111.  57  ;  Wilson  v.  Lyon,  51  111.  166 ;  Moshier 
V.  Meek,  80  111.  79 ;  Gallagher  v.  Mars,  50  Cal.  23 ;  Salmon  v.  Hoffman,  2 
Cal.  138 ;  56  Am.  Dec.  322 ;  Burt  v.  Wilson,  28  Cal.  632 ;  Sparks  v.  Hess,  15 
Cal.  186 ;  Shall  v.  Biscoe,  IS  Ark.  142 ;  Refeld  v.  Ferrell,  27  Ark.  534  ;  Keith 
V.  Horner,  32  111.  524 ;  Dj-er  v.  Martin,  4  Scam.  146 ;  Willard  v.  Reas,  26 
Wis.  540 ;  Pitts  v.  Parker,  44  Miss.  247 ;  Wing  v.  Goodman,  75  111.  159 ; 
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where  so  much  strictness  is  required  with  regard  to  placing  on 
the  a;iT;ropriate  records  evidences  of  liens  and  encumbrances,  it 
would  seem  that  in  the  absence  of  fraud,  courts  should  be  care- 
ful in  the  recognition  of  this  lien.  And  yet  there  is  much  of 
good  conscience,  equity,  and  natural  justice,  in  providing  that 
the  vendor  shall  not  be  regarded  as  having  lost  all  dominion 
over  his  property  until  he  is  paid  the  agreed  price.  This  lien 
or  trust,  though  formerly  objected  to  as  being  in  contravention 
of  the  policy  of  the  statute  of  frauds,  and  for  other  reasons,  is 
now  firmly  established.  Its  necessity  is,  indeed,  too  apparent, 
the  beneficial  consequences  too  clear,  and  its  equitable  existence 
too  well  sustained,  to  need  now  either  authority  or  reason  to 
prove  its  origin  or  design."^  But  "these  equitable  liens  on 
real  estate  are  generally  unknown  to  the  world,  and  frequently 
operate  injuriously  on  the  rights  of  creditors  and  purchasers, 
and  ought  not  to  be  enforced  but  in  cases  where  the  right  is 
clearly  and  distinctly  made  out."^     In  many  States,  this  rule 


Kirkham  v.  Boston,  67  111.  599 ;  Campbell  v.  Rankin,  28  Ark.  401 ;  Laven- 
der V.  Abbott,  30  Ark.  172 ;  Turner  v.  Horner,  29  Ark.  440 ;  Gordon  v.  Bell, 
50  Ala.  213;  Wood  v.  Sullens,  44  Ala.  686;  Ross  v.  Wbitson,  6  Yerg.  50; 
Pincbain  v.  CoUard,  13  Tex.  333 ;  Wbite  v.  Stover,  10  Ala.  441 ;  Burns  v. 
Taylor,  23  Ala.  255  ;  Bradford  v.  Harper,  25  Ala.  337  ;  Brown  v.  Cbristie,  35 
Tex.  689 ;  Wbite  v.  Downs,  40  Tex.  225 ;  Flanagan  v.  Cushman,  48  Tex. 
241 ;  Yarborougb  v.  Wood,  42  Tex.  91 ;  Dodge  v.  Evans,  43  Miss.  570 ; 
Ricbardson  v.  Bowman,  40  Miss.  782;  Hoskins  v.  Rowe,  61  Iowa,  ISO; 
Francis  v.  Wells,  2  Colo.  660 ;  Pratt  v.  Clark,  57  Mo.  189 ;  Carr  v.  Hobbs, 
11  Md.  285 ;  Smitb  v.  Smitb,  9  Abb.  Pr.  N.  S.  420 ;  Cbase  v.  Peck,  21  N.  Y. 
581 ;  Selby  v.  Stanley,  4  Minn.  65 ;  Marsb  v.  Turner,  4  Mo.  253 ;  Delassus 
V.  Poston,  19  Mo.  425  ;  Mattix  v.  Weand,  19  Ind.  151 ;  Deibler  v.  Barwick,  4 
Blackf.  339 ;  Yaryan  v.  Sbriner,  20  Ind.  364  ;  Ross  v.  Adams,  13  Busb,  370 ; 
Carroll  v.  Van  Rensselaer,  Har.  (Mich.)  225  ;  Payne  v.  Avery,  21  Micb.  524 ; 
Duke  V.  Balme,  16  Minn.  306  ;  Corlies  v.  Howland,  26  N.  J.  Eq.  311 ;  Dudley 
V.  Dickson,  14  N.  J.  Eq.  252 ;  Herbert  v.  Scofield,  1  Stockt.  Cb.  492 ;  Stafford 
V.  Van  Rensselaer,  9  Cowen,  316 ;  Cbase  v.  Peck,  21  N.  Y.  5S1 ;  Anketel  v. 
Converse,  17  Obio  St.  11 ;  Williams  v.  Roberts,  5  Obio,  35  ;  Brusb  v.  Kins- 
ley, 14  Obio,  20 ;  Pease  v.  Kelly,  3  Or.  417 ;  Kent  v.  Gerbard,  12  R.  I.  92 ; 
Ford  V.  Smitb,  1  McAr.  592 ;  Wooten  v.  Bellinger,  17  Fla.  289 ;  Ransom  v. 
Brown,  63  Tex.  188 ;  Bradford  v.  Marvin,  2  Fla.  463 ;  Blackburne  v.  Greg- 
son,  1  Cox,  90  ;  1  Bro.  Cb.  420  ;  Abrend  v.  Odiorne,  118  Mass.  261 ;  Mack- 
retb  V.  Symmons,  15  Ves.  329 ;  Hill  v.  Grigsby,  32  Cal.  55 ;  Baum  v. 
Grigsby,  21  Cal.  172. 

^  Pierson  v.  David,  1  Iowa  (Clarke),  23,  27,  per  Mr.  Chief  Justice  Wright. 
And  see  Porter  v.  City  of  Dubuque,  20  Iowa,  440. 

*  Conover  v.  Warren,  1  Gilm.  498,  502,  per  Treat,  J. ;  41  Am.  Dec.  196. 
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of  the  vcndor^s  implied  lieu  never  existed,  or  has  been  abolished 
by  statute.' 

§  1250.  Independent  of  agreement.  —  The  vendor's  lien  spoken 
of  in  this  chapter  is  not  dependent  upon  the  agreement  of  the 
parties,  but  is  an  equitable  right  implied  by  law.  Its  enforce- 
ment is  not  prevented  by  a  verbal  agreement  by  the  grantee 
to  reconvey  the  land  to  the  grantor  in  case  of  a  failure  to 
pay  the  purchase  price.  Such  an  agreement  is  void  under 
the  statute  of  frauds.^  "The  lien  exists,  although  there  be 
no  special  agreement  for  that  purpose,  and  notwithstanding 
the  vendor  conveys  the  land  by  deed,  and  takes  the  note  or 
bond  of  the  vendee  for  the  purchase  money.  To  the  extent 
of  the  lien  the  vendee  becomes  a  trustee  for  the  vendor,  and  his 
heirs,  etc.,  and  all  other  persons  claiming  under  him,  with  such 
notice,  are  treated  as  in  the  same  predicament.  The  principle 
upon  which  courts  of  equity  have  proceeded  in  establishing  this 
lien,  in  the  nature  of  a  trust,  is,  that  a  person  who  has  gotten 
the  estate  of  another  ought  not,  in  conscience,  as  between  them, 
to  be  allowed  to  keep  it,  and  not  pay  the  full  consideration  money. 
And  third  persons  having  full  knowledge  that  the  estate  has  been 
so  obtained,  ought  not  to  be  permitted  to  keep  it,  without  mak- 
ing such  payment,  for  it  attaches  to  them,  also,  as  a  matter 
of  conscience  and  duty.  It  would  otherwise  happen  that  the 
vendee  might  put  another  person  in  a  predicament  better  than 
his  own,  with  full  notice  of  all  the  facts."  ^ 

'  Simpson  v.  Mundee,  3  Kan.  172;  Smith  v.  Rowland,  13  Kan.  245: 
Brown  v.  Simpson,  4  Kan.  76 ;  Greeno  v.  Barnard,  18  Kan.  518 ;  Kauffelt  v. 
Bower,  7  Serg.  &  R.  64 ;  10  Am.  Dec.  428 ;  Stephen's  Appeal,  38  Pa.  St.  9; 
Hepburn  v.  Snyder,  3  Pa.  St.  72 ;  Hiester  v.  Green,  48  Pa.  Sf .  96 ;  Philbrook 
V.  Delano,  29  Me.  410 ;  Gilman  v.  Brown,  1  Mason,  191 ;  Henderson  v. 
Burton,  3  Ired.  Eq.  259 ;  Cameron  v.  Mason,  7  Ired.  Eq.  180 ;  Wonible  v. 
Battle,  3  Ired.  Eq.  1S2;  Jones  v.  Janes,  56  Ga.  325  ;  Chapman  v.  Beardsley, 
31  Conn.  115  ;  Atwood  v.  Vincent,  17  Conn.  575  ;  Watson  v.  Wells,  5  Conn. 
468 ;  Meigs  v.  Dimock,  6  Conn.  458 ;  Ahrend  v.  Odiorne,  118  Mass.  261 ; 
Edminster  v.  Higgins,  6  Neb.  265  ;  Warren  v.  Branch,  15  W.  Va.  21.  And 
see  Code,  Georgia,  1873,  §  1997 ;  Virginia,  1873,  ch.  115,  g  1 ;  Vermont  Stats. 
1851,  ch.  47 ;  Gen.  Stats.  1862,  ch.  65,  ?  33 ;  Arlin  v.  Brown,  44  N.  H.  102 ;  1 
Jones  on  Mort.  §  191 ;  Chilton  v.  Bi'aiden,  2  Black,  458 ;  Bayley  v.  Green- 
leaf,  7  Wheat.  46;  McLearn  v.  McLellan,  10  Peters,  625.  See  Kelly  v. 
Ruble,  11  Or.  75. 

2  Gallagher  v.  Mars,  50  Cal.  23.    See  Bennett  v.  Shipley,  82  Mo.  448. 

3  Shall  V.  Biscoe,  18  Ark.  142,  157,  per  Mr.  Chief  Justice  English.  For 
various  cases  concerning  vendors'  liens,  generally,  see  Hawk  v,  Leverett, 
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§  1251.  Receipt  for  consideration.  —  Although  the  grantor 
may  acknowledge  in  the  deed  the  receipt  of  the  purchase  money, 
such  acknowledgment  does  not  preclude  him  from  enforcino-  the 
lieu,  when  iu  fact  it  has  not  been  paid.^  The  recital  of  the  pay- 
ment of  the  consideration  must  be  overcome  by  evidence.  But 
though  the  evidence  adduced  for  that  purpose  may  be  slight,  yet 
if  it  was  sufficient  to  satisfy  the  jury,  an  appellate  court  will  not 
disturb  the  judgment.^ 

§  1252.  Payment  by  another.  —  The  vendor's  lien  is  one  that 
exists  in  his  favor.  If  a  person  advance  money  to  the  vendee  to 
make  payments  on  the  land  purchased,  or  if  at  the  vendee's  request 
he  pays  the  amount  due  to  the  vendor,  who  thereupon  executes  a 
deed  to  the  purchaser,  the  person  making  this  advance  has  not  a 


71  Ga.  675 ;  Loomis  v.  Davenport  &  St.  Paul  R.  R.  Co.  3  McCrary  C.  C.  489 ; 
17  Fed.  Rep.  301 ;  Nutter  v.  Fouch,  86  Ind.  451 ;  Cross  v.  Burlington  & 
Southwestern  Ry .  Co.  58  Iowa,  62 ;  Butterfield  v.  Okie,  36  N.  J.  Eq.  482 ; 
Wooters  v.  HoUings worth,  58  Tex.  371 ;  Louisville  Building  Assoc,  v.  Korb, 
79  Ky.  190 ;  Clay's  Succession,  34  La.  An.  1131 ;  Byrns  v.  "Woodward,  10  Lea 
(Tenn.)  444 ;  Murray  v.  Witte,  16  S.  C.  504 ;  Wright  v.  Heflfner,  27  Tex.  518  ; 
Bergeron  v.  Pattin,  34  La.  An.  534 ;  McCarty  v.  Williams,  69  Ala.  174 ; 
Lewis  V.  Cranmer,  36  N.  J.  Eq.  124 ;  Ware  v.  Curry,  67  Ala.  274 ;  Kings- 
bury V.  Milner,  69  Ala.  502 ;  Evans  v.  Feeny,  81  Ind.  532 ;  Fleece  v.  O'Rear, 
83  Ind.  200;  Brown  v.  Barrett,  75  Mo.  275;  Exchange  &  Deposit  Bank  v. 
Stone,  80  Ky.  109 ;  Young  v.  Harris,  36  Ark.  162 ;  Coos  Bay  Wagon  Road 
Co.  V.  Crocker,  6  »Sawy.  574 ;  Glaze  v.  Watson,  55  Tex.  563 ;  White  v.  Blake- 
more,  8  Lea  (Tenn.)  49;  Jones  v.  Ragland,  4  Lea  (Tenn.)  539;  Bowman  v. 
Faw,  5  Lea  (Tenn.)  472;  Hume  v.  Dixon,  37  Ohio  St.  66;  Marchand  v. 
FreUsen,  105  TJ.  S.  423 ;  Menken  v.  Taylor,  4  Lea  (Tenn.)  445  ;  Stone  v.  Fair- 
banks, 53  Vt.  145 ;  Dickason  v.  Eby,  73  Mo.  133;  Rogers  v.  Blum,  56  Tex. 
1 ;  Jarman  v.  Farley,  7  Lea  (Tenn.)  141 ;  Sharp  v.  Fly,  9  Baxt.  4 ;  Ross  v. 
Swan,  7  Lea  (Tenn.)  463  ;  Berry  v.  Ginaca,  6  Sawy.  390  ;  Wynn  v.  Rosette, 
66  Ala.  517  ;  Dugge  v.  Stumpe,  73  Mo.  513  ;  Robinson  v.  Black,  56  Tex.  215 ; 
Carey  v.  Boyle,  53  Wis.  574  ;  Thomas  v.  Bridges,  73  Mo.  530 ;  Dance  v.  Dance, 
56  Md.  433  ;  Alabama  v.  Stanton,  5  Lea  (Tenn.)  423  ;  National  Valley  Bank 
V.  Harman,  75  Va.  604;  Chandler  v.  Chandler,  78  Ind.  417;  Cassaday  v. 
Frankland,  55  Tex.  452;  Vail  v.  Drexel,  9  111.  App.  439;  Whitten  ?;.  Saun- 
ders, 75  Va.  563 ;  Edmonson  i).  Phillips,  73  Mo.  57 ;  Gaston  v.  Dashiell,  55 
Tex.  508 ;  Rowell  v.  Williams,  54  Wis.  636 ;  Mueller  v.  Brigham,  53  Wis. 
173 ;  Bobbins  v.  Magee,  76  Ind.  381. 

'  Holman  v.  Patterson,  29  Ark.  357  ;  Tribble  v.  Oldham,  5  Marsh.  J.  J. 
137  ;  Mackreth  v.  Symmons,  15  Ves.  329  ;  Sheratz  v.  Nicodemus,  7  Yerg.  9 ; 
Cuney  v.  Bell,  34  Tex.  177  ;  Scott  v.  Orbison,  21  Ark.  202 ;  Gilman  v.  Brown, 
1  Mason,  191 ;  Gordon  i\  Manning,  44  Miss.  756. 

»  Cuney 's  Ex'rs  v.  Bell,  34  Tex.  177. 
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vendor's  lieu  upon  the  laud.'  But  a  third  person,  to  whom  the 
grantee,  at  the  grantor's  request,  has  agreed  to  pay  a  part  of  the 
purchase  price,  may  enforce  the  lien .-  Thus,  where  the  purchaser 
assumes,  as  a  part  of  the  purchase  price,  the  payment  of  a  sum 
due  by  a  vendor  to  another,  the  latter  can  claim  a  vendor's  lien.* 

§  1253.  Homestead.  —  Although  the  land  is  subject  to  a 
vendor's  lien,  this  does  not  prevent  the  creation  of  a  homestead, 
but  the  homestead  is  subordinate  to  the  lien.  After  the  home- 
stead has  been  created,  it  requires  the  wife's  assent  to  charge  the 
land  by  an  agreement  to  pay  interest  in  addition  to  the  consid- 
eration price.  The  husband  alone  cannot  do  this."*  Where,  for 
the  purpose  of  preventing  the  enforcement  of  a  vendor's  lien 
against  a  party's  homestead,  another  lent  him  money  to  pay  off 
the  lien,  taking  a  mortgage  on  the  property  for  the  amount 
advanced,  and  subsequently,  on  the  cancellation  of  this  mort- 
gage, taking  a  new  note  for  the  amount  due  with  interest,  with 
the  recital  il:at  it  was  for  the  purchase  money  of  the  homestead, 
the  court  held  that  there  was  a  lien  in  his  favor .^ 

§  1254.  Presumption  of  Hen,  —  Unless  it  is  evident  that  the 
vendor  has  waived  the  lien  it  is  presumed  to  exist.®     And  it 

1  Chapman  v.  Abrahams,  61  Ala.  108 ;  Gray  v.  Baird,  4  Lea  (Tenn.)  212. 
See  Preston  v.  Mcilillan,  58  Ala.  84 ;  Tilford  v.  Torrey,  53  Ala.  120.  See  as 
to  the  vendor's  reserved  lien,  §  1234,  ante, 

»  Latham  v.  Staples,  46  Ala.  402  ;  Francis  v.  Wells,  2  Colo.  660 ;  Thomp- 
son V.  Thompson,  3  Lea  (Tenn.)  126 ;  ^Mitchell  v.  Butt,  45  Ga.  162 ;  Camp- 
bell V.  Roach,  45  Ala.  667.  See  Mize  v.  Barnes,  78  Ky.  506 ;  Knox  v. 
McCain,  13  Lea  (Tenn.)  197. 

»  De  L'Isle  v.  Moss,  34  La.  An.  164  ;  Carver  v.  Eads,  65  Ala.  190.  Where 
a  party,  paid  for  certain  real  estate  for  the  use  of  a  church  as  a  parsonage 
and  dwelling  for  the  priest  of  such  church,  under  an  agreement  that  he 
was  to  have  a  lien  on  such  property,  and  an  equitable  title  to  it,  until  he 
was  repaid,  and  where  the  deed  was  made  according  to  the  policy  of  the 
church  to  the  bishop  who  was  a  mere  volunteer,  paying  nothing  therefor, 
it  was  held  that  the  person  furnishing  the  money  had  a  lieu  against  the 
real  estate  in  the  hands  of  the  bishop  :  Dwenger  v.  Branigan,  95  lud.  221. 

*  McHendry  v.  Reilly,  13  Cal,  75.  See,  also,  Williams  v.  Young,  17  Cal. 
403 ;  Bradley  v.  Curtis,  79  Ky.  327  ;  Berry  v.  Boggess,  62  Tex.  239. 

5  Hicks  V.  Morris,  57  Tex.  658. 

6  Wilson  V.  Lyon,  51  111.  166 ;  Allen  v.  Bennett,  8  Smedes  &  M.  672 ; 
Dodge  V.  Evans,  43  Miss.  570 ;  Truebody  v.  Jacobson,  2  Cal.  269 ;  Gilman 
V.  Brown,  1  Mason,  191 ;  Fry  v.  Prewett,  56  Miss.  783 ;  Garson  v.  Green,  1 
Johns.  Ch,  308  ;  Schuebly  v.  Ragan,  7  Gill  &  J.  120 ;  28  Am.  Dec.  195  ;  Clark 
V.  Hall,  7  Paige,  3S2 ;  Bennett  v.  Shipley,  82  Mo.  448. 
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may  be  enforced  against  the  heirs  of  the  grantee.^  If  a  grantor 
take  other  property,  the  title  being  covenanted  by  the  grantee, 
the  lien  is  waived  when  it  is  apparent  that  the  grantor  has  shown 
his  intention  to  rely  upon  that  protection.^  The  lien  covers  the 
right  of  the  widow  to  dower  in  the  land.^  The  lien  is  confined 
to  the  amount  due  on  the  sale,  and  will  not  secure  any  indebted- 
ness due  for  other  causes.^  The  vendor  is  entitled  to  the  lien 
when  only  a  mere  equitable  interest  is  sold.^  If  the  vendor 
induces  a  person  to  purchase  the  property  as  unencumbered,  by 
representing  that  the  lien  no  longer  exists,  or  would  not  be 
insisted  upon,  he  may  be  estopped  from  claiming  the  lien.^  The 
vendor  is  not  entitled  by  virtue  of  his  lien  to  claim  any  of  the 
profits  of  the  land.'^ 

§  1255.  Tenants  in  common. — The  party  to  whom  an  amount 
of  money  is  allowed  as  owelty  in  partition,  has  an  equitable  lien 
in  the  nature  of  a  vendor's  lien.  "  That  the  sum  awarded  in 
partition  for  inequality  between  the  smaller  and  larger  divisions 
is  a  lien  upon  the  larger  division,  we  are  well  satisfied.  The 
final  decree  operates  as  a  conveyance,  and  transfers  in  severalty 
what  was  held  in  common.  If  the  division  is  unequal  in  value, 
this  inequality  is  compensated  by  the  allotment  of  a  sum  of 
money  sufficient  to  equalize  the  respective  divisions.  In  other 
words,  where  one  party  gets  more  of  the  land  than  his  co-tenant, 
he  is  required  to  pay  for  the  excess,  because  the  land  to  that 
extent  which  has  been  allotted  to  him,  is  in  fact  and  in  the  eye 
of  the  law  the  land  of  his  co-tenant.  It  forms  the  consideration 
for  which  the  payment  is  to  be  made,  and  in  getting  the  land  of 
another  for  a  money  consideration,  it  must  be  that  he  is  to  be 
considered  a  purchaser."  ^     Where  one  tenant  in  common  sells  to 

»  Shirley  v.  Sugar  Refinery,  2  Edw.  Ch.  505 ;  Bayley  v.  Greenleaf,  7 
Wheat.  46 ;  Warner  v.  Van  Alstyne,  3  Paige,  513. 

*  Hare  v.  Van  Deusen,  32  Barb.  92  ;  Coit  v.  Fougera,  36  Barb.  195. 

*  Boyd  V.  Martin,  9  Heisk.  3S2 ;  Fisher  v.  Johnson,  5  Ind,  492. 

*  Refeld  v.  Ferrell,  30  Ark.  465. 

5  Logwood  V.  Robertson,  62  Ala.  523 ;  Warren  v.  Fenn,  28  Barb.  333. 

6  Thompson  v.  Dawson,  3  Head,  384 ;  Reilly  v.  Miami  Exporting  Co.  5 
Ohio,  333 ;  Henson  v.  Westcott,  82  111.  224 ;  Burns  v.  Taylor,  23  Ala.  255 ; 
Atkinson  v.  Lindsey,  39  Ind.  296. 

'  Little  V.  Brown,  2  Leigh,  353 ;  Hall  v.  Scovell,  10  Nat.  Bank.  Reg.  295. 
8  Baltimore  &  Ohio  R.  R.  Co.  v.  Trimble,  51  Md.  99, 107. 


§  1256  vendor's  implied  lien  576 

another  tenant  in  common  an  undivided  interest  in  the  lands 
held  by  them,  a  lien  on  the  interest  sold,  for  the  unpaid  purchase 
money,  arises  in  favor  of  the  vendor.'  One  partner  selling  land 
to  another  partner  is  entitled  to  a  vendor's  lien.^ 

§  1256.  Uncertain  claim.  —  The  vendor  cannot  claim  alien 
as  security  for  an*  uncertain  demand.  A  having  agreed  to  sell 
to  B  the  undivided  half  of  a  tract  of  land  at  a  specified  price, 
and  B  at  the  same  time  having  agreed  to  render  his  personal 
services  in  the  management  and  sale  of  the  land,  A  executed  a 
deed  to  B  in  compliance  with  the  contract,  taking  back  a  mort- 
gage as  security  for  its  performance.  B  failed  to  perform  his 
part  of  the  contract,  and  A  claimed  an  equitable  lien  upon  the 
land  for  the  value  of  the  services  which  were  not  performed  as 
required  by  the  contract,  and  also  for  the  amount  of  a  deduction 
which  had  been  made  from  the  real  value  of  the  interest  sold  to 
B,  as  a  special  inducement  to  enter  into  the  contract.  The  court 
held  that  while  A  might  be  able  to  maintain  a  remedy  at  law  for 
damages  caused  by  B's  failure  to  comply  with  his  contract,  such 
damages  were  too  uncertain  in  their  character  to  form  the  subject 
of  a  vendor's  lien.^  "The  rule  which  appears  to  be  settled  by 
the  authorities  is,  that  in  order  to  create  such  a  lien,  there  must 
be  a  debt  for  unpaid  purchase  money  to  a  fixed  amount  due 
directly  to  the  vendor.  If  the  obligation  consist  of  a  collateral 
covenant,  or  be  for  the  discharge  of  a  liability  to  a  third  party, 
no  lien  is  retained  when  the  conveyance  is  absolute;  and  where 
the  obligation  of  the  vendee  to  discharge  such  liability  appears 
to  be  substituted  for  the  purchase  money,  the  lieu  is  lost,  for  the 
obligation  of  the  purchaser  is  taken  instead  of  the  purchase 
money,  or  a  direct  security  for  it."*  An  obligation  to  support 
the  grantor  for  life  cannot  be  made  the  subject  of  a  vendor's 
implied  lien.^     A  woman  conveyed  by  deed  the  west  half  of  a 

'  Norman  v.  Harrington,  62  Ala.  107. 

'  Reese  v.  Kinkead,  18  Nev.  126.  This  lien  is  valid  at  least  as  against  all 
but  partnership  creditors  :   Reese  v.  Kinkead,  18  Nev.  126. 

8  Payne  v.  Avery,  21  Mich.  524. 

*  Patterson  v.  Edwards,  29  Miss.  67,  71,  per  Mr.  Justice  Handy.  And 
see  Vandoren  v.  Todd,  2  Green  Ch.  397  ;  Chapman  v.  Beardsley,  31  Conn. 
115 ;  Hiscock  v.  Norton,  42  Mich.  320  ;  Sears  v.  Smith,  2  Mich.  243. 

5  Arlin  v.  Brown,  44  N.  H.  102 ;  Chase  v.  Peck,  21  N.  Y.  581 ;  McKillip 
V.  McKillip,  8  Barb.  552 ;  Brawley  v.  Cawtron,  8  Leigh,  522. 
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quarter  section  of  land  to  her  brother,  who  executed  back  a  lease 
of  it  to  her,  and  agreed  to  build  for  her  a  house  on  the  east  half, 
she  agreeing  to  permit  him  and  his  wife  to  occupy  a  portion  of 
it  during  their  natural  lives,  and  also  to  lease  to  him  the  whole 
quarter  section  for  the  term  of  her  own  natural  life  for  a  certain 
share  of  the  crops.  These  conditions,  the  court  decided,  should 
be  construed  together,  and  being  too  indefinite  to  be  estimated  at 
a  fixed  sum,  a  lien  on  the  land  for  their  enforcement  could  not 
exist.^ 

§  1257.  Extent  of  lien.  —  The  lien  extends  to  interest  accruing 
on  the  purchase  price  ;2  and  the  widow's  right  to  dower  may  be 
subject  to  it.^  It  extends  also  to  judicial  sales.^  A  note,  the 
consideration  for  which  is  in  part  unpaid  purchase  money,  will 
be  secured  by  the  lieu  for  that  part,  when  the  amount  can  be 
determined.^  The  lien  may  affect  the  separate  real  estate  of  a 
married  woman.^  "Where  land  is  sold  for  the  consideration  of  a 
quantity  of  cotton  to  be  delivered  in  the  future,  the  vendor  has 
no  lien  on  the  land.  The  breach  of  the  contract  does  not  create 
a  debt,  but  is  an  injury,  the  remedy  for  which  is  damages.' 

»  Hiscock  V.  Norton,  42  Mich.  320.  Said  Graves,  J.,  in  delivering  the 
opinion  of  tlae  court :  "  The  general  doctrine  relative  to  what  is  understood 
as  the  vendor's  lien  upon  realty  rests  on  the  postulate  that  it  is  not  equitable 
for  one  to  absorb  another's  wealth  without  recompense  ;  and,  therefore,  as 
between  grantor  and  grantee,  the  court  will  intend  that  the  purchased 
estate  was  to  be  held  for  the  unpaid  purchase  money,  unless  circumstances 
are  found  which  repel  the  presumption.  And  among  the  circumstances 
which  wUl  have  this  efifect  are  veckonea,  first,  the  formation  of  arrange- 
ments between  the  parties,  which  suffice  to  make  out  that  reliance  was  not 
placed  on  any  unwritten  claim  against  the  land ;  and  second,  the  intro- 
duction of  such  schemes  by  the  parties,  and  their  blending  of  bargainings 
in  such  way  as  to  disable  the  court  from  ascertaining  and  defining  with 
any  certainty  the  present  amount  in  money,  or  from  identifying  the  charge 
sought  to  be  enforced."  And  see  Jordan  v.  Wimer,  45  Iowa,  65 ;  Dubois 
V.  Hull,  43  Barb.  26 ;  McDole  v.  Purdy,  23  Iowa,  277. 

^  Succession  of  Richardson,  10  La.  An.  616. 

*  Fisher  v.  Johnson,  5  Ind.  492  ;  Boyd  v.  Martin,  9  Heisk.  382. 

*  Buford  V.  McCormick,  57  Ala.  428  ;  Mims  v.  Macon  &  W.  R.  R.  Co.  3 
Ga.  333. 

*  Russell  V.  McCormick,  45  Ala.  587 ;  Swain  v.  Cato,  34  Tex.  395.  See 
Harris  v.  Hanks,  25  Ark.  510. 

«  Kent  V.  Gerhard,  12  R.  I.  92;  Weinberg  v.  Rempe,  15  W.  Va.829; 
Jackson  v.  Rutledge,  3  Lea  (Tcnn.)  626. 
'  Harris  v.  Hanie,  37  Ark.  348. 
II.  Deeds.— 37. 
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§  1258.  Assignment  of  lien. — The  general  rule  is  that  the 
vendor's  implied  lieu  is  not  assignable.^  But  in  some  States  an 
assignment  of  the  lien  is  permitted.^  "  An  equitable  lien  is  an 
encumbrance  upon  land,  which  can  only  be  held  by  a  vendor; 
and  although  assets  may  be  marshaled,  so  as  to  put  a  vendor  alto- 
gether upon  his  equitable  lien,  for  the  benefit  of  other  creditors, 
yet  no  third  person  can,  as  assignee  of  the  vendor,  derive  any 
benefit  from  such  lien ;  nor  can  it,  like  a  bond  or  mortgage,  be 
assigned,  because  it  is  not  expressed  in  writing,  or  in  any  sepa- 
rate contract ;  but  exists  only  as  an  inseparable,  equitable  inci- 
dent of  the  contract  of  purchase,  and  is  raised  by  construction 

1  Brush  V.  Kinsley,  14  Ohio,  20 ;  Tieman  v.  Beam,  2  Ohio,  383 ;  15  Am. 
Dec.  557;  Jackman  v.  Hallock,  1  Ohio,  318;  13  Am.  Dec.  627;  Horton  v. 
Hornex-,  14  Ohio,  437 ;  Cowan  v.  Sharpe,  11  Heisk.  450 ;  Tharpe  v.  Dunlap, 
4  Heisk.  G74 ;  McWhirter  v.  Swaflfer,  6  Baxt.  342 ;  Green  v.  Demoss,  10 
Humph.  371 ;  Pillow  v.  Helm,  7  Baxt.  545 ;  Bowlin  v.  Pearson,  4  Baxt.  341 ; 
Carlton  v.  Buckner,  28  Ark.  66 ;  Ross  v.  Heintzen,  36  Cal.  313 ;  Baum  v. 
Grigsby,  21  Cal.  172 ;  Hecht  v.  Spears,  27  Ark,  229 ;  Kimble  v.  Esworthy, 
6  Bradw.  517 ;  Williams  v.  Christian,  23  Ark.  255 ;  Lewis  v.  Covillaud,  21 
Cal.  178  i  Williams  v.  Young,  21  CaL  227  ;  Welborn  v.  Williams,  9  Ga.  86; 
Jones  V.  Doss,  27  Ark.  518  ;  Rogers  v.  James,  33  Ark.  77 ;  Shall  v.  Biscoe, 
18  Ark.  142 ;  Hutton  v.  Moore,  26  Ark.  382 ;  Elder  v.  Jones,  85  111.  384 ; 
Webb  V.  Robinson,  14  Gra.  216 ;  Iglehart  v,  Armiger,  1  Bland,  519 ;  Dixon 
V.  Dixon,  1  Md,  Ch.  220;  Keith  v.  Horner,  32  111.  524;  Day  huff  v.  Dayhuflf, 
81  111.  499 ;  Stagg  v.  Small,  4  Bradw.  192 ;  Carpenter  v.  Mitchell,  54  111.  126 ; 
Moshier  v.  Meek,  80  111.  79 ;  Richards  v.  Leaming,  27  111.  431 ;  White  v. 
Williams,  1  Paige,  502 ;  Pitts  v.  Parker,  44  Miss.  247 ;  Walker  v.  Williams, 
30  Miss.  165 :  Lindsey  v.  Bates,  42  Miss.  397 ;  Skaggs  v.  Nelson,  25  Miss. 
88 ;  Stratton  v.  Gold,  40  Miss.  778 ;  Briggs  v.  Hill,  6  How.  362  ;  38  Am.  Dec. 
441 ;  McLaurio  v.  Thomas,  39  111.  291 ;  Wing  v.  Goodman,  75  111.  159. 

*  Cordova  v.  Hood,  17  Wall.  1 ;  Moore  v.  Raymond,  15  Tex.  554 ;  White 
V.  Downs,  40  Tex.  225;  Kern  v.  Hazlerigg,  11  Ind.  443;  71  Am.  Dec.  360; 
Honore  v.  Bakewell,  6  Mon.  B.  67;  43  Am.  Dec.  147;  Wells  v.  Morrow,  38 
Ala.  125  ;  Buford  v.  McCormick,  57  Ala.  428  ;  Green  v.  Casey,  70  Ala.  417; 
Nichols  V.  Glover,  41  Ind.  24 ;  Johnston  v.  Gwathmey,  4  Litt.  317 ;  Eubank 
V.  Poston,  5  Mon.  285 ;  White  v.  Stover,  10  Ala.  441 ;  Lang  v.  Wilkinson, 
57  Ala.  259  ;  Roper  v.  McCook,  7  Ala.  318 ;  Ripperdon  v.  Cozine,  8  Mon.  B. 
465 ;  Broadwoll  v.  King,  3  Mon.  B.  449 ;  Wiseman  v.  Hutchinson,  20  Ind. 
40 ;  Fisher  v.  Johnson,  5  Ind.  492.  And  see  Hightower  v.  Rigsby,  56  Ala. 
126;  Baukhead  v.  Owen,  60  Ala.  457;  Thomas  r.  Wyatt,  5  Mon.  B.  132; 
Andrews  v.  Hobgood,  1  Lea  (Tenn.)  693 ;  Griggsby  v.  Hair,  25  Ala.  327; 
Robertson  v.  Guerin,  50  Tex.  317 ;  Planters'  Bank  v.  Dodson,  17  Miss.  (9 
Smedes  &  M.)  527;  Peot  v.  Beers,  4  Ind.  46  ;  Lusk  v.  Hopper,  3  Bush,  179. 
As  to  the  rule  in  Mississippi,  see  Code,  1880,  §  1124,  and  Louisiana  Bank 
V.  Knapp,  61  Miss.  485.  A  husband  who  has  sold  land,  and  who  has  the 
note  for  the  unpaid  purchase  price  made  to  his  wife  as  a  gift,  thereby 
assigns  to  her  the  lien :  Wilkinson  v.  May,  69  Ala.  33. 
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of  equity,  in  favor  of  the  vendor  only.  To  allow  it  to  pass  by 
an  assignment  of  the  claim  for  the  purchase  money,  or  by  a 
transfer  of  the  bonds  or  notes  given  as  security  for  the  payment 
of  the  purchase  money,  would  be  of  the  most  ruinous  conse- 
quences to  titles  to  real  estates."  ^  An  assignment,  under  the  gen- 
eral rule,  even  by  express  contract,  is  ineffectual.^  But  the  lien 
may  revive,  if  the  note  is  subsequently  acquired  by  the  original 
vendor.^  If  a  judgment  for  the  purchase  money  be  assigned, 
the  lien  does  not  thereby  pass.'* 

§  1259.  Beneficial  owner. — A  lien  may  be  enforced  in  favor 
of  one  who  is  beneficially  the  owner  of  the  land  although  not  the 
grantor  in  the  deed.  Thus,  a  father  made  a  parol  gift  of  land  to 
his  daughter  and  she  subsequently  sold  the  land,  taking  the  pur- 
chaser's notes  for  the  purchase  money,  and  the  father  executed  a 
deed  to  the  purchaser.  The  court  decided  that  although  the 
daughter  was  not  the  grantor,  she  was  the  vendor,  and  that  she 
could  claim  a  lien  for  the  unpaid  purchase  money .^ 

§  1260.  Transfer  of  note  as  collateral  security.  —  An  excep- 
tion to  the  general  rule  that  a  vendor's  lien  is  not  assignable  is 
said  to  exist  in  cases  where  the  assignment  is  made  as  collateral 
security  for  the  vendor's  indebtedness.  In  such  cases,  the  assignee 
who  holds  the  lien  for  the  assignor's  benefit  as  well  as  his  own  is 
subrogated  to  the  equities  of  the  assignor.^ 

^  Iglehart  v.  Armiger,  1  Bland,  519,  524. 

=»  McLaurie  v.  Thomas,  39  lU.  291 ;  Keith  v.  Horner,  32  111.  524. 

'  Rogers  v.  James,  33  Atk.  77 ;  Cotten-  v.  MeGrehee,  54  Miss.  510.  See 
Bernays  v.  Field,  29  Ark.  218 ;  Kelly  v.  Payne,  18  Ala.  371 ;  Lindsey  v. 
Bates,  42  Miss.  397 ;  White  v.  Williams,  1  Paige,  502 ;  Hallock  v.  Smith,  3 
Barb.  267. 

*  Turner  v.  Horner,  29  Ark.  440. 

^  Pwussell  V.  Watt,  41  Miss.  602.  Where  a  purchaser  died  intestate  leaving 
minor  children,  no  administration,  however,  being  had  on  his  estate,  and 
an  action  was  brought  by  the  vendor  against  the  widow  and  the  children, 
the  latter  being  represented  by  their  guardian  ad  litem,  in  which  action 
the  vendor  obtained  a  decree  enforcing  a  vendor's  lien  upon  the  land,  in 
pursuance  of  which  the  land  was  afterwards  sold  to  the  vendor,  the  court 
held  that  so  far  ns  the  title  of  the  children  by  succession  was  affected  by  the 
decree,  the  decree  was  valid ;  and  further,  that  the  children  could  not, 
after  attaining  majority,  maintain  ejectment  for  the  land:  Meroux  v. 
Weber,  53  Cal.  130. 

6  Crawley  v.  Riggs,  24  Ark.  563 ;  Carleton  v.  Buckner,  28  Ark.  66 ;  Hal- 
lock  V.  Smith,  3  Barb.  267 ;  Plowman  v.  Riddle,  14  Ala.  169;  48  Am.  Dec. 
92.    See  Chapman  v.  Liggett,  41  Ark.  292. 
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§  1261.  Excess  at  execution  sale.  —  Where  land  is  sold  oq 
execution,  and  the  sum  bid  is  in  excess  of  the  amount  necessary 
to  satisfy  the  judgment,  for  the  payment  of  which  surplus,  credit 
is  given  to  the  purchaser  by  consent  of  the  defendant  in  execu- 
tion, a  vendor's  lien  will  exist  to  secure  its  payment.*  The  case 
cited  in  support  of  this  statement  is  somewhat  peculiar.  The 
court  said  it  was  unable  to  find  any  case  in  point  and  the  author 
knows  of  none.  But  the  reasoning  of  the  court  seems  sound  • 
"  If,  then,  in  this  case,  the  plaintiff  and  sheriff,  at  his  request, 
made  through  his  agent,  extended  time  to  defendant  for  so  much 
of  his  bid  as  plaintiff  rightfully  controlled,  it  is  not  perceived 
that  the  transaction  is  not  in  substance  pro  tanto  a  sale  of  the 
land  consummated  through  the  powers  of  a  sheriff's  deed. 
The  substantial  principle  upon  which  the  vendor's  lieu  is  said 
to  rest,  'that  a  person  who  has  gotten  the  estate  of  another 
ought  not  in  conscience,  as  between  them,  to  be  allowed  to  keep 
it,  and  not  pay  the  full  consideration  money,'  seems  applicable  to 
the  case.  The  facts  of  the  case  seem  to  us  to  be  such  as  entitled 
the  plaintiff  in  equity  to  the  lien.  By  his  consent  only  was  it 
that  defendant  was  enabled  to  receive  a  deed  without  paying  in 
full  in  cash.  The  deed  to  that  extent  may  be  regarded  as  the 
act  of  the  plaintiff.  So  regarding  it,  the  law  would  uphold  the 
lieu,  unless  it  is  waived  either  expressly  or  by  acts  showing  such 
intention."  ^ 

§  1262.  Waiver  of  lien. — If  the  grantor  takes  a  mortgage  or 
other  independent  security  for  the  payment  of  the  purchase 
money,  he  waives  the  lien.'     If  a  mortgage  is  taken,  the  fact 

^  Yarborough  v.  Wood,  42  Tex.  91. 

2  Yarborough  v.  Wood,  supra,  per  Gould,  J.  A  purchaser  in  possession 
at  the  time  land  is  sold  under  a  decree  enforcing  a  vendor's  lien  is  not 
entitled  to  the  crops  growing  on  the  land  at  the  time  of  the  sale  :  Johnston 
V.  Smith,  70  Ala.  108.  But  see  Crans  v.  Hamilton  County  Commissioners, 
87  Ind.  1G2. 

3  Orrick  v.  Durham,  79  Mo.  174 ;  Dibblee  v.  Mitchell,  15  Ind.  435 ;  Lewis 
r.  Covlllaud,  21  Cal.  178 ;  McLaurie  v.  Thomas,  39  111.  291 ;  Briscoe  v.  Calla- 
han, 77  Mo.  134 ;  Denny  v.  Steakly,  2  Heisk.  150 ;  McDonough  v.  Cross,  40 
Tex.  251 ;  Johnson  v.  Godden,  33  Ark.  600 ;  Dudley  v.  Dickson,  14  N.  J.  Eq. 
252 ;  Mayham  v.  Coombs,  14  Ohio,  428  ;  McGonigal  v.  Plummer,  30  Md.  422 ; 
Vail  V.  Foster,  4  N.  Y.  312 ;  Sharp  v.  Collins,  74  Mo.  266 ;  Wilson  v.  Sawyer, 
74111.473;  Stuart  i>.  Harrison,  52  Iowa,  511;  Richards  v.  McPherson,  74 
Ind.  158;  Richardson  v.  Ridgely,  8  Gill  &  J.  87;  Follett  v.  Reese,  20  Ohio. 
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that  the  security  is  inadequate,  or  that  the  mortgage  is  defective, 
does  not  revive  the  lien.-^  And  the  lien  is  waived  not^vithstand- 
ing  the  security  taken  is  void.^  The  security,  however,  slioukl 
be  such  as  shows  an  intention  to  waive  the  lien.^  If  the  vendor 
accept  a  deed  of  other  land  in  part  payment  of  the  consideration, 
he  waives  his  lien,  notwithstanding  the  title  to  the  land  conveyed 
to  him  may  be  imperfect  or  invalid.^  If  the  deed  so  taken  con- 
tains a  covenant  of  warranty,  the  vendor's  remedy  is  on  the 
covenant.^  Where  land  and  personal  property  are  sold  for  a 
gross  sum,  it  being  impossible  to  determine  the  proportion  paid 
for  the  land,  it  is  fair  to  presume  that  the  vendor  did  not  look 
to  the  land  alone,  and  had  waived  his  lien.®  The  lien  is  not 
waived  by  an  agreement  in  a  deed  made  by  the  grantor  to  his 
daughter  that  he  should  reside  on  the  land  during  his  lifetime.'^ 

§  1263.  Taking  a  note. — It  is  presumed  that  the  vendor 
intends  to  preserve  his  lien,  and  if  he  takes  a  note  or  the  per- 

546 ;  55  Am.  Dee.  472 ;  Hawkins  v.  Thurman,  1  Idaho,  N.  S.  598  ;  Vandoren 
V.  Todd,  2  Green  Cb.  397 ;  Brown  v.  Christie,  35  Tex.  689  ;  Fonda  v.  Jones, 
42  Miss.  792 ;  Adams  v.  Buchanan,  49  Mo.  64 ;  Masters  v.  Templeton,  92 
Ind.  447;  Carico  v.  Farmers'  &,  Merchants'  Bank,  33  Md.  235;  Durette  v. 
Briggs,  47  Mo.  356  ;  Fish  v.  Howland,  1  Paige,  20 ;  Richards  v.  Learning,  27 
III.  431 ;  liimble  v.  Esworthy,  6  Bradw.  (111.)  517 ;  Warner  v.  Scott,  G3  111. 
368;  Griffin  v.  Blanchar,  17  Cal.  70;  Gnash  v.  George,  58  Iowa,  492; 
Brinkerhoflf  v.  Vansciven,  3  Green  Ch.  251 ;  Neal  v.  Speigle,  33  Ark.  63 ; 
Parker  County  v.  Sewell,  24  Tex.  238 ;  Anderson  v,  Griffith,  66  Mo.  44 ; 
Kirkham  v.  Boston,  67  111.  599 ;  Nairin  v.  Prowse,  6  Ves.  752 ;  Walker  v. 
Struve,  70  Ala.  167 ;  Emison  v.  Whittlesey,  55  Mo.  254 ;  Gilman  v.  Brown, 
1  Mason,  207 ;  Baum  v.  Grigsby,  21  Cal.  172;  Camden  v.  Vail,  23  Cal.  633. 
>  Partridge  v.  Logan,  3  Mo.  App.  509;  Hunt  v.  Waterman,  12  Cal.  301. 

2  Camden  v.  Vail,  23  Cal.  633.  See  Himes  v.  Langley,  85  Ind.  77 ;  Boyer 
V.  Austin,  75  Mo.  81. 

3  Dubois  V.  Hull,  43  Barb.  26 ;  Corlies  v.  Howland,  26  N.  J.  Eq.  311 ; 
Emison  v.  Whittlesey,  55  Mo.  254 ;  Lawrence  v.  Meyer,  35  Ark.  104 ;  De 
Forest  v.  Holum,  38  Wis.  516 ;  Thames  v.  Caldwell,  60  Ala.  644  ;  Sanders  v. 
McAffee,  41  Ga.  684.  See  Lavender  %).  Abbott,  30  Ark.  172  ;  Fonda  v.  Jones, 
42  Miss.  792 ;  Cordova  v.  Hood,  17  Wall.  1 ;  Dibblee  v.  Mitchell,  15  Ind.  435 ; 
Thomason  v.  Cooper,  57  Ala.  560  ;  Christian  v.  Austin,  36  Tex.  540 ;  Ellis  v. 
Singletary,  45  Tex.  27 ;  Faver  v.  Robinson,  46  Tex.  204 ;  Willis  v.  Gay,  48 
Tex,  463.    See  Remington  v.  Higgins,  54  Cal.  629. 

*  WDlard  v.  Reas,  26  Wis.  540.  See  Hare  v.  Van  Deusen,  32  Barb.  92, 
But  see  Bishop  v.  Snell,  37  Ala.  90. 

5  Willard  v.  Reas,  26  Wis.  540. 

6  Stringfellow  v.  Ivie,  73  Ala.  209. 

^  Webster  v.  McCullough,  61  Iowa,  496. 
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sonal  obligation  of  the  vendor  alone,  this  is  but  taking  an  evi- 
dence of  the  indebtedness.  By  taking  the  personal  note  of  the 
vendee,  the  vendor  does  not  waive  the  lieu.^  But  whore  notes 
payable  at  different  times  have  been  taken  for  the  purchase 
money,  and  the  grantee  has  contracted  to  sell  the  land,  the 
grantor,  in  advance  of  the  maturity  of  the  notes,  cannot  obtain  a 
decree  that  the  grantee  shall  not  sell  the  land  without  informing 
the  purchaser  that  the  grantor  has  a  lien  upon  it.^  Where  the 
consideration  recited  in  the  deed  was :  "  For  and  in  consider- 
ation of  five  thousand  dollars  in  the  stock  of  said  company,  and 
the  further  sum  of  two  thousand  five  hundred  dollars  in  bonds 
of  the  said  company,  by  the  party  of  the  second  part  to  the  party 

1  Conlee  v.  Conlee,  87  Ind.  249 ;  Taylor  v.  Hunter,  5  Humph,  569 ;  Plow- 
man V.  Riddle,  14  Ala.  169 ;  48  Am.  Dec.  92 ;  Manly  v.  Slason,  21  Vt.  271 ; 
52  Am.  Dec.  GO ;  Andrews  v.  Scotten,  2  Bland,  629 ;  Evans  v.  Goodlet,  1 
Blackf .  246  ;  Bradford  v.  Harper,  25  Ala.  337 ;  White  v.  Williams,  1  Paige, 
502;  Thornton  v.  Knox,  6  Mon.  B.  74  ;  Garson  v.  Green,  1  Johns.  Ch.  308  ; 
Clark  V.  Hunt,  3  Marsh.  J.  J.  553 ;  Baum  v.  Grigsby,  21  Cal.  172 ;  Denny  v. 
Steakly,  2  Heisk.  156 ;  Corlies  v.  Howland,  26  N.  J.  Eq.  311 ;  Honore  v. 
Blakewell,  6  Mon.  B.  67;  43  Am.  Dec.  147;  Pinchain  v.  CoUard,  13  Tex. 
333;  Christian  v.  Austin,  36  Tex.  540;  Warren  v.  Fenn,  23  Barb.  333; 
Aldridge  v.  Dunn,  7  Blackf.  249 ;  41  Am.  Dec.  224  ;  Mackreth  v.  Symmons, 
15  Ves.  329;  Brinkcrhoff  v.  Vansciven,  3  Green  Ch.  251;  Cummings  v. 
Moore,  61  Miss.  184 ;  Walker  v.  Sedgwick,  8  Cal.  398  ;  Truebody  v.  Jacob- 
son,  2  Cal.  269;  Chapman  v.  Chunn,]5  Ala.  397;  Cox  v.  Fenwick,  3  Bibb, 
183 ;  Henley  v.  Stemmons,  4  Mon.  B.  131 ;  Lagow  v.  Badollett,  1  Blackf. 
416;  12  Am.  Dec.  258:  Walker  v.  Sedgwick,  8  Cal.  398.  See  Tedder  v. 
Steele,  70  Ala.  347  ;  Parker  v.  McBee,  61  Miss.  134. 

"^  Taylor  v.  Hunter,  5  Humpli.  569.  Said  Reese,  J,,  in  delivering  the 
opinion  of  the  court:  "The  nature  of  the  lien  existing  between  vendor 
and  vendee  cannot  bo  and  ought  not  to  be  changed  in  nature  or  extent  by 
judicial  declaration  and  injunction  in  chancery,  uncoupled  with  a  sale  of 
the  premises  for  the  satisfaction  of  the  lien.  The  order  that  the  complain- 
ant has  obtained  from  the  chancellor  upon  the  defendants,  that  thej'  shall 
not  sell  the  land  without  telling  the  purchaser  that  the  complainant's  lien 
exists,  is  unsustaincd,  wo  imagine,  by  priucii^le  or  precedent.  Suppose  he 
does  sell  without  such  announcement,  does  Searcy  become  debtor  to  the 
complainant  instead  of  the  land  ?  Or  shall  he  be  merely  proceeded  against 
as  for  a  contempt  ?  The  eftbrt  is  to  create  a  new  species  of  judicial  mort- 
gage. This  cannot  be  done.  It  is  incident  to  the  nature  of  this  lien  that 
the  vendor  vaaj  lose  it  by  a  fair  sale  and  conveyance  on  the  part  of  the 
vendee,  to  a  third  person  liaving  no  notice  of  its  existence.  It  is  the 
vendee's  [vendor's]  business,  if  he  apprehends  such  a  contingency,  to 
withhold  the  title,  or  take  a  mortgage  or  personal  security,  or  make  the 
existence  of  his  right  notorious.  But  to  attain  his  purpose  in  the  manner 
attempted  in  this  bill  would  be  to  change  the  nature  and  extent  of  the 
right." 
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of  the  first  part,  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,"  it  was  held  that  no  lien  was  reserved.^ 

§  1264.  Taking  a  check.  —  If  the  vendee  gives  a  check  upon 
a  bank  for  the  amount  of  a  cash  payment,  but  withdraws  before 
the  presentation  of  the  check  the  funds  which  he  had  on  deposit, 
so  that  the  check  is  not  paid,  the  vendor  does  not  lose  his  lien. 
Such  act  of  the  vendee  is  a  fraud  upon  the  vendor.^  So  the 
lien  is  not  waived  if  the  check  taken  by  the  vendor  is  by  con- 
sent of  the  parties  returned  to  the  drawer,  and  a  note  taken. 
The  check  is  not  payment.  "  It  was  no  more  a  payment  than 
the  execution  or  renewal  of  a  bond  or  note  or  bill  of  exchange 
for  the  consideration,  which  is  accepted,  but  not  paid,  which  was 
formerly  regarded  as  a  payment,  or  rather,  as  a  surrender  of  the 
lien,  but  which,  by  later  and  more  enlightened  decisions,  has 
been  determined  otherwise.  The  lien  is  a  lien  to  secure  the 
payment  of  the  consideration,  and  prima  facie  it  continues  until 

1  Keith  V.  Wolf,  5  Bush,  646.  Said  the  court,  per  Robertson,  J. :  "To 
give  a  constructive  lien,  the  statute  contemplates  and  requires  such  a 
recital  as  will  clearly  notify  creditors  and  subsequent  purchasers  that  the 
consideration,  or  a  portion  of  it,  and  exactly  what  portion,  remains  unpaid. 
The  recital  in  this  case  does  not  show  that  any  portion  of  the  consider- 
ation, nor  if  any,  precisely  how  much  was  unpaid.  The  stoclc,  being  an 
investment  and  a  vendible  commodity,  was  indisputably  a  payment  of 
five  thousand  dollars  ;  and  why  should  not  the  company's  printed  bonds, 
payable  in  ten  years,  with  interest  coupons  attached,  be  equally  considered 
an  investment  and  a  vendible  commodity.  Why  are  they  not  as  much  so 
as  the  five-twenty  bonds  of  the  United  States  ?  The  only  difference  between 
them  is,  that  one  is  issued  by  a  political  and  the  other  by  a  civil  corpora- 
tion, and  they  are  all  used  for  the  same  current  purposes.  Surely  the 
recital  as  to  these  company  bonds  could  not  give  certain  notice  that  they 
had  not  been,  like  the  stock,  accepted  as  payment.  On  the  contraiy,  both 
their  character  and  the  letter  of  the  recital  import  payment,  and  if  need- 
ful, this  construction  is  fortified  by  the  intrinsic  incredibility  that  the 
company  in  such  a  contract  would  guaranty  its  bonds  by  an  extraordi- 
nary encumbrance,  which  might  embarrass  its  road  and  disturb  public 
convenience."  See  Dixon  v.  Gayfere,  17  Beav.  421 ;  Earl  of  Jersey  v.  Briton 
Ferry  Floating  Dock  Co.  Law  R.  7  Eq.  409 ;  Clarke  v.  Royle,  3  Sim.  499 ; 
Buckland  v.  Pocknell,  13  Sim.  406  ;  Long  v.  Burke,  2  Bush,  90 ;  Ledford  v. 
Smith,  6  Bush,  129  ;  Phillips  v.  Skinner,  6  Bush,  662.  A  judgment  on  the 
note  preserves  tlie  lien  :  Beck  v.  Tarrant,  61  Tex,  402 ;  Slaughter  v.  Owens, 
60  Tex.  668. 

*  Madden  v.  Barnes,  45  Wis.  135.  In  this  case  the  funds  of  the  vendee 
were  withdrawn  two  weeks,  and  the  check  presented  nearly  four  weeks 
after  its  date.  See,  also,  O'Connor  v.  Smith,  40  Ohio  St.  214.  And  see 
Arnholt  v.  Hartwig,  73  Mo.  485. 
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payment  is  made,  or  it  is  waived  or  abandoned  hy  some  overt 
act  on  the  part  of  the  claimant,  indicating  an  intention  to  do  so, 
as  taking  and  looking  to  other  security  for  the  payment,  or  until 
it  has  been  lost  by  the  transfer  of  the  land  to  an  innocent  pur- 
chaser for  a  valuable  consideration  without  notice,  or  the  means 
of  notice.  The  bond,  note,  bill  of  exchange,  or  check,  is  but  the 
evidence  of  the  amount  due,  and  the  means  by  which  payment 
may  be  obtained  or  coerced,  and  may  be  changed  or  renewed 
from  time  to  time,  without  actual  payment.  And  from  such 
change  or  renewal,  the  presumption  cannot  rationally  be  indulged 
that  the  vendor  intended  to  surrender  his  lien,  more  than  that 
he  intended  to  surrender  his  debt.  By  any  fair  interpretation  of 
the  transaction,  it  must  be  understood  that  the  parties  intended  by 
the  surrender  and  cancelment  of  the  check,  and  the  execution  of 
a  note  for  the  amount,  antedating  the  same  to  the  date  of  the 
check,  that  their  rights  should  stand  as  if  the  check  had  not 
been  given.  What  had  been  done  was  undone  before  payment 
in  fact  had  been  consummated  on  the  check.  It  would  be  a 
strange  and  unnatural  interpretation  of  the  acts  of  the  parties  to 
construe  the  surrender  and  cancelment  of  the  check  as  an 
intended  loan  of  money,  rather  than  an  intention  to  undo  what 
had  been  done."  ^ 

§  1265.  Payment  at  a  future  day. — The  circumstance  that 
the  money  is  to  be  paid  at  a  future  day  does  not  deprive  the 
vendor  of  his  lieu.  Thus,  where  for  the  part  of  the  purchase 
money  unpaid  the  vendee  had  given  a  bond  to  be  paid  within 
twelve  months  after  the  vendor's  death,  the  vendor  was  allowed 
his  lien.^     So  the  lieu  may  exist  where  a  part  of  the  purchase 

1  Honore's  Exr.  v.  Bakewell,  6  Mon.  B.  67,  72 ;  43  Am.  Doc.  147.  In 
Mims  V.  Macon  &  Western  R.  R.  Co.  3  Ga.  (Kelly)  333,  it  is  held  that  the 
acceptance  of  a  certificate  of  deposit,  if  the  money  is  not  paid  when  called 
for,  is  not  a  waiver  of  the  lien.  But  it  is  a  matter  of  defense  to  a  biU  to 
enforce  a  vendor's  lien  that  the  maker  of  a  promissory  note,  for  the  price 
of  land,  payable  at  a  bank,  had  funds  at  the  bank,  and  suffered  loss 
through  non-presentation  of  the  note :  Sims  v.  Commercial  Bank,  73  Ala. 
248. 

2  Winter  v.  Lord  Anson,  3  Russ.  488.  "  I  do  not  think,"  said  the  Lord 
Chancellor,  "that  the  lien  is  affected  by  the  fact  of  the  period  of  payment 
being  dependent  on  the  life  of  the  vendor.  That  circumstance  does  not 
appear  to  me  to  afford  such  clear  and  convincing  evidence  of  the  intention. 
of  the  vendor  to  rely,  not  upon  the  security  of  the  estate,  but  solely  upon 


685  vendor's  implied  lien.  §  1266 

money  remains  unpaid,  and  its  payment,  by  the  agreement  of 
tiie  parties,  is  made  dependent  on  the  contingency  of  the  wife  of 
the  vendor  surviving  him,  and  asserting  her  title  to  dower. 
In  "case  she  dies  before  her  husband,  his  right  to  the  part  of  the 
money  withheld  to  meet-  her  claim  in  the  event  of  her  survival 
accrues,  and  he  may  enforce  his  lien.^ 

§  1266.  Independent  security. — But  while  the  taking  of  the 
note  of  the  grantee  is  not  of  itself  a  waiver  of  the  lien,  still  if  the 
vendor  take  independent  security  of  any  kind,  he  loses  his  lien. 
If  he  takes  as  security  for  the  purchase  money  a  bill  of  exchange 
drawn  by  the  grantee  upon  a  third  person,  and  the  latter  accepts 
it,  the  bill  of  exchange  becomes  an  independent  security,  the  tak- 
ing of  which  destroys  the  vendor's  lien.  The  acceptor  of  the  bill 
becomes  the  principal  debtor,  and  is  primarily  liable  to  the 
vendor.^  The  taking  of  personal  collateral  security  is  a  waiver 
of  the  lien.*  It  is  immaterial  whether  the  relation  of  the  surety 
to  the  note  taken  by  the  vendor  is  that  of  indorser,  joint-maker, 
or  guarantor.  The  lien  is  waived  by  the  acceptance  of  the  inde- 
pendent security.^  But  in  Kentucky,  it  is  held  that  the  substi- 
tution of  "a  note  of  a  third  person  for  that  of  the  vendee,  will  not 
cause  a  waiver  of  the  lien.®     The  taking  of  a  husband's  note  for 

the  personal  credit  of  tho  vendee,  as  would  be  necessary  in  order  to  get 
rid  of  the  lien.  It  would  not  be  inconsistent  with  an  express  pledge ;  and 
I  do  not  perceive  why  it  is  at  variance  with  the  lien  resulting  from  the 
rules  of  a  court  of  equity." 

1  Bedford  v.  Gibson,  12  Leigh,  332,  348. 

*  Boynton  v.  Champlin,  42  111.  57. 

'  "Williams  v.  Roberts,  5  Ohio,  35  ;  Brown  v.  Gillman,  1  Mason,  214 ;  S.  C. 
4  Wheat,  255 ;  Stevens  v.  Rainwater,  4  Mo.  App.  292  ;  Ilett  v.  Collins,  103 
111.  74 ;  Kendrick  v.  Eggleston,  56  Iowa,  128 ;  41  Am.  Rep.  90 ;  Akers  v. 
Luse,  5G  Iowa,  346  ;  Cresap  v.  Manor,  63  Tex.  485. 

*  Hummer  v.  Schott,  21  Md.  307  ;  Yaryan  v.  Shriner,  26  Ind.  364.  That 
the  lien  is  waived  by  taking  independent  security,  see  Boon  v.  Murphy, 
6  Blackf.  272 ;  Carnes  v.  Hubbard,  10  Miss.  (2  Smedes  &  M.)  108 ;  Wilson 
V.  Graham,  5  Munf .  297 ;  .Schwarz  v.  Stein,  29  Md.  112 ;  Fonda  v.  Jones,  42 
Miss.  792 ;  Campbell  v.  Henry,  45  Miss.  326 ;  Cannon  v.  Bonner,  38  Tex. 
487 ;  Burette  v.  Briggs,  47  Mo.  356 ;  Baum  v.  Grigsby,  21  Cal.  172 ;  Carrico 
V.  Farmers'  &  Merchants'  Nat.  Bank,  33  Md.  235 ;  Sears  v.  Smith,  2  Mich. 
243 ;  McGonigal  v.  Plummer,  30  Md.  422 ;  Dietrich  v.  Folk,  40  Ohio  St.  635  ; 
Sanders  v.  McAffee,  41  Ga.  684 ;  Vail  v.  Foster,  4  N.  Y.  312 ;  Johnson  v. 
Sugg,  21  Miss.  (13  Smedes  &  M.)  346;  Manly  v.  Slason,  21  Vt.  271 ;  52  Am. 
Dec.  60.    And  see  Porter  v.  The  City  of  Dubuque,  20  Iowa,  440. 

^  Tiernan  v.  Thurman,  14  Mon.  B.  277, 281.  And  see  McClure  v.  Harris, 
12  Mon.  B.  261 ;  Burrus  v.  Roulhac,  2  Bush,  39. 
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the  balance  due  to  the  vendor  for  laud  conveyed  to  his  wife  and 
partly  paid  for  out  of  her  funds,  has  been  held  to  be  a  waiver  of 
the  licn.^  "It  is  very  true  that  when  an  individual  parts  with 
his  land,  he  should  receive  the  purchase  money  —  that  is  sheer 
justice;  and  as  long  as  he  indicates  by  his  act,  for  instance,  the 
simply  taking  the  bond  or  note  of  the  purchaser,  that  he  relics 
upon  the  laud  itself  as  a  means  of  payment,  the  law  says  he  shall 
retain  a  specific  lien  upon  the  property  sold,  subject,  of  course, 
to  have  it  defeated  by  the  intervention  of  creditors  or  purchasers 
without  notice.  But  when  he  carves  out  an  independent  security 
for  himself,  in  exchange  for  the  land  sold,  when  he  creates  for 
himself  a  distinct  and  separate  fund  to  which  he  can  look  for 
payment,  when  he  gives  an  absolute  deed  for  the  land,  thereby 
rendering  it  subject  to  other  claims  and  the  contingency  of  sale, 
it  does  appear  that  the  vendor  has  no  right  to  complain.  The 
evil,  if  any,  is  easily  averted  by  ordinary  care,  either  by  taking 
a  mortgage,  which  on  being  recorded  is  notice  to  all  the  world, 
thereby  carrying  out  the  policy  of  our  registration  laws,  and  in 
many  cases  preventing  third  persons  from  giving  credits  to  the 
vendee,  on  the  faith  and  security  of  the  very  land  sold;  or  by 
retaining  the  title,  simply  giving  a  bond  for  a  conveyance,  ujDon 
the  payment  of  the  purchase  money.  These  modes  are  familiar 
to  every  one,  and  generally  are  pursued  in  those  every-day  trans- 
actions when  real  property  is  bought  and  sold.  If  the  mode  and 
manner  of  payment  are  all  that  are  intended  by  the  taking  of  a 
note  with  an  indorser  upon  it,  it  would  seem  they  would  be . 
sufficiently  indicated  without  invoking  the  liability  of  a  third 
person,  who  frequently  would  feel  that  his  contract  was  some- 
thing more  than  mere  form ;  and  certainly  the  simple  note  or 
bond  of  the  purchasers  would  be  quite  sufficient  to  set  forth  the 
amount,  ])lace,  and  time  of  payment."  ^  Where  a  doubt  remains, 
it  is  said  that  the  lien  attaches.^  The  parties  may  agree  that  the 
acceptance  of  a  note  of  a  third  party  shall  not  waive  the  lien.'* 

1  Cowl  V.  Varnum,  37  111.  181 ;  Andrus  v.  Coleman,  82  lU.  26.  But  see 
Bakes  v.  Gilbert,  93  Ind.  70. 

2  Bradford  v.  Marvin,  2  Fla,  463,  473,  per  Mr.  Justice  Hawkins. 
8  Harris  v.  Ilanks,  25  Ark.  510.    See  Wilson  v.  Lyon,  51  111.  166. 

*  Lord  V.  Wilcox,  99  Ind.  491.  See  Hunt  v.  Marsh,  80  Mo.  396,  to  the 
effect  that  the  acceptance  of  other  security  than  the  note  of  the  purchaser 
is  only  prima  facie  a  waiver  of  the  lien. 
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§  1267.  Agreement  to  give  security.  —  If  there  be  an  agree- 
ment to  give  a  mortgage  as  security  for  the  payment  of  the  pur- 
chase money,  the  lien  is  not  waived  until  the  mortgage  is 
executed  and  delivered.^  If  a  bond  has  been  given  for  title  on 
the  j)ayment  of  the  purchase  money,  and  subsequently  the  vendor 
executes  a  deed  to  the  vendee  on  the  latter's  promise  to  give  per- 
sonal security  for  the  purchase  money,  which  promise  he  fails  to 
keep,  the  vendor  as  against  him  is  entitled  to  a  lien  on  the  land.^ 
So,  the  lien  is  not  affected  by  a  verbal  agreement  by  the  grantee 
to  reconvey  the  land  to  the  grantor  in  case  of  his  failure  to  pay 
the  consideration  for  the  conveyance.^ 

§  1268.  Worthless  security. — The  general  rule  undoubtedly 
is  that  the  lien  is  waved  by  taking  the  independent  security, 
and  if  such  independent  security  prove  to  be  worthless,  this 
has  no  effect  upon  the  waiver.  But  there  are  some  cases  which 
may  be  regarded  as  exceptions  to  this  rule  or  in  conflict  with  it. 
If  through  the  fraud  of  the  vendee  the  vendor  accept  worthless 
security,  it  is  held  that  his  lien  is  not  waived."*  Where  a  pur- 
chaser asked  for  an  extension  of  time  for  the  payment  of  an 
amount  still  due,  under  a  contract  of  purchase,  but  the  vendor 
refused  unless  the  purchaser  would  repurchase  the  land  and  pay 
an  increased  amount,  and  the  purchaser  consenting,  the  vendor 
executed  a  deed  and  took  back  a  mortgage  for  such  increased 
amount,  the  pretended  resale  was  held  to  be  a  mere  cover  for 
usury,  and  the  mortgage  was  declared  void;  but  the  original 
debt  was  held  not  to  be  merged  in  the  void  mortgage,  but  to  be 
secured  by  an  equitable  lien  upon  the  land  as  a  part  of  the 
purchase  money  due  upon  the  original  contract.^  It  has  been 
held  that  the  lien  is  not  lost  when  the  purchase  money  has  been 
secured  by  an  invalid  deed  of  trust.^     But  the  debt  itself  is  not 


^  Jones  V.  Vantress,  23  Ind.  533. 

'  Dunlap  V.  Burnett,  5  Smedes  &  M.  (13  Miss.)  702 ;  45  Am.  Dec.  269. 

»  GaUagher  v.  Mars,  50  Cal.  23. 

*  Crippen  v.  Heermance,  9  Paige,  211 ;  Skinner  v.  PurneU,  52  Mo.  96. 
See  Burger  v.  Hughes,  5  Hun,  180 ;  Dubois  v.  Hall,  43  Barb.  26. 
,    5  Crippen  v.  Heermance,  9  Paige,  211. 

6  Cbamplin  v.  McLeod,  53  Miss.  484.  And  see  Haugh  v.  Blythe,  20  Ind. 
24 ;  Tobcy  v.  McAllister,  9  Wis.  463  ;  Fowler  v.  Rust,  2  Marsh.  A.  K.  294 ;  Coit 
V.  Fougera,  36  Barb.  195 ;  Davis  v.  Cox,  6  Ind.  481 ;  Duke  v.  Balme,  16 
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invalidated  by  the  fact  that  the  mortgage  given  to  secure  it  is 
void.* 

§  1269.  Subsequent  purchasers. — A  subsequent  purchaser  in 
good  faith,  for  value,  who  has  no  notice  of  the  lien,  takes  the 
land  free  from  the  lien.'^  A  representation  by  a  vendor  of  the 
non-existence  of  the  lien  may  estop  him  from  asserting  it 
against  a  subsequent  purchaser.'  An  assignee  in  bankruptcy, 
or  an  assignee  for  the  benefit  of  creditors,  takes  the  land 
subject  to  the  lien.^  So  does  a  mere  volunteer.®  The  purchaser 
must  have  paid  a  new  consideration  before  he  is  in  a  position  to 
defeat  the  lien.®     And  the  payment  of  the  consideration  must 


Minn.  306.  See,  also,  HoUis  v.  Hollis,  4  Baxt.  524.  But  see  as  to  lien  lost 
by  taking  security  although  worthless,  Camden  v.  Vail,  23  Cal.  633 ;  Hunt 
V.  Waterman,  12  Cal.  301. 

1  Shaver  v.  B.  R.  &  A.  Co.  10  Cal.  396. 

2  Adams  v.  Buchanan,  49  Mo.  64  ;  Moshier  v.  Meek,  80  111.  79 ;  Thurman 
V.  Stoddard,  63  Ala.  336  ;  Bankhead  v.  Owen,  GO  Ala.  457  ;  Fisk  v.  Potter,  2 
Abb.  N.  Y.  App.  138 ;  Bayley  v.  Greenleaf,  7  Wheat.  46 ;  Cator  v.  Pem- 
broke, 1  Bro.  C.  C.  301 ;  Short  v.  Battle,  52  Ala.  456 ;  Woody  v.  Fislar,  55 
Ind.  592 ;  Growning  v.  Behn,  10  Mon.  B.  383 ;  Johnson  i\  Cawthorn,  1 
Dev.  &  B.  Eq.  32;  27  Am.  Dec.  250.  And  see  Gann  v.  Chester,  5  Yerg. 
205  ;  Hulett  v.  Whipple,  58  Barb.  224 ;  Aldridge  v.  Dunn,  7  Blaokf.  249 ;  41 
Am.  Dec.  224  ;  Taylor  v.  Baldwin,  10  Barb.  626 ;  Webb  v.  Robinson,  14  Ga. 
216 ;  New  York  &  Cleveland  Gas  Coal  Co.  v.  Plumer,  96  Pa.  St.  99 ;  Robin- 
son V.  Williams,  22  N.  Y.  380 ;  Cook  v.  Banker,  50  N.  Y.  655 ;  Moore  v. 
Holcombe,  3  Leigh,  597 ;  24  Am.  Dec.  683 ;  Allen  v.  Loring,  34  Iowa,  499. 
See  as  to  the  facts  necessary  to  be  set  out  by  a  sub-purchaser  claiming  to 
be  such  in  good  faith,  without  notice.  Hooper  v.  Strahan,  71  Ala.  75. 

3  Atkinson  i\  Liudsey,  39  Ind.  296 ;  Reilly  v.  Miami  Exporting  Co.  5 
Ohio,  333 ;  Henson  v.  Westcott,  82  111.  224 ;  Burns  v.  Taylor,  23  Ala.  255 ; 
Thompson  v.  Dawson,  3  Head,  384.    See  Rowland  v.  Day,  17  Ala.  681. 

*  In  re  Perdue,  2  Nat.  Bank.  Reg.  183 ;  Bowles  v.  Rogers,  6  Ves.  95 ; 
Pearce  v.  Foreman,  29  Ark.  563 ;  Brown  v.  Vanlier,  7  Humph,  239 ;  Walton 
V.  Hargroves,  42  Miss.  18 ;  Shirley  v.  Sugar  Refinery,  2  Edw.  Ch.  505 ; 
Green  v.  Demoss,  10  Humph.  371 ;  Warren  v.  Fenn,  28  Barb.  333  ;  Fawell  v. 
Heelis,  Amb.  724 ;  Ex  parte  Peak,  1  Madd.  191.  See  Fisk  v.  Potter,  2  Abb, 
N.  Y.  App.  138  ;  Corlies  v.  Howland,  26  N.  J.  Eq.  311.  See  as  to  purchaser 
under  trust  deed  to  secure  pre-existing  indebtedness,  Bailey  v.  Tindall, 
59  Tex.  540.    See  Boling  v.  Howell,  93  Ind.  329. 

s  Tucker  v.  Hadley,  52  Miss.  414.  And  see  Upshaw  v.  Hargrove,  6 
Smedes  &  M,  286;  Doyle  v.  Orr,  51  Miss.  229;  Taylor  v.  Alloway,  3  Litt. 
216 ;  Davis  v.  Pearson,  44  Miss.  508 ;  Marsh  v.  Turner,  4  Mo.  253 ;  Russell 
V.  Watt,  41  Miss.  602. 

6  Walton  V.  Hargroves,  42  Miss.  18;  Perkins  v.  Swank,  43  Miss.  349; 
Chance  v.  McWhorter,  26  Ga.  315 ;  Bailey  v.  Tindall,  59  Tex.  540. 
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have  been  made  before  the  receipt  of  notice.^     But  if  he  has 
made  part  payment  before  notice,  he  will  be  protected  pro  tanto? 

§  1270.  Notice.  —  A  purchaser  has  notice  of  the  fact  that  the 
purchase  money  has  not  been  paid  when  the  deed  under  which 
his  grantor  holds  contains  a  recital  to  this  eifect.*  A  purchaser 
will  not  be  excused  from  notice  because  he  relies  upon  an 
abstract  of  title  which  does  not  give  the  contents  of  the  convey- 
ances constituting  the  chain  of  title.  By  so  doing  he  is  guilty 
of  negligence,  and  no  equity  in  his  favor  can  be  raised  by  the 
fact  that  such  is  the  usual  custom  in  the  transfer  of  real  estate.* 
Concerning  this  practice,  Mr.  Justice  Atwater,  in  delivering  the 
opinion  of  the  court,  observed :  "  The  gross  carelessness  which 
here  prevails  with  reference  to  such  transfers  has  become  proverb- 
ial, and  is  the  fruitful  source  of  litigation,  and  should  be  sanc- 
tioned by  courts  of  justice  no  further  than  may  be  absolutely 
required  by  the  true  construction  of  statutes  relating  thereto. 
And  instead  of  encouraging  the  practice  of  relying  upon  abstracts 
of  title,  made  without  reference  to  the  contents  of  recorded  instru- 
ments (as  the  counsel  seems  to  think  desirable),  it  should  be 
regarded  with  extreme  disfavor."^  Where  the  deed  states  that 
the  consideration  is  yet  "  to  be  paid,"  a  purchaser  has  notice. 
It  is  his  duty  to  inquire,  and  he  is  affected  with  all  the  knowl- 
edge he  would  have  obtained  had  he  prosecuted  the  inquiry.* 
So  a  subsequent  purchaser  has  notice  where  the  consideration 
recited  is  "  the  sum  of  seven  thousand  dollars  to  her  by  the  party 
of  the  second  part,  paid  thus — by  giving  his  three  promissory 
notes,  of  even  date  herewith,  each  for  $2,333.33,  the  first  pay- 
able two,  the  second  four,  and  the  last  six  months  after  date."  ' 

1  Dresser  v.  Md.  &  Iowa  Ry.  Construction  Co.  93  U.  S,  92;  Campbell  v. 
Roach,  45  Ala.  667.    See  Weaver  v.  Bardon,  49  N.  Y.  286. 

2  Craft  V.  Rassell,  67  Ala.  9. 

»  Eichelberger  v.  Gitt,  104  Pa.  St.  64 ;  Daughaday  v.  Paine,  6  Minn.  443 ; 
Willis  V.  Gay,  48  Tex.  463 ;  Cordova  v.  Hood,  17  Wall.  1 ;  Thornton  v.  Knox, 
6  Mon.  B.  74  ;  Tiernan  v.  Thurman,  14  Mon.  B.  277;  Masich  v.  Shearer,  49 
Ala,  226 ;  McAlpine  v.  Burnett,  23  Tex.  649 ;  McRimmon  v.  Martin,  14 
Tex.  318. 

*  Daughaday  v.  Paine,  6  Minn,  443. 

^  Daughaday  v.  Paine,  supra. 

6  Cordova  v.  Hood,  17  Wall.  1. 

»  Masich  v.  Shearer,  49  Ala.  226. 
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Any  notice  which  can  be  said  to  be  cither  actual  or  constructive 
is  sufficient  to  bind  the  purchaser.'  But  the  fact  of  notice  must 
be  satisfactorily  established,  which,  of  course,  cannot  be  done  by 
loose,  vague,  and  uncertain  evidence.^  But  when  notice  is  once 
brought  home  to  the  purchaser,  it  is  clear  that  the  land  still 
remains  subject  to  the  lien.'  The  lien  may  be  enforced  against 
the  administrator  of  the  purchaser,'*  or  his  heirs.^ 

§  1271.  Unrecorded  deed.  —  The  grantee,  if  he  afterwards  con- 
veys the  land  to  the  grantor,  will  have  a  lien  for  the  unpaid 
purchase  price.  A,  who  was  the  owner  of  a  tract  of  land,  con- 
veyed the  same  by  deed  to  B,  who  entered  into  possession  but 
never  recorded  his  deed.  B  afterwards  sold  the  land  to  A,  and 
gave  him  a  bond  for  title,  placed  him  in  possession,  but  did  not 
execute  a  deed.  C  for  a  valuable  consideration,  and  without 
notice  of  the  vendor's  lien  of  B,  purchased  the  land  from  A  while 
he  was  in  possession.  C  had  no  notice  of  B's  lieu  until  he  had 
received  his  deed  and  paid  the  greater  part  of  the  purchase 
money  to  A.  The  land,  it  was  held,  became  discharged  of  the 
vendor's  lien,  except  as  to  the  part  of  the  purchase  money  still 
due  from  C  to  A  at  the  time  the  former  received  notice  of  B's 
lien.* 


*  Wilson  V.  Lyon,  51  111.  lf)6 ;  Baum  v.  Grigsby,  21  Cal.  170 ;  Tharpe 
V.  Dunlap,  4  Ileisk.  674;  Harshbargei*  v.  Foreman,  81  111.  364;  Autrey  v. 
Whitmore,  31  Tex.  623 ;  Leclos  v.  Kupfrian,  28  N.  J.  Eq.  161 ;  Briscoe  v. 
Bronaugh,  1  Tex.  326;  4G  Am.  Dec.  108;  Tiernan  v.  Thurman,  14  Mon.  B. 
277 ;  Parker  v.  Foy,  43  Miss.  260 ;  Manly  v.  Slason,  21  Vt.  271 ;  52  Am.  Dec. 
60. 

2  Harshbarger  v.  Foreman,  81  111.  364.  It  is  held  that  the  vendor 
remaining  in  possession  of  the  land  as  lessee  is  not  notice  to  a  purchaser 
that  the  purchase  money  has  not  been  paid :  White  v.  Wakefield,  7  Sim. 
401.  See  Eyre  v.  Sadlier,  14  Irish  Ch.  119;  S.  C.  15  Irish  Ch.  1 ;  Cator  v. 
Pembroke,  1  Bro.  C.  C.  301. 

3  Gordon  v.  BeU,  50  Ala.  213 ;  Webb  v.  Robinson,  14  Ga.  216 ;  Stroud  v. 
Pace,  35  Ark.  100;  Ledos  v.  Kupfrian,  28  N.  J.  Eq.  161 ;  Sampley  v.  Wat- 
son, 43  Ala.  377;  Corlies  v.  llowland,  26  N.  J.  Eq.  311 ;  Shall  v.  Biscoe,  18 
Ark.  142;  Carr  v.  Hobbs,  11  Md.  285;  Champion  v.  Brown,  6  Johns.  Ch. 
398;  10  Am.  Dec.  343;  Dodge  v.  Evans,  43  Miss.  570 ;  Mackreth  v.  Sym- 
mons,  15  Ves.  329 ;  Merritt  v.  Wells,  18  Ind.  171 ;  Burt  v.  WUson,  28  Cal. 
632 ;  Bulger  v.  Holly,  47  Ala.  453. 

*  Cahoon  v.  Robinson,  6  Cal.  225, 
5  Burt  V.  Wilson,  28  Cal.  632. 

«  MitcheU  v.  Dawson,  23  W.  Va.  86. 
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§  1272.  Enforcement  of  lien. — The  better  rule,  it  seems  to  us, 
is  that  the  vendor  may  enforce  his  lien  in  equity  without  first 
attempting  to  collect  his  debt  by  an  action  at  law.^  Still  there 
is  authority  for  the  proposition  that  before  the  vendor  can  resort 
to  equity,  he  must  have  exhausted  his  legal  remedy.*-^  The  heir 
or  devisee  of  the  vendee  generally  may  require  the  payment  of 
the  unpaid  purchase  money  to  be  made  out  of  the  personal  prop- 
erty.^ Where  the  lien  is  considered  an  incident  of  the  debt,  it 
cannot  be  enforced  after  the  debt  is  barred  by  the  statute  of 
limitations.*  To  bind  subsequent  purchasers  they  should  be 
made  parties  to  the  suit.®  Where  different  tracts  of  land  have 
been  sold  at  different  times,  the  lien  upon  each  parcel  is  distinct. 
One  decree  should  not  be  entered  for  the  aggregate  amount  of 
the  liens.®  Recovery  of  a  judgment  upon  the  note  does  not 
destroy  the  lien  J     The  land  should  be  sufficiently  described  in 

1  Pratt  V.  Clark,  57  Mo.  189 ;  Stewart  v.  Caldwell,  54  Mo.  536 ;  Campbell 
V.  Eoacb,  45  Ala.  667;  Sparks  v.  Hess,  15  Cal.  186;  Bradley  v.  Bosley,  1 
Barb.  Ch.  125 ;  High  v.  Batte,  10  Yerg.  186 ;  Dubois  v.  Hull,  43  Barb.  28 ; 
Richardson  v.  Baker,  5  Marsh.  J.  J.  323  ;  Owen  v.  Moore,  14  Ala.  640. 

2  See  Gilman  v.  Brown,  1  Mason,  191 ;  Pratt  v.  Vanwyck,  6  Gill  &  J.  495 ; 
Bottorf  V.  Conner,  1  Blackf .  287 ;  Eyler  v.  Crabbs,  2  Md.  137  ;  56  Am.  Dec. 
711 ;  Martin  v.  Cauble,  72  Ind.  67 ;  Russell  v.  Todd,  7  Blackf.  239  ;  Richard- 
son V.  Stillinger,  12  Gill  &  J.  477 ;  Ridgeway  v.  Toram,  2  Md.  Ch.  303.  And 
see  Ford  v.  Smith,  1  McAr.  592  ;  Roper  ■;;.  McCook,  7  Ala.  318. 

3  Warner  v.  Van  Alstyne,  3  Paige,  513 ;  Wright  v.  Holbrook,  32  N.  Y. 
587 ;  Sutherland  v.  Harrison,  86  111.  363 ;  Livingston  v.  Newkirk,  3  Johns. 
Ch.  312  ;  Lamport  v.  Beeman,  34  Barb.  239. 

*  Ball  V.  Hill,  48  Tex.  634 ;  Pitschki  v.  Anderson,  49  Tex.  1 ;  Trotter  v. 
Erwin,  27  Miss.  772 ;  Hale  v.  Baker,  00  Tex.  217.  But  see  on  the  other 
hand,  Flinn  v.  Barber,  61  Ala,  530 ;  Stephens  v.  Shannon,  43  Ark.  464 ; 
Bizzell  V.  Nix,  60  Ala.  281 ;  Baltimore  &  Ohio  R.  R.  Co.  v.  Trimble,  51  Md. 
99 ;  Magruder  v.  Peter,  11  Gill  &  J.  217.  But  see  Ware  v.  Currey,  07  Ala. 
274. 

*  Turner  v.  Phelps,  46  Tex.  251 ;  Davis  v.  Rankin,  50  Tex.  279 ;  Carter  v. 
Attoway,  46  Tex.  108  ;  Randle  v.  Boyd,  73  Ala.  282.  The  lien  isasses  vnth  a 
specific  bequest  of  the  claim  for  the  purchase  money  :  Lavender  v.  Abbott, 
30  Ark.  172;  Tiernan  v.  Beam,  2  Ohio,  383  ;  15  Am.  Dec.  557.  Tlie  decree 
may  allow  a  time  for  redemption :  Webber  v.  Mackey,  4  Bradw.  (111.)  458. 

*  Edwards  v.  Edwards,  5  Heisk.  123.  Only  so  much  of  the  land  can  be 
decreed  to  be  sold  as  will  be  sufficient  to  pay  the  note  due,  where  there  are 
diflferent  notes :  Burton  v.  McKinney,  6  Bush,  428 ;  Emison  v.  Resque,  9 
Bush,  24. 

^  Ball  V.  Hill,  48  Tex.  634 ;  Beck  v.  Tarrant,  61  Tex.  402 ;  Slaughter  v. 
Owens,  60  Tex.  668 ;  In  re  Perdue,  2  Nat.  Bank,  Reg.  183  ;  Palmer  v.  Harris, 
100  m.  276.  But  see  Clark  v.  Stilson,  36  Mich.  482 ;  Dickason  v.  Eby,  73  Mo 
133.    The  lien  is  enforced  by  a  suit  in  equity :  Barker  v.  Smark,  3  Beav.  64. 
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the  bill.^  In  those  States  where  the  lien  is  assignable,  a  pur- 
chaser with  notice  who  pays  off  the  lien,  succeeds  to  the  rights 
of  the  vendor.^  A  tax  sale  and  certificate  operating  as  a  cloud 
upon  the  title,  and  tending  to  defeat  the  enforcement  of  the  lien, 
may  be  set  aside  in  equity  under  the  bill  to  enforce  the  lien.' 
But  as  a  judgment  lien  does  not  affect  a  vendor's  lien,  the  vendor 
cannot  obtain  an  injunction  against  a  sale  under  the  execution. 
The  sale  could  not  affect  him,  as  his  rights  after  the  sale  would 
be  the  same  as  they  had  been  before.'* 

The  lien  is  barred  by  such  time  as  would  bar  a  mortgage ;  Thompson  *. 
Thompson,  3  Lea  (Tenn.)  126.  As  to  the  parties  to  a  suit  after  the  vendor's 
or  the  vendee's  death,  see  McKay  v.  Green,  3  Johns.  Ch.  5G  ;  DayhuflF  v. 
Dayhuff,  81  111.  499  ;  Knight  v.  Blanton,  51  Ala.  333  ;  Edwards  v.  Edwards, 
5  Heisk.  123 ;  Thornton  v.  Neal,  49  Ala.  590 ;  Converse  v.  Sorley,  39  Tex. 
515 ;  Jackson  v.  Hill,  39  Tex.  493. 

1  Williams  v.  Roe,  59  Ala.  629 ;  Long  v.  Pace,  42  Ala.  495.  And  see 
generally  as  to  foreclosure  proceedings,  Gordon  v.  BeU,  50  Ala.  213  ;  White 
V.  Downs,  40  Tex.  225;  Reed  v.  Gregory,  46  Miss.  740;  Milner  v.  Ramsey, 
48  Ala.  287 ;  Cohen  v.  Woollard,  2  Tenn.  Ch.  686 ;  Leird  v.  Abernathy,  10 
Heisk.  626.    See,  also,  Munford  v.  Pearce,  70  Ala.  452. 

2  Planters'  Bank  v.  Dodson,  17  Miss.  (9  Smedes  &  M.)  527. 

3  Johnston  v.  Smith,  70  Ala.  108. 

*  Messmore  v.  Stephens,  83  Ind.  524.  See  as  to  the  rights  of  one  claim- 
ing under  an  execution  levied  on  land  subject  to  a  vendor's  lien.  Bowman 
V.  Faw,  5  Lea  (Tenn.)  472. 
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§  1313.  Parol  evidence. 

§  1314.  Valuable  consideratiou. 

§  1315.  Estoppel  of  grantor  in  trust  deed. 

i  1316.  Mutuality. 

§  1317.  Title  from  same  source. 

§  1273.  Estoppel  by  deed — In  general  —  The  word  "estop- 
pel" is  applied  to  those  conclusive  admissions  which  the  policy 
of  the  law  will  not  permit  to  be  denied  or  controverted.  Of  the 
one  that  we  propose  to  consider,  estoppel  by  deed,  it  is  said :  "  No 
person  can  be  allowed  to  dispute  his  own  solemn  deed,  which  is 
therefore  conclusive  against  him,  and  those  claiming  under  him, 
even  as  to  the  facts  recited  in  it.  The  general  rule  is  that  an 
indenture  estops  all  who  are  parties  to  it,  while  a  deed-poll  only 
estops  the  party  who  executes  it,  since  it  is  his  sole  language  and 
act."^ 

§  1274.  Prom  what  doctrine  arose. — The  doctrine  of  estoppel 
by  deed  arose  probably  from  the  solemnity  and  importance 
attached  to  the  act  which  made  the  instrument  a  deed,  that  is, 
the  affixing  of  a  seal.  But  at  the  present  day  the  doctrine  is 
not  based  upon  this  ground.  For  where  all  distinctions  between 
sealed  and  unsealed  instruments  have  been  abolished,  the  rules 
of  estoppel  that  at  common  law  applied  to  sealed  instruments, 
apply  now  substantially  with  equal  force  to  conveyances  affect- 
ing the  title  to  land.  We  have  had  occasion*  to  notice  this,  in 
treating  of  the  effect  of  statutes  abolishing  the  distinction  between 
sealed  and  unsealed  instruments.^  The  common-law  principles 
giving  security  to  conveyances  of  real  estate  still  survive,  not- 
withstanding that  the  legal  effect  of  a  deed,  as  an  operative 
transfer  of  title,  may  no  longer  depend  upon  the  fact  that  it  is 
under  seal.^ 

1  Shep.  Touch.  53 ;  Wharton's  Law  Lexicon,  tit.  Estoppel ;  Abb.  La\r 
Diet.  tit.  Estoppel. 

'  Vol.  1,  g  249. 

5  Jones  V.  ^Morris,  61  Ala.  518,  524.  And  see  generally  on  estoppel  by 
deed,  .Stewart  v.  Metcalf,  68  III.  100;  Hill  v.  Den,  54  Cal.  6;  Noe  v. 
Splivalo,  54  Cal.  207 ;  Delaney  v.  Dutcher,  23  Minn.  373 ;  Rankin  v.  War- 
ner, 2  Lea,  302 ;  Buchanan  v.  Kimes,  2  Baxt.  275 ;  Tartar  v.  Hall,  3  Cal. 
263;  Tewksbury  v.  Provizzo,  12  Cal.  20;  Morrison  v.  Wilson,  13  Cal.  494; 
73  Am.  Dec.  593  ;  Gee  v.  Moore,  14  Cal.  472 ;  Clark  v.  Baker,  14  Cal.  612 ;  76 
Am.  Dec.  449  ;  Dodge  v.  Walley,  22  Cal.  224  ;  Coles  v.  Soulsby,  21  Cal.  47 ; 
Flandreau  v.  Do\vney,  23  Cal.  354 ;  San  Francisco  v.  Lawton,  18  Cal.  465 ; 
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§  1275.  Validity  of  deed.  — lu  order  that  a  deed  may  operate 
as  au  estoppel,  it  is  essential  that  the  deed  should  be  valid  as  a 
transfer  of  the  grantor's  interest.^  Thus,  where  the  deed  of  an 
Indian  proprietor  to  a  person  not  a  proprietor  is  void,  the  heirs 
of  the  grautor  are  not  estopped  from  setting  up  title  to  the  land 
described  in  such  deed.^  The  case  just  cited  is  an  illustration  of 
the  principle  well  established,  that  an  estoppel  does  not  arise  from 
a  deed  which  is  prohibited  by  statute.^ 

§  1276.     Deed  void  in  part. — Where  a  deed  is  only  partially 
void,  the  part  that  is  good  may  work  an  estoppel.^     So  if  a  husband 


79  Am.  Dec.  187 ;  Franklin  v.  Borland,  28  Cal.  175 ;  Tunnell  v.  Burton,  4 
Del.  Ch,  382 ;  Wilcoxson  v.  Osborn,  77  Mo.  621 ;  Cooper  v.  Watson,  73  Ala. 
252;  Charleston  City  Council  v.  Caulfield,  19  S.  C.  201;  Hasenritter  v. 
Kirchhofler,  79  Mo.  239;  Haven  v.  Seeley,  59  Cal.  494;  Rutherford  v. 
Stamper,  60  Tex.  447 ;  Cunningham  v.  Cunningham,  20  S.  C.  317 ;  Bixby 
V.  Bent,  59  Cal.  522;  Zimler  v.  San  Luis  W.  Co.  57  Cal.  221;  Hannah  v. 
Collins,  94  Ind.  201;  Peterson  v.  Brown,  17  Nev.  172;  45  Am.  Rep.  437; 
Karnes  v.  Wingate,  94  Ind.  594 ;  McCarty  v.  St.  Paul,  Minneapolis  etc.  Ry. 
Co.  31  Minn.  278 ;  Dobbins  v.  Cruger,  108  111.  188 ;  Calkins  v.  Copley,  29 
Minn.  471 ;  Hackensack  Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548  ;  Traver  v. 
Baker,  8  Sawy.  535 ;  15  Fed.  Rep.  186  ;  Watters  v.  Connelly,  59  Iowa,  217 ; 
Crawford  v.  Mobile  &  Girard  R.  R.  Co.  67  Ga.  405 ;  Styles  v.  Price,  64 
How.  Pr.  227;  McNeil  v.  Jordan,  28  Kan.  7;  Fretelliere  v.  Hindes,  57 
Tex.  392 ;  Chapman  v.  MUler,  130  Mass.  289 ;  Sherman  v.  Kane,  86  N.  Y. 
57 ;  Preston  v.  Evans,  56  Md.  476  ;  Jones  v.  Reese,  65  Ala.  134  ;  McDonald 
V.  Lusk,  9  Lea  (Tenn.)  654;  Reeves  v.  "Vinacke,  1  McCrary,  C.  C.  213; 
Faulks  V.  Kamp,  17  Blatchf.  432;  Williamson  v.  Williamson,  71  Me.  442; 
Smith  V.  Williams,  44  Mich.  240 ;  De  Witt  v.  Van  Schoyk,  35  Hun,  103 ; 
Bryan  v.  Uland,  101  Ind.  477 ;  Williams  v.  Champion,  39  N.  J.  Eq.  350 ; 
Carson  v.  New  Bellevue  Cemetery  Co.  104  Pa.  St.  575 ;  Perrin  v.  Perrin, 
62  Tex.  477  ;  Randall  v.  Lower,  98  Ind.  255  ;  Philadelphia  v.  Ash,  15  Phila. 
45 ;  Scott  V.  Briscoe,  36  La.  An.  278  ;  Howard  v.  Massengale,  13  Lea  (Tenn.) 
577 ;  Utterback  v.  Phillips,  81  Ky.  62 ;  Root  v.  Wright,  21  Hun,  344  ;  Ester- 
brook  V.  Savage,  21  Hun,  145  ;  Tufts  v.  Du  Bignon,  61  Ga.  322 ;  Real  Estate 
Trust  Co.  V.  Balch,  45  N.  Y.  Sup.  Ct.  528 ;  Dorris  v.  Smith,  7  Or.  267 ; 
Hobson  V.  Edwards,  57  Miss.  128  ;  Morris  v.  Daniels,  35  Ohio  St.  407  ;  Mull 
V.  Orme,  67  Ind.  95. 

^  Conant  v.  Newton,  126  Mass.  105  ;  James?;.  Wilder,  25  Minn.  305 ;  Caflf- 
rey  v.  Dudgeon,  38  Ind,  512 ;  Merriam  v.  Boston,  Clinton  etc.  R.  R.  Co.  117 
Mass.  241 ;  Shevlin  v.  Whelen,  41  Wis.  88 ;  Pells  v.  Webquish,  129  Mass.  469. 

2  Pells  V.  Webquish,  129  Mass  469. 

'  Doe  dem.  Preece  v.  Howells,  2  Bam  &  Adol.  744 ;  Doe  dem.  Chandler 
V.  Ford,  3  Ad.  &  E. 

*  Daniels  v,  Tearney,  102  U.  S.  415 ;  United  States  v.  Hodson,  10  Wall. 
395. 
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and  wife  joiu  in  a  conveyance,  and  the  conveyance  be  void  as  to 
the  wife,  it  may  still  bind  the  husband  by  estoppel.' 

§  1277.  Registration  of  deed.  —  The  grantor  will  not  be 
permitted  to  claim  that  the  purchaser  should  have  placed  his 
deed  on  record,  in  order  to  prevent  a  wrongful  transfer  by  the 
grantor  subsequently  of  the  same  title  to  another.^  A  executed 
a  deed  to  C,  containing  a  recital  that  he  had  previously  conveyed 
the  land  to  B,  and  that  he  had  conveyed  it  to  C  Prior  to  the 
execution  of  the  deed,  B  had  giveu  a  written  statement  that  he 
had  conveyed  the  land  by  deed  to  C,  but  neither  of  these  two 
deeds  referred  to  in  the  recitals  was  placed  on  record,  nor  was 
there  any  proof  that  either  existed.  The  court  held  that  neither 
A  nor  B  could  deny  title  in  C.^  A  person  who  after  receiving  a 
deed  delivers  it  to  the  proper  officer  for  registration,  and  several 
years  later,  after  the  death  of  the  grantor,  and  the  grantor's 
grantor,  on  learning  of  the  officer's  neglect,  causes  it  to  be 
recorded,  is  not  estopped  from  claiming  the  land  in  the  absence 
of  proof  that  the  heirs  had  been  misled  to  their  damage.* 

§  1278.  When  tnith  appears,  no  estoppeL  —  A  party  is  not 
estopped  from  showing  the  truth  when  the  truth  appears  upon 
the  instrument  itself.^  "  The  principle  is  that  an  estoppel  con- 
cludes the  party  from  alleging  the  truth ;  and  therefore,  a  man 
who  admits  a  fact  or  deed  in  general  terms,  either  by  reciting  it 
in  an  instrument  executed  by  him,  or  by  acting  under  it,  shall 
not  be  received  to  deny  its  existence.  But  when  the  truth 
appears  by  the  same  deed  or  record,  which  would  otherwise  work 
the  estoppel,  then  the  adverse  party  shall  not  be  estopped  to  take 
advantage  of  the  truth ;  for  he  cannot  be  estopped  to  allege  the 
truth  when  it  appears  of  record.     Lord  Coke  in  his  commentary 

1  Chapman  v.  Abrahams,  Gl  Ala.  lOS ;  Wellborn  v.  Finlcy,  7  Jones,  228. 
And  see  North  v.  Uenneberry,  44  Wis.  306 ;  Albany  Ins.  Co.  v.  Bay,  4 
Comst.  9.  See,  also,  Housatonic  Bank  v.  Martin,  1  Met.  294 ;  Germond  v. 
People,  1  Hill,  343  ;  Jackson  v.  Brinckerhoflf,  3  Johns.  Cas.  101. 

*  Williamson  v.  Williamson,  71  Me.  442. 

3  Howard  v.  Masseugale,  13  Lea  (Tenn.)  577. 

*  Love  V.  Stone,  56  Miss.  449. 

s  Wheelock  v.  Henshaw,  19  Pick.  341 ;  Sinclair  v.  Jackson,  8  Cowan, 
543 ;  Cuthbertson  v.  Irving,  4  Hurl.  &  N.  742 ;  Pelletreau  v.  Jackson,  11 
Wend.  110, 118 ;  Pargeter  v.  Harris,  7  Q.  B.  708. 
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on  Littleton,  who  gives  the  rule  contended  for,  at  the  same  time 
makes  this  exception;  and  Baron  Comyn  in  his  valuable  digest, 
confirms  both  the  rule  and  the  exception.^  Two  cases  are  put 
by  them  to  exemplify  the  exception.  The  first  is  the  case  of  a 
fine  levied,  or  concord  made  upon  an  original  on  which  a  retraxit 
is  entered.  The  parties  are  estopped  to  say  when  the  fine  is 
pleaded,  that  it  was  not  upon  an  orginal  (for  it  shall  be  intended 
well  levied),  yet  if  it  appears  by  the  same  record  that  a  retraxit 
was  entered  on  the  original,  then  the  parties  are  not  estopped  to 
say  it ;  for  it  appears  by  the  record  itself.  The  second  is  an 
impropriation  to  a  bishop  of  a  rectory,  after  the  death  of  the 
incumbent;  and  by  indenture  showing  the  matter,  the  bishop 
demises  the  rectory  for  years  in  the  life  of  the  incumbent,  and 
the  lease  is  confirmed  by  the  dean  and  chapter.  The  bishop  is 
not  estopped  by  the  indenture  of  demise,  for  it  appears  by  the 
same  deed  that  he  then  had  nothing  in  the  rectory."  ^ 

§  1279.  Parties  bound. — The  general  rule  is  that  only- 
parties  and  privies  are  bound  by  an  estoppel.'  "  It  is  an  unpre- 
cedented extension  of  the  doctrine  of  equitable  estoppel  to  hold 
that  a  man  is  bound  to  the  world  to  make  good  what  he  has 
said  to  any  one,  if  others  choose  to  rely  upon  it.  If  every  man 
may  be  held  liable  not  only  to  parties  and  privies  to  his  deed, 
but  to  all  mankind,  to  make  good  every  introductory  recital 
which  the  deed  contains,  it  behooves  him  to  avoid  all  recitals, 
and  be  careful  what  scrivener  he  employs.  Such  is  not  the  law, 
and  there  are  no  authorities  which  assert  it."^  A  grantee  is 
not  bound  by  a  recital  in  a  deed  in  favor  of  a  stranger.^  Where 
a  stranger  to  a  deed  introduces  it  in  evidence  for  the  purpose  of 
establishing,  as  against  a  subsequent  grantee,  an  admission  by 
the  parties  to  the  deed,  the  grantee  is  not  estopped  from  showing 
that  the  provision  upon  which  reliance  is  placed  was  inserted  by 

1  Citing  Com.  Dig.  Estoppel,  (E.  2). 

*  Sinclair  v.  Jackson,  8  Cowen,  586.  See  Saunders  v.  Merrjrweather,  3 
Hurl.  &  G.  902 ;  Morton  v.  Woods,  Law  R.  4  Q.  B.  293. 

^  Sunderlin  v.  Struthers,  47  Pa.  St.  411 ;  Kitzmiller  v.  Rensselaer,  10 
Ohio  St.  63 ;  Cottle  v.  Syduor,  10  Mo.  763. 

*  Mr.  Justice  Strong,  in  the  concurring  opinion  rendered  by  him  in 
Sunderlin  v.  Struthers,  47  Pa.  St.  411,  423.  See,  also,  Ray  v.  Gardner,  82 
N.  C.  146;  Gritfin  v.  Richardson,  11  Ired.  439. 

°  Schuhman  v.  Garratt,  IG  Cal.  100. 
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mistake.^  A  conveyed  land  with  full  covenants  to  B,  who  sub- 
sequently ceded  it  to  the  government  of  the  United  States,  and 
A  purchased  the  land  from  the  government.  After  B  had  ceded 
the  land  to  the  government,  he  executed  a  deed  of  the  land  to 
C.  The  latter,  it  was  decided,  could  not  set  up  an  estoppel 
against  A  by  reason  of  the  covenants,  nor  did  his  subsequently 
acquired  title  inure  to  the  benefit  of  C.  By  the  cession  to  the 
government  the  covenants  became  extinguished.^  Where  a 
clerk  of  a  board  of  supervisors  has  assigned  a  tax  certificate 
without  the  board's  authority,  and  an  estoppel  rests  upon  the 
county  against  objecting  to  the  assignment,  or  the  deed  subse- 
quently made,  the  owner  of  the  land  which  had  been  sold  for 
taxes  cannot  take  advantage  of  the  original  defect  of  authority.' 

§  1280.  Representative  capacity. — A  deed  can  bind  a  party 
by  way  of  estoppel  only  in  the  capacity  in  which  he  executes  it. 
One  who  executes  a  deed  as  the  attorney  in  fact  for  another  is 
not  precluded  from  subsequently  setting  up  a  title  to  the  land, 
which  had  been  acquired  by  him  prior  to  the  execution  of  the 
deed  from  the  person  for  whom  he  acted  as  attorney  in  fact.* 
Prior  to  a  sale  by  an  administratrix  she  agreed  verbally  with 
one  who  became  the  purchaser,  that  if  a  certain  sum  was  bid  for 
the  land  she  would  waive  her  right  of  dower,  and  in  accordance 
with  this  agreement  the  premises  were  bid  off.  She  executed  a 
deed  to  the  purchaser  in  the  ordinary  form,  with  a  covenant 
against  her  own  acts.  No  estoppel  was  held  to  exist,  as  the  deed 
having  been  executed  by  her  in  a  representative  character,  the 
covenant  against  her  own  acts  was  confined  to  those  relating  to 
her  representative  capacity,  and  did  not  interfere  with  the  asser- 
tion of  her  individual  rights.^  But  it  is  held  that  where  a  guard- 
ian of  a  person  non  compos  mentis  sell  real  estate  belonging  to  his 
ward  under  permission  of  the  court,  and  in  the  deeds  covenants 
that  he  is  duly  autiiorized  to  sell,  he  is  estopped  by  the  cove- 
nant from  asserting  a  claim  in  his  own  right  to  any  portion  of  the 

1  Pope  V.  O'Hara,  48  N.  Y.  446. 

2  Goodel  V.  Bennett,  22  Wis.  565.    See  Avery  v.  Judd,  21  Wis.  262. 
'  Woodman  v.  Clapp,  21  Wis.  350. 

*  Smith  V.  Penny,  44  Cal.  161. 

6  Wright  V.  De  Groff,  14  Mich.  1G4.  And  see  Grouldsmith  v.  Coleman,  57 
Ga.  425 ;  Doe  d.  Hornby  v.  Glenn,  1  Ad.  &  E.  49. 
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laud.*  But  it  is  held  that  an  executor  is  not  estopped  by  the  recital 
in  his  deed  that  he  is  such  executor.^  But  a  person  who  executes 
a  lease  to  a  body  claiming  to  be  a  corporation,  cannot  deny  its 
corporate  existence  for  the  purpose  of  defeating  the  instrument.' 

§  1281.  Estate  bound. — A  grantor  whose  covenants  are  con- 
fined to  an  estate  acquired  under  certain  tax  deeds,  is  not  estopped 
from  setting  up  another  title  in  himself  or  from  denying  the 
validity  of  the  tax  sale.^  A  grantee  is  not  estopped  from  deny- 
ing his  grantor's  title  when  the  only  title  asserted  is  the  precise 
title  obtained  from  the  grantor,  or  when  both  claim  from  a  com- 
mon source  in  which  the  title  is  identical.^  Where  two  persons 
representing  that  they  are  the  sole  owners  of  a  piece  of  land,  and 
that  it  is  free  from  encumbrances,  convey  it  to  another,  who  believes 
the  representation,  if  one  of  the  grantors  afterwards  acquires  from 
his  sister  an  outstanding  title  Avhich  he  knew  existed  at  the  time 
of  the  representation,  he  is  estopped  from  asserting  this  after- 
acquired  title  against  the  purchaser.^ 

1  Heard  v.  Hall,  16  Pick.  457.    And  see  Poor  v.  Robinson,  10  Mass.  131. 

'  Larco  ik  Casaneuva,  30  Cal.  560.  Where  on  the  strength  of  the  signa- 
ture and  acknowledgment  of  a  deed  of  trust  by  a  married  woman,  a  per- 
son advances  money  on  the  land,  she  cannot  contend  as  against  such  person 
that  her  husband  deceived  her  into  believing  that  a  tract  of  land  other  than 
that  described  was  embraced  by  the  deed :  Paxton  v.  Marshall,  18  Fed. 
Rep.  361.  As  to  the  estoppel  of  a  married  woman  in  claiming  an  after- 
acquired  interest,  see  Edwards  v.  Davenport,  20  Fed.  Rep.  756. 

8  Whitney  v.  Robinson,  53  Wis.  309. 

*  Sanford  v.  Sanford,  135  Mass.  314.    See  Ei-win  v.  Morris,  26  Kan.  664. 

*  Wilcoxson  V.  Osborn,  77  Mo.  621. 

6  Karnes  v.  Wingate,  94  Ind.  594.  See  as  to  enforcement  of  judgment 
obtained  before  execution  of  warranty  deed,  Dobbins  v.  Cruger,  108  111.  188. 
In  an  action  of  ejectment,  a  defendant  who  alleges  that  he  executed  a  deed 
under  which  plaintiff  claims  without  consideration,  for  the  purpose  of 
defrauding;  creditors,  and  that  the  deed  was  accepted  by  plaintiff  with  this 
knowledge,  and  that  be  promised  to  reconvey  to  the  defendant,  who  had 
continuously  retained  the  possession,  does  not  state  a  defense  :  Peterson  v. 
Brown,  17  Nev.  172;  45  Am.  Rep.  437.  Where  a  receiver's  sale  is  made 
under  order  of  court  in  general  terms,  a  purchaser  may  dispute  the  valid- 
ity of  a  mortgage  then  existing  :  Hackensack  Water  Co.  v.  De  Kay,  3(5  N.  J. 
Eq.  548.  But  a  deed  "subject  to  all  liens  and  encumbrances  of  record" 
estops  the  grantee  from  disputing  the  validity  of  a  recorded  mortgage : 
Styles  V.  Price  64  How.  Pr.  227.  But  where  the  deed  is  not  subject  to  the 
mortgage,  the  deed  containing  merely  the  covenant  that  the  premises  "  are 
free  from  all  encumbrances  except  a  mortgage  to  a  certain  person,"  the 
grantee  is  not  estopped  from  denying  the  validity  of  the  mortgage :  Calk- 
ins V.  Copley,  29  Minn.  471.    And  see  Walters  v.  Connelly,  59  Iowa,  217. 
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§  1282.  Resnlting  trust.  —  If  the  property  in  the  grantor's 
hands  is  subject  to  a  resulting  trust  iu  favor  of  another,  the  rule 
that  a  subsequently  acquired  title  inures  to  the  benefit  of  the 
grantee  does  not  apply.^ 

§  1283.  Privies. —  A  grantee  is  not  prevented  by  the  recitals 
in  a  deed  of  his  grantor  from  asserting  a  paramount  title 
acquired  from  another  source.^  Where  a  purchaser  from  one 
holding  an  undivided  interest  in  land  enters  as  a  stranger  to  the 
rights  of  his  co-tenants,  he  is  not  estopped  from  setting  up  against 
them  a  tax  title  or  other  adverse  claim  that  originated  before 
his  purchase.^  If  a  person  having  title,  but  no  patent,  to  two 
lots  purchased  from  the  State,  conveys  them  by  absolute  deed  to 
A,  and  subsequently  he  also  executes  two  mortgages  on  these, 
and  a  third  lot  which  he  owned,  to  A,  the  latter's  grantee  is  not 
estopped  by  the  acceptance  by  his  grantor  of  the  mortgage  of 
the  three  lots  from  asserting  ownership  of  the  two  under  the 
deed  absolute  in  form.'*  But  if  one  is  iu  possession  of  a  mill 
upon  a  canal,  and  his  title  is  founded  upon  a  deed  made  to  him 
under  an  order  of  court,  and  binding  him  to  repair  the  canal,  he 
cannot  free  himself  from  this  duty,  upon  the  ground  that  the 
order  of  court  was  defective,  and  that  hence  no  title  passed  by 
the  deed.^ 

§  1284.  Right  under  which  party  holds.  —  "Where  both 
parties  iu  ejectment  claim  under  the  same  right,  the  plaintiff  is 
not  compelled  to  trace  his  title  further  back  than  to  the  person 
holdinar  that  right.     The  defendant  iu  such  case  must  show  the 


1  FretelUere  v.  Hindes,  57  Tex.  392. 

«  Sands  v.  Davis,  40  Mich.  14 ;  Blight  v.  Rochester,  7  Wheat.  535 ;  Ker- 
bough  V.  Vance,  6  Baxt.  (Tenn.)  ]10 ;  Osterhout  v.  Shoemaker,  3  Hill,  513 ; 
Kansas  Pacific  Ry.  Co.  v.  Dunmeyer,  24  Kan.  725;  Grosholz  v.  Newman, 
21  WaU.  4S1 ;  Winlock  v.  Hardy,  4  Litt.  272  ;  AverUl  v.  Wilson,  4  Barb.  180 ; 
Huntington  v.  Pritchard,  11  Smedes.  &  M.  327 ;  Doe  d.  Worsley  v.  John- 
son, 5  Jones,  72  ;  Society  etc.  v.  Pawlet,  4  Peters,  480 ;  Watkins  v.  Holman, 
IG  Peters,  25 ;  Gwinn  v.  Smith,  55  Ga.  145  ;  Riddle  v.  Murphy,  7  Serg.  & 
R.  235;  Owen  v.  Robbins,  19  111.  545.  See  Campau  v.  Campau,  37  Mich. 
245 ;  Lang  v.  Wilkinson,  57  Ala.  259. 

3  Sands  v.  Davis,  40  Mich.  14. 

*  Grosholz  V.  Newman,  21  Wall.  481. 

*  Inhabitants  of  Woburn  v.  Ilensbaw,  101  Mass.  193, 
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adverse  right  if  it  exists.^  Between  a  judgment  creditor  and  his 
debtor  no  privity  exists.^  If  the  only  ground  on  which  a  party 
in  possession  defends  is  that  one  of  the  grantors  in  the  series  of 
deeds  had  no  title,  he  is  bound  by  the  recitals  of  the  deed.^  "  It 
is  too  limited  a  view  of  the  effect  of  such  an  estoppel,"  said  the 
court,  "to  confine  its  operation  to  those  only  who  claim  an 
interest  through  the  deed.  A  person  in  possession,  sustaining 
his  possession  by  no  other  title  than  a  denial  that  a  former 
owner  has  parted  with  his  right,  is  not  a  stranger;  he  becomes 
privy  in  estate  to  him  whose  title  he  maintains,  and  is  concluded 
by  what  destroys  it  in  his  hands ;  for  if  title  can  be  traced  by  B 
to  A,  and  B  can  fasten  upon  A  the  incapacity  of  asserting  his 
right,  in  consequence  of  his  admission  that  he  has  conveyed  to  B, 
it  is  not  just  that  a  stranger  standing  on  A's  claims  only,  and 
relying  on  no  superior  right,  should  be  permitted  to  contest  the 
existence  of  a  fact  which  those  interested  have  settled.  The 
law,  therefore,  wisely  attaches  the  disability  of  A  to  all  who 
maintain  his  title,  and  permits  such  estoppels  to  be  used  not 
merely  defensively,  but  to  sustain  actions  of  ejectment."  ^ 

§  1285.  Paramoimt  title. — If  a  grantee  does  not  set  up  a 
paramount  title,  the  widow  of  the  grantor  will  be  entitled  to 
dower.^  But  the  grantee  can  set  up  the  title  of  a  third  person 
as  paramount.^  While  the  grantee  in  a  deed-poll  may  be 
estopped  by  admissions  intended  for  him,'^  the  general  rule  is 
that  the  grantor  only  is  estopped.®     In  a  deed  demising,  releas- 

*  Riddle  v.  Murphy,  7  Serg.  &,  H.  235.  See  Brock  v.  Yongue,  4  Ala. 
584;  Ketchum  v.  Scbicketanz,  73  Ind.  137;  Huntington  v.  Pritcbard,  11 
Smedes  &  M.  327;  Lang  v.  Wilkinson,  57  Ala.  259;  Pollard  v.  Cocke,  19 
Ala.  188. 

'  Water's  Appeal,  35  Pa.  St.  523 ;  78  Am.  Dec.  354. 

*  Kinsman  v.  Loomis,  11  Ohio,  475. 

*  Kinsman  v.  Loomis,  supra. 

5  Kimball  v.  Kimball,  2  Greenl.  226 ;  Gayle  v.  Price,  5  Rich.  525 ;  Wedge 
V.  Moore,  6  Cush.  8 ;  Dashiel  v.  Collier,  4  Marsh.  J.  J.  601. 

8  Campbell  v.  Knights,  24  Me.  332  ;  45  Am.  Dec.  107 ;  Sparrow  v.  King- 
man, 1  Comst.  242 ;  Gammon  v.  Freeman,  31  Me.  243  ;  Foster  v.  Dwinel,  49 
Me.  44.  Some  of  the  early  cases  held  otherwise:  Bownc  v.  Potter,  17 
Wend.  164 ;  Bancroft  v.  White,  1  Caines,  185 ;  Sherwood  v,  Vandenburgh, 
2  Hill,  303  ;  Hains  v.  Gardner,  10  Me.  383. 

^  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35. 

*  Winlock  V.  Hardy,  4  Litt.  272 ;  Gardner  v.  Greene,  5  R.  I.  104 ;  Great 
Falls  Co.  V.  Worster,  15  N.  H.  414 ;  Sparrow  v.  Kingman,  1  Comst.  242. 
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ii^  and  quit  daiming  all  the  gmnior's  right,  esiarej  title.  :md 
demand  to  a  piece  of  land,  \ntli  a  habendom  to  the  gniiir<^^,  hb 
bois  and  asagns,  "^'so  that  neither  I,  nor  my  hdrs  or  assigns, 
shaD  hereafter  claim  or  deooand  an  v  right  or  title  to  the  premises, 
or  anj  port  thereof,  bat  they,  and  every  one  of  them,  shall,  by 
thee  presHits,  be  exdnded  and  forever  drfjarred,"  the  grantor  is 
Dot  estopped  £n)m  setting  up  an  after-acquired  title  to  the  land 
conveyed.* 

§  128fi.  Fmid. — Althoo^  a  benefidary  may  claim  under  a 
trust  deed,  he  fe  not  estopped  ftxHn  attacking  it  as  fraodalent  in 
part,*  A  deed  of  land  sold  at  execution  sale,  desoribing  the 
land  sold  ^as  all  that  tract  of  land  set  off  to  defendant  as  a 
homestead,''  does  not  estop  the  purchaser  fit)m  disputing  the 
validity  of  an  a^gnmeat  of  homestead  to  the  former  owner.' 
A  giantor  possessing  ftill  knowledge  of  the  &cts,  will  not  be 
permitted  to  tsdfy  that  the  wananty  of  title  made  by  him  was 
fiandulent  and  void.^ 

I  1287.  Ooaqpetency  to  eontiaiit. — A  person  who  cannot  bind 
himself  by  contract,  naturally  cannot  be  estopped  by  anything 
oontained  in  an  instrument  wliich  purports  to  be  a  contract.  An 
in&nt  is  not  estopped  by  his  deed  made  daring  in&ncy.*  At 
oommoa  law,  a  married  woman  is  not  estopped  by  her  covenants.* 

See  fknther  on  tlie  extent  to  wtiich  a  g;naitee  is  bonnd,  Hkynes  r.  S£eT-eii%J 
11 N.  H. 2S;  Hmrdj  v.  Stisaa,  27  Me.  325;  Brown  v.  Staples,  SS  Me. 
4S  Am.  Dee.SM;  Coaklej  r.  Fiearnr,  3  Ohio  St.  SM;  Ward  v.  McDitosh,  : 
Ohio SL  233:  Addfaon  «.  Crow,  5  Dana,  271 ;  Jadson  r.  Carrer,  4 
1 ;  Baldwin  w.  Tbanipsoo,  13  Iowa,  501 ;  Ciane  v.  Morris,  6  Feteis,  ; 
Cutterr.  Waddfnsham,  33  Mo.  269;  Denn  ».  Cornell,  3  Johns.  Cas. 
Avctill  w>.  WHsoo,  4  Barb.  190;  Mexryman  «.  Bonroe,  9  WaQ.  592. 

1  HbDHTOok  w.  Ddbo,  SOin.  372. 

s  Halidaj  r.  Croom,  9  Lea  CDenn.)  ^O. 

>  Canaan  r.  Bnanpman,  13  S.  C.  376L 

*  Fredeneks  r.  Dsiis,  3  Mont.  251. 

*  Cook  V.  Toombs,  36  MisB.  G65l    See  Amesiea  Bank  v.  Banks,  101  U.  3L  , 

*  Sbanm  v.  Stiawn,  50  HL  33 ;  Lowell  v.  Danieis,  2  Giaj,  161 ;  Jackson  i 
V.  Vandedieyden,  17  J<An&  167;  8  Am.  Oec^  378;  Gonzales  r.  Hnkil,49J 
A]ak3B0;  Sparrow  v.  Kinsman,  1  Coma*. 212 ;  McLeerj r.  MeLeery,  65  Me. 
172:  IK^i^  «.  Shaw,  5  Cosh.  5t5;  Barker  r.  Circle.  60  Mo.  25S ;  Wood  r. 
TexTV,  30  Ark.  385;  Bank  of  Ameziea  v.  Banks,  101  U.  SL  210;  Fiacerson  r. 
Lawrence,  90 10.612;  Goodenoashv.Fei]owa,53Tt.ia2;  Prea£<mr.  Evans, 
56Md.4n6;  "Drenlman  r.Eldi]^IB,9Bliid.aii5L    Bot  see  Ibasie  r.  Sebas- 
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But  in  California,  it  has  been  held  that  a  married  woman  who 
assumes  her  maiden  name  after  a  decree  of  divorce  whidi  is  void, 
and  who  lives  apart  from  her  husband,  acting  as  and  reprraent- 
ing  herself  to  be  sifemnve  sole,  can  execute  a  deed  of  her  ^^paraAe 
real  estate,  and  acknowledge  it  as  an  unmarried  woman.* 

§  1288.    Tenants  in  commoiL  —  In  California,  the  qaesdoaas 
to  the  right  of  one  tenant  in  common  to  assail  the  oommon  title, 
has  received  some  consideration.     In  one  case  it  is  declared  that 
one  tenant  in  oommon  who  enters  and  remains  in  possession  as 
euch,  cannot  assail  the  oommon  title  or  question  its  validity  so  as 
to  affect  his  co-tenant.^     In  another,  a  tenant  in  common  was 
allowed  to  contest  the  validity  of  the  common  title,  bv  using  for 
the  protection  of  his  possession  an  outstanding  title  which  he 
had  purchased.^     Still  later,  the  court  attempted  to  harmonize 
these  apparently  conflicting  decisions  by  the  drawing  of  a  dis- 
tinction between  them ;  that  is,  that  in  the  first  case  the  tenant 
assailing  the  common  title,  entered  and  remained  in  possession  as 
such  tenant,  wMle  in  the  second,  it  did  not  appear  that  the  tenant 
who  assailed  the  common  title  was  in  possession  or  had  acknowl- 
edged the  existence  of  the  relation  of  co-tenancy.*     Where  a  deed 
has  been  executed  to  two  persons,  one  of  the  grantees  by  acting 
under  it  in  executing  conveyances  for  parts  of  the  land,  estops 
himself  from  assailing  the  title  of  the  other  grantee.     He  is  not 
permitted  to  set  up  a  title  paramount  to  that  under  which  his 
co-grantee  claims.^ 

§  1289.  Possessory  title. — The  same  rule  applies  to  a  case 
where  a  person  having  a  possessory  title  to  land  dies  in  posses- 
sion, leaving  heirs  who  succeed  to  such  possession.     If  one  of 

tian,  4  Bibb,  4S3 ;  Dukes  r.  Spangler,  35  Ohio  St.  119 ;  Hill  r.  We^  8  Oliio, 
222 ;  31  Am.  Dec.  442 ;  Cowles  r.  Marks.  53  Ala.  490 ;  Merriam  r.  Boston 
R.  R.  Co.  117  Mass.  241;  Fogg  r.  Yearman,  6  L«a  (Tenn-)6.a;  Jones  r. 
Beese,  65  Ala.  134. 

»  Reis  c.  Lawrence,  63  CaL  129. 

*  Bomheimer  r.  Bald-win,  42  Cal.  27. 

*  Lawrence  r.  Webster,  44  Cal.  3S5. 

*  Olney  v.  Sawyer,  bi  Cal.  379.  And  see  Thomason  v.  DaytOQ,  40  Ohio 
St-  63.  As  to  estoppel  arising  from  conflicting  surveys  to  lot  h^d  by 
tenants  in  common,  see  Glasgow  r.  Baker.  72  Mo.  441. 

»  Funk  r,  Newcomer,  10  Md.  301.    See  Braintree  r.  BarJes,  6  Vt.  3£6. 


§  1290  ESTOPPEL   BY   DEED.  604 

the  heirs  has  obtained  the  exclusive  possession  of  the  land,  he 
will  not  be  allowed  to  set  up  a  title  acquired  from  the  owner  for 
the  purpose  of  defeating  a  recovery  by  his  co-heirs  of  their  pro- 
portional shares.  He  must,  if  he  desires  to  avail  himself  of 
such  title,  first  surrender  possession  to  his  co-heirs,  and  then  he 
may  institute  an  action  of  ejectment.^  The  court  admitted  that 
a  person  in  possession  may  purchase  an  outstanding  title  for  the 
purpose  of  fortifying  his  own,  provided  that  the  possession  was 
not  taken  under  circumstances  which  prevented  him  from  assail- 
ing the  title  of  the  party  claiming.  "  What  I  contend  for,"  said 
Mr.  Chief  Justice  Nelson,  "is  that  one  of  the  co-heirs  having 
derived  his  possession  from  the  common  ancestor,  as  well  as 
through  his  co-heirs,  is  disabled  while  standing  upon  this  pos- 
session from  disputing  their  title.  I  do  not  deny  but  the  title 
thus  attempted  to  be  set  up  may  be  valid,  nor  but  that  the  party 
may  avail  himself  of  it  after  surrendering  this  possession.  In 
a  court  of  law  he  clearly  could.  There  might  be  considerations 
existing  between  the  co-heirs  that  would  lead  a  court  of  equity 
to  declare  the  purchase  to  have  been  made  for  the  benefit  of  all, 
upon  proper  terms." ^  Mr.  Justice  Harris,  on  this  point  says,  by 
way  of  illustration:  "Thus,  where  one  enters  under  a  contract 
of  purchase,  or  a  license,  or  a  lease,  or  as  a  tenant  in  common,  he 
is  held  to  be  estopped  from  controverting  the  title  under  which 
he  entered.  The  qualification  of  the  general  principle  stated 
has  its  foundation  in  the  law  of  estoppel,  which  will  not  allow 
a  man  to  do  what  in  honesty  and  good  conscience  he  ought  not 
to  do."  3 

§  1290.  Descent  —  This  rule  applies  to  all  cases  where  a 
tenancy  in  common  is  created,  whether  by  purchase  or  descent. 
If,  for  instance,  children  take  by  descent  as  tenants  in  common, 
one  of  them  cannot  claim  that  the  common  ancestor  held  no  title, 
and  that  his  possession  is  based  on  his  individual  right,  and  not 
on  his  right  as  a  tenant  in  common.'*  But  if  a  tenant  desires  to 
participate  in  the  benefit  of  a  purchase  made  by  his  co-tenant,  he 

»  Phelan  v.  Kelley,  25  Wend.  390. 

«  Phelan  v.  Kelley,  25  Wend.  393. 

"  In  Burbans  v.  Van  Zandt,  7  Barb.  91, 105, 

*  Jackson  v.  Streeter,  5  Cowen,  529. 
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must  elect  within  a  reasonable  time  to  bear  his  proportion  of  the 
outlay.-' 

§  1291.  Interests  acquired  by  co-tenant.  —  If  tenants  in  com- 
mon acquire  their  interests  at  different  times,  and  there  is  no 
agreement  between  them  as  to  the  title,  one  of  them  can  pur- 
chase an  outstanding  superior  title  in  order  to  protect  his  own. 
He  is  not  estopped  from  asserting  this  title,  and  it  does  not 
inure  to  the  benefit  of  the  other  tenant,  notwithstanding  an  offer 
on  his  part  to  pay  his  proportionate  part  of  the  money  spent  in 
securing  it.^  The  rule  is,  however,  where  the  co-tenants  derive 
their  title  from  the  same  source,  that  one  cannot  purchase  an 
outstanding  title  and  set  it  up  against  his  co-tenants  without 
affording  them  the  opportunity  of  contributing  their  ratable 
shares  to  obtain  the  benefit  of  the  purchase.^ 


*  Buchanan  v.  King,  22  Gratt.  414 ;  Lea  v.  Fox,  6  Dana,  177 ;  Mandeville 
V.  Solomon,  39  Cal.  133  ;  Potter  v.  Herring,  57  Mo.  184;  Brittin  v.  Handy, 
20  Ark.  403  ;  73  Am.  Dec.  497. 

2  Roberts  v.  Thorn,  25  Tex.  736;  78  Am.  Dec.  552. 

3  Titsworth  v.  Stout,  49  111.  78  ;  Keller  v.  Auble,  58  Pa.  St.  410  ;  Rothwell 
V.  Dewess,  2  Black,  613 ;  Jones  ?'.  Stanton,  11  Mo.  433  ;  Sullivan  v.  McLen- 
ans,  2  Clarke,  442 ;  Knolls  v.  Barnhart,  71  N.  Y.  474 ;  Brown  v.  Homan,  1 
Neb.  448;  Venable  v.  Beauchamp,  3  Dana,  324;  28  Am.  Dec.  74;  Van 
Home  V.  Fonda,  5  Johns.  Ch.  407  ;  Boskowitz  v.  Davis,  12  Nev.  446  ;  Picot 
V.  Page,  26  Mo.  .398 ;  Gossom  v.  Donaldson,  18  Mon.  B.  230 ;  68  Am.  Dec. 
723 ;  Weaver  v.  Wible,  25  Pa.  St.  270  ;  64  Am.  Dec.  696 ;  Smith  v.  Osborne, 
86  111.  606 ;  Oliver  v.  Hedderly,  32  Minn.  455  ;  Swinburne  v.  Swinburne,  28 
N.  Y.  568.  The  language  of  the  Chancellor  in  Van  Home  v.  Fonda,  5 
Johns.  Ch.  389,  407,  on  this  point  is  frequently  cited :  "  I  will  not  say, 
however,  that  one  tenant  in  common  may  not,  in  any  case,  purchase  in  an 
outstanding  title  for  his  exclusive  benefit.  But  when  two  devisees  are  in 
possession  under  an  imperfect  title,  derived  from  their  common  ancestor, 
there  would  seem,  naturally  and  equitably,  to  arise  an  obligation  between 
them,  resulting  from  their  joint  claim  and  community  of  interests,  that 
one  of  them  should  not  affect  the  claim  to  the  prejudice  of  the  other.  It  is 
like  an  expense  laid  out  upon  a  common  subject,  by  one  of  the  owners,  in 
which  case  all  are  entitled  to  the  common  benefit,  on  bearing  a  due  pro- 
portion of  the  expense.  It  is  not  consistent  with  good  faith,  nor  with  the 
duty  which  the  connection  of  the  parties  as  claimants  of  a  common  sub- 
ject, created,  that  one  of  them  should  be  able,  without  the  consent  of  the 
other,  to  buy  in  an  outstanding  title  and  appropriate  the  whole  subject  to 
himself,  and  thus  undermine  and  oust  his  companion.  It  would  be 
repugnant  to  a  sense  of  refined  and  accurate  justice.  It  would  be 
immoral,  because  it  would  be  against  the  reciprocal  obligation  to  do 
nothing  to  the  prejudice  of  each  other's  equal  claim,  which  the  relation- 
ship of  the  parties,  as  joint  devisees,  created.    Community  of  interest  pro- 
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§  1292.  Widow  of  intestate.  —  A  widow  of  an  intestate 
occupies  a  fiduciary  possession  toward  the  other  heirs  which 
will  preclude  her  from  buying  in  an  outstanding  title,  or  a 
mortgage  upon  the  land  for  her  individual  benefit.  Her  pos- 
session in  such  a  case  as  dowress  and  guardian  of  the  minor 
heirs,  is  as  tenant  in  common  with  all  the  heirs.*  Hence,  if  she 
pays  off  a  mortgage,  has  it  assigned  to  her,  and  subsequently 
forecloses  and  buys  the  property  at  the  sale  in  her  own  name, 
and  executes  a  deed  to  one  of  the  heirs  in  occupation  with  her, 
her  title  is  not  fortified  by  the  transfer.  The  interests  of  the 
other  heirs  are  not  cut  off  by  these  proceedings.'' 

§  1293.  Contract  of  sale. — Two  parties  held  land  as  tenants 
in  common,  and  one  of  them  agreed  to  sell  his  interest  to  a  third 
person.  The  co-tenants  agreed  upon  a  partition,  and  executed 
deeds  of  partition.  The  one  who  had  agreed  to  sell  his  interest 
executed  a  deed  to  his  vendee,  in  compliance  with  the  previous 
contract.  The  court  held  that  in  equity  the  vendee  stood  in  his 
vendor's  place,  subject  to  the  same  liability  as  warrantor  to  the 
other  former  co-tenant,  against  whom  he  could  not  set  up  an 
adverse  title  to  the  premises.^  "  As  a  general  rule,  one  tenant 
in  common,  before  partition,  is  not  permitted  to  ])urchase  in  a 
superior  outstanding  claim  for  his  own  exclusive  benefit,  and 
much  less  to  use  it  for  the  expulsion  of  his  co-tenant.  Such 
a  purchase  is  considered,  in  equity,  as  inuring  to  the  benefit 
of  both,  and  the  purchaser  is  entitled  to  contribution.  This 
principle  arises  from  the  privity  subsisting  between  parties  hav- 
ing a  common  possession  of  the  same  land,  and  a  common  inter- 
est in  the  safety  of  the  possession  of  each ;  and  it  only  inculcates 
that  good  faith  which  seems  appropriate  to  their  relative  posi- 
tion."    "The  vendee,"  said  the  court,  "is  in  equity  as  much 

duces  a  community  of  duty,  and  there  is  no  real  diflference,  on  the  ground 
of  policy  and  justice,  whether  one  co-tenant  buys  up  an  outstanding 
encumbrance,  or  an  adverse  title,  to  disseise  and  expel  his  co-tenant.  It 
cannot  be  tolerated  when  applied  to  a  common  subject  in  which  the 
parties  had  equal  concern,  and  which  created  a  mutual  obligation  to  deal 
candidly  and  benevolently  with  each  other,  and  to  cause  no  harm  to  their 
joint  interest." 

1  KnoUs  V.  Barnhart,  71  N.  Y.  474. 

2  Knolls  V.  Barnhart,  71  N.  Y.  474. 

'  Venable  v.  Beaucbamp,  3  Dana,  321 ;  28  Am,  Dec.  74. 
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bouucl  to  all  the  legally  inherent  conditions  and  consequences  of 
the  partition  as  if  he  had  been  a  formal  and  legal  party  to  it. 
One  of  these  inherent  conditions  or  consequences  is  the  implied 
warranty,  which  at  least  stops  him  from  evicting  the  other 
tenant  by  adverse  title,  and  binds  him  to  repartition  in  case  of 
such  eviction  by  a  stranger."  ^  If  a  person  in  possession  of  land 
under  a  parol  contract  builds  a  house  upon  it,  and  dies  in  pos- 
session, the  widow,  who  obtains  possession  under  him,  cannot 
purchase  the  title  for  her  benefit  to  the  exclusion  of  his  children.^ 

§  1294.  Action  of  ejectment.  —  In  an  action  of  ejectment  the 
plaintiff  must  rely  on  legal  title.  He  cannot  have  the  benefit 
of  a  purchase  made  by  the  defendant,  without  resorting  to  a 
court  of  equity.  There  all  matters  connected  with  the  transac- 
tion may  be  inquired  into,  and  the  expense  of  the  purchase  be 
equitably  apportioned  among  the  different  parties,  and  if  the 
purchase  inured  to  the  benefit  of  the  plaintiff  in  the  ejectment 
suit,  the  title  or  his  proper  portion  of  it  may  be  transferred 
to  him.  In  an  action  of  law,  however,  these  various  matters 
cannot  be  determined  and  settled.^ 

§  1295.  Acquisition  of  title  at  execution  sale. — If  land  is 
jointly  held  by  a  number  of  persons,  one  of  them,  it  is  said  in  a 
case  in  Pennsylvania,  cannot  set  up  a  title  purchased  by  him  at 
a  sheriff's  sale  on  an  execution  against  them.     He  will  hold  at 

1  Venable  v.  Beauchamp,  3  Dana,  321,  324,  327;  28  Am.  Dec.  74. 

2  Weaver  v.  Wible,  25  Pa,  St.  270.  Mr.  Justice  Lewis,  in  delivering  the 
opinion  of  the  court,  after  referring  to  the  rules  binding  tenants  in  com- 
mon, said  :  "  There  can  bo  no  doubt  that  a  widow  who  comes  into  posses- 
sion by  and  through  her  husband,  who  is  entitled  to  dower  out  of  the 
estate,  and  who,  by  reason  of  her  right  to  administration,  has  opportuni- 
ties to  suppress  or  destroy  the  title  papers,  is  bound  by  these  rules  of  jus- 
tice and  morality.  The  law  will  not  permit  her  to  trample  upon  the  rights 
of  her  helpless  children.  The  creditors  of  her  husband  have  an  equal 
claim  upon  her  in  this  respect.  Indeed,  they  stand  upon  higher  ground 
than  the  heirs,  because  they  have  given  value,  and  the  heirs  have  not. 
In  this  case  Abraham  Weaver  was  in  possession  under  a  contract  with 
Horbach  for  the  lot.  He  built  a  brick  house  upon  it,  and  died  in  posses- 
sion. The  law  casts  the  inheritance  upon  the  children  at  the  death  of  their 
father,  and  the  widow  wlio  came  into  possession  through  him,  and 
remained  there  under  his  title,  had  no  right  to  repudiate  the  contract  and 
purchase  the  property  for  herself.  If  she  succeeds  in  her  object  in  this 
case,  she  gets  the  improvements  without  paying  for  theifi." 

'  Lawrence  v.  Webster,  44  Cal.  385. 
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most,  according  to  this  decision,  the  former  interests  of  his 
co-tenants  as  a  trustee  for  them.^  But  the  view  taken  by  the 
court  in  Pennsylvania  is  not  generally  recognized  as  the  correct 
rule.  In  a  case  in  North  Carolina,  Mr.  Chief  Justice  Ruffiu,  in 
delivering  the  opinion  of  the  court,  said:  "The  court  is  not 
aware  of  any  decision  that  a  tenant  in  common  cannot,  nor  of 
any  reason  why  he  may  not  purchase  the  interest  of  his  fellow. 
Their  estates  are  legal  and  several,  the  only  union  between  them 
being  that  of  possession.  They  do  not  hold  in  trust  for  each 
other.  The  rule  is  only  that  the  possession  of  one  eo  nomine  is 
the  possession  of  the  other,  and  that  such  a  possession  will,  there- 
fore, never  bar  his  companion.  But  the  relation  between  them 
is  not  such  as  to  forbid  one  from  purchasing  from  the  other, 
upon  the  principle  on  which  a  court  of  equity  regards  with 
jealousy  the  dealings  between  persons  who  stand  toward  each 
other  in  a  fiduciary  capacity.  These  estates  are  so  completely 
severed,  that  at  common  law,  that  of  the  one  could  not  be  passed 
to  the  other  by  release,  but  required  a  feoffment  and  livery  of 
seisin.  Why,  then,  should  not  one  purchase  the  several  estate 
of  the  other  upon  execution?  There  is  nothing  in  the  policy  of 
the  law  against  it.  There  might  be  a  disadvantage  to  the  debtor 
by  judgment,  if  the  law  excluded  his  companion  from  bidding, 
as  he  would  probably  give  more  than  any  other  person.  There 
may,  indeed,  be  dealings  between  the  parties  themselves,  upon 
which  an  accountability  had  arisen,  as  upon  the  receipt  of  too 
much  of  the  profits  by  one,  or  outlays  in  common  improvements 
or  the  like,  which  would  render  it  wrong,  as  an  undue  advantage 
in  one,  to  bring  the  share  of  the  other  to  sale;  upon  which  the 
court  might  hold  the  sheriff's  deed  to  be  only  a  security  for  the 
true  balance  that  might  be  found  upon  a  general  account.  But 
there  is  no  principle  of  law  which  is  violated  by  such  a  pur- 
chase; nor  any  principle  of  equity,  either  in  the  case  declared, 
and  upon  the  evidence,  properly  declared  in  the  decree;  that  is 
to  say,  that  the  defendant's  ancestor  had  no  funds  of  the  plaint- 
iff in  his  hands  applicable  to  the  debt,  of  which  the  plaintiff 
owed  one  half;  and  that  the  purchase  was  made  with  the  party's 
own  money.     If  a  third  person  have  a  judgment  and  execution 

»  Gibson  v.  Winslow,  46  Pa.  St.  380. 
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against  one  of  two  tenants  in  common,  his  interest  may  unques- 
tionably be  sold ;  and  the  sale  is  valid  against  him,  both  in  law 
and  in  equity.  His  share  is  the  subject  of  execution.  And  we 
cannot  imagine  a  reason  why  his  companion  may  not  fiiirly,  in 
such  a  case,  be  a  bidder.  So,  if  one  tenant  in  common  have  a 
judgment  against  another,  he  may  sell  the  share  of  the  debtor. 
If  he  may  not,  while  others  may,  it  will  amount  to  the  loss  of 
his  debt;  for  the  judgment  of  the  companion  is  not  a  specific 
encumbrance  or  an  equitable  lien,  which  would  follow  the  land 
in  the  hands  of  a  purchaser  under  another  execution  as  a  claim 
for  outlays  in  improvements  might.  This  case  is  somewhat  dif- 
ferent from  either  of  those  supposed,  inasmuch  as  the  execution 
was  against  both  the  tenants  in  common  for  a  joint  debt.  But 
we  cannot  conceive  that  it  calls  for  a  different  principle. 
Although  the  debt  was  joint,  so  that  each  was  bound  for  the 
whole,  yet  as  between  the  parties,  half  the  debt  was  the  separate 
debt  of  each,  regarding  them  merely  as  tenants  in  common. 
Suppose  a  judgment  against  heirs  for  the  debt  of  the  ancestor, 
can  it  be  argued  that  one  heir,  in  order  to  save  his  own  estate, 
is  bound  to  pay  the  whole  debt,  and  then  wait  to  sue  his  co-heir 
for  contFibution,  and  to  have  partition  also  made  before  he  could 
have  satisfaction?  We  think  he  could  pay  his  own  proportion 
of  the  debt;  and  then  that  the  proportion  of  the  other  heir 
might  be  raised  by  the  sale  of  his  share  eo  nomine,  at  which  the 
heir  who  had  paid  his  part  might  be  a  bidder.  If  so,  his  pur- 
chase of  the  whole  undivided  land  must  also  be  good ;  for,  in 
effect,  it  is  the  same  as  paying  his  part  of  the  debt  first,  and 
then  buying  his  companion's  share  for  his  default.  It  is  a  very 
common  case  that  one  brother  buys  at  sheriff's  sale  the  undi- 
vided estate  of  another  brother  in  descended  lands,  either  for 
the  debt  of  the  ancestor,  or  that  of  the  brother  himself,  con- 
tracted after  the  father's  death ;  and  we  believe  the  leo-alitv  of 
such  a  purchase  has  never  been  questioned.  It  is  a  legal,  sev- 
eral interest,  and  as  such  subject  to  execution;  and  the  policy  of 
the  law  is  to  invite  bidders,  and  exclude  none  but  those  whose 
duty  it  is,  in  a  legal  sense,  to  make  the  things  exposed  to  sale 
bring  the  best  price.  They  are  excluded  because  the  interest  of 
a  purchaser  is  to  get  the  thing  at  the  least  price,  and  is,  therefore, 
directly  opposed  to  this  duty.  But  it  is  not  the  duty  of  one 
II.  Deeds.— 39, 
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heir,  or  of  one  tenant  in  common,  as  such,  to  pay  the  debts  of 
another  heir  or  tenant  in  common ;  nor  to  aid  in  the  sale  of  his 
estate  by  getting  the  best  price  for  it ;  nor  to  refrain  from  buy- 
ing it,  to  his  own  disadvantage  —  more  than  it  is  the  duty  of  any 
other  person  wholly  uneonnectal  with  them."^ 

§  1296.  Sale  under  trust  deed,  —  Where  an  owner  of  land 
executes  a  deed  of  trust,  and  subsequently  conveys  an  undivided 
half  interest  in  the  land  to  another,  the  interests  of  these  two 
parties  do  not  accrue  under  the  same  instrument,  act  of  the  par- 
ties, or  by  operation  of  law.  If  they  have  no  understanding  or 
agreement  with  each  other,  their  relations  are  not  such  as  to  pre- 
vent the  purchaser  of  the  undivided  half  interest  from  purchas- 
ing the  estate  of  his  co-tenant  at  a  sale  under  a  power  contained 
in  the  trust  deed.'^  "  He  did  not  purchase,"  as  said  by  Mr.  Justice 
McAllister,  "  an  outstanding  title  or  encumbrance  adverse  to  or 
affecting  the  common  title  of  his  co-tenant  and  himself,  but  he 
purchased  the  several  estate  of  his  co-tenant  under  a  power  and 
in  the  mode  in  which  such  co-tenant  authorized  the  same  to  be 
sold  in  case  he  failed  to  pay  the  notes  he  had  given  for  the 
purchase  money."  ^ 

§  1297.  Comments.  —  One  tenant  in  common  can  purchase 
the  interest  of  his  co-tenant;  or  the  tenants  in  common  can 
sell  the  whole  interest,  and  subsequently  one  of  the  former 
tenants  can  take  title  from  the  purchaser.  At  an  execution 
sale,  what  more  is  done?  The  interest  of  one  tenant,  or  the 
interest  of  all  the  tenants  is  offered  for  sale.  True,  it  is  not 
a  voluntary  sale,  but  that  concerns  only  the  judgment  debtor. 
If  his  interest  is  offered  for  sale,  whether  by  his  consent  or 
without,  why  should  any  one,  who  is  not  under  some  duty  of 
seeing  that  the  highest  price  for  the  property  to  be  sold  should 
be  obtained,  be  prevented  from  purchasing?  If  the  interest  of 
the  tenant  alone  or  of  any  number  of  tenants  excluding  the  pur- 
chaser is  offered  for  sale,  there  can  be  little  doubt  that  the 

»  Baird  v.  Baird's  Heirs,  1  Dev.  &  B.  Eq,  524,  534 ;  31  Am.  Dec.  399. 

2  Burr  V.  Muelier,  G5  111.  258. 

3  In  delivering  the  opinion  of  the  court,  in  Burr  v.  Mueller,  65  111.  25S, 
262.  See,  also,  to  the  effect  that  a  tenant  may  purchase  at  an  execution 
sale,  Brittin  v.  Handy,  20  Ark.  3S1 ;  Gunter  v.  Lafian,  6  Cal.  5SS. 
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remaining  tenant  whose  interest  in  the  property  is  not  affected  at 
the  sale  may  become  a  purchaser  at  the  execution  sale.  The  only 
difficulty,  it  seems  to  us,  that  can  arise  is  where  the  joint  interest 
of  all  the  tenants  is  sold  for  a  joint  debt.  It  might  be  said  in  such 
a  case  that  as  it  was  in  part  the  fault  of  the  tenant  that  the  judg- 
ment against  all  was  obtained,  he  should  not,  in  good  faith,  be  per- 
mitted to  take  advantage  of  his  own  default  and  be  allowed  to 
purchase  at  the  sale  on  execution  and  secure  a  title  which  would 
be  valid  against  his  co-tenants.  It  might  be  contended  that  it 
was  his  duty  to  remove  the  debt  or  charge  upon  which  the  judg- 
ment was  obtained,  and  that  his  purchase  at  the  execution  sale 
was  only  a  discharge  of  the  indebtedness.  His  position  might 
be  said  to  be  similar  to  that  of  a  tenant  in  common  who 
purchases  the  title  at  a  tax  sale.  There  is,  it  must  be  con- 
fessed, much  force  in  this  view,  inasmuch  as  the  purchaser 
would  have  the  right  to  exact  contribution  from  his  co-tenants 
in  the  same  manner  and  to  the  same  extent  as  if  he  had  dis- 
charged any  other  outstanding  encumbrance.  But  we  are  of  the 
opinion  that  the  same  rule  would  apply  to  a  sale  of  the  joint 
interest  upon  a  judgment  for  a  joint  debt,  as  would  prevail  were 
the  interest  of  one  tenant  only  offered  for  sale.  We  do  not  see 
how  such  a  rule  can  injure  the  other  co-tenants.  The  purchaser 
secures  the  title  at  the  sale  on  execution  only  because  he 
is  the  highest  bidder.  The  property  sells  for  no  less  because 
he  is  authorized  to  purchase.  He  does  not  conduct  the  sale. 
He  is  as  much  interested  as  his  co-tenants  in  having  the  prop- 
erty sold  for  as  large  a  price  as  possible.  Or  if  not  interested  to 
that  degree,  he  occupies,  so  far  as  the  interests  of  his  co-tenants 
are  concerned,  no  more  antagonistic  position  to  them  than  a 
stranger  would  occupy.  We  are  unable  to  see,  therefore,  that 
any  policy  of  the  law  is  violated  by  allowing  a  tenant  to  pur- 
chase at  execution  sale. 

§  1298.  Title  accruing  at  different  times. — The  rule  that  one 
co-tenant  cannot  acquire  an  outstanding  title  for  his  exclusive 
benefit,  is  founded  on  the  fact  that  as  the  co-tenants  acquire  their 
interests  at  the  same  time,  the  confidential  relation  that  exists 
between  them  forbids  that  one  should  acquire  a  benefit  to  the 
exclusion  of  the  others.     Hence,  generally,  where  this  reason  does 
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not  exist,  where  the  co-tenants  acquire  their  interests  at  different 
times,  a  modification  of  tliis  rule  is  recognized,  and  in  such  case, 
one  tenant  may  acquire  an  outstanding  title  and  hold  it  for  his 
exclusive  benefit.     He  is  not  compelled  to  share  with  his  co-ten- 
ants whatever  advantage  he  may  have  secured  by  his  purciiase.* 
Where  a  sale  under  foreclosure  proceedings  purports  to  be  for 
the  whole  premises,  a  purchaser  thereat  who  iu  fact  acquires  title 
to  an  undivided  part  only,  and  becomes  iu  law  a  tenant  with  the 
mortgagor,  has  the  right  to  purchase  an  outstanding  title  under 
a  tax  deed  of  the  whole,  and  thus  take  title  to  the  remainder. 
In  such  a  case  the  title  of  the  purchaser  under  the  foreclosure 
sale  is  adverse  to  the  title  of  the  mortgagor.^     Mr.  Justice  Downer 
referred  to  the  general  rule  that  if  one  tenant  in  common  pur- 
chases an  outstanding  title,  he  holds  it  for  the  common  benefit 
of  all,  and  said  that  this  doctrine  applies  only  where  tenants  in 
common  are  in  the  possession  of  the  land,  or  where  one  enters  in 
his  relation  as  tenant,  so  as  to  cause  his  possession  to  be  the  pos- 
session of  all  the  tenants.     The  justice  then  proceeded  :    "During 
such  possession,  each  is  under  obligation  morally  and  legally  to 
protect  their  common  estate,  and  if  any  one  expends  money  iu  so 
doing,  as  in  paying  taxes,  liens  thereon,  or  buying  in  an  adverse 
title,  he  has  a  right  of  action  against  his  co-tenant  to  recover  the 
share  he  should  have  contributed.     While  he  claims  as  a  co-ten- 
ant, he  is  presumed  if  he  buys  in  an  outstanding  title  or  pays  off  an 
encumbrance,  to  act  not  only  for  himself  but  for  his  co-tenants. 
But  after  one  tenant  denies  the  rights  of  his  co-tenants,  and  claims 
the  whole  property,  such  claim  being  known  to  them,  they  have 
no  longer  any  reason  to  suppose  that  in  anything  he  does  respect- 
ing the  land  he  acts  for  them ;  but  on  the  contrary,  they  know 
that  he  claims  and  intends  to  act  solely  for  his  own  benefit.     It 
is  then  no  longer  a  fraud  on  their  rights  for  him  to  buy  in  an 
outstanding  title,  and   hold  it  exclusively  for  his  own  benefit. 
Certainly  it  is  not  unreasonable  so  to  hold,  if  he  may  without 
such  outstanding  title,  by  merely  entering  into  possession  of  and 


1  Rippetoe  v.  Dvvyer,  49  Tex.  498;  Roberts  v.  Thorn,  25  Tex.  736;  King 
V.  Rowan,  10  Heisk.  675  ;  Brittin  v.  Handy,  20  Ark.  381 ;  Wright  v.  Sperry, 
21  Wis.  331 ;  Frentz  v.  Klotsch,  28  Wis.  312 ;  Keech  v.  Sandford,  1  Lead. 
Cas.  in  Eq.  p.  70,  n. 

2  Wright  V.  Sperry,  21  Wis.  331. 
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claiming  the  whole  land,  acquire  by  adverse  possession  a  perfect 
title  to  the  whole,  unless  his  co-tenants  within  twenty  years  com- 
mence an  action  against  him."  ^ 

§  1299.  Different  rule  in  Illinois.  —  In  Illinois,  the  principle 
stated  in  the  preceding  section  is  rejected.  In  a  case  in  that  State, 
the  court  referred  to  some  of  the  authorities  cited  in  the  preceding 
section,  but  refused  to  follow  them.  "We  do  not  find  suflBcient 
authority  or  reason,"  said  Mr.  Justice  Sheldon,  in  delivering  the 
opinion  of  the  court,  "  to  induce  us  to  adopt  the  qualification  of 
the  doctrine,  as  applied  to  tenants  in  common,  that  their  interest 
should  accrue  uuder  the  same  instrument  or  act  of  the  law.  We 
regard  the  rule  as  founded  upon  the  duty  which  the  connection 
of  the  parties  as  claimants  of  a  common  subject  creates,  and  not 
as  dependent  upon  the  accidental  circumstance  whether  the 
relationship  of  the  parties  be  constituted  by  the  same  instru- 
ment or  act  of  the  parties,  or  of  the  law  or  not."^ 

§  1300.  Comments.  —  Every  rule  of  law  has  or  should  have 
some  just  reason  on  which  it  is  founded.  Examining  this  ques- 
tion, we  find  that  the  reason  which  prevents  one  co-tenant  from 
acquiring  an  outstanding  title  to  the  injury  of  his  co-tenants,  is 
founded  on  the  principle  that  the  relations  existing  between  them 
are  of  that  confidential  character  as  to  compel  each  to  act  for  the 
interests  of  all.  But  this  confidential  relation  arises  from  the 
fact  that  they  become  tenants  in  common  by  one  act,  or  under 
one  conveyance.  If  they  occupy  the  relation  of  tenants  in  com- 
mon from  distinct  sources  of  title,  we  do  not  see  what  confiden- 
tial relations  can  be  said  to  exist  between  them.  If  A  and  B  are 
tenants  in  common  under  distinct  sources  of  title,  acquired  at 
different  times,  and  C  has  an  adverse  title  to  the  title  held  by  A 
and  B,  there  is  nothing  to  prevent  C  from  asserting  his  title 
against  A  and  B.  Or,  if  he  so  desires,  he  may  oust  A  from  pos- 
session and  leave  B  unmolested.  If  the  title  held  by  A  and  B 
should  be  defective,  and  C  should  be  declared  to  be  the  owner  of 
the  property,  and  on  his  paramount  title  should  succeed  to  the 

1  In  Wright  v.  Sperry,  21  Wis.  331,  338. 

2  Bracken  v.  Cooper,  80  111.  221,  229.  This  view  was  adopted  and  this 
language  quoted  with  approval  in  the  later  ease  of  Montague  v.  Selb,  106 
lU.  49,  58. 
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possession,  we  know  of  no  rule  of  law  which  in  the  case  of  such 
complete  failure  of  title  would  forbid  either  A  or  B,  after  eviction, 
from  purchasing  for  his  exclusive  benefit  the  superior  title  of  C. 
Now  what  practical  difference  can  there  be,  if  instead  of  an 
assertion  of  hostile  title  by  C,  one  of  the  tenants  in  common  pur- 
chases this  title,  and  succeeds  to  the  rights  of  C.  Manifestly, 
where  one  tenant  in  common  owes  a  duty  of  good  faith  to  his 
co-tenants,  he  should  not  be  allowed  to  assert  a  hostile  title,  and 
he  owes  this  duty  when  he  succeeds  to  the  title  or  possession  at 
the  same  time,  and  under  the  same  instrument.  But  we  fail  to 
see  any  reason  for  holding  that  he  is  bound  in  any  peculiar  duty 
to  his  co-tenants,  with  whom  he  has  had  no  dealings,  and  to 
whom  he  is  in  law  a  perfect  stranger.  Estoppels  should  not  be 
favored.  The  doctrine  of  estoppel  should  only  be  applied  to 
cases  where  any  other  rule  would  result  in  manifest  injustice. 
We  think  that  the  rule  that  one  tenant  in  common  cannot  set  up 
an  adverse  title  against  his  co-tenants,  should  be  limited  to  cases 
where  the  tenancy  is  created  at  the  same  time,  and  that  where 
the  interests  of  the  tenants  are  acquired  at  different  times  or  from 
different  sources,  no  principle  of  fair  dealing  or  good  faith  is 
violated  by  holding  that  one  tenant  may  set  up  an  adverse  title 
against  his  co-tenants. 

§  1301.  Setting  up  tax  title  by  tenant  in  common. — The  law 
does  not  permit  a  tenant  in  common  to  acquire  a  tax  title  for  the 
purpose  of  defeating  the  interest  of  his  co-tenants.  He  holds  what- 
ever interest  he  may  acquire  for  their  benefit.^  The  same  rule 
has  been  applied  to  one  who  took  an  assignment  of  a  certificate  of 
sale,  and  became  a  tenant  in  common  before  he  received  the  tax 
deed.^     While  a  tenant  in  common  is  estopped  from  setting  up 

»  Flinn  v.  McKinley,  44  Iowa,  6S ;  Choteau  v,  Joues,  11  111.  300 ;  50  Am. 
Dec.  460 ;  Allen  v.  Poole,  54  Miss.  323 ;  Page  v.  Webster,  8  Mich.  263 ;  77 
Am.  Dec.  446;  Harrison  v.  Harrison,  56  Miss.  174;  Maul  v.  Rider,  51 
Pa.  St.  377 ;  Davis  v.  King,  87  Pa.  St.  261  ;  Fallon  v.  Chidester,  46  Iowa, 
688;  26  Am.  Rep.  164;  Lloyd  v.  Lynch,  28  Pa.  St.  419;  70  Am.  Dec.  137; 
Moore  v.  Woodall,  40  Ark.  42 ;  Butler  v.  Porter,  13  Mich.  292 ;  Austin  v. 
Barrett,  44  Iowa,  488 ;  Conn  v.  Conn,  58  Iowa,  747 ;  Downer's  Admr.  v. 
Smith,  38  Vt.  464;  Weare  v.  Van  Meter,  42  Iowa,  128;  20  Am.  Rep  616; 
SheU  V.  Walker,  54  Iowa,  386 ;  Da\adson  v.  Wallace,  53  Miss.  475.  See, 
also.  Miller  v.  MiUs,  4  Neb.  362. 

*  Flinn  v.  McKinley,  44  Iowa,  68.    See,  also,  Tice  v.  Derby,  59  Iowa,  314. 
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his  tax  title,  he  will  have  a  lieu  upou  the  interests  of  his  co-ten- 
ants for  their  proportional  amount  of  the  taxes  paid.^ 

§  1302.  Taxes  against  joint  interest. — Where  taxes  are  levied 
against  the  joint  interest  of  the  tenants  in  common,  and  they  all 
neglect  to  pay  the  amount  due,  one  of  them  in  purchasing  at  a 
tax  sale  acquires  no  title  against  his  co-tenants,  as  his  purchase 
is  but  another  mode  of  discharging  the  burden  resting  on  all. 
As  he  is  in  default  himself  in  such  a  case,  his  own  neglect  of 
duty  will  not  enable  him  to  acquire  the  title  of  others.  His 
purchase  can  give  him  no  greater  rights  than  he  would  have 
possessed,  if  he  had  voluntarily  paid  the  whole  amount  of  taxes 
before  the  sale  for  the  delinquency  was  made.^  In  a  case  in 
Michigan,  it  was  insisted  by  counsel  that  the  principle  that  one 
tenant  in  common  cannot  acquire  at  a  tax  sale  the  interest  of  hiB 
co-tenant,  was  applicable  only  when  this  duty  was  imposed  by 
possession.  But  Mr.  Justice  Christian cy,  who  delivered  the 
opinion  of  the  court,  said  in  response  that  this  was  not  the  true 
ground  on  which  this  principle  rested.  "The  duty  springs  from 
the  ownership.  The  sale  is  an  entire  thing  based  upon  the 
delinquency  in  the  payment  of  the  taxes  for  which  the  sale  is 
made,  and  the  purchaser  cannot  be  allowed  to  acquire  the  title 
of  others  in  the  property  by  a  sale  based,  in  part,  upon  his  own 
default."'  Taxes  levied  on  the  land  are  an  encumbrance  created 
by  statute.  Payment  of  taxes  is  but  a  discharge  of  the  tenant's 
duty.  By  such  payment,  or  by  a  purchase  at  a  tax  sale,  the 
whole  land  becomes  redeemed,  and  the  purchaser  has  simply  the 
right  to  demand  contribution.^ 

»  Moore  v.  Woodall,  40  Ark.  42. 

»  See  Page  v.  Webster,  8  Mich.  263 ;  77  Am.  Dec.  446. 

«  Butler  V.  Porter,  13  Mich.  292,  302. 

*  Downer's  Admr.  v.  Smith,  3S  Vt.  464.  In  Allen  v.  Poole,  54  Miss.  323, 
Mr.  Chief  Justice  Simrail,  in  delivering  the  opinion  of  the  court,  says 
(p.  334) :  "The  extinguishment  of  the  tax  title  by  conveyances  to  himself 
would  be  esteemed  to  have  been  done  for  the  common  benefit  of  the  tenants 
in  common  ;  and  being  an  expenditure  of  money  for  the  benefit  of  the  estate 
and  to  disencumber  the  title,  would  constitute  a  charge  on  the  property 
for  his  reimbursement.  But  he  would  not  be  permitted  in  equity  to  set  up 
such  title  in  opposition  to  his  co-tenants,  and  as  paramount.  Right  is  meted 
out  to  him  when  his  co-tenants  of  the  estate  refund  to  him  their  aliquot  por- 
tions of  the  money  expended.  That  allowance  was  made  in  the  decree  to 
him.  A  tenant  who  relieves  the  estate  of  the  encumbrance  of  taxes  has  a 
charge  ujDon  the  land  itself  as  against  his  co-tenants  for  reimbursement." 


§§   1303-1305  ESTOPPEL   BY    DEED.  616 

§  1303.  Repurchase  of  tax  title  by  tenant  in  common. — "Where 
a  party  who  is  iu  duty  bound  to  pay  the  taxes  on  the  land  per- 
mits it  to  bo  sold  to  a  stranger,  wliile  this  sale  may  terminate 
the  tenancy  as  long  as  such  stranger  holds  the  tax  title,  yet  the 
tenancy  has  been  ended  by  the  wrong  of  the  party  in  fault,  and 
if  he  subsequently  purchases  iu  the  title,  the  rights  of  himself 
and  former  owners  are  the  same  as  before  the  sale.  He  occupies 
the  same  position  towards  his  co-tenants  that  he  would  have 
held  if  the  taxes  had  been  paid  when  due,  or  if  the  sale  had 
been  made  directly  to  him  instead  of  to  another.^ 

§  1304.  Provision  of  statute. — In  California,  the  statute  in 
force  at  the  time  the  case  cited  in  the  note  came  before  the  court, 
provided  that  any  deed  derived  from  a  sale  of  real  property 
under  the  statute  should  be  '^  conclusive  evidence  of  title,  except 
as  against  actual  fraud  or  prepayment  of  taxes,"  and  should 
entitle  the  holder  to  a  writ  of  assistance  from  the  proper  court 
to  obtain  possession  of  the  property  so  sold  for  non-payment  of 
taxes.  One  tenant  in  common  bought  at  a  sale  for  delinquent 
taxes.  The  court  recognized  the  general  rule  that  a  tenant  in 
common  cannot  obtain  a  tax  title  for  the  purpose  of  setting  it 
up  against  his  co-tenant,  but  said  that  this  rule  rested  upon  the 
doctrine  of  constructive  frauds,  and  could  not  apply  to  a  case 
where,  by  force  of  the  statute,  the  fraud  must  be  actual.  The 
court  decided  that  under  the  statute  referred  to  the  deed  could  not 
be  rejected  as  void,  although  the  court  admitted  that  possibly  in 
equity  the  purchase  would  be  regarded  as  a  trust,  and  relief  would 
be  administered  on  that  ground,  but  to  entitle  a  tenant  to  claim 
that  relief,  he  should  present  a  case  for  equitable  interference 
before  the  court  could  render  him  assistance.  But  on  an  appli- 
cation to  obtain  the  writ  of  assistance  authorized  by  the  statute, 
the  co-tenant,  the  court  decided,  could  not  base  a  defense  upon 
the  invalidity  of  the  deed.^ 

§  1305.  Estoppel  against  Mm  only  who  ought  to  have  paid. 
— The  reason  for  refusing  to  allow  one  co-tenant  to  set  up  a 
title  acquire'd  at  a  tax  sale  is  that  it  was  his  duty  to  discharge 
the  tax.     But  where  this  reason  does  not  exist,  the  rule  itself 

»  Dubois  V.  Campau,  24  Mich.  360.       '  Mills  v.  Tukey,  22  Cal.  373. 
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ought  to  cease.  A  party  who  purchases  the  undivided  interest 
of  one  co-tenant,  and  who  does  not  go  into  possession  by  the  aid 
of  the  other  tenants,  or  in  recognition  of  their  rights,  is  not 
estopped  from  setting  up  an  adverse  claim  which  he  acquired 
before  his  purchase.  He  can  set  up  a  tax  title  arising  from  the 
default  of  his  grantor.^ 

§  1306.  Title  acquired  before  creation  of  tenancy. — The  prin- 
ciples that  we  have  considered  in  the  preceding  sections  apply  to 
cases  only  where  the  tenancy  exists  at  the  time  of  the  acquisition 
of  the  adverse  claim.  The  confidential  relations  that  exist  between 
the  co-tenants  estop  them  from  asserting  an  adverse  claim  against 
the  common  title.  But,  manifestly,  this  principle  can  have  no 
application,  where  such  adverse  title  has  been  acquired  before 
the  creation  of  the  tenancy.  The  privity  existing  between  the 
tenants  not  having  then  commenced,  no  rule  of  law  will  compel 
one  tenant  to  give  his  co-tenants  the  benefit  of  his  prior  title. 
He  is  not  estopped  from  asserting  such  title.^ 

§  1307.  Bond  for  title  and  deed.  —  If  in  the  purchase  of  a 
tract  of  land,  the  land  is  sold  for  a  certain  price  per  acre,  a  bond 
for  title  being  executed  which  describes  the  land  as  so  many  acres 
and  not  by  metes  and  bounds,  and  afterwards  the  purchaser 
accepts  a  deed  in  which  the  land  is  described  by  metes  and 
bounds  without  reference  to  the  number  of  acres,  but  reciting  the 
entire  consideration,  the  bond,  in  a  dispute  as  to  the  quantity  of 
land  actually  bargained  for,  will  control,  and  not  the  deed.  The 
grantee  is  not  estopped  by  the  deed  from  showing  that  the  num- 
ber of  acres  embraced  in  the  deed  was  not  the  quantity  of  land 
for  which  he  bargained.^  Where  a  deed  conveying  an  undivided 
interest,  declares  that  it  is  in  lieu  of  a  previous  deed  conveying  a 
specific  portion  by  metes  and  bounds,  the  grantee  is  estopped 
from  claiming  under  the  previous  deed.^ 

§  1308.  Deed  obtained  by  fraud.  — Where  the  grantee  in  a 
deed  obtains  it  by  fraud  upon  his  grantor,  and  does  not  have  it 

»  Sands  v.  Davis,  40  Mich,  14.  See,  also,  Blackwood  v.  Van  Vleit,  30 
Mich.  118. 

*  Sueed's  Heirs  v.  Atherton,  6  Dana,  276 ;  32  Am.  Dec.  70. 

*  Frank  v.  Coltrane,  61  Miss.  GOG.    See  Kerr  v.  Kuykendall,  44  Miss.  137. 

*  Emeric  v.  Alvarado,  64  Cal.  529. 
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recorded,  but  subsequently  sells  the  land  to  a  bona  fide  purchaser 
for  a  valuable  consideration  who  has  no  knowledge  of  the  fraud, 
and  such  purchaser,  instead  of  taking  a  deed  from  the  grantee 
in  the  fraudulent  deed,  takes  a  new  deed  from  the  original 
grantor,  who,  with  knowledge  of  the  fraud  practiced  upon  him, 
cancels  the  unrecorded  deed,  the  second  deed,  though  signed  and 
sealed  in  the  presence  of  but  one  witness,  and  not  acknowledged, 
passes  the  title  of  the  original  grantor.  The  latter,  on  the  prin- 
ciple that  where  a  loss  must  fall  on  one  of  two  innocent  parties, 
it  must  be  borne  by  the  one  who  is  the  occasion  of  the  loss,  will 
be  estopped  from  disputing  the  title  or  claim  of  such  bona  fide 
purchaser  to  the  land.  The  court,  after  alluding  to  the  rule 
that  a  grantor  voluntarily  executing  a  deed,  though  induced  to 
do  so  by  fraud,  can  avoid  it  only  as  against  the  party  who  com- 
mitted the  fraud,  or  against  a  purchaser  with  notice,  and  not 
against  one  who  took  a  title  apparently  valid  from  one  having 
capacity  to  convey,  declared  that  a  different  rule  would  not  pre- 
vail where  the  grantor  cancels  the  unrecorded  deed,  and  volun- 
tarily executes  a  new  one  to  an  innocent  purchaser.^  If  an 
attorney  drafts  a  deed  in  which  the  proper  person  is  named  as 
grantee,  and  subsequently  fraudulently  substitutes  another  deed 
for  the  grantor's  signature,  in  which  latter  deed  the  attorney's 
name  is  written  as  gi-autee,  and  the  grantor  signs  this  deed  with- 
out inspection,  under  the  belief  that  it  is  the  original  deed  which 
had  been  examined,  the  grantor  is  estopped  from  attacking  the 
validity  of  the  deed  to  the  attorney,  after  the  latter  has  conveyed 
the  land  for  value  to  an  innocent  purchaser.^ 

§  1309.  Deed  of  composition. — If  money  is  paid  to  one  cred- 
itor to  induce  him  to  sign  a  deed  of  composition,  another  creditor 
who  signs  the  deed  without  knowledge  of  such  payment  is  not 
precluded  from  maintaining  an  action  on  his  debt.^  "  In  trans- 
actions between  a  debtor  and  his  creditors  which  result  in  a  deed 
of  composition,  the  utmost  good  faith  is  required.  The  debtor 
professes  to  deal  upon  equal  terms  with  all  the  creditors  who 
enter  into  the  settlement,  and  they  are  supposed  to  stand  in  the 

>  Wilson  V.  Hicks,  40  Ohio  St.  418,  429. 

«  McNeil  V.  Jordan,  28  Kan.  7. 

'  Partridge  v.  ISIesser,  14  Gray,  180,  and  cases  cited. 
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same  situation.  This,  then,  being  the  principle  upon  which  the 
oom^^romise  rests,  it  would  seem  to  follow  that  the  debtor,  when 
he  indur'es  one  creditor  to  assent  to  the  arrangement  by  giving 
him  a  secret  preference  over  other  creditors,  is  guilty  of  a  fraud 
in  obtaining  the  composition  deed;  because  it  must  be  presumed 
that  such  other  creditors,  had  they  known  of  such  secret  prefer- 
ence, would  not  have  assented  to  the  composition.  And  it  may 
be  stated,  as  a  general  rule,  that  an  agreement  cannot  be  made 
the  subject  of  an  action,  or  set  up  as  a  defense,  if  it  can  be 
impeached  on  the  ground  of  dishonesty,  or  as  being  against  pub- 
lic policy."^  Judge  Story,  speaking  of  these  secret  bargains, 
says  :  "  The  purport  of  a  composition  or  trust  deed  in  cases  of 
insolvency  usually  is,  that  the  property  of  the  debtor  shall  be 
assigned  to  trustees,  and  shall  be  collected  and  distributed  by 
them  among  the  creditors  according  to  the  order  and  terms  pre- 
scribed in  the  deed  itself.  And  in  consideration  of  the  assign- 
ment, the  creditors  who  become  parties  generally  agree  to  release 
all  their  debts  beyond  what  the  funds  will  satisfy.  Now  it  is 
obvious  that  in  all  transactions  of  this  sort  the  utmost  good 
faith  is  required ;  and  the  very  circumstance  that  other  creditors 
of  known  reputation  and  standing  have  already  become  parties 
to  the  deed  will  operate  as  a  strong  inducement  to  others  to  act 
in  the  same  way.  But  if  the  signatures  of  such  prior  creditors 
have  been  procured  by  secret  arrangements  with  them,  more 
favorable  to  them  than  the  general  terms  of  the  composition 
deed  warrant,  those  creditors  really  act,  as  has  been  said  by  a 
very  significant  though  homely  figure,  as  decoy  ducks  upon  the 
rest.  They  hold  out  false  colors  to  draw  in  others  to  their  loss 
or  ruin.  In  modern  times,  the  doctrine  has  been  acted  upon  in 
courts  of  law,  as  it  has  long  been  in  courts  of  equity,  that  such 
secret  arrangements  are  utterly  void,  and  ought  not  to  be 
enforced  even  against  the  assenting  debtor  or  his  sureties  or  his 
friends.  There  is  great  wisdom  and  deep  policy  in  the  doctrine  ; 
and  it  is  found  in  the  best  of  all  protective  policy,  that  which  acts 
by  way  of  precaution  rather  than  by  mere  remedial  justice;  for 
it  has  a  strong  tendency  to  suppress  all  frauds  upon  the  general 
creditors  by  making  the  cunning  contrivers  the  victims  of  their 

^  Davison,  J.,  in  Kahn  v.  Gumberts,  9  Ind.  430,  432. 
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own  illicit  and  clandestine  agreements.  The  relief  is  granted, 
not  for  the  sake  of  the  debtor,  for  no  deceit  or  oppression  may 
have  been  practiced  upon  him,  but  for  the  sake  of  honest  and 
humane  and  unsuspecting  creditors.  And  hence  the  relief  is 
granted  equally,  whether  the  debtor  has  been  induced  to  agree  to 
the  secret  bargain  by  the  threats  or  oppression  of  the  favored 
creditors,  or  whether  he  has  been  a  mere  volunteer,  offering  his 
services  and  aiding  in  the  intended  deception.  Such  secret  bar- 
gains are  not  only  deemed  incapable  of  being  enforced  or  con- 
firmed, but  even  money  paid  under  them  is  recoverable  back,  as 
it  has  been  obtained  against  the  clear  principles  of  public  policy. 
And  it  is  wholly  immaterial  whether  such  secret  bargains  give 
to  the  favored  creditors  a  larger  sum  or  an  additional  security 
or  advantage,  or  only  misrepresent  some  important  fact ;  for  the 
effect  upon  other  creditors  is  precisely  the  same  in  each  of  these 
cases.  They  are  misled  into  an  act  to  which  they  might  not 
otherwise  have  assented."^ 

§  1310.  Estoppel  limited  by  intention. — Clauses  contained  in 
deeds  are  to  be  so  construed  as  to  carry  out  the  intention  of  the 
parties,  whenever  such  intention  can  be  ascertained.  When  it 
is  sought  to  fasten  an  estoppel  upon  a  party  to  a  conveyance,  by 
virtue  of  some  clause  or  statement  contained  in  it,  it  is  proper  to 
inquire  what  was  meant  at  the  time  by  the  language  employed, 
and  when  the  intention  can  be  determined,  the  deed  should  be 
limited  in  its  operation  by  way  of  estoppel  to  accord  with  this 
intention.  "A  recital  is  a  narration  of  such  deeds,  agreements, 
or  facts  as  are  necessary  to  explain  the  grantor's  title,  and  the 
motives  and  reasons  upon  which  the  deed  is  founded  and  entered 
into.  The  operation  of  deeds  is  a  question  of  intention,  and  will 
not  be  carried  further  than  the  parties  appear  from  the  tenor  of 
the  whole  instrument  to  have  agreed ;  and  the  doctrine  of  estop- 
pel is  no  exception  to  this  general  principle.  Accordingly,  the 
introduction  of  a  statement  into  a  sealed  instrument  will  not 
render  it  conclusive,  unless  there  is  sufficient  reason  for  believing 
that  such  was  the  design,  or  some  injustice  would  result  from 
allowing  it  to  be  contradicted.  And  so  it  has  been  held  that 
formal  statements  and  admissions,  which  were  perhaps  looked 

1  1  story's  Eq.  Juris.  §2  378,  379. 
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upou  as  uuimportant  when  made,  and  by  which  no  one  was  ever 
deceived  or  induced  to  alter  his  position,  are  not  conclusive. 
And  so  as  estoppels  are  founded  on  intention,  they  will  be 
limited  by  it,  and  will  not  extend  to  objects  that  the  parties  can- 
not reasonably  be  supposed  to  have  had  in  view.  A  recital  may 
consequently  be  an  estoppel  for  some  purposes  and  not  for  others. 
Indeed,  as  has  been  said,  nothing  is  more  obvious  than  the 
injustice  that  would  ensue  if  the  formal  receipts  introduced  into 
conveyances  for  the  convenience  of  the  grantee,  and  with  a  view 
to  facilitate  the  transfer  of  the  title  to  subsequent  purchasers,  were 
treated  as  conclusive,  in  opposition  to  the  truth  of  the  case  and 
the  understanding  of  the  parties.  The  estoppel  of  a  deed  will 
be  limited  to  suits  based  upon  it,  or  growing  out  of  the  trans- 
action in  which  it  was  executed,  and  will  not  extend  to  a 
collateral  action  where  the  cause  is  different,  although  the 
subject-matter  may  be  the  same."  ^ 

§  1311.  Estoppel  against  estoppel. — There  may  be  an  estop- 
pel against  an  estoppel.  Thus,  a  person  conveyed  with  cove- 
nants of  warranty  land  claimed  by  his  father,  and  after  his 
father  had  died,  bought  the  same  land  from  the  heirs  and  took 
a  deed  therefor.  One  of  the  heirs  was  the  wife  of  the  grantee 
in  the  first  deed,  who  with  such  grantee  released  all  her  right  to 
the  land.  The  court  held  that  the  first  grantee  could  not  claim 
the  share  of  his  wife  against  his  own  deed,  the  estoppel  on  either 
side  neutralizing  each  other ;  but  as  to  the  residue  he  was  not 
prevented  from  availing  himself  of  the  estoppel  created  by  his 
grantor's  deed.^  If  A  conveys  a  tract  of  land  by  way  of  mort- 
gage to  B,  and  subsequently  in  consideration  of  an  agreement  on 
the  part  of  C  to  discharge  the  mortgage  he  conveys  to  C  a  part  of 
the  morto;ao;ed  land,  insertins;  in  his  deed  a  covenant  that  the  land 
embraced  in  the  deed  is  free  from  encumbrances,  the  mortgage, 
so  far  as  the  rights  of  A  and  C  are  concerned,  is  not  to  be  con- 
sidered an  encumbrance  included  by  the  covenant,^  Under  this 
principle  falls  the  rule  which  we  have  previously  noticed,  that  a 
party  accepting  a  deed  with  a  covenant  of  seisin  is  prevented 

1  McCiillough  V.  Dashiell,  73  Va.  634,  640. 
»  Kimball  v.  Schofi',  40  N.  H.  190 
3  Watts  V.  Welmau,  2  N.  H.  458. 
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from  asserting  the  breach  of  the  covenant,  founded  on  his  own 
seisin  of  the  premises  at  the  time  when  he  accepted  the  deed.* 

§  1312.  False  representations. — If  a  person  by  reason  of  the 
representation  of  a  mortgagee  of  land  that  the  mortgage  debt  is 
paid,  releases  an  attachment  on  the  goods  of  the  mortgagor,  and 
takes  a  second  mortgage  on  the  same  land  for  the  purpose  of 
securing  his  debt,  which  he  had  previously  secured  by  an 
attachment,  the  second  mortgage,  notwithstanding  that  the  first 
mortgage  was  on  record  at  the  time  of  the  representation,  will 
take  precedence  over  the  first  mortgage,  as  between  the  two 
mortgagees.^ 

§  1313.  Parol  evidence. — Though  the  mortgagee's  title  is 
recorded,  parol  evidence  is  admissible  to  raise  this  estoppel.  "  It 
is  true  that  title  by  mortgage  deed  cannot  be  released  by  parol. 
But  although  the  legal  title  might  exist,  as  a  paper  title,  the 
party  may  not  be  able  to  enforce  it,  or  render  it  effectual.  This 
species  of  defense  when  offered  to  control  written  conveyances  or 
title  deeds,  is  no  more  obnoxious  to  the  objection  of  permitting 
oral  evidence  to  control  written,  than  exists  in  the  ordinary 
cases  of  setting  aside  conveyances  for  fraud  upon  oral  proof.'" 

§  1314.  Valuable  consideration. — As  has  been  seen  in  a  pre- 
vious chapter,  only  subsequent  purchasers  who  have  paid  a 
valuable  consideration  are  protected  against  prior  unrecorded 
conveyances  of  which  they  had  no  notice.  An  action  of  eject- 
ment was  brought  for  a  piece  of  land,  and  it  appeared  that  A 
had  purchased  the  land,  but  caused  the  deed  to  be  taken  in  the 
name  of  B.  This  deed  was  placed  on  record.  Possession  of  the 
land  was  taken  by  A,  and  subsequently  B,  at  the  request  of  A, 
executed  a  deed  conveying  the  title  to  him,  but  this  latter  deed 
was  not  recorded  until  after  the  commencement  of  the  action  of 
ejectment.  After  the  execution  of  this  deed  from  B  to  A,  the 
former  at  the  request  of  the  latter  executed  a  deed  reciting  a 
valuable  consideration:  to  C,  who  at  the  time  was  an  unmarried 

1  Pitch  V.  Baldwin,  17  Johns.  161,  166.  See,  also,  Brown  v.  Staples,  28 
Me.  497.    See  §  891,  an<e. 

2  Piatt  V.  Squire,  12  Met.  494. 

»  Piatt  V.  Squire,  12  Met.  494,  500,  per  Dewey,  J. 


623  ESTOPPEL   BY   DEED.  §§   1315-1316 

woman,  but  who  became  subsequently  the  wife  of  A.  This  deed, 
however,  was  not  delivered  or  recorded  until  after  the  marriage. 
It  did  not  appear  that  C  knew  of  the  execution  of  the  former 
deed,  but  she  had  given  no  consideration  for  the  deed  executed 
to  her.  Still  later,  A  for  a  valuable  consideration  sold  the  land 
to  D.  The  court  decided  that  there  was  no  estoppel  in  favor  of 
C  as  against  D,  who  held  the  legal  title.^ 

§  1315.  Estoppel  of  grantor  in  trust  deed. — In  the  chapter 
treating  of  the  execution  of  deeds  under  powers  of  sale  in 
trust  deeds  and  mortgages,  we  showed  that  the  provisions  of  the 
deed  as  to  the  giving  of  notice  must  be  strictly  followed  in  order 
to  pass  to  the  grantee  of  the  trustee  a  valid  title.  But  in  this 
chapter  we  may  notice  the  effect  of  an  agreement  on  the  part  of 
the  debtor  that  the  advertisement  of  sale  may  be  for  a  less  time 
than  that  expressed  in  the  deed.  If  the  debtor  makes  such  an 
agreement,  he  cannot  afterwards  object  that  the  provisions  in  the 
deed  as  to  advertising  were  not  strictly  observed.^  "Clearly, 
where  the  owner  of  the  property  agrees  that  the  advertisement 
may  "be  for  a  shorter  period  than  that  expressed  in  the  deed,  he  is 
estopped  from  setting  up  the  objection  that  the  provision  made 
in  the  deed  as  to  advertising  was  not  followed."  ^ 

§  1316.  Mutuality.  —  "An  estoppel  must  be  mutual.  Both 
parties  must  be  bound  or  neither  is  estopped."  ^  For  the  purpose 
of  securing  a  part  of  the  purchase  money  remaining  unpaid,  a 
vendor  took  from  his  vendee  a  confession  of  judgment,  and  after- 
wards executed  a  deed  conveying  the  legal  title  to  the  vendee, 
and  in  the  deed  acknowledged  the  payment  of  the  purchase 
money.  By  the  deed,  the  vendor  released  to  the  vendee,  his 
heirs  and  assigns,  all  his  "estate,  right,  title,  interest,  claim,  and 
demand  whatsoever,  in  law  or  equity,"  in  or  to  the  land.  The 
deed  also  contained  a  general  covenant  of  warranty.  On  the 
ground  that  an  estoppel  by  deed  can  be  taken  advantage  of  only 
by  parties  and  privies,  in  which  class  a  judgment  creditor  does 
not  come,  the  court  decided  that  the  vendor  was  not  estopped  by 

1  Morse  v.  Wright,  60  Cal.  260. 

»  Maulsby  v.  Barker,  3  Mackey  (D.  C)  165. 

»  Maulsby  v.  Barker,  3  Mackey  (D.  C.)  165,  per  James,  J. 

*  Longwell  v,  Bentley,  3  Grant  Cas.  177. 
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his  deed  from  setting  up  his  prior  judgment  against  a  subsequent 
judgment  creditor  of  the  vendee.  But  the  court  also  decided 
that  the  vendor's  conduct  being  such  as  to  induce  the  belief  that 
he  had  no  further  claim  upon  the  laud,  the  vendor  by  an  estoppel 
in  pais  was  precluded  from  setting  up  his  judgment  against 
those  who,  on  the  faith  of  the  existence  of  the  facts  recited  in  the 
deed,  had  given  credit  to  the  vendee.^ 

§  1317.  Title  from  same  source.  —  If  a  party  receives  a  title 
from  the  same  source  as  another,  he  is  not  estopped  from  disput- 
ing that  title  against  others  claiming  from  the  same  source  when 
no  contract  relations  exist  between  them.  In  such  a  case  Chief 
Justice  Marshall,  speaking  of  the  doctrine  of  estoppel,  says :  "  This 
principle  originates  in  the  relation  between  lessor  and  lessee, 
and  so  far  as  respects  them  is  well  estabHshed,  and  ought  to  be 
maintained.  The  title  of  the  lessee  is,  in  fact,  the  title  of  the 
lessor.  He  comes  in  by  virtue  of  it,  holds  by  virtue  of  it,  and 
rests  upon  it  to  maintain  and  justify  his  possession.  He  pro- 
fesses to  have  no  independent  right  in  himself,  and  it  is  a  part  of 
the  very  essence  of  the  contract  under  which  he  claims  that  the 
paramount  ownership  of  the  lessor  shall  be  acknowledged  during 
the  continuance  of  the  lease,  and  that  possession  shall  be  surren- 
dered at  its  expiration.  He  cannot  be  allowed  to  controvert  the 
title  of  the  lessor,  without  disparaging  his  own,  and  he  cannot 
set  up  the  title  of  another,  without  violating  that  contract  by 
which  he  obtained  and  holds  possession,  and  breaking  that  faith 
which  he  has  pledged,  and  the  obligation  of  which  is  still  continu- 
ing and  in  full  operation.  In  considering  this  subject,  we  ought 
to  recollect,  too,  the  policy  of  the  times  in  which  this  doctrine 
originated.  It  may  be  traced  back  to  the  feudal  tenures,  when 
the  connection  between  landlord  and  tenant  was  much  more 
intimate  than  it  is  at  present;  when  the  latter  was  bound  to  the 
former  by  ties  not  much  less  strict,  nor  not  much  lass  sacred, 
than  those  of  allegiance  itself.  The  propriety  of  applying  the 
doctrines  between  lessor  and  lessee  to  a  vendor  and  vendee  may 
well  be  doubted.  The  vendee  acquires  the  property  for  himself, 
and  his  faith  is  not  pledged  to  maintain  the  title  of  the  vendor. 

1  Water's  Appeal,  35  Pa.  St.  523 ;  78  Am.  Dec.  354. 
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The  rights  of  the  vendor  are  inteDcled  to  be  extinguished  by  the 
sale,  and  he  has  no  continuing  interest  in  the  maintenance  of  his 
title,  unless  he  should  be  called  upon  in  consequence  of  some 
covenant  or  warranty  in  his  deed.  The  property  having  become 
by  the  sale  the  property  of  the  vendee,  he  has  a  right  to  fortify 
that  title  by  the  purchase  of  any  other  which  may  protect  him  in 
the  quiet  enjoyment  of  the  premises.  No  principle  of  morality 
restrains  him  from  doing  this;  nor  is  either  the  letter  or  spirit 
of  the  contract  violated  by  it.  The  only  controversy  which 
ought  to  arise  between  him  and  the  vendor,  respects  the  payment 
of  the  purchase  money.  How  far  he  may  be  bound  to  this  by 
law,  or  by  the  obligations  of  good  faith,  is  a  question  depending 
on  all  the  circumstances  of  the  case,  and,  in  deciding  it,  all  those 
circumstances  are  examinable.  If  the  vendor  has  actually  made 
a  conveyance,  his  title  is  extinguished  in  law  as  well  as  equity, 
and  it  will  not  be  pretended  that  he  can  maintain  an  ejectment. 
If  he  has  sold,  but  has  not  conveyed,  the  contract  of  sale  binds 
him  to  convey,  unless  it  be  conditional."  ^  In  a  suit  to  recover 
possession  of  land  the  plaintiff  is  not  estopped  by  the  fact  that  a 
deed  of  partition  was  executed  by  a  former  owner,  from  whom 
he  obtained  his  title,  and  others,  by  which  the  premises  in  con- 
troversy were  set  off  to  the  plaintiff's  grantor  and  another  person, 
with  whom  the  defendant  did  not  connect  himself;  nor  is  be 
estopped  by  the  fact  that  a  former  owner  through  whom  plaint- 
iff derives  title  had  executed  a  deed  of  quit  claim  to  a  person 
who  subsequently  died ;  nor  by  the  fact  that  such  owner  had  exe- 
cuted a  deed  of  adjoining  land  in  which  the  premises  in  contro- 
versy were  referred  to  as  having  been  sold  to  the  person  deceased.^ 
A  person  in  possession  of  lands  under  a  devise  in  fee  to  himself 
may  purchase  and  take  a  deed  from  another  claiming  to  have  an 
adverse  title.  He  may,  if  he  desires,  dispute  the  validity  of  the 
title  thus  purchased.  The  doctrine  of  estoppel  does  not  apply.' 
Said  Mr.  Justice  Bronson:  "Although  a  tenant  cannot  question 
the  right  of  his  landlord,  a  grantee  in  fee  may  hold  advefsely  to 
the  grantor,  and  there  can  be  no  good  reason  why  he  should  not 
be  at  liberty  to  deny  that  the  grantor  had  any  title.     There  is  no 

•  Blight's  Lessee  v.  Rochester,  7  Wheat.  535,  547. 
'  Buflfum  V.  Hutchinson,  1  Allen,  58. 
'  Osterhout  v.  Shoemaker,  3  HiU,  513, 
n.  Deeds.— 40. 
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estoppel  where  the  occupant  is  not  under  an  obligation,  express 
or  implied,  that  he  will  at  some  time  or  in  some  event  surrender 
the  possession.  The  grantee  in  fee  is  under  no  such  obligation. 
He  does  not  receive  the  possession  under  any  contract  express 
or  implied  that  he  will  ever  give  it  up.  He  takes  the  laud  to 
hold  for  himself,  and  to  dispose  of  it  at  pleasure.  He  owes  no 
faith  or  allegiance  to  the  grantor,  and  he  does  him  no  wrong 
when  he  treats  him  as  an  utter  stranger  to  the  title."  ^ 

In  Osterhout  v.  Shoemaker,  3  Hill,  513,  513. 
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§  1318.  A  question  of  intention. — Where  the  legal  estate  and 
an  equitable  estate  become  vested  in  the  same  person,  in  the  same 
right,  the  equitable  will  merge  in  most  instances  in  the  legal 
estate.^     But  the  question  of  whether  in  a  given  case  there  has 

*  Hopkinson  v.  Dumas,  42  N.  H.  306 ;  James  v.  Morey,  2  Cowen,  246 ; 
Brown  v.  Bontee,  10  Smedes  &  M.  268 ;  Little  t).  Bowen,  76  Va.  724  ;  Gardner 
V.  Astor,  3  Johns.  Ch.  53 ;  Wills  v.  Cooper,  1  Dutch.  137  ;  Mason  v.  Mason, 
2  Sand.  Ch.  433 ;  Nicholson  v.  Halsey,  1  Johns.  Ch.  422  ;  Healy  v.  Alston, 
25  Miss.  190 ;  Habergham  v.  Vincent,  2  Ves.  Jr.  204  ;  Hancock  v.  Hancock, 
22  N.  Y.  568 ;  Hatch  v,  KimbaU,  14  Me.  9  ;  Davis  v.  Pierce,  10  Minn.  376 ; 
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been  a  merger,  or  the  two  estates  are  to  be  kept  distinct,  is  a 
question  of  intention,  generally  determined  by  the  interest  of  the 
person  in  whom  the  estates  are  vested,  or  by  the  requirements  of 
substantial  justice.^     For  instance,  where  land  is  subject  to  two 

Wade  V.  Paget,  1  Brown  Ch.  363 ;  Finch's  Case,  4  Inst.  85  ;  Selby  v.  Alston, 
3  Ves.  339  ;  Lyon  v.  Mcllvaine,  24  Iowa,  9 ;  Philips  v.  Brydges,  3  Ves.  120 ; 
Downes  v.  Gra/.cbrook,  3  Mer.  20S  ;  AylifT  v.  Murray,  2  Atk.  59 ;  Goodright 
V.  Wells,  Doug.  771  ;  Harmood  v.  Oglandor,  8  Ves.  127;  Cooper  v.  Cooper, 
1  Halst.  Ch.  433 ;  Byinp-ton  v.  Fountain,  61  Iowa,  512. 

1  Pike  V.  Gleason,  60  Iowa,  150 ;  Simonton  v.  Gray,  34  Me.  50 ;  Mallory 
V.  Hitchcock,  29  Conn.  127 ;  Fassett  v.  Mulock,  5  Colo.  466 ;  Baldwin  v. 
Norton,  2  Conn.  161 ;  Bassett  v.  Mason,  IS  Conn.  131 ;  Lockwood  r.  Sturte- 
vant,  6  Conn.  373 ;  Franklyn  v.  Ilayward,  61  How.  Pr.  43 ;  Robinson  v. 
Leavitt,  7  N.  H.  73 ;  Grover  v.  Thatcher,  4  Gray,  526 ;  Gibson  v.  Crehore,  3 
Pick.  475  ;  Loud  v.  Lane,  8  Met.  517  ;  Given  v.  Marr,  27  Me.  212  ;  Hatch  v. 
Kimball,  14  Me.  9 ;  Hatch  v.  Kimball,  16  Me.  146 ;  Holden  v.  Pike,  24  Me. 
427  ;  Slocum  v.  Catlin,  22  Vt.  137  ;  Smith  v.  Roberts,  91  N.  Y.  470 ;  Downer 
V.  Fox,  20  Vt.  388 ;  Hunt  v.  Hunt,  14  Pick.  374 ;  25  Am.  Dec.  400  ;  Tuttle  v. 
Brown,  14  Pick.  514;  Brooks  v.  Rice,  56  Cal.  428;  White  v.  Hampton,  13 
Iowa,  259 ;  Sliimer  v.  Hammond,  51  Iowa,  401 ;  Evans  v.  Kimball,  1  Allen, 
240 ;  Marshall  v.  Wood,  5  Vt.  250 ;  Bullard  v.  Leach,  27  Vt.  491 ;  Walker  v. 
Baxter,  26  Vt.  710 ;  Myers  v.  Brownell,  1  Chip.  D.  448 ;  Silliman  v.  Gam- 
mage,  55  Tex.  305  ;  Hinchman  v.  Emans,  1  N.  J.  Eq.  (Sax.)  100 :  Duncan  v. 
Smith,  31  N.  J.  L.  325 ;  Bailey  v.  Willard,  8  N.  H,  429 ;  Johnson  v.  Elliott, 
20  N.  H.  67 ;  Stantons  v.  Thompson,  49  N.  H.  272 ;  Heath  v.  West,  26  X.  H. 
191;  Hutchins  v.  Carleton,  19  N.  H.  487;  Bell  v.  Woodward,  34  N.  H.90; 
Weld  V.  Sabin,  20  N.  H.  533 ;  51  Am.  Dec.  240 ;  Drew  v.  Rust,  30  N.  H.  335 ; 
Moore  v.  Beasom,  44  N.  H.  215;  McClain  v.  Sullivan,  85  Ind.  174;  Grellet 
V.  Heilshorn,  4  Nev.  526 ;  Edgerton  v.  Young,  43  111.  404 ;  Lyon  v.  Mcll- 
vaine, 24  Iowa,  9;  Richardson  v.  Hockenhull,  85  111.  124;  Durham  v. 
Craig,  79  Ind.  117 ;  Vanderkemp  v.  Shelton,  11  Paige,  28 ;  McGiven  v. 
Wheelock,  7  Barb.  22;  Lebanon  Bank  v.  Essex,  84  Ind.  144;  Millspaugh 
V.  McBride,  7  Paige,  509;  34  Am.  Dec.  360;  Sheldon  v.  Edwards,  SC  X.  Y. 
279;  Bissell  v.  Lewis,  50  Iowa,  231 ;  Skeel  v.  Spraker,  8  Paige,  182;  James 
V.  Jolinson,  0  Johns.  Ch.  417;  Champney  v.  Coope,  34  Barb.  539;  Kellogg 
V.  Ames,  41  Barb.  218  ;  Loonier  v.  Wheelwriglit,  3  Sand.  Ch.  135  ;  Judd  v, 
Seekins,  62  N.  Y.  200;  Angel  v.  Boner,  38  Barb.  425;  Clift  v.  White.  12 
N.  Y.  519 ;  Fox  v.  Weishuhu,  55  Tex.  33 ;  Starr  v.  Ellis,  0  Johns.  Ch.  393 ; 
Gardner  v.  Astor,  3  Johns.  Ch.  53;  8  Am.  Dec.  405;  White  v.  Knapp,  8 
Paige,  173;  Spencer  v.  Ayrault,  10  N.  Y.  202;  Bascom  v.  Smith,  34  N.  Y. 
320;  Day  v.  Mooney,  4  Hun,  134;  Snyder  v.  Snyder,  6  Mich.  470;  6  Am. 
Dec.  493;  Davis  v.  Pierce,  10  Minn.  376;  Duncan  v.  Drury,  9  Pa.  St.  332; 
49  Am.  Dec.  505;  Wallace  r>.  Blair,  1  Grant  Cas.  75;  Carter  v.  Taylor,  3 
Head,  30;  Hinds  v.  Ballou,  44  N.  H.  019:  Van  Wagenen  v.  Brown,  26 
N.  J.  L.  196  ;  Den  v.  Vanness,  10  N,  J.  L.  (5  Halst.)  102 ;  Hart  v.  Chase,  46 
Conn.  207  ;  Donald  v.  Plumb,  8  Conn.  453;  Dircks  v.  Logsdon,  59  Md.  173; 
Nurse  v.  Yerwarth,  3  Swanst.  008 ;  Carpenter  v.  Brenham,  40  Cal.  221 ;  Mole 
V.  Smith,  Jacob,  490.  See  St.  Paul  v.  Viscount,  Dudley,  and  Ward,  15 
Ves.  167 ;  Thom  v.  Newman,  3  Swanst.  603 ;  Callaghan  v,  O'Brien,  136 
Mass.  378  ;  De  Lisle  v.  Herbs,  25  Hun,  485. 
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mortgages  of  different  dates,  and  a  person  buys  the  land  and 
takes  an  assignment  of  the  senior  mortgage  for  the  protection  of 
his  title,  there  will  not  be  a  merger  of  such  mortgage  with  the 
equity  of  redemption,  so  as  to  give  the  junior  mortgagee  a  prefer- 
ence in  the  division  of  the  proceeds  of  a  sale  of  the  mortgaged 
premises.-"  Nor  will  there  be  a  merger  if  the  owner  of  the  mort- 
gaged premises  conveys  them  to  a  mortgagee  in  satisfaction  of 
the  mortgage  debt,  for  the  purpose  of  saving  the  expense  of  a 
foreclosure,  when  an  intervening  mortgage  exists.^ 

§  1319.  Continued.  —  Where  A  made  a  deed  absolute  upon  its 
face,  but  intended  as  a  mortgage  to  secure  a  note  to  B,  and  after- 
wards executed  a  mortgage  to  C,  and  subsequently  B  assigned 
his  note  and  interests  in  the  property  to  D,  and  the  latter  in  a 
short  time  afterwards  procured  a  deed  of  the  property  from  A, 
and  then  re-assigned  the  mortgage  interest  to  B,  who  com- 
menced a  suit  for  foreclosure,  it  was  held  that  there  was  no 
merger  so  as  to  give  C's  mortgage  priority  over  that  of  B.' 
"  In  law,  a  merger  always  takes  place  when  a  greater  estate  and 
a  less  coincide  and  meet  in  the  same  person,  in  one  and  the  same 
right,  without  any  intermediate  estate.  The  lesser  estate  is  said 
to  be  annihilated  or  merged  in  the  greater ;  but  a  court  of  equity 
is  not  guided  in  this  matter  by  the  rules  of  law.  It  will  some- 
times hold  a  charge  extinguished  where  it  would  continue  to 
exist  at  law ;  and  sometimes  preserve  it,  when  at  law  it  would 
be  merged.  The  question  is  one  of  intention,  actual  or  pre- 
sumed, of  the  person  in  whom  the  interests  are  united."  ^  Mr. 
Chief  Justice  Treat  says  that  the  conclusion  from  all  the  author- 
ities clearly  is  "that  if  a  party  acquires  an  estate  upon  which 
he  has  an  encumbrance,  the  encumbrance  is,  in  equity,  consid- 
ered as  subsisting  or  extinguished,  according  to  his  intentions, 
expressed  or  implied.  The  intention  is  the  controlling  consider- 
ation, where  it  has  been  made  known,  or  can  be  inferred  from 
the  acts  and  conduct  of  the  party.  And  the  court  will  look  into 
all  of  the  circumstances  of  the  case  to  ascertain  his  real  inten- 

*  Millspaugh  v.  McBride,  7  Paige,  509 ;  34  Am.  Dec.  360. 

*  Brooks  V.  Rice,  56  Cal.  428. 

'  Grellet  v.  Heilshorn,  4  Nev.  526. 

*  Rumpp  V.  Gerkens,  59  Cal.  496,  per  Mr.  Justice  Thornton,  in  deliver- 
ing the  opinion  of  the  court. 
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tiou.  If  it  appears  that  he  intended  to  discharge  the  encum- 
brance, and  rely  exclusively  upon  his  newly  acquired  title,  the 
encumbrance  is  regarded  as  extinguished,  and  cannot  afterwards 
be  set  up  to  strengthen  and  support  that  title.  If  no  intention 
has  been  manifested,  equity  will  consider  the  encumbrance  as 
subsisting,  or  extinguished,  as  may  be  most  conducive  to  the 
interests  of  the  party.  If  no  evidence  of  his  intention  appears, 
and  it  is  a  matter  of  indifference  to  him  whether  the  encum- 
brance be  kept  alive  or  not,  it  is  regarded  as  extinguished."^ 

§  1320.  Reference  in  deed  to  cancellation  of  mortgage. — 
Although  a  deed  of  warranty  may  refer  to  a  mortgage  for  the 
purchase  money  "as  having  been  canceled  by  assignment,"  the 
mortgage  will  not  thereby  become  merged  in  the  legal  title  when 
the  interests  of  the  holder  of  the  mortgage  require  it  to  be 
upheld.^  "Mergers  are  not  favored  in  law  or  in  equity,  and  the 
separate  estates  will  be  sustained  when  the  parties  so  intend,  and 
this  intention  will  be  inferred  when  justice  permits,  and  the 
interests  of  the  parties  require  it."'  If  a  deed  is  fraudulent  as 
against  the  grantor's  creditors,  and  the  grantee  takes  from  a  prior 
mortgagee  a  deed  of  quitclaim  of  all  his  interest  in  the  premises 
which  contains  these  words,  "which  said  mortgage  is  hereby 
canceled  and  discharged,  the  said"  grantor,  naming  him,  "hav- 
ing recently  conveyed  his  interests  in  the  premises"  to  the  grantee 
named,  the  deed  constitutes  an  assignment,  and  will  not  have  the 
effect  of  a  merger  as  against  the  creditors  of  the  grantor.^ 

§  1321.  Payment  of  mortgage. — When  a  mortgage  is  paid, 
the  intention  of  the  parties  at  the  time  payment  is  made  must 
control  the  effect  to  be  given  to  such  payment,  in  considering 
whether  there  has  been  a  merger,  or  whether  the  equitable  title 
will  still  be  considered  as  in  existence.  If  it  is  apparent  that  the 
intention  at  the  time  was  to  discharge  the  mortgage,  this  inten- 
tion must  prevail,  and  no  subsequent  change  of  intention  can 
operate   to    give   effect   to   a    lien  that  has  been  intentionally 

1  In  CampbeU  v.  Carter,  14  111.  286,  290. 

*  Bean  v.  Boothby,  57  Me.  295. 

*  Bean  v.  Boothby,  supra,  per  Danforth,  J. 

*  Crosby  v.  Taylor,  15  Gray,  64. 
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destroyed.*  Thus,  an  owner  of  land  on  which  there  were  four 
trust  deeds  conveyed  it  to  his  brother,  the  deed  recognizing  such 
trust  deeds.  The  grantee  covenanted  to  pay  off  the  debts  of  the 
grantor  for  which  he  and  two  others  were  bound  as  sureties. 
The  grantee  paid  part  of  the  first,  second,  and  third  mortgage 
debts,  but  received  no  assignment  from  the  creditors.  The  prop- 
erty conveyed  was  worth  considerably  more  than  the  mortgage 
and  other  debts  at  the  time  of  the  execution  of  the  deed,  but  had 
since  that  time  depreciated  in  value,  and  finally  the  trustee  in  the 
first  two  deeds  sold  the  land  to  pay  the  amount  still  due,  and 
there  remaining  a  balance,  it  was  decided  that  the  grantee  was 
not  entitled  to  have  this  balance  applied  to  reimburse  him  for 
what  he  had  paid  upon  the  debts  secured  by  the  first  three  deeds, 
as  he  was  to  be  considered  as  paying  his  own  debts.^ 

§  1322.  Estoppel.  —  The  grantor  may  be  estopped  when  he 
sells  the  land  as  free  from  encumbrances,  from  asserting  as  against 
the  purchaser  that  a  merger  did  not  occur  of  two  titles  united  in 
him.^  And  on  the  other  hand,  the  owner  who  has  re-issued  a  mort- 
gage paid  by  himself,  may  be  estopped  from  attacking  its  valid- 
ity by  asserting  that  there  was  a  merger  at  the  time  of  payment.'* 
Thus,  a  purchaser  of  land  subject  to  a  mortgage  which  the  pur- 
chaser in  his  deed  has  assumed  and  agreed  to  pay  as  a  part  of 
the  consideration,  may,  after  having  paid  the  mortgage  and  taken 
an  assignment  of  it  in  blank  at  the  time  of  payment  instead  of  a 
satisfaction,  re-issue  such  mortgage  by  filling  up  the  blank  with 
another^s  name,  and  such  mortgage  is  perfectly  valid.^  "The 
owner  of  lands,"  said  Cooley,  J.,  "who  treats  a  mortgage  upon 
the  lands  which  has  been  assigned  to  him  as  a  valid  instrument, 
and  transfers  it  as  such,  is  estopped  from  insisting,  as  against  the 


>  Given  v.  Marr,  27  Me.  212:  Hunt  ■;;.  Hunt,  14  Pick.  374 ;  25  Am.  Dec. 
400;  Champney  V.  Coope,  34  Barb.  539  ;  Gayle  v.  Wilson,30Gratt.  166  ;  Cole 
V.  Edgerly,  48  Me.  103 ;  Loomer  v.  Wheelwright,  3  Sand.  Ch.  135 ;  Aiken 
V.  Milwaukee  &  St.  P.  R.  R.  Co.  37  Wis.  469 ;  Gardner  v.  Astor,  3  Johns. 
Cb.  53.  Sec  Willson  v.  Burton,  52  Vt.  394  ;  Dickason  v.  Williams,  129  Mass. 
182 ;  37  Am.  Rep.  316. 

'  Gayle  v.  Wilson,  30  Gratt.  166. 

»  Bulkcley  v.  Hope,  1  Kay  &  J.  482  ;  1  Jur.  N.  S.  864. 

*  Kellogg  V.  Ames,  41  N.  Y.  259  ;  Powell  v.  Smith,  30  Mich.  451. 

»  Kellogg  V.  Ames,  41  N.  Y.  259. 
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assignee  or  any  one  claiming  under  him,  that  in  his  hands  it  had 
merged  and  disappeared  in  the  fce."^ 

§  1323.  Purchase  of  equity  of  redemption  by  prior  mortgagee. 
—  Undoubtedly,  as  a  general  proposition,  where  a  prior  mort- 
gagee purchases  the  equity  of  redemption,  his  mortgage  and  such 
equity  of  redemption  do  not  become  merged  so  as  to  make  the 
whole  title  subject  to  a  second  mortgage.  But  if  a  prior  mort- 
gagee purchases  by  deed  the  equity  of  redemption,  and  afterwards 
sells  the  land  for  a  price  sufficient  to  pay  the  sum  paid  for  the 
equity  of  redemption  and  also  both  the  mortgages,  his  mortgage 
by  such  sale  becomes  satisfied.  On  the  foreclosure  of  the  second 
mortgage  the  proceeds  of  the  foreclosure  sale  will  be  first  applied 
in  discharge  of  the  second  mortgage.^ 

§  1324.  Same  person  and  same  right — To  effect  a  merger  of 
two  estates,  they  must  vest  in  the  same  person  and  in  the  same 
right.'  There  cannot  be  the  merger  of  an  equitable  estate  into  a 
partial  or  particular  legal  estate.^  "  In  order  to  effect  a  merger 
at  law,  the  right  previously  existing  in  an  individual,  and  the 
right  subsequently  acquired,  in  order  to  coalesce  and  merge, 
must  be  precisely  co-extensive,  must  be  acquired  and  held  in  the 
same  right,  and  there  must  be  no  right  outstanding  in  a  third 
person  to  intervene  between  the  right  held  and  the  right 
acquired."®     There  will  be  no  merger  where  the  cestui  que  trust 

1  In  Powell  V.  Smith,  30  Mich.  451,  452.  Where  notes  becoming  due  at 
different  times  are  secured  by  mortgage,  and  the  mortgage  is  foreclosed  as 
to  the  last  note,  it  may  be  foreclosed  again  against  the  purchaser  of  the 
equity  of  redemption  after  foreclosure,  who«ssumed  to  pay  the  other  notes 
as  a  part  of  the  purchase  money.  Such  purchaser  is  estopped  from  assert- 
ing that  the  naortgage  was  merged  by  foreclosure  :  HMl  v.  Minor,  79  Ind. 
48. 

'  Webb  V.  Meloy,  32  Wis.  319.  See  International  Bank  v.  Wilshiro,  103 
111.  143 ;  Pike  v.  Gleason,  00  Iowa,  150. 

»  Stantons  v.  Thompson,  49  N.  H.  272  ;  Lockwood  v.  Sturdevant,  (3  Conn. 
373 ;  Hunt  v.  Hunt,  14  Pick.  374 ;  25  Am.  Dec.  400.  See  New  England 
Jewelry  Co.  v.  Merriam,  2  Allen,  390 ;  Denzler  v.  O'Keefe,  34  N.  J.  Eq. 
361 ;  Grover  v.  Thatclier,  4  Gray,  526 ;  Button  v.  Ives,  5  Mich.  515 ;  Bell  v. 
Woodward,  34  N.  H.  90. 

*  Philips  V.  Brydges,  3  Ves.  125 ;  Selby  v.  Alston,  3  Ves.  339 ;  Haber- 
gham  V.  Vincent,  2  Ves.  Jr.  204 ;  Boteler  v.  AUington,  1  Bro.  Ch.  72  ;  Hunt 
V.  Hunt,  14  Pick.  374 ;  25  Am.  Dec.  400 :  Merest  v.  James,  6  Madd.  118 ; 
Donalds  v.  Plumb,  8  Conn.  453  ;  Goodright  v.  Wells,  Doug.  771. 

6  Hunt  V.  Hunt,  14  Pick.  374,  384 ;  25  Am.  Dec.  400,  per  Shaw,  C.  J. 
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acquires  the  legal  title  by  a  conveyance  which  is  void.^  If  a 
tenant  for  life  pays  off  an  encumbrance,  as  his  estate  is  a 
temporary  one,  a  merger  will  not  be  presumed.^  Where  a  wife 
was  before  marriage  possessed  of  a  term  of  years,  renewable 
forever,  in  a  city  lot,  and  her  husband  after  marriage  purchased 
the  reversion  to  this  lot,  nothing  being  said  in  the  deed  convey- 
ing the  reversion  as  to  extinguishing  the  term,  it  was  held  that 
there  was  no  merger  by  which  the  interest  of  the  wife  in  the 
property  was  extinguished,  but  that  it  survived  to  her  on  the 
death  of  the  husband.'  When  a  mortgagee  succeeds  as  a  devisee 
under  a  will  to  an  undivided  half  of  the  premises,  there  is  no 
merger."*  Where  a  trustee  for  a  married  woman  purchased  a 
mortgage  on  the  trust  property  executed  by  the  cestui  que  trust, 
and  her  husband  before  the  conveyance  to  him,  and  subsequently 
in  compliance  with  the  directions  of  his  cestui  que  trust,  conveyed 
the  land,  subject  to  the  mortgage,  and  at  the  same  time  assigned 
the  mortgage  to  the  grantee,  no  merger,  it  was  held,  was  caused 
of  the  mortgage  in  the  trustee's  hands.  Judgments,  therefore, 
obtained  against  him  before  the  execution  of  his  conveyance  could 
not  operate  as  liens  on  the  property.^ 

§  1325.  Mortgagee's  purchase. — It  is  generally  to  the  mort- 
gagee's interest  to  preserve  his  mortgage  interest  when  there  are 
other  liens.  In  case  he  purchases  the  equity  of  redemption, 
there  will  not  generally  be  a  merger,  so  as  to  make  another  lien 
superior,  unless  the  intention  of  the  parties  is  that  the  two  inter- 
ests shall  merge.^     If  in  the  deed  taken  by  the  mortgagee  it  is 

^  Buchanan  v.  Harrison,  1  Johns.  &  H.  662;  Elliott  v.  Armstrong,  2 
Blackf.  208;  Brandon  v.  Brandon,  31  Law  J.  Ch.  47. 

"  Burrell  v.  Egremont,  7  Beav.  205 ;  State  v.  Kock,  47  Mo.  582 ;  Pitt  v, 
Pitt,  22  Beav.  294 ;  Faullaier  v.  Daniel,  3  Hare,  217 ;  Redlngton  v.  Reding- 
ton,  1  Ball  &  B.  139. 

'  Clark  V.  Tennison,  33  Md.  85. 

*  Sahler  v.  Signer,  44  Barb.  606. 

5  Denzler  v.  O'Keefe,  34  N.  J.  Eq.  361. 

"  Mallory  v.  Hitchcock,  29  Conn.  127 ;  Hoppock  v.  Ramsey,  28  N.  J.  Eq. 
413 ;  Huebsch  v.  Scheel,  81  111.  281 ;  Brooks  v.  Rice,  56  Cal.  428  ;  ^tna  Life 
In.  Co.  V.  Corn,  89  111.  170  ;  Mulford  v.  Peterson,  35  N.  J.  L,  127;  Tower  v. 
Devine,  37  Mich.  413  ;  Delaware  &  Hudson  Canal  Co.  v.  Bonnell,  46  Conn. 
9 :  New  Jersey  Ins.  Co.  v.  Meeker,  40  N.  J.  L,  18 ;  Knowles  v.  Lawton,  18 
Ga.  476;  63  Am.  Dec.  290  ;  Rogers  r.  Herron,  92  111.  583  ;  Clos  v.  Boppe,  23 
N.  J.  Eq.  270 ;  Thompson  v.  Boyd,  21  N.  J.  L.  (1  Zab.)  58 ;  S.  C.  22  N.  J.  L. 
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expressly  stated  tliat  the  deed  is  subject  to  the  mortgage,  and  if 
subsequently  the  mortgagee  collects  part  of  the  mortgage  debt, 
these  facts  show  an  intention  to  preserve  the  existence  of  the 
mortgage  and  prevent  a  merger.  The  registration  of  the  deed  is 
notice  of  this  intention  to  all  persons  subsequently  dealing  with 
the  property.*  If,  in  such  a  case,  the  mortgagee  afterwards 
transfers  the  note  secured  by  the  mortgage,  for  the  purpose  of 
indemnifying  a  surety,  and  then  executes  a  deed  of  trust  upon 
the  land,  the  surety  can  foreclose  the  mortgage  to  the  amomit 
which  he  was  compelled  to  pay  for  his  principal  against  a  pur- 
chaser under  the  trust  deed.^  But  where  a  mortgagor  conveyed 
land  to  a  stranger  who  assumed  and  agreed  to  pay  the  mortgage, 
and  the  latter  afterwards  conveyed  the  land  to  the  mortgagee  by 
a  deed  in  which  it  was  recited  that  the  conveyance  was  subject 
to  the  mortgage,  it  was  held  that  the  mortgage  became  merged 
in  the  legal  title,  which  prevented  the  mortgagee  from  maintain- 
ing an  action  against  the  mortgagor  on  the  note,  notwithstanding 
the  fact  that  the  value  of  the  land  at  the  time  of  the  execution 
of  the  last  deed  was  not  equal  to  the  amount  of  the  mortgage.' 

§  1326.  Mortgage  remalnuig  uncanceled.  —  It  is  said  that  the 
fact  that  a  mortgage  is  uncanceled  of  record  is  indicative  of  an 
intention  to  keep  it  alive.*  A  mortgaged  to  B  an  undivided 
fifth  of  land,  of  which  B  already  owned  three  fifths,  B  taking 
possession  of  the  interest  mortgaged,  and  remaining  in  possession 
till  her  death,  but  in  her  lifetime  had  acquired  A's  equity  of 
redemption,  and  in  the  same  year  made  a  will   in  which  she 

543 ;  Slocum  v.  Catlin,  22  Vt.  137 ;  McClaskey  v.  O'Brien,  16  W.  Va.  791 ; 
Richardson  v.  Ilockenhull,  85  111.  124;  Freeman  v.  Paul,  3  Me.  2G0;  14 
Am.  Dec.  207;  International  Bank  v.  Wilshiro,  108  111.  143;  Andrus  v. 
Vreeland,  29  N,  J.  Eq.  304 ;  Duncan  v.  Smith,  31  N.  J.  L,  325 ;  Fithian  v. 
Corwin,  17  Ohio  St.  117 ;  Edgerton  r.  Young,  43  111.  464 ;  Woodhull  v.  Reid, 
16  N.  J.  L.  128 ;  Goodwin  v.  Keney,  47  Conn.  483 ;  Linscott  v.  Lamart,  46 
Iowa,  312;  Fellows  v.  Dow,  58  N.  II.  21;  Walker  v.  Baxter,  26  Vt.  710; 
Wickersham  v.  Reeves,  1  Iowa,  413 ;  Dunphy  v.  Riddle,  86  111.  22.  See 
White  V.  Hampton,  13  Iowa,  259;  Campbell  v.  Vedder,  1  Abb.  N.  Y.  App. 
295  ;  Spurgin  v.  Adamson,  62  Iowa,  661 ;  Aldrich  v.  Blake,  134  Mass.  582; 
Duffy  V.  McGuiness,  13  R.  I.  195. 

1  .Etna  Life  Ins.  Co.  v.  Corn,  89  111.  170. 

2  ^tna  Life  Ins.  Co.  v.  Corn,  89  111.  170. 
s  Dickason  v.  Williams,  129  Mass.  182. 

*  Hoppock's  Exrs.  v.  Ramsey,  28  X.  J.  Eq.  413,  417. 


635  MERGER.  §§  1327-1329 

devised  the  land  to  C  for  life,  and  after  his  death  to  D.  A  year 
after  the  execution  of  her  will,  she  assigned  the  mortgage  for 
value  to  E.  After  B's  death,  C  entered  into  possession  of  the 
laud  under  the  devise,  and  was  in  possession  of  it  when  E 
brought  an  action  to  foreclose.  The  court  held  that  there  was 
no  merger  of  the  mortgage  with  the  title  obtained  by  B,  as  her 
assignment  of  the  mortgage  was  sufficient  evidence  of  an  intent 
to  keep  the  interests  distinct.^ 

§  1327.  Ignorance  of  another  mortgage.  —  If  a  mortgagee 
who  does  not  know  of  the  existence  of  a  subsequent  mortgage, 
and  does  not  intend  to  release  his  lien,  takes  a  deed  from  the 
mortgagor  in  satisfaction  of  the  mortgage,  his  mortgage  is  not 
extinguished  so  as  to  prevent  him  from  using  it  as  a  protection 
of  his  rights  against  a  junior  mortgage.^ 

§  1328.  Re-affirmation  of  mortgage. — The  transaction  may 
be  such  as  simply  to  re-affirm  the  mortgage  and  extend  the  time 
of  payment.  For  example,  A  mortgaged  land  to  B  to  secure  cer- 
tain notes,  and  subsequently  conveyed  the  same  land  to  C  After 
this,  C  conveyed  the  land  to  B,  but  did  not  take  up  the  notes 
of  A  or  obtain  a  discharge  of  the  mortgage,  but  received  from 
B  a  bond  for  a  reconveyance  of  the  land,  when  he,  C,  paid,  in  a 
time  specified,  the  original  notes  of  A  secured  by  mortgage.  B 
did  not,  by  this  transaction,  obtain  an  absolute  title,  subject 
only  to  the  stipulations  of  the  bond.  The  mortgage  was  not 
discharged,  but  was  re-affirmed  with  the  time  for  payment 
extended.^ 

§  1329.  Purchase  at  execution  sale.  —  Land  upon  which  there 
I  was  a  mortgage  lien  prior  to  the  entry  of  a  judgment  was  sold  on 
I  execution,  and  before  the  expiration  of  the  time  for  redemption,  the 
I  purchaser  bought  and  took  an  assignment  of  the  mortgage  and 
'  bond,  foreclosed  the  mortgage,  and  became  the  purchaser  at  the 
1  foreclosure  sale  for  a  sum  less  than  the  amount  due  on  the  mortsrage. 
i  In  an  action  upon  the  bond  for  the  deficiency,  it  was  held  that 
j  until  the  time  for  redemption  had  expired,  the  purchaser  acquired 

I  »  Goodwin  v.  Keney,  47  Conn.  486, 

I  *  Rumpp  V.  Gerkeus,  59  Cal.  496. 

;  »  Bailey  v.  INIyrick,  50  Me.  171. 
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no  title,  and  that  his  subsequent  purchase  of  the  bond  and  mort- 
gage did  not  operate  as  payment  of  the  bond.^ 

§  1330.  Cancellation  of  mortgage  by  deed. — Of  course,  where 
the  parties  intend  that  a  deed  shall  cancel  a  mortgage  it  will  have 
this  effect.  But  where  a  mortgagee  received  from  a  mortgagor 
a  deed,  which  recited  that  the  deed  was  made  to  cancel  the  mort- 
gage, and  an  attaciiment  made  before  the  deed  and  consummated 
by  a  levy  afterwards,  took  the  land,  the  mortgage  with  the 
notes  having  remained  in  the  possession  of  the  mortgagee  by  a 
parol  agreement  to  await  the  attachment,  made  at  the  time  with 
the  mortgagor,  it  was  held  that  the  deed  did  not  discharge  the 
mortsrascc; 


§  1331.  Expression  of  intention  against  merger. — If  the  deed  ' 
executed  by  the  owner  of  the  equity  of  redemption  to  the  holder  ' 
of  the  mortgage  expressly  declares  that  the  intention  of  the  parties  | 
is  that  unless  the  grantee  elects,  the  deed  shall  not  operate  as  a  ; 
merger  of  title,  the  merger  which  might  otherwise  result  will  be  ' 
prevented.^  Thus,  where  it  was  declared  that  the  deed  was  not  - 
to  operate  as  a  merger  of  the  title  of  the  mortgagee  under  the  '■■ 
mortgage,  "only  at  the  election  of  the  said"  grantee,  it  was  held 
that  the  two  estates  would  in  equity  be  preserved  distinct  unless  . 
it  appeared  that  the  mortgagee  elected  that  they  should  be 
merged."* 

*  Southworth  v.  Scofield,  51  N.  Y.  513.    The  mortgage  debt  is  not  extin- 
guished by  a  purchase  of  tlie  equity  of  redemption  by  the  mortgagee  at  a  j 
sale  under  execution :  Lydeckcr  v.  Bogert,  33  N.  J.  Eq.  136.    As  to  the  right  ) 
of  a  purchaser  to  have  an  encumbrance  paid  oflf  by  creditors,  to  give  a  clear  : 
title  on  i^i-operty  afterwards  proved  to  liavo  been  exempt,  enforced  against 
the  property,  see  Bookman  v.  Meyer,  75  Mo.  333. 

'  Crosby  v.  Chase,  17  Me.  369.  Weston,  C.  J.,  in  delivering  the  opinion 
of  the  court,  said :  "The  certificate  by  the  demandant,  that  payment  had 
been  made,  may  operate  as  a  receipt,  which  is  open  to  explanation.  It  is 
certainly  not  a  paper  of  a  higher  character.  The  recital  in  the  deed,  tliat  it 
was  intended  to  cancel  the  mortgage  and  the  notes,  being  accepted  by  the 
demandant,  may  conclude  him  from  denying  that  fact.  He  does  not  now 
deny  it,  but  avers  truly,  that  what  was  intended  has  failed,  by  reason  of 
the  prior  attachment  of  the  tenant.  The  supposed  payment  has  become 
unavailable.  He  has  not  been  permitted  to  realize  the  consideration,  which 
he  was  to  accept,  instead  of  payment  of  the  notes  iu  money," 

3  Wilkes  V.  Collin,  Law  R,  8  Eq.  338 ;  Bailey  v.  Richardson,  0  Hare,  734;    ■ 
.^tna  Life  Ins.  Co,  v.  Corn,  89  111,  170 ;  Tyrwhitt  v.  Tyrwhitt,  32  Beav.  244.   i] 

*  Spencer  v.  Ayrault,  10  N,  Y,  202. 
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§  1332.  Commeiits.  —  As  the  law  of  merger  depends  mostly, 
if  not  entirely,  upon  the  intention  of  the  parties,  it  follows  that 
when  the  parties  express  that  intention,  such  expression  of  inten- 
tion must  be  recognized  by  the  courts.  When  such  intention  is 
not  expressed,  the  court  must  endeavor  to  ascertain  it  by  the 
circumstances  connected  with  the  transaction,  or  must  indulge  in 
some  presumption  by  which  prima  fade  its  existence  is  to  be 
determined.  But  as  was  said  in  the  chapter  considering  the 
principles  by  which  deeds  should  be  construed,  the  object  of  all 
rules  is  to  determine  what  the  intention  of  the  parties  was. 
There  can  be  nothing  for  the  courts  to  construe  when  the  parties 
have  themselves  construed  in  unmistakable  form  their  own  acts. 
As  a  matter  of  conveyancing,  it  may  be  observed,  it  is  highly 
desirable  to  express  in  language  everything  which,  if  left  unex- 
pressed, may  become  a  matter  of  controversy. 

§  1333.  Quit-claim  deed.  —  Where  a  person,  at  the  mort- 
gagor's request,  or  with  his  consent,  pays  the  amount  due  upon 
the  mortgage,  it  is  held  that  a  quit-claim  deed  to  such  person 
from  the  mortgagee  has  the  eifect  generally  of  an  assignment  of 
the  mortgage,  and  does  not  operate  as  a  discharge  or  release  of 
the  mortgage,  unless  this  was  the  manifest  intention  of  the 
parties.^  But  in  Minnesota,  it  is  held  that  a  quit-claim  deed 
without  a  transfer  of  the  note  and  mortgage  does  not  operate  as 
an  assignment  of  the  mortgage."'^  But  where  the  owner  of  land 
executes  a  mortgage,  and  then  sells  the  mortgaged  premises  to 
another  under  an  agreement  that  the  grantee  shall  pay  the  notes 
secured,  and  the  mortgagee  executes  to  the  grantee  a  quit-claim 
deed  of  the  land,  the  mortgage  is  discharged.' 


i  §  1334.  Tenants  in  common. — Where  there  are  two  or  more 
I  tenants  in  common  of  the  equity  of  redemption,  a  mortgage  is 
\  not  discharged  by  its  assignment  to  one  of  them.  The  assignee 
I  may  foreclose  the  mortgage.  It  is  to  his  interest  that  it  should 
I  be  kept  alive  as  a  security  for  the  payment  of  whatever  amount 

1  Hinds  V.  Ballou,  44  N.  H.  619 ;  Freeman  v.  McGaw,  15  Pick.  82 ;  Woi- 
cott  V.  Wincliester,  15  Gray,  461 ;  Hunt  v.  Hunt,  14  Pick.  374 ;  25  Am.  Dec. 
400. 

'  Johnson  v.  Lewis,  13  Minn.  364. 

*  Jerome  v.  Seymour,  Har.  (Mich.)  357. 
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may  be  due  as  a  just  proportion  from  his  co-tenant,  and  as  he  is 
under  no  obligation  to  his  co-tenant,  the  effect  of  the  assignment 
will  depend  upon  the  assignee's  interest.  The  co-tenant  cannot 
be  injured,  because  he  can  redeem  by  the  payment  of  his  share 
of  the  mortgage  debt,  and  the  assignee's  interest  in  the  equity  of 
redemption  does  not  preclude  him  from  holding  under  the 
the  mortgage  title.^  Where  land  is  subject  to  a  mortgage,  and 
one  of  the  owners  pays  off  the  mortgage  by  instalments,  and 
upon  the  payment  of  the  last  instalment  the  mortgage  is  assigned 
to  him,  a  merger  does  not  result  so  as  to  give  the  lien  of  a  subse- 
quent judgment  creditor  of  the  other  tenant  priority  over  the 
mortgage.^ 

§  1335.  Destruction  of  equitable  estate. — When  the  equitable 
estate  has  been  extinguished,  there  can  be  no  merger.  An  owner 
of  land  subject  to  a  judgment  lien  executed  a  mortgage  on  the 
land,  and  subsequently  the  premises  were  sold  upon  an  execution 
issued  under  the  judgment.  The  time  for  redemption  having 
expired,  the  assignee  of  the  certificate  of  sale  received  a  deed  from 
the  sheriff,  and  then  conveyed  the  premises  to  the  mortgagee,  who 
had  never  taken  any  steps  to  effect  a  redemption,  and  the  mort- 
gagee subsequently  conveyed  to  another.  In  proceedings  against 
the  latter  grantee  by  the  creditors  of  the  original  owner,  it  was 
decreed  that  the  grantee  held  the  title  in  trust  for  the  original 
owner,  and  both  were  directed  to  convey  to  a  receiver.  An 
action  was  then  brought  to  foreclose  the  mortgage,  but  the  court 
held  that  by  a  failure  to  redeem,  the  title  was  transferred  to  the 
purchaser  and  all  inferior  liens  were  extinguished,  and  that  the 
mortgage  could  not  be  revived  as  a  lien  by  the  purchase  by 
the  mortgagee  of  the  premises.  The  equitable  estate  of  the  mort- 
gage at  the  time  of  the  purchase  being  gone,  there  could  be  no 
merger.' 

§  1336.  Descent. — Where  a  father  who  had  given  a  mortgage 
on  land  to  one  of  his  children  afterwards  died  intestate,  one 
third  of  his  interest  passing  to  the  mortgagee  by  inheritance,  the 

>  Barker  v.  Flood,  103  Mass.  474. 

*  Duncan  v.  Druiy,  9  Pa.  St.  332 ;  49  Am.  Dec.  565. 

»  Hill  V.  Pixley,  63  Barb.  200. 


639  MEEGEE.  §§  1337-1338 

mortgage  held  by  such  heir  is  not  merged  by  the  descent  to  him 
of  the  undivided  one  third  of  the  land.^  But  if  a  piece  of  land 
is  charged  with  an  annuity,  and  the  person  entitled  to  it  inherits 
one  half  of  it  as  the  heir  at  law  of  the  devisee  of  the  grantor  of 
the  annuity,  it  is  held  that  by  such  descent  one  half  of  the 
annuity  becomes  merged.^  That  is,  the  land  is  discharged  from 
the  payment  of  the  annuity  to  the  extent  which  the  annuitant  is 
entitled  to  as  heir.^ 

§  1337.  Deed  for  part  of  land.  —  If  a  mortgagee  purchases 
an  undivided  part  of  the  mortgaged  premises,  and  it  does  not 
appear  that  there  is  a  payment  or  merger  of  the  mortgage  or  any 
portion  of  it,  the  deed  may  have  the  effect  of  releasing  from  the 
operation  of  the  mortgage  the  portion  conveyed,  leaving  the  por- 
tion unconveyed  solely  subject  to  the  lien  of  the  mortgage.  The 
registration  of  the  mortgage  is  notice  to  a  subsequent  mortgagee 
of  the  portion  unconveyed,  and  he  takes  subject  to  the  lien  of 
the  first  mortgage.^  If  in  a  case  of  this  kind,  the  subsequent 
mortgage  is  foreclosed,  but  the  prior  mortgagee  is  not  made  a 
party,  nothing  being  said  in  the  bill  about  the  prior  mortgage,  a 
judgment  in  the  action  is  not  a  bar  to  a  suit  by  the  prior  mort- 
gagee to  foreclose,  although  he  knew  of  the  judgment  and  did 
not  attempt  to  have  it  modified  or  vacated,  when  it  is  not  shown 
that  he  was  present  at  the  sale  under  the  judgment  or  knew  of 
the  manner  of  making  the  sale.^ 

§  1338.  Two  mortgages. — Where  land  subject  to  two  mort- 
gages is  conveyed  to  a  party,  and  the  grantee  afterwards  pur- 
chases and  has  assigned  to  him  the  senior  notes  and  mortgage,  a  . 
merger  results,  the  junior  mortgage  becoming  the  first  lien. 
Hence,  the  grantee  cannot  maintain  an  action  to  compel  the  junior 
mortgage  holder  to  redeem  from  the  first  mortgage.® 

>  Thebaud  v.  Hollister,  37  N.  J.  Eq,  402.  See Carithers  v.  Stuart,  87  Ind. 
424. 

*  Jenkins  v.  Van  Schaak,  3  Paige,  242. 

*  Addams  v,  Heffernan,  9  Watts,  529.  See,  also,  Fitzgerald  v.  Fitzgerald, 
Law  R.  2  P.  C.  83 ;  Byam  v.  Sutton,  19  Beav.  556. 

*  Smith  V.  Roberts,  91  N.  Y.  470 ;  62  How.  Pr.  196. 

*  Smith  V.  Roberts,  supra. 

'  Byington  v.  Fountain,  61  Iowa,  512.  But  see  under  the  facts  of  the  case 
the  decision  in  Spurgin  v.  Adamson,  62  Iowa,  661. 


§§  1339-1341  MEEGER.  G40 

§  1339.  Possession  by  mortgagee.  —  Altliough  tlie  possession 
of  the  mortgaged  jH'cmises  may  have  been  delivered  by  the  mort- 
gagor to  the  mortgagee,  and  the  land  is  held  by  the  grantee  of 
the  mortgagee,  yet  if  after  the  delivery  of  possession  to  the  mort- 
gagee he  transfers  the  note,  the  indorsee  may  obtain  judgment 
upon  the  note  alone,  and  if  execution  is  issued  and  levied  upon 
the  mortgaged  premises,  the  mortgage  is  extinguished.* 

§  1340.  Prior  assignee. — Where  a  mortgagee  has  assigned 
the  notes  and  mortgage  to  a  bona  fide  purchaser,  a  subsequent 
deed  from  the  morts-ascor  to  the  morto;a2;ee  cannot  cause  a  merger 
so  as  to  affect  the  rights  of  the  assignee.  If  the  assignment  of 
the  mortgage  is  recorded,  a  purchaser  from  the  mortgagee  after 
the  mortgagor's  release  of  his  equity  of  redemption,  will  take  a 
title  subject  to  the  equitable  claims  of  the  assignee.  After  the 
assignment  of  the  mortgage,  the  mortgagee  ceased  to  be  such,  so 
that  the  two  titles  could  not  unite  in  the  same  person.^ 

§  1341.  Mortgage  in  trust  for  married  woman. — If  the  trustee 
does  not  consent,  a  mortgage  in  trust  for  the  separate  estate  of  a 
married  woman  is  not  extinguished  by  the  execution  of  a  deed 
to  her  of  the  mortgaged  premises.  A  husband  who  was  indebted 
to  his  wife  for  money  from  her  separate  estate,  executed  a  mort- 
gage on  real  estate  belonging  to  him  to  a  trustee  in  trust  for 
her,  and  a  few  days  later  gave  a  judgment  to  his  partner  as 
security.  Subsequently  both  husband  and  wife  executed  a  deed 
of  the  mortgaged  premises,  subject  to  the  mortgage  to  A,  and  he 
shortly  afterwards  executed  a  deed  of  the  same  land  to  the  wife 
on  the  same  terms,  and  the  husband  and  wife  then  joined  in  a 
mortgage  to  B,  as  security  for  money  borrowed  by  the  husband, 
B  at  the  same  time  taking  an  assignment  from  the  trustee  of  the 
■wife's  mortgage,  and  a  release  from  the  partner  of  the  priority 
of  his  lien.  The  land  having  been  sold  under  the  trustee's  mort- 
gage, the  deed  to  the  wife  of  the  mortgaged  premises  was  held 
not  to  extinguish  the  mortgage  which  the  trustee  held  in  trust 
for  her,  the  trustee  not  being  a  party  to  it,  an  intent  to  keep  the 
mortgage  in  existence  appearing  upon  the  face  of  the  deed,  and 

1  Lord  V.  Crowell,  75  Me,  399. 

2  International  Bank  of  Chicago  v.  Wilshire,  108  111.  143. 
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this  result  was  for  her  interest,^  Where  a  trustee  holds  land  in 
trust  for  a  married  woman,  and  on  paying  a  mortgage  on  the 
land,  given  by  her  and  her  husband  before  the  trust  deed  to  him, 
has  the  mortgage  assigned  to  him,  and  subsequently,  in  compli- 
ance with  her  request  conveys  the  land  subject  to  the  mortgage, 
and  assigns  the  mortgage  at  the  same  time  to  the  grantee,  no 
merger  of  the  mortgage  in  the  trustee's  interest  results,  and 
hence,  judgments  recovered  against  him  prior  to  his  conveyance 
of  the  land,  are  not  liens  on  it.^ 

§  1342.  Reliance  upon  record.  —  As  has  been  explained,  the 
question  of  merger  is  one  determined  in  a  great  measure  by  the 
intention  of  the  parties.  Reliance  cannot  be  placed  upon 
the  record  for  the  purpose  of  showing  merger.^  A  party  who 
takes  a  deed  upon  the  assumption  that  there  has  been  a  merger 
of  a  former  mortgage  to  his  grantor  in  a  subsequent  conveyance 
of  the  land,  acts  at  his  own  peril.  He  has  notice  that  some  one 
holds  the  mortgage  as  an  existing  lien,  and  unless  the  mortgagee 
is  still  the  owner  of  the  mortgage  the  grantee  takes  subject  to  it.'* 
In  a  case  in  Wisconsin  the  court  considered  the  question  of 
merger,  quoting  with  approval  the  language  of  the  Master  of 
the  Rolls,  Sir  William  Grant,  that  the  question  is  "  upon  the 
intention,  actual  or  presumed,  of  the  person  in  whom  the  inter- 
ests are  united,"  and  adds:  "Such  being  the  law,  it  seems  very 
clear  that  it  was  the  duty  of  the  trustees,  if  they  desired  that  the 
trust  deed  should  be  unaffected  by  the  plaintiif 's  mortgage,  to 
go  beyond  the  record  in  the  register's  office  (for  such  record  was 
notice  to  them  of  the  mortgage),  and  to  ascertain  from  other 
sources  whether  there  had  been  a  merger  in  fact.  They  should 
have  required  their  grantor  (if  it  could)  to  produce  the  mortgage 
and  the  note  which  it  was  given  to  secure,  and  to  deliver  them 
up,  or,  at  least,  to  produce  the  securities  and  discharge  the  mort- 
gage of  record.     The  inability  of  the  grantor  to  do  so  would  be 

»  Hatz's  Appeal,  40  Pa.  St.  209. 

»  Denzler  v.  O'Keefe,  34  N.  J.  Eq.  (7  Stewt.)  361. 

'  Oregon  &  Washington  Trust  Investment  Co.  v.  Shaw,  5  Sawy.  336 ; 
Purdy  V.  Huntington,  42  N.  Y.  334 ;  Aiken  v.  Milwaukee  &  St.  Paul  R.  R. 
Co.  37  Wis.  469 ;  Worcester  Nat.  Bank  v.  Cheeney,  87  111.  602 ;  Morgan  v. 
Hammett,  34  Wis.  512. 

*  Oregon  &  Washington  Trust  Investment  Co.  v.  Shaw,  5  Sawy.  336. 

II.  Deeds. — 41. 
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sufficient  to  charge  the  trustees  with  notice  that  the  securities 
had  been  assigned,  and  the  faihire  to  call  upon  the  grantor  to 
do  so  is  sufficient  to  charge  them  with  laches.  Briefly  stated 
the  case  seems  to  be  this :  When  the  trust  deed  Avas  executed, 
under  which  the  appellant  makes  its  title  to  the  land  in  con- 
troversy, the  plaintiff's  mortgage  was  of  record  in  the  proper 
office,  and  the  trustees  had,  at  least,  constructive  notice  of  its 
existence.  There  was  nothing  of  record  to  show  that  the  debt 
which  it  was  given  to  secure  had  been  paid,  and  nothing  which 
could  affect  the  mortgage,  except  the  registry  of  the  conveyance 
to  the  mortgagee  of  the  equity  of  redemption.  The  record  did 
not  show  whether  such  conveyance  operated  as  a  merger  of  the 
mortgage  interest  in  the  land,  or  otherwise.  Farther  investiga- 
tion was  necessary  to  determine  that  fact,  and  the  means  of 
determining  it  were  at  hand.  The  trustees  failed  to  push  their 
inquiries  beyond  the  registry.  They  failed  to  ascertain  (as  they 
easily  might  have  done)  whether  the  two  estates  were,  in  fact, 
united  in  their  grantor,  and  if  so,  whether  the  latter  elected  to 
preserve  the  mortgage  interest.  Using  no  diligence  in  that 
behalf,  they  took  their  conveyance  at  their  peril  of  the  fact.  It 
turns  out  that  there  has  been  no  merger;  that  the  mortgage 
interest  is  still  subsisting,  and  because  of  priority  of  execution 
and  registry,  such  interest  is  paramount  to  that  of  the  appellant 
in  the  mortgaged  premises." '  If  a  mortgagee  assigns  the  mort- 
gage, and  if  subsequently  the  mortgagor  conveys  the  mortgaged 
estate  to  the  mortgagee,  the  assignee  of  the  mortgage  has  a  valid 
lien  on  the  property  as  against  a  person  purchasing  from  such 
mortgagee,  without  knowledge  of  the  assignment.  The  fact  that 
prior  to  the  registration  of  the  assignment,  the  conveyances  to 
the  mortgagee,  and  from  him  to  the  purchaser,  were  both  placed 
on  record,  cannot  alter  this  rule.  The  records  can  only  show 
what  was  done.  They  cannot  show  what  the  })arties  intended 
when  not  expressed.  The  assignee  stands  in  the  place  occupied 
by  the  mortgagee  at  the  time  of  the  assignment.  If  the  morfr^ 
gage  was  a  valid  lien  at  that  time,  it  does  not  lose  its  validity 
because  subsequently  the  mortgagor  conveys  the  pro]">erty  to 
the  mortgagee.     A  purchaser  cannot  assume  without  inquiry 

*  Aiken  v.  Milwaukee  &  St.  Paul  R.  R.  Co.  37  Wis.  469,  per  Lyon,  J. 
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that  the  mortgage  has  been  satisfied.^  Mr.  Justice  Sutherland 
said  tliat  indej^eudently  of  the  recording  act,  it  would  be  wholly 
immaterial  whether  the  purchaser  had  or  had  not  notice  of  the 
mortgage,  or  whether  the  deed  to  the  purchaser  was  voluntary, 
or  for  a  valuable  consideration.  "Is  this  not  too  plain  to 
require  an  illustration?  A  sells  and  conveys  land  to  B.  B 
gives  back  a  bond  and  mortgage  for  the  purchase  money.  A 
sells  and  assigns  the  bond  and  mortgage  to  C,  and  afterward 
receives  a  conveyance  of  the  equity  of  redemption  from  B,  and 
then  by  a  full  covenant  deed,  conveys  the  land  and  all  his 
estate  and  interest  in  the  land  to  D.  Now,  the  conveyances, 
and  the  bond  and  mortgage,  and  their  assignment,  being  left 
to  their  common-law  force  and  effect,  does  not  D,  irrespective 
of  any  recording  act,  necessarily  take  his  conveyance  subject 
to  C's  mortgage?  Could  A  convey  to  D  any  more  than  the 
equity  of  redemption?  Could  his  conveyance  to  D  impair,  or 
in  any  way  affect  C's  mortgage  debt,  or  mortgage  security?  Or 
is  there,  or  can  there  be,  independent  of  the  recording  act,  as 
between  C  and  D,  any  material  question  of  good  faith,  or  of 
notice,  or  even  as  to  the  consideration  of  D's  conveyance?  Is  it, 
or  can  it  be  at  all  material  as  between  C  and  D,  irrespective  of 
the  recording  act,  whether  D  did  or  did  not  pay  a  valuable  con- 
sideration for  his  conveyance,  or  whether  he  had,  or  had  not 
notice  of  C's  mortgage?  Of  course  not.  It  is  almost  absurd 
to  state  these  questions ;  and  certainly,  their  statement  furnishes 
their  answers.  Nay  further,  no  ingenious  use  of  words,  or 
plausible  suppositions,  or  imperfect  and  deceptive  analogies,  can 
show,  with  the  recording  act  in  full  force,  and  in  view,  that  A's 
conveyance  to  D  did,  or  could,  in  fact,  of  itself  or  by  itself  carry 
or  convey  anything  but  the  equity  of  redemption,  for  he  in  fact 
had  nothing  else  to  convey,  and  it  is  even  beyond  legislative 
power,  however  omnipotent,  to  enable  a  person  to  actually  con- 
vey that  which  he  lias  not.  And  of  course,  A's  deed  to  D  did 
not,  and  could  not,  of  itself  or  by  itself,  as  the  act  or  deed  of  A 
merely^  with  or  without  the  recording  act,  operate  as  an  assign- 
ment of  C's  bond  or  mortgage,  his  mortgage  debt,  or  mortgage 
security,  lien  or  interest  in  the  land."^ 

1  Purdy  V.  Huntington,  42  N.  Y.  334. 
«  Purdy  V.  Huntington,  42  N.  Y.  334,  345. 
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§  1343.  Married  women.  —  Where  statutes  protecting  the 
rights  of  married  womeu  prevail,  the  marriage  of  a  woman  with 
the  mortgagor  does  not  extinguish  a  mortgage  held  by  her  before 
marriage.^  Nor  under  such  statutes  is  an  assignment  of  a  mort- 
gage to  the  wife  of  the  mortgagor  a  discharge  of  the  lien.^  A 
mortgagor  may  purchase  a  mortgage  executed  by  himself  and 
wife  on  property  belonging  to  her.  It  is  a  valid  security  in  the 
hands  of  the  mortgagor,  as  well  as  in  the  hands  of  an  assignee. 
It  cannot  be  declared  satisfied  in  the  hands  of  the  assignee, 
because  the  consideration  was  paid  by  the  mortgagor,  and  that 
the  assignee  held  the  mortgage  for  the  use  of  the  mortgagor.^ 

§  1344.  Deed  to  sureties. — An  owner  of  land  executed  a  mort- 
gage to  A  and  B  to  indemnify  them  against  liability  on  a  note 
made  by  the  owner  to  a  bank,  the  mortgage  containing  a  power 
of  sale  to  be  exercised  by  the  mortgagees,  or  the  survivor,  or  his 
representatives,  upon  default,  for  breach  of  the  condition  which 
included  the  payment  of  the  note  by  the  principal  to  the  holder. 
The  mortgagor  subsequently  executed  a  quit-claim  deed  to  A 
and  B,  and  they  executed  a  bond  for  reconveyance  within  a 
specified  time  upon  the  performance  of  certain  conditions,  but 
the  mortgagor  never  complied  with  the  conditions  of  the  bond 
which  was  not  recorded.  The  quit-claim  deed,  however,  was 
placed  on  record,  as  was  also  the  mortgage,  which  by  the  original 
agreement  of  the  parties  was  delivered  to  the  bank.  Several 
portions  of  the  mortgaged  premises  were  afterwards  sold  with 
warranty.  Some  of  these  sales  were  authorized  by  the  bank, 
and  others  were  assented  to  after  they  had  been  made.  But  in 
all  cases  payment  of  sums  in  sufficient  amount  upon  the  mort- 
gage were  made  to  the  bank,  upon  which  payment  receipts  were 
given.  A  died  first,  and  after  B's  death,  his  administrator  paid 
one  half  of  the  amount  due  on  the  note,  upon  the  agreement 
that  it  was  to  be  "  in  full  payment  of  claim  on  said  note,  pro- 
vided the  balance  due  on  the  note  be  paid  by  estate  of  A,  or  by 
any  one  for  said  estate  or  for  themselves,"  the  balance,  however, 

1  Power  V.  Lester,  23  N.  Y.  527.    See  Gillig  v.  Maass,  28  N.  Y.  191. 
»  Bemis  v.  Call,  10  Allen,  512;  Model  Lodging  House  Association  v. 
Boston,  114  Mass.  133 ;  Bean  v.  Boothby,  57  Me.  295. 
»  Faulks  V.  Dimock,  27  N.  J.  Eq.  65. 
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not  being  paid.  A  bill  in  equity  was  filed  to  have  the  mort- 
gage declared  of  no  validity,  and  to  enjoin  B's  administrator 
from  selling  the  mortgaged  premises  to  pay  the  balance  still 
due.  The  fact  was,  as  the  court  found,  that  the  quit-claim 
deed  was  not  intended  by  the  parties  to  cause  a  merger  of  title, 
and  hence  the  bill  was  held  not  to  be  maintainable.^ 

§  1345.  Payment  by  party  bound. — Where  an  assignment 
after  payment  is  made  to  a  party  bound  by  contract  to  pay  the 
debt,  the  debt  is  generally  held  to  be  discharged.  The  rule  is 
thus  stated :  "  If  the  money  is  advanced  by  one  whose  duty  it  is, 
by  contract  or  otherwise,  to  pay  and  cancel  the  mortgage,  and 
relieve  the  mortgaged  premises  of  the  lien,  a  duty  in  the  proper 
performance  of  which  others  have  an  interest,  it  shall  be  held  to 
be  a  release  and  not  an  assignment,  although  in  form  it  purports 
to  be  an  assignment.  When  no  such  controlling  obligation  or 
duty  exists,  such  an  assignment  shall  be  held  to  constitute  an 
extinguishment  or  an  assignment,  according  to  the  intent  of  the 
parties ;  and  their  respective  interests  in  the  subject  will  have  a 
strong  bearing  upon  the  question  of  such  intent."^  Where  pay- 
ments are  made  by  a  party  in  pursuance  of  his  duty,  they  must  be 
applied  as  payments,  and  cannot  be  claimed  by  such  party  as  a  part 
consideration  for  the  assignment  of  the  mortgage  to  another.' 
When  land  is  subject  to  a  mortgage,  a  purchaser  who  has  assumed 
and  agreed  to  pay  the  mortgage,  pays  and  discharges  the  mort- 

'  Aldrich  v.  Blake,  134  Mass.  582.  "When  so  definite  and  important  an 
interest,"  said  Devens,  J.,  "had  been  created  in  the  mortgage  in  favor  of 
the  bank,  there  could  be  no  union  of  titles  which  could  operate  to  exclude 
it  by  the  act  of  the  mortgagor  and  mortgagees,  or  their  assigns.  There 
was  a  trust  created  in  its  favor  as  the  payee  of  the  note,  which  was 
imposed  upon  the  sureties,  Otis  D.  and  Warren  J.  Ballou,  and  they  held 
the  mortgaged  property  subject  to  this  trust.  It  being  clearly  expressed 
in  the  mortgage,  when  this  was  recorded,  constructive  notice  of  its  exist- 
ence was  given  to  all,  so  that  attaching  creditors,  even  if  they  found  that 
there  had  been  a  subsequent  quit-claini  deed  of  the  granted  premises  to 
the  mortgagees,  would  be  fully  informed  that  they  would  of  necessity 
hold  them  subject  thereto." 

2  Brownz^.  Laphum,3Cush.551.  SeeBemis?;.  Call,  10  Allen,  512;  Strong 
V.  Converse,  8  Allen,  557 ;  Butler  v.  Seward,  10  Allen,  4G6 ;  Burnham  v. 
Dorr,  72  Me.  198  ;  Wadsworth  v.  Williams,  100  Mass.  126  ;  Ryeru.  Gass,  130 
Mass.  227  ;  Lappen  v.  Gill,  129  Mass.  349. 

*  Burnham  v.  Dorr,  72  Me.  198.  And  see  Johnson  v.  Webster,  4  De  Ges, 
M.  &  G.  474 ;  Otter  v.  Vaux,  2  Kay  &  J.  G50  ;  G  De  Gex,  M.  &■  G.  G38. 
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gage,  Avhen  he  takes  an  assignment  of  it,  so  far  as  the  liability 
of  his  grantor  is  concerned.^ 

§  1346.  Covenant  against  encumbrances. — "Where  land  is  sold 
with  a  covenant  of  warranty  against  encumbrances,  the  grantor, 
in  case  he  takes  an  assignment  of  a  mortgage  outstanding  on  the 
same  land,  holds  it  for  the  benefit  of  the  grantee.^  The  grantor 
acquires  title  not  merely  by  way  of  estoppel  against  the  grantor, 
but  as  a  positive  confirmation  of  his  title.  The  subsequent  pur- 
chase by  the  grantor  is  presumed  to  have  been  made  in  the  per- 
formance of  his  duty  to  the  grantee  to  perfect  his  title,  and  this 
presumption  is  incontrovertible.  If  after  the  grantor  has  thus 
taken  an  assignment  of  a  mortgage  he  assigns  it  to  another,  the 
latter  takes  it  subject  to  all  equities  that  exist  between  the  grantee 
and  grantor.  In  other  words,  the  purchaser  acquires  no  lien 
on  the  land.  It  is  the  purchaser's  duty,  when  the  grantee  is  in 
possession,  or  his  deed  is  recorded,  to  ascertain  the  equities  of  the 
grantee.^  Where  the  same  person  has  executed  two  mortgages 
upon  the  same  land  to  different  mortgagees,  with  covenants  of 
warranty,  a  redemption  of  the  first  mortgage  cannot  give  the 
mortgagor  the  position  of  au  equitable  assignee.^ 

'  Putman  v.  Collamore,  120  Mass.  454 ;  Mickles  v.  Townsend,  18  N.  Y. 
675 ;  Tucker  v.  Crowley,  127  Mass.  400 ;  Winans  r.  Wilkie,  41  Mich.  264 ; 
Frey  v.  Tanderhoof,  15  Wis.  397 ;  Thompson  v.  Hey  wood,  129  Mass.  401 ; 
Russell  V.  Pistor,  7  N.  Y.  171 ;  57  Am.  Dec.  509 ;  Willson  v.  Burton,  52  Vt. 
394 ;  Coles  v.  Appleby,  22  Hun,  72 ;  Burnbam  v.  Dorr,  72  Me.  19S  ;  Lilly  v. 
Palmer,  51  111.  331.  And  see  Hall  v.  Harrington,  41  Mich.  146;  Campbell 
V.  Knights,  24  Me.  332  ;  Strong  v.  Converse,  8  Allen,  557  ;  Pike  v.  Goodenow, 
12  Allen,  472;  Dollar  Savings  Bank  v.  Burns,  87  Pa.  St.  491.  And  see 
Atkinson  v.  Angert,  46  Mo.  515 ;  McCabe  v.  Swap,  14  Allen,  188 ;  McMahon 
V.  Russell,  17  Fla.  698  ;  Norris  v.  Morrison,  45  N.  H.  490  ;  Russell  v.  Austin, 
1  Paige,  192;  Savage  v.  Hall,  12  Gray,  363;  Hartshorne  v.  Hartshorne,  2 
N.  J.  Eq.  (1  Green)  349;  Farwell  v.  Cotting,  8  Allen,  211  ;  Gibson  v.  Cre- 
hore,  3  Pick.  474;  Jones  v.  Bragg,  33  Mo.  337;  Sargeant  v.  Fuller,  105 
Mass.  119. 

"  Mickles  v.  To^vTisend,  18  N.  Y.  575;  Collins  v.  Torry,  7  Johns.  278;  5 
Am.  Dec.  273. 

3  Mickles  v.  Townsend,  18  N.  Y.  575. 

*  Butler  V.  Seward,  10  Allen,  466.  See,  also,  Tyler  v.  Lake,  4  Sim.  351  ; 
Stoddard  v.  Rotton,  5  Bosw.  378 ;  Fish  v.  Gordon,  10  Vt.  288 ;  Tucker  v. 
Crowley,  127  Mass.  400. 
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§  1347.  Scope  of  chapter. 

g  1348.  Validity  dependent  upon  antecedent  proceedings. 

§  1349.  Rule  of  caveat  emptor. 

§  1350.  Purchase  not  a  contract. 

g  1351.  Statutory  regulation. 

§  1352.  Advertisement  of  sale. 

§  1353.  Special  instances. 

g  1354.  Continued. 

g  1355.  Statement  of  amount  of  tax  due. 

g  1356.  Transposition  of  amounts  due. 

g  1357.  Designation  of  time  and  place  of  sale. 

g  1358.  Subject  continued. 

g  1359.  Subsequent  day. 

g  1360.  Omission  to  state  year. 

g  1361.  Posting  in  public  places. 

g  1362.  Particular  place  of  sale. 

g  1363.  Publication  of  notice  in  newspaper. 

g  1304.  Variance  in  name  of  paper. 

g  1365.  Paper  partly  printed  in  county. 

g  1366.  Publication  in  several  newspapers. 

g  1367.  Time  of  publication. 

g  1368.  Parol  evidence  to  correct  mistake. 

g  1369.  Date  of  paper. 

g  1370.  Publication  in  supplement. 

g  1371.  Printed  notices. 

g  1372.  Consent  to  irregularities. 

g  1373.  Waiver  of  defects. 

g  1374.  Estoppel. 

g  1375.  Description  of  land  in  notice  of  sale. 

g  1376.  Illustrations. 

g  1377.  Further  illustrations. 

g  1378.  Continued. 

g  1379.  Capability  of  identification. 

g  1380.  Other  requisites  of  the  notice  of  sale. 

g  1381.  Same  subject  continued. 

g  1382.  Continued. 

g  1383.  Authority  to  sell. 

g  1384.  Limitation  on  sale. 

g  13S5.  Public  sale. 

g  1386.  Evidence. 
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§  1387.  Enjoining  execution  of  deed. 

§  1388.  Agreement  to  receive  portion  of  taxes. 

I  1389.  Conduct  of  officer. 

g  1390.  Innocent  purchaser. 

I  1391.  Sale  for  cash. 

I  1392.  Sale  to  liighest  bidder. 

§  1393.  Separate  parcels. 

?  1394.  Otlier  requisites. 

§  1395.  Certificate  of  sale. 

§  1396.  Tax  deeds. 

§  1397.  Preliminary  requirements. 

§  139S.  Purchaser's  right  to  deed. 

g  1399.  What  the  deed  should  contain. 

§  1400.  Date,  seal,  etc. 

I  1401.  Recitals. 

I  1402.  Statement  of  facts. 

§  1403.  Form  of  conveyance. 

§  1404.  Reference  to  statutory  provisions. 

§  1405.  Description  of  land. 

§  1406.  Illustrations. 

g  1407.  Same  subject  continued. 

§  1408.  Strictness  of  law  as  to  description. 

§  1409.  Execution  of  deeds. 

g  1410.  Same  subject — Other  paiticulars. 

g  1411.  Execution  of  deed  after  expiration  of  oflQcer's  term. 

I  1412.  Comments. 

g  1413.  Execution  of  second  deed. 

g  1414.  Purchaser's  right  to  a  correct  deed. 

g  1415.  Who  may  acquire  title. 

g  1416.  Purchase  by  party  in  jjossession. 

g  1417.  Purchase  by  party  wliose  land  is  jointly  assessed  -nath  that  of 

another, 

g  1418.  Purchase  b}'^  attorney, 

g  1419.  Presumptions  as  to  validity  of  deed. 

g  1420.  Deed  as  evidence, 

g  1421.  JVma/ac?e  evidence, 

g  1422.  Deed  as  conclusive  evidence, 

g  1423.  Illegal  sale, 

g  14'24.  What  title  passes  by  tax  deed. 

§  1347.  Scope  of  cliapter.  —  It  was  our  intention  originally 
to  treat  of  nothing  but  the  voluntary  alienation  of  title.  But 
questions  involving  the  requisites  of  tax  deeds  come  so  frequently 
before  the  courts,  that  it  seemed  desirable,  in  a  treatise  devoted 
to  a  discussion  of  the  law  of  deeds,  some  attention  should  be 
given  to  this  subject.  It  would  be  impracticable  to  enter  into 
an  exhaustive  treatment  of  the  law  of  taxation,  or  of  all  the 
matters  resulting  eventually  in  a  sale  of  land  for  taxes,  and  the 
issuance,  after  the  expiration  of  the  statutory  time  for  redemj)- 
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tlon  of  a  deed.  The  validity  of  a  tax  deed  depends,  to  a  great 
extent,  upon  the  regularity  of  antecedent  proceedings,  the  assess- 
ment, listing,  and  other  matters  required  by  law,  before  the  tax 
levy  is  actually  made.  An  exhaustive  or  even  a  cursory  exami- 
nation of  such  matters  would  require  more  space  than  could  be 
devoted  to  them  in  a  treatise  not  confined  to  a  consideration  of  the 
law  of  taxation  alone.  In  this  chapter  the  important  principles 
applicable  to  the  tax  deed  as  an  instrument  of  conveyance,  and 
the  method  and  requisites  of  a  tax  sale,  are  discussed  in  such  a 
manner  as  seemed  proper  in  a  treatise  involving  originally  the 
law  of  a  voluntary  transfer  of  title.  For  other  questions  con- 
nected with  the  exercise  of  the  power  of  taxation,  reference 
should  be  had  to  the  many  valuable  works,  confined  exclusively 
to  a  consideration  of  that  subject.  Therefore,  in  this  chapter  we 
shall  treat  of  the  deed  itself,  and  of  such  matters  only  as  are 
intimately  connected  with  it. 

§  1348.  Validity  dependent  upon  antecedent  proceedings. — A 
tax  deed,  as  a  general  proposition,  depends  upon  the  regularity 
and  correctness  of  the  proceedings  leading  up  to  it.  Aside  from 
some  positive  provision  of  the  statute,  there  is  no  presumption 
that  the  requirements  of  the  law  in  relation  to  the  assessment, 
levy,  and  collection  of  taxes  have  been  complied  with.  Even 
where  by  statute  the  recitals  of  the  deed  are  made  prima  facie 
evidence  of  the  facts  recited,  yet  when  it  is  shown  that  there  has 
been  a  failure  to  comply  with  some  essential  step  in  the  proceed- 
ings, the  -prima  facie  character  of  the  deed  is  overthrown.* 
Where  a  city  lot,  owned  and  occupied  as  a  single  lot,  is  in  the 
assessment  arbitrarily  divided,  one  part  being  assessed  to  the 
owner  and  another  part  to  unknown  owners,  the  assessment  to 
the  unknown  owners  is  illegal.  The  illegality  of  the  assessment 
overthrows  the  prima  facie  evidence  of  title  supplied  by  the 
recitals  of  the  tax  deed,  made  under  a  sale  of  property  assessed 


'  Bidleman  V.  Brooks,  28  Cal.  72  ;  Rayburn  v.  Kuhl,  10  Iowa,  92  ;  Fitch 
V.  Casey,  2  Greene,  G.  300 ;  Johnson  v.  Elwood,  53  N.  Y.  435.;  Sibley  v. 
Smith,  2  Mich.  486 ;  Orton  v.  Noonan,  25  Wis.  672 ;  Delaplaine  v.  Cook,  7 
Wis.  44 ;  Graves  v.  Bruen,  11  111.  431 ;  Ray  v.  Murdock,  36  Miss.  692 ; 
Biscoe  V.  Coulter,  18  Ark.  423.  See  People  v.  Doe,  31  Cal.  220 ;  Norris  v. 
RusseU,  5  Cal.  249. 
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iu  this  manner.*  "The  assessor  is  nowhere  authorized,"  said 
Mr.  Justice  Sawyer,  "to  arbitrarily  divide  up  lots  in  strips  to 
suit  his  caprice,  and  assess  such  several  portions  separately.  If 
he  may  divide  up  a  lot  of  well-known  boundaries  into  strips 
twenty  feet  wide,  he  may  divide  it  into  strips  of  one  foot  in 
width,  or  even  smaller  dimensions,  and  assess  each  separately, 
and  thus  render  it  not  only  greatly  iucouveuieut  and  oppressive 
to  the  owner,  but  almost  impossible  for  him  to  ascertain  whether 
his  taxes  have  all  been  paid  or  not.  The  law  undoubtedly  con- 
templates that  each  lot  of  well-known  dimensions  and  boundaries 
shall  be  assessed  as  one  lot.  In  this  instance,  there  was  a  lot  of 
the  ordinary  dimensions — the  smallest  of  the  lots  as  originally 
officially  surveyed  and  platted  in  that  part  of  the  city  —  which 
had  not  been  subdivided  by  the  owner.  It  was  enclosed  by  a 
single  fence,  separating  it  distinctly  from  all  other  lauds,  and  had 
a  dwelling-house  and  outbuildings  upon  it,  the  whole  openly  and 
notoriously  occupied  as  a  single  lot  or  messuage  by  the  defend- 
ant's tenant  and  his  family.  Yet  it  was  arbitrarily  sliced  up  into 
at  least  three  parts,  and  each  separately  assessed  as  a  distinct  lot, 
the  larger  portion  —  more  than  half — being  assessed  to  the  real 
owner,  the  defendant,  and  the  other  two  parcels  to  unknown 
owners.  Such  an  assessment  of  a  tract  of  land  constituting  one 
well-known  lot,  and  actually  occupied  as  such  —  if  it  would  not 
necessarily  have  such  an  eifect — would  be  very  likely  to  mislead 
the  owner,  and  result,  as  in  this  instance,  in  a  sale  of  his  property. 
The  owner  calls  to  pay  his  taxes.  A  list  of  all  the  taxes  against 
him  is  furnished.  Upon  looking  it  over  he  finds  a  lot  in  a  cer- 
tain locality  taxed  to  him,  and  without  scrutinizing  the  bounda- 
ries very  closely,  he  naturally  concludes  that  the  whole  lot  is 
assessed  to  him,  as  it  should  be,  pays  his  taxes,  and  rests  in  secur- 
ity, till  several  years  afterwards  he  finds  that  a  small  strip  has 
been  in  fact  assessed  to  unknown  owners,  and  without  his  knowl- 
edge or  fault,  sold.  Such  would  be  the  inevitable  result  if  such 
a  system  of  assessment  were  tolerated.  The  object  of  levying 
taxes  is  to  secure  revenue  for  the  purposes  of  the  government, 
and  not  by  deceptive  assessments  to  entrap  the  unwary  into  the 
loss  of  their  lands.     In  cases  where  it  is  difficult  to  ascertain 

1  Bidleman  v.  Brooks,  28  Cal.  72. 


651  TAX    DEEDS.  §    1348 

whether  a  tract  of  land  has  been  divided  into  smaller  lots  or  not, 
it  might  not  be  proper  to  scrutinize  the  acts  of  the  assessor  too 
rigidly,  if  it  can  be  seen  that  no  injury  could  result;  but  the 
assessment  of  a  single  lot  notoriously  occupied  as  this  was,  the 
greater  part  to  the  owner,  and  smaller  portions  to  unknown 
owners,  is  a  gross  violation  of  both  the  letter  and  the  spirit  of  the 
law,  and  if  upheld  would  lead  to  great  abuses  and  injustice.  It 
is,  to  our  minds,  highly  probable  that  the  assessment  in  question 
did  in  fact  mislead  the  defendant,  and  that  the  sale  of  the  prop- 
erty was  the  result  of  this  misapprehension.  At  all  events,  he 
was  liable  to  be  thus  misled  to  his  injury.  The  assessment  being 
illegal,  the  prima  facie  case  made  by  the  tax  deeds,  conceding 
them  to  be  sufficient  in  form,  is  overthroAvn."^  All  the  various 
acts  required  to  be  performed  must  be  complied  with  before  the 
title  will  pass.  All  of  the  provisions  of  the  statute  must  be 
strictly  observed.^ 

^  In  Bidleman  v.  Brooks,  28  Cal.  72. 

'  Pope  V.  Hedden,  5  Ala.  433;  Taylor  v.  French,  19  Vt.  49;  Morris  v. 
Crocker,  4  La.  147  ;  Judevine  v.  Jackson,  18  Vt.  470  ;  Millikan  v.  Patterson, 
91  Ind.  515 ;  Lessee  of  Perkins  v.  Dibble,  10  Ohio,  433 ;  Brown  v.  Dinsmoor, 

3  N.  H.  103;  Carlis;le  v.  Longworth,  5  Ohio,  229;  Ronkendorff  v.  Taylor, 

4  Peters,  349 ;  Laugdon  v.  Poor,  20  Vt.  13 ;  State  v.  Mayor  etc.  36  N.  J.  L. 
191 ;  Irving  v.  Brownell,  11  111.  402 ;  Brooks  v.  Rooney,  11  Ga.  427 ;  56  Am. 
Dec.  430 ;  Early  v.  Doe,  16  How.  610 ;  Foust  v.  Ross,  1  Watts  &  S.  501 ; 
Matthews  v.  Light,  32  Me.  305  :  O'Brien  v.  Coulters,  2  Blackf.  421 ;  Lane  v. 
Bommelmann,  21  111.  143 ;  McDonough  v.  Gravier,  9  La.  546 ;  Lake  County 
V.  Sulphur  Bank  etc.  Co.  66  Cal.  17  ;  Lagroue  v.  Rains,  48  Mo.  536  ;  Williams 
V,  Peyton,  4  Wheat.  77 ;  Hill  v.  Leonard,  4  Scam.  140 ;  Lyon  v.  Hunt,  11  Ala. 
295;  46  Am.  Dec.  216;  Wilsons  v.  Bell,  7  Leigh,  22;  Carpenter  v.  Sawyer, 
17  Vt.  121 ;  Burch  v.  Fisher,  13  Serg.  &  R.  208 ;  Dentler  v.  State,  4  Blackf. 
258 ;  Carmichael  v.  Aikin,  13  La.  205 ;  Gaylord  v.  Scarflf,  6  Clarke,  579  : 
Abbott  V.  Doling,  49  Mo.  302 ;  Yankee  v.  Thompson,  51  Mo.  237 ;  Schenck 
V.  Peay,  1  Woolw.  175 ;  Alvord  v.  Collin,  20  Pick.  418 ;  Holbrook  v.  Dick- 
inson, 46  111.  285  ;  Jackson  v.  Shepard,  7  Cowen,  88  ;  Boisgerard  v.  Johnson, 
23  Miss.  122 ;  Charles  v.  Waugh,  35  111.  315 ;  Adriance  v.  McCaflferty,  2  Rob. 
(N.  Y.)  153 ;  Sumner  v.  Sherman,  13  Vt.  609 ;  Porter  v.  Whitney,  1  Greenl. 
306;  Bishop  v.  Lovan,  4  Mon.  B.  116  ;  Brown  v.  Veazie,  27  Me.  295  ;  Isaacs 
V.  Wiley,  12  Vt.  677 ;  Nalle  v.  Fenwick,  4  Rand.  585 ;  Thames  Manuf.  Co. 
V.  Lathrop,  7  Conn.  550 ;  Shimmin  v.  Inman,  26  Me.  228 ;  Yancy  v.  Hop- 
kins, 1  Munf .  419 ;  Scales  v.  Alvis,  12  Ala.  617  ;  46  Am,  Dec.  269 ;  Doughty 
V.  Hope,  3  Denio,  595 ;  Smith  v.  Bodfish,  27  Me.  295 ;  Varick  v.  Tallman,  2 
Barb.  113 ;  Fitch  v.  Casey,  2  Greene,  G.  300 ;  Blakeney  v.  Ferguson,  3  Eng. 
277  ;  Bussey  v.  Leavitt,  3  Fairf.  378  ;  Fitch  v.  Pinckard,  4  Scam.  69 ;  Greene 
V.  Lunt,  58  Me.  532  ;  Thatclier  v.  Powell,  6  Wheat.  119 ;  Garrett  v.  Wiggins, 
1  Scam.  335  ;  Brady  v.  Offut,  19  La,  An,  184 ;  Hubbell  v.  Weldon,  Hill  &  D. 
139 ;  Graves  r.  Bruen,  11  111.  437 ;  Yeuda  v.  Wheeler,  9  Tex.  408 ;  Hadley 
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§  1349.  Rule  of  caveat  emptor. — The  rule  of  caveat  emptor 
applies  strictly  to  a  purchaser  at  a  tax  sale.  If  the  assessment 
is  so  defective  that  the  purchaser  acquires  no  title  at  the  tax 
sale,  he  cannot  maintain  an  action  against  the  county  for  the 
recovery  of  the  amount  paid  by  liim.^  An  agreement  made  at 
the  time  the  sale  occurs  by  the  board  of  supervisors  of  a  county 
to  refund  the  money  paid  in  case  the  sale  should  prove  defective, 
is  void.  Such  an  ageement  is  ultra  vires.^  In  a  case  in  Mary- 
land, the  city  collector  of  Baltimore  sold  a  house  and  lot  for  the 
non-payment  of  a  tax.  The  purchaser  paid  the  money,  received 
a  deed  from  the  collector,  and  entered  into  possession.  Subse- 
quently the  owner  recovered  the  property,  on  the  ground  that 
tbt  required  notice  had  not  been  given.  The  purchaser  brought 
an  action  to  recover  damages  from  the  collector,  but  the  court 
held  that  it  was  his  duty  to  inquire  whether  or  not  the  collector 
in  selling  the  property  had  acted  in  conformity  with  law.^ 

V.  Tankersley,  8  Tex.  12 ;  Altis  v.  Hinckler,  36  111.  265 ;  Davis  v.  Fames,  26 
Tex.  296;  Young  v.  Martin,  2  Yeates,  312;  Morton  v.  Reed,  G  Mo.  74; 
Farnum  v.  Buffum,  4  Cush.  267  ;  Register  v.  Bryan,  2  Hawks,  17  ;  Parker 
V.  Rule,  9  Cranch,  64 ;  Keene  v.  Houghton,  19  Me.  36S  ;  Hobbs  v.  Clements, 
32  Me.  67  ;  Cashing  v.  Longfellow,  26  Me.  306  ;  Matthews  v.  Light,  32  Me. 
305 ;  Richardson  v.  Dorr,  5  Vt.  9 ;  Taylor  v.  French,  19  Vt.  49 ;  Brown  v. 
Smith,  1  N.  H.  36  ;  Chandler  v.  Spear,  22  Vt.  3S8  ;  Delogny  v.  Smith,  3  La. 
418 ;  Spear  v.  Ditty,  8  Vt.  419 ;  Jackson  v.  Esty,  7  Wend.  148 ;  Mason  v. 
Fearson,  9  How.  248 ;  Wistar  v.  Kammorer,  2  Yeates,  100 ;  Isaacs  v.  Shat- 
tuck,  12  Vt.  668 ;  Hall  v.  Collins,  4  Vt.  316 ;  Culver  v.  Hayden,  1  Vt.  359 ; 
Bellows  V.  Elliott,  12  Vt.  569 ;  Carpenter  v.  Sawyer,  17  Vt.  121 ;  Brown  v. 
Wright,  17  Vt,  97  ;  42  Am.  Dec.  431.  The  abbreviation  "  dolls."  is  equiva- 
lent to  the  word  "  dollars  "  in  an  assessment :  Salisbury  v.  Shirley,  66  Cal. 
223. 

1  Loomis  V.  County  of  Los  Angeles,  59  Cal.  456;  McWhinney  v.  City  of 
Indianapolis,  98  Ind.  182 ;  City  of  Logansport  v.  Humphrey,  84  Ind.  467. 

*  Hyde  v.  Supervisors,  43  Wis.  129 ;  City  of  Logansport  v.  Humphrey, 
84  Ind.  467. 

'  Hamilton  v.  Valiant,  30  Md.  139.  Mr.  Justice  Brent,  in  delivering  the 
opinion  of  the  court,  said  :  "  Although  cases  are  numerous  in  which  titles 
derived  from  tax  sales  have  been  declared  to  be  defective  because  of 
irregularities,  we  know  of  no  case  in  which  the  attempt  has  been  made  to 
hold  the  officer  making  the  sale  responsible  in  damages.  There  seems  to 
have  been  a  general  acquiescence  in  the  doctrine  that  no  such  liability 
exists,  and  we  had  not  supposed  that  any  doubt  was  entertained  upon  so 
plain  a  proposition.  A  purchaser  at  a  tax  sale  buying,  as  he  does,  prop- 
erty from  a  person  who  is  not  the  owner  of  it,  comes  strictly  and  rigidly 
within  the  rule  of  caveat  emptor.  While  his  title  mainly  depends  upon 
the  regularity  of  the  proceedings  of  the  officer  who  makes  the  sale,  he  is 
bound  to  inquire  whether  he  has  acted  in  conformity  with  the  law  from 
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§  1350.  Purchase  not  a  contract.  —  In  all  the  proceedings  for 
the  collection  of  taxes,  no  element  of  contract,  agreement,  or 
consent  enters.  The  proceeding  is  one  in  invitum.  The  tax- 
payer remains  passive  and  consents  to  nothing.  He  has  a  right 
to  demand  that  for  each  step  taken  by  the  officers,  full  authority 
shall  be  shown.  If  a  tax  deed  is  void  for  the  reason  that  there 
is  a  patent  ambiguity  in  the  description  of  the  land,  the  pur- 
chaser cannot  come  into  a  court  of  equity  to  have  the  assessment 
roll  rectified,  for  the  purpose  of  charging  the  land  with  a  lien  for 
the  taxes  paid  by  him  in  the  purchase  deed  afterwards,  on  the 
ground  that  the  description  was  founded  upon  the  list  returned 
to  the  assessor  by  the  owner,  and  that  such  return  was  equivalent 
to  an  agreement  that  the  land  should  be  assessed  by  that  descrip- 
tion, and  that  the  error  in  the  description  was  caused  through 
the  fraud,  mistake,  or  ignorance  of  the  owner.^  In  a  case  in 
Massachusetts,  Mr.  Justice  Hoar  very  clearly  states  the  rule: 
"There  is  a  plain  distinction  between  the  right  of  a  person  to 
recover  from  the  town  the  amount  of  a  tax  unlawfully  assessed 
upon  him,  and  the  claim  of  the  purchaser,  under  a  collector's  deed, 
whose  title  proves  defective.     The  town  is  not  a  party  to  the 

which  his  power  is  derived.  In  this  case  the  duties  of  the  collector  as  to 
notice  and  other  matters  essential  to  the  validity  of  a  tax  sale  were  dis- 
tinctly prescribed,  and  in  regard  to  them  a  purchaser  had  the  easy  means 
of  being  fully  informed.  If  he  acted  without  proper  inquiry  and  care,  it 
was  his  own  fault,  and  buying  upon  the  faith  of  his  own  judgment,  he 
must  abide  the  consequences.  The  law  is  well  settled  that  all  the  acts 
and  proceedings  in  pais  of  an  officer  selling  land  for  taxes  form  an  import- 
ant element  in  the  title  of  the  purchaser.  His  deed  depends  for  its  validity 
upon  proof  that  the  requisites  of  the  law,  subjecting  it  to  be  sold  for  taxes, 
have  been  complied  with.  A  party  claiming  under  such  a  deed  is  as 
much  bound  to  prove  them  as  he  would  be  any  matter  of  record  on  which 
his  title  depends.  He  is  required  to  preserve  the  evidence  of  them  as  he 
would  any  other  muniment  of  title,  and  cannot  be  regarded  in  law  as 
without  fault  and  without  laches  if  he  fails  to  examine  into  their  regularity 
before  he  becomes  a  purchaser.  The  appellant  either  became  the  pur- 
chaser of  the  property  in  question,  with  a  knowledge  that  the  appellee 
had  failed  in  the  proper  discharge  of  his  duty  by  the  omission  to  give  the 
required  notice,  or  was  himself  guilty  of  negligence  in  buying  without 
inquiry  and  examination.  In  either  aspect  he  will  not  be  regarded  in 
law  as  an  innocent  sufferer,  blameless  of  having  brought  upon  himself  by 
want  of  proper  care  and  diligence,  the  very  wrong  of  which  he  complains." 
See,  also,  Casselbury  v.  Piscataway,  43  N.  J.  353;  Sullivan  v.  Davis,  29 
Kan.  28. 

^  Cogburn  V.  Hunt,  56  Miss.  718. 


I 

§   1351  TAX    DEEDS.  654 

deed.  The  purchaser  is  a  mere  volunteer  iu  the  payment  of  the 
tax.  He  has  the  same  means  of  knowing  whether  it  is  legally 
assessed  that  the  town  has.  He  buys  a  title  without  warranty, 
except  such  covenants  as  he  takes  from  the  collector,  and  he 
must  rely  only  upon  them.  Beyond  those  covenants,  his  deed 
is  in  the  nature  of  a  mere  quit  claim,  for  which  he  has  paid  what  he 
thought  the  chance  was  worth.  His  speculation  may  prove  very 
profitable,  or  wholly  unproductive;  but  no  one  has  taken  his 
property  without  his  consent,  or  with  any  contract,  express  or 
implied,  to  reimburse  him  if  his  bargain  proves  a  losing  one. 
Where  there  is  no  fraud  or  imposition,  the  sale  of  land  without 
warranty  creates  no  obligation  to  return  the  purchase  money  in 
any  event."  ^ 

§  1351.  Statutory  regulation.  —  If  the  purchaser  secures  no 
title,  he  has  no  remedy  unless  given  one  by  statute.  In  Indiana, 
if  the  tax  title  proves  to  be  defective  on  account  of  an  imperfect 
description,  the  purchaser  has  a  lien  for  the  sum  paid.^  In 
Michigan,  the  purchaser,  iu  some  cases  where  the  title  proves 
defective,  may  receive  the  amount  of  his  bid  back;  but  this  right 
is  construed  strictly.^  The  purchaser  is  allowed  a  lien  in  Iowa  if 
the  tax  deed  is  canceled  on  the  ground  of  being  made  without 
authority.^  In  Ohio,  iu  certain  cases,  a  purchaser  at  a  tax  .sale, 
where  the  assessment  is  invalid  by  reason  of  a  defective  description 
of  the  land,  may  bring  an  action  against  the  owner  for  the  amount 
of  the  taxes,  interest,  and  penalties  due  at  the  time  of  the  sale, 
subsequently  accruing  interest,  and  all  legal  taxes  paid  by  him 
afterwards.^  In  Mississippi,  the  land  is  charged  in  equity  with 
the  amount  paid  by  the  purchaser.^     "When  a  purchaser  has  the 

^  In  Lynde  v.  Inhabitants  of  Melrose,  10  Allen,  49.  And  see  Jenks  v. 
Wright,  61  Pa.  St.  410  ;  Coxe  v.  Deringer,  78  Pa.  St.  271. 

2  Sloan  V.  Sewell,  81  Ind.  ISO ;  Peckham  r.  Millikan,  99  Ind  352 ;  Cooper 
V.  .Jackson,  71  Ind.  244  ;  Parker  v.  Goddard,  SI  Ind.  294. 

'  People  V,  Auditor-General,  30  Mich.  12. 

*  Orr  V.  Travacier,  21  Iowa,  68.  See  Claussen  v.  Rayburn,  14  Iowa,  136; 
Early  v.  Whittingham,  43  Iowa,  168;  Brown  v.  Painter,  44  Iowa,  368; 
Thompson  v.  Savage,  47  Iowa,  522.  In  case  of  fraud,  see  Ellis  v.  Peck,  45 
Iowa,  112;  Van  Shaack  v.  Robbins,  36  Iowa,  201. 

5  Chapman  v.  Sollars,  38  Ohio  St.  378.  But  in  Johnson  v.  Stewart,  29 
Ohio  St.  498,  it  was  lield  that  he  could  not  recover  a  penalty. 

«  Cogbum  V.  Hunt,  56  Miss.  718  ;  Meeks  v.  Whatley,  48  Miss.  337.  See, 
also,  Miller  v.  Hurford,  11  Neb.  377 ;  Petit  v.  Black,  8  Neb.  52 ;  Reed  v. 
Merriam,  15  Neb.  323. 
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right  to  have  his  money  refunded  in  case  the  sale  proves  to  be 
void,  a  statute  passed  subsequently  to  the  purchase  cannot  affect 
his  right.^  In  effect,  a  purchase  at  a  tax  sale  is  a  contract  between 
the  State  and  the  purchaser,  the  law  in  force  at  the  time  the  sale 
is  made  containing  its  terms.^ 

§  1352.  Advertisement  of  sale.  —  A  tax  sale  is  not  valid  unless 
notice  is  given  in  the  manner  required  by  statute.^  Where  a 
statute  prescribes  that  the  advertisement  shall  specify  "the  time 
and  place  of  sale,"  and  "  the  name  of  the  person  as  whose  prop- 
erty it  was  taxed,"  an  advertisement  which  fails  to  state  that  the 
land  was  assessed  as  a  person's  property,  or  that  he  was  charge- 
able with  the  taxes  thereon,  will  render  a  tax  deed  subsequently 
made  void.     The  tax  deed  may  be  vacated.^ 

§  1353.  Special  instances.  —  A  tax  deed  reciting  that  the 
officer,  prior  to  the  sale  of  the  land,  gave  four  week's  notice 

J  Fleming  v.  Roverud,  30  Minn.  273. 

2  State  V.  Foley,  30  Minn.  350. 

»  Elliott  V.  Edins,  24  Ala.  508 ;  Parlier  v.  Rule's  Lessee,  9  Cranch,  64 ; 
Pope  V.  Headen,  5  Ala.  433 ;  Pitts  v.  Book,  15  Tex.  453 ;  Williams  v.  Pey- 
ton, 4  Wheat.  77 ;  St.  Anthony  etc.  Co.  v.  Greely,  11  Minn.  321 ;  Early  v. 
Doe,  16  How.  610 ;  State  v.  Mayor,  36  N.  J.  L.  288 ;  Minor  v.  Natchez,  4 
Smedes  &  M.  602;  43  Am.  Dec.  488;  10  Smedes  &  M.  246;  Nalle  v.  Fen- 
wick,  4  Rand.  594;  Miles  v.  Walker,  4  Mich.  641;  Bidwell  v.  Webb,  10 
Minn.  59 ;  Moulton  v.  Blaisdell,  24  Me.  283  ;  Thompson  v.  Gotham,  9  Ohio, 
170 ;  Styles  v.  Weir,  26  Miss.  187  ;  Garrett  v.  Wiggins,  1  Scam.  335  ;  Jenks 
V.  Wright,  61  Pa.  St.  410;  Fitch  v.  Pinckard,  4  Scam.  69;  Brown  v.  Veazie, 
25  Me.  359 ;  Raflferty's  Heirs,  5  Ham.  457 ;  Hughey  v.  Horrel,  2  Ham.  232  ; 
Luflfborough  V.  Parker,  16  Serg.  &  R,  351 ;  Washington  v.  Pratt,  8  Wheat. 
681 ;  Farnum  v.  Bufifum,  4  Gush.  260 ;  Lessee  of  WHkin's  Heirs  v.  Huse,  10 
Ohio,  139 ;  Kinney  v.  Beverly,  2  Hen.  &  M.  318 ;  Allen  v.  Smith,  1  Leigh, 
254;  Wistar  v.  Kammerer,  2  Yeates,  100;  Delogny  v.  Smith,  3  La.  418; 
Games  v.  Stiles,  14  Peters,  322 ;  Prindle  v.  Campbell,  9  Minn.  212 ;  Ronken- 
dorfi"  V.  Taylor,  4  Peters,  349. 

*  Styles  V.  Weir,  26  Miss.  187.  Mr.  Justice  Fisher,  in  delivering  the 
opinion  of  the  court,  said  :  "  It  has  so  often  been  decided  that  in  sales  of 
this  kind,  every  essential  feature  of  the  law  must  be  observed  to  uphold 
the  sale,  that  we  deem  it  unnecessary  even  to  cite  the  authorities.  Under 
the  law,  as  it  then  existed,  this  sale  was  clearly  void.  The  object  of  the 
law  in  requiring  such  advertisements  was  twofold ;  to  notify  the  absent 
party  that  he  stood  charged  with  a  certain  tax,  which,  if  not  paid  by  a 
certain  day,  his  land  would  be  sold  ;  and  to  notify  the  public  of  the  time 
and  place  of  the  sale.  Only  the  last  object  could  be  accomplished  by  this 
advertisement.  It  conveyed  no  notice  whatever  to  Whitehead,  that  he  was 
either  a  tax-payer  on  account  of  the  land,  or  that  he  was  in  default  in  its 
payment." 
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thereof  in  the  manner  required  by  law,  is  insufficient  to  pass  the 
title,  if  it  contains  no  further  recital  of  the  time  and  manner  of 
the  notice.*  Mr.  Justice  Wagner  said  of  the  statement  of  the 
officer  that  he  had  given  notice  in  the  manner  prescribed  by  law : 
"  That  is  simply  a  conclusion  or  opinion  by  the  officer  in  refer- 
ence to  a  fact,  which  it  is  the  province  of  a  court  to  judge.  A 
ministerial  officer,  in  making  a  return  or  recital  as  to  how  he 
executed  a  power,  must  set  out  the  facts  and  the  manner  in  which 
he  performed  the  act,  and  let  the  court  determine  whether  they 
comply  with  or  are  in  accordance  with  the  law.  What  the  col- 
lector considered  to  have  been  notice  as  required  by  law  we  can- 
not determine.  But  it  is  well  settled  that  it  is  a  judicial  act  to 
pass  upon  the  question  whether  a  service  or  notice  has  been  had 
in  conformity  to  law,  and  that  the  collector  was  not  invested 
with  any  such  authority.  The  officer  should  state  the  facts  as 
to  how  he  performed  his  duties,  and  leave  the  conclusion  of  law 
thereon  to  the  determination  of  the  courts.  The  recital  of  notice 
in  the  deed  simply  amounts  to  nothing,  and  without  giving  the 
required  notice  the  collector  had  no  right  or  authority  to  sell."^ 
"A  regular  notice  published  as  the  law  requires,  is  the  very 
foundation  of  the  collector's  authority  to  sell.  In  selling  lands 
for  taxes  he  is  executing  a  mere  naked  statutory  power,  and  the 
rights  of  the  citizen  to  his  property  cannot  be  divested  by  this 
kind  of  sale,  unless  it  appears  affirmatively  from  the  form  of  the 
collector's  deed  that  all  the  prerequisites  of  the  statute  have  been 
strictly  pursued.     This  is  the  settled  law  of  this  State."  ^ 

§  1354.  Continued.— Of  course,  with  greator  reason,  where 
the  statute  requires  a  certain  notice  to  be  given  prior  to  the  sale, 
a  tax  deed  which  contains  no  recital  that  any  notice  whatever  was 
given  is  void.  No  title  passes  by  it.^  The  distinction  between  a 
sale  by  an  officer  for  taxes  and  a  sale  by  a  sheriff  under  judicial 

1  Spurlock  V.  Allen,  49  Mo.  178. 

'  In  Spurlock  v.  Allen,  49  Mo.  178,  180.  See,  also,  Nelson  v.  Pierce,  6 
N.  H.  194 ;  Wells  v.  Burbank,  17  N.  H.  393 ;  Farnum  v.  Buflum,  4  Cush. 
260 ;  People  v.  Highway  Commrs.  14  Mich.  528  ;  Gilbert  v.  Turnpike  Co.  3 
Johns.  Cas.  107  ;  Briggs  v.  Whipple,  7  Vt.  18 ;  Cheatham  v.  Howell,  6  Yerg. 
311 ;  Lovejoy  v.  Lunt,  48  Me.  377;  Qwin  v.  Vanzant,  7  Yerg.  143;  Games 
V.  Stiles,  14  Peters,  322. 

'  Large  v.  Fisher,  49  Mo.  307,  and  cases  cited. 

*  Abbott  V.  Doling,  49  Mo.  302. 
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process  issued  by  a  competent  court,  is  thus  stated  by  Judge 
Adams:  ''The  sherifF's  proceedings  are  subject  to  the  super- 
vision of  the  court,  and  the  court  whose  process  he  abuses  is  the 
proper  tribunal  to  apply  the  remedy.  The  purchaser  under  a 
judical  sale  looks  to  the  judgment,  execution,  levy,  and  sheriff's 
deed;  if  they  are  right,  all  other  questions  are  between  the  par- 
ties to  the  judgment  and  the  sheriff.  It  is  eminently  proper  that 
the  court  issuing  the  process  should  apply  the  remedy.  Hence, 
such  questions  arising  under  a  judicial  sale  cannot  be  inquired  into 
collaterally,  but  can  be  reached  only  by  a  direct  proceeding  insti- 
tuted in  the  proper  court  for  that  purpose.  A  collector's^'sale  is 
essentially  ex  parte.  The  officer  does  not  act  under  the  supervis- 
ion of  a  court;  he  acts  at  his  own  peril  and  by  his  own  advice, 
and  must  perform  every  prerequisite  required  by  the  statute 
before  the  title  of  the  citizen  to  his  property  can  be  passed  away 
from  him.  The  deed  of  the  collector  must  show  affirmatively 
that  the  law  has  been  complied  with  in  all  particulars.  And 
even  when  a  collector's  deed  shows  by  its  recitals  that  the  law 
has  been  complied  with,  it  may  be  contradicted  as  to  material 
matters  by  evidence,  wherever  the  questions  arise,  whether  in  a 
collateral  proceeding  or  otherwise.  This  is  the  settled  law  in 
this  State."  ^ 

1  In  Abbott  V.  Doling,  49  Mo.  302,  304.  In  Parker  v.  Rule's  Lessee  9 
Cranch,  64,  69,  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court,  said  of  a  statute  of  Tennessee:  "There  is,  throughout  the  act  an 
obvious  anxiety  in  the  legislature  to  avoid  coercive  means  of  collection, 
unless  such  means  should  be  necessary,  and  to  give  every  owner  of  lands 
the  most  full  information  of  the  sum  for  which  he  was  liable,  and  to  afford 
him  the  most  easy  opportunity  to  pay  it.  Thus,  the  accruing  of  the  lax  is 
to  be  advertised,  and  the  times  and  places  at  which  the  collector  will  attend 
to  receive  it.  A  personal  demand  at  the  dwelling-houses  of  those  who 
have  neglected  to  attend  to  this  notice  must  then  be  made,  a  reasonable 
time  before  the  collector  can  collect  the  tax  by  distress.  Where  lands  are 
owned  by  non-residents  whose  places  of  residence  are  known,  this  personal 
notice  IS  still  required;  and  where  their  residence  is  unknown,  certain 
pubbcations  are  substituted  for  and  deemed  equivalent  to  personal  notice 
and  demand.  In  each  case,  it  is  made  the  duty  of  the  collector  to  proceed 
to  collect  the  tax  by  distress  and  sale. 

"From  this  view  of  the  law  it  is  inferred,  not  only  that  the  legislature 
was  anxious  to  avoid  coercive  means  of  collection,  but  has  also  manifested  a 
solicitude  to  collect  the  tax  by  distress  and  sale  of  personal  propertv  rather 
than  by  a  sale  of  the  land  itself.  That  aU  the  means  of  collection  prescribed 
m  the  act  must  have  been  tried,  and  must  have  faUed  before  a  sale  of  the 
n.  Deeds. — 42. 
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§  1355.  Statement  of  amount  of  tax  due.  — "  It  is  of  great 
iraportauce  to  the  rights  of  property  that  positive  regulations  of 
statute  which  authorize  its  seizure  and  sale,  without  the  con- 
sent of  the  owner,  should  be  strictly  complied  with.  These 
regulations  are  the  legal  formalities,  as  essential  to  the  validity 
of  the  sale  and  the  transfer  of  title,  as  are  the  common  and  ordi- 
nary forms  of  making  and  executing  deeds  between  individ- 
uals."^ Where  the  advertisement  and  notice  of  sale  contain  a 
statement  that  the  tax  is  four  dollars  and  twelve  cents,  when  the 
tax  is  in  fact  only  three  dollars  and  thirty  cents,  the  sale  is  void. 
For  all  legal  purposes,  this  notice  was  as  invalid  as  if  it  had 
contained  no  statement  of  any  kind  of  the  amount  of  the  tax. 
Unless  the  exact  amount  is  given,  the  statute  is  not  complied 
with.^  "A  deviation,  however  small,  is  fatal,  because  a  rule  of 
law'  cannot  be  made  to  fluctuate  according  to  the  degree  or  extent 
of  its  violation."'  In  a  case  where  it  was  necessary  to  decide 
whether  the  advertisement  should  contain  a  particular  statement 
of  the  amount  of  taxes  due  on  each  lot  separately,  or  where 
several  lots  belonged  to  the  same  person,  the  advertisement 
might  not  state  the  aggregate  amount  of  taxes  due  on  all  the 
lots  belonging  to  the  same  person,  Mr.  Justice  Johnson  said: 
"  This  may  be  a  very  immaterial  question,  practically,  and  it 

land  can  be  made.  The  duty  of  the  collector  to  make  a  personal  demand 
from  the  resident  owner  of  lands,  and  to  make  those  publications  which 
the  law  substitutes  for  a  personal  demand  where  the  residence  of  the  owner 
is  unknown,  does  not  depend  on  the  fact  that  personal  property  is  or  is  not 
on  the  land  from  whicli  the  tax  may  be  levied  by  distress.  It  is  his  duty 
to  proceed  in  the  manner  prescribed  in  the  ninth  and  eleventh  sections,  in 
every  case.  And  after  having  so  proceeded,  it  is  his  positive  duty  to  levy  the 
tax  by  distress,  if  property  liable  to  distress  can  be  found.  If  notwithstand- 
ing the  proceedings  directed  in  the  ninth  and  eleventh  sections,  the  tax 
shall  remain  one  year  unpaid,  it  is  to  be  raised  by  a  sale  of  the  land.  It 
appears  to  the  court  that  the  thirteenth  section  pre-supposes  everything 
enjoined  in  the  ninth  and  eleventh  sections  to  have  been  performed,  and 
that  the  validity  of  the  sale  of  land  owned  by  a  non-resident  made  by  toe 
collector  for  the  non-payment  of  taxes  must  depend  not  only  on  his  hav- 
ing made  the  publications  required  in  the  thirteenth  section,  but  on  his 
having  made  those  also  which  are  required  in  the  eleventh  section.  Those 
publications  not  having  been  made  in  this  case,  it  is  the  opinion  of  the 
majority  of  this  court  that  the  sale  is  void,  and  that  the  judge  of  the 
District  Court  committed  no  error  in  giving  this  instruction  to  the  jury." 

1  Alexander  v.  Pitts,  7  Cush.  503,  505,  per  Mr.  Justice  Bigelow. 

*  AJexander  v.  Pitts,  7  Cush.  503. 

'  Alexander  v.  Pitts,  supra. 
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may  not  be  very  easy  to  assign  a  sufficient  reason  of  policy 
for  the  one  or  other  alternative.  But  what  have  we  to  do 
with  such  inquiries  in  cases  of  positive  enactment?  The  law 
must  be  pursued,  whatever  be  the  previous  steps  required." 
The  court  came  to  the  conclusion  that  the  taxes  of  each  lot 
ought  to  be  separately  exhibited.  The  advertisement  was 
required  to  state  the  "  amount  of  taxes."  The  court  said,  that  in 
its  ordinary  signification,  the  term  would  mean  an  aggregate  of 
taxes,  but  that  the  aggregate  idea  could  not  be  applied  to  a  sum 
made  up  from  the  taxes  of  many  lots,  as  the  adoption  of  this 
view  would  also  support  a  publication  showing  nothing  more 
than  the  amount  of  taxes  due  upon  the  whole  list  of  lots  adver- 
tised, whoever  the  proprietors  might  be.  "  Some  more  appro- 
priate signification  must,  therefore,  be  sought  for  it ;  and  this  is 
easily  found;  for  when  it  is  considered  that  the  taxes  of  each 
lot  are  made  several  liens  upon  each,  it  follows  that  this  aggre- 
gate idea  can  have  reference  only  to  the  amount  made  up  from 
the  arrears  of  the  two  years,  which  must  be  due  to  authorize  a 
sale."  "The  operation  of  such  a  provision  must  be  the  test  of 
its  own  policy.  The  duty  is  easily  complied  with,  and  the  per- 
formance of  it  may  not  be  destitute  of  practical  utility."  ^  A 
tax  sale  is  void  if  made  in  excess  of  one  dollar  of  "the  amount 
allowed  by  law.^ 

§  1356.  Transposition  of  amounts  due. — Where  the  statute 
does  not  require  the  advertisement  to  state  the  sums  of  the  State 
and  county  taxes  severally,  a  transposition  in  the  advertisement 
of  the  sums  due  for  State  and  county  purposes  is  not  such  an 
error  as  will  invalidate  the  sale.^ 

§  1357.  Designation  of  time  and  place  of  sale. — The -sale 
must  be  made  at  the  time  and  place  required  by  statute.  Where 
a  statute  requires  the  sale  to  be  made  at  the  treasurer's  office, 

1  Corporation  of  Washington  v.  Pratt,  8  Wheat.  681,  687. 

'^  Axtell  V.  Gerlach,  67  Cal.  483.  See  Boston  Tunnel  Co.  v.  McKenzie,  67 
Cal.  485  ;  Bucknall  v.  Story,  36  Cal.  67. 

^  Scott  V.  Watkins,  22  Ark.  556.  See  as  to  advertisement  of  sale  of  a 
proprietary  tax,  Wentworth  v.  Allen,  1  Tyler,  226.  See,  also,  where  an 
advertisement  under  the  statute  was  held  sufficient,  Ronkendorff  v. 
Taylor,  4  Peters,  349. 
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and  the  notice  states  that  the  sale  will  be  made  at  the  front  door 
of  the  court-house,  instead  of  at  the  treasurer's  ofiQce,  and  the 
treasurer's  office  at  the  time  of  the  sale  was  undergoing  some 
repairs,  the  treasurer  having  removed  temporarily  to  another 
building,  a  sale  made  at  such  temporary  office  is  void.^  A  notice 
of  sale  was  in  this  form:  ''Delinquent  Tax  List.  Treasurer's 
Office,  Linn  Co.,  Kansas,  INIarch  5,  1873.  Notice  is  hereby 
given  that  the  following  list  of  lands  and  town  lots  are  subject 
to  sale  for  the  taxes  of  the  year  1872,  remaining  unpaid,  and 
that  so  much  of  each  tract  of  land  or  town  lot  as  may  be  necessary 
for  the  purpose,  will,  on  the  first  Tuesday  of  May,  1873,  and  the 
next  succeeding  days,  be  sold  by  me  at  public  auction  for  the 
taxes  and  charges  thereon."  The  notice,  as  will  be  observed, 
gives  the  time  of  sale,  but  is  silent  as  to  the  place  where  the  sale 
is  to  be  made.  The  court  held  that  as  the  notice  failed  to  state 
the  place  of  sale,  a  sale  had  under  the  notice  was  void.^  "  "We 
regard  the  notice  of  sale,"  said  Mr.  Justice  Brewer,  "as  a  vital 
matter  in  tax-sale  proceedings.  In  that  notice,  time,  place,  and 
description  are  matters  of  substance,  while  defects  in  any  of  these 
matters,  if  not  such  as  to  mislead,  may  be  mere  irregularities, 
yet  entire  omission  of  either  is  fatal.  A  sale  for  taxes  is  the 
exercise  of  a  statutory  power,  and  one  conditioned  upon  certain 
essential  prerequisites.  One  is,  that  a  proper  and  sufficient 
notice  of  the  sale  be  given.  Without  such  a  notice  the  power  to 
sell  does  not  exist.  The  statute  names  the  essential  facts  in  such 
a  notice.  An  entire  omission  of  any  one  is  something  more 
than  a  mere  irregularity."^  An  officer  authorized  to  sell  land 
for  delinquent  taxes,  announced  that  the  sale  would  be  adjourned 
from  day  to  day,  and  posted  a  notice  containing  this  announce- 
ment. He  did  not,  however,  resume  the  sale  and  adjourn  it 
upon  the  following  or  any  subsequent  day,  making  no  further 
offer  to  sell  the  lands,  until  an  agent  of  the  purchaser  delivered 
to  him  a  list  of  tracts  belonging  to  delinquent  owners,  proposing 
to  take  the  land  for  the  taxes  due,  on  behalf  of  each  person  whose 
name  was  placed  opposite  to  each  tract  on  such  list.  No  better 
offer  being  made,  the  officer  struck  off  the  entire  list.     The  court 


»  Richaras  v.  Cole,  31  Kan.  205.       *  Corbm  v.  Young,  24  Kan.  198. 
^  In  Corbin  v.  Young,  supra. 
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declared  that  this  sale  did  not  constitute  a  public  sale  as  intended 
by  the  statute,  and  accordingly,  the  sale  was  set  aside  as  irregular.-^ 

§  1358.  Subject  continued.  —  In  an  action  to  quiet  title, 
founded  on  a  tax  deed,  an  averment  in  the  answer  that  the  tax 
sale  was  held  "on  the  seventeenth  day  of  March,  a  day  not 
authorized  by  law  therefor,"  presents  a  defense,  to  which  a 
demurrer  cannot  be  sustained.  It  was  insisted  that  the  day 
specified  in  the  answer  might  have  been  a  legal  day  for  the  sale, 
because  there  might  have  been  an  adjournment  to  that  day. 
But  the  averment  that  the  day  specified  was  not  a  day  authorized 
by  law,  precluded,  in  the  opinion  of  the  court,  the  supposition 
that  the  day  might  have  been  an  authorized  day  by  reason  of  an 
adjournment.^  By  statute  the  day  for  sale  was  fixed  on  the  first 
Monday  of  July,  and  by  a  subsequent  statute  the  day  of  sale 
was  postponed  thirty  days.  In  the  year  in  which  a  sale  was 
made,  the  first  Monday  in  July  fell  on  the  third  day  of  that 
month.  The  sale  for  taxes  was  made  on  the  seventh  day  of 
August,  more  than  thirty  days  after  the  first  Monday  in  July. 
The  sale  being  made  on  the  wrong  day,  the  court  held  that  a 
deed  showing  a  sale  on  such  day  was  void  on  its  face.'''  So, 
where  the  officer  has  no  power  to  sell  until  after  the  20th  of 
April,  a  sale  made  on  the  17th  of  April  is  premature  and  void. 
If  the  deed  shows  a  sale  on  this  prior  day,  the  deed  is  a  nullity.^ 

^  Butler  V.  Delano,  42  Iowa,  350. 

*  PlymiDton  v.  Sapp,  55  Iowa,  195. 

'  McGehee  v.  Martin,  53  Miss.  519 ;  Harkreader  v.  Clayton,  56  Miss  383. 

*  Gomer  v.  Chaffee,  6  Colo.  314.  Mr.  Chief  Justice  Elbert,  in  delivering 
the  opinion  of  the  court,  said:  "The  power  of  an  officer  making  a  tax 
sale  is  purely  statutory.  A  statutory  power  must  be  exercised  according 
to  statutoiy  directions.  In  no  class  of  cases  has  this  rule  been  more 
strongly  insisted  upon  than  in  case  of  tax  sales.  A  substantial,  and  in 
many  cases  a  strict  compliance  with  the  provisions  of  the  law  preparatory 
to  and  authorizing  the  sale,  is  a  condition  of  the  power  and  essential  to  its 
rightful  exercise.  Doubtless,  cei'tain  provisions  of  the  revenue  law  are 
merely  directory,  but  when  the  requisitions  prescribed  arc  intended  for 
the  protection  of  the  citizen,  and  to  iDrevent  a  sacrifice  of  his  property,  such 
as,  if  disregarded,  would  injuriously  affect  his  rights,  they  are  to  be  treated 
as  mandatory.  They  must  be  followed  or  the  acts  done  will  bo  invaUd. 
To  the  class  of  mandatory  provisions  belong  requirements  respecting 
notice  and  time  and  place  of  sale.  Every  notice  which  the  statute  provides 
for  the  benefit  and  protection  of  the  tax-jDayer  must  be  given  with  scrupu- 
lous observance  of  all  its  requisites.    It  cannot  be  shortened  a  single  day, 
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§  1359.  Subsequent  day. — Where  a  sale  is  not  begun  on  the 
day  named  in  the  notice  of  sale,  the  ofiScer  has  no  power  to  sell 
at  a  subsequent  time.*  So  where  the  statute  requires  that  a  sale 
shall  be  made  on  the  second  Monday  succeeding  the  commence- 
ment of  the  term  of  the  court  at  which  judgment  against  the 
land  is  rendered,  the  sale,  if  not  made  on  that  day,  is  void.^ 
An  advertisement  stated  that  notice  was  given  that  certain  pieces 
of  land  would  "be  exposed  to  sale  on  Thursday,  the  twenty- 
second  day  oflNIay  next,  at  the  court-house  in  Warren,  to  defray 
the  tax"  of  a  certain  year.  It  was  signed  by  the  officer,  with 
the  addition  to  his  name  of  his  office,  "collector.*'  It  was  con- 
tended that  the  advertisement  was  invalid  because  the  collector 
did  not  add  "Trumbull  County"  to  his  signature  as  collector, 
and  to  Warren,  also,  as  the  place  of  sale.  The  court  held  that  the 
advertisement  was  sufficient  without  the  addition  contended  for.* 

and  if  required  to  be  given  within  a  certain  time,  or  in  any  prescribed 
mode,  it  must  be  so  given.  The  sale  must  be  made  at  the  very  time  and 
place  provided  by  law  for  that  purpose.  The  officer  has  no  power  to  sell 
at  any  other  time  or  place." 

1  Prindle  v.  Campbell,  9  Minn.  212,  See,  also,  Sheehy  i'.  Hinds,  27 
Minn.  259 ;  Entrekin  v.  Chambers,  II  Kan.  368  ;  Parli  v.  Tinkham,  9  Kan. 
615. 

^  Hope  V.  Sawyer,  14  111.  254.  See,  also,  as  to  notice  of  time  and  place 
of  tax  sales,  Dougherty  v.  Crawford,  14  S.  C.  628  ;  McDermott  v.  Scully,  27 
Ai-k.  226;  Spain  v.  Johnson,  31  Ark.  314;  Bonnell  v.  Roane,  20  Ark.  114; 
Hogins  V,  Brashears,  13  Ark.  242 ;  Merrick  v.  Hutt,  15  Ark.  331 ;  "Vernon  v» 
Nelson,  33  Ark.  748 ;  Kelso  v.  Boston,  120  Mass.  297 ;  Wilkins  v.  Huse,  10 
Ohio,  139. 

3  Sheldon  v.  Coates,  10  Ohio,  278.  "At  the  date  of  this  advertisement," 
said  Mr.  Justice  Wood,  in  delivering  the  opinion  of  the  court,  "  there  was 
no  township  of  the  name  of  cither  Youngstown  or  Warren,  except  those  in 
Trumbull  County,  in  the  State  of  Ohio.  An  advertisement  in  an  Ohio 
newspaper,  dated  Youngstown,  in  1806,  would  sufficiently  indicate 
Youngstown,  in  Trumbull  County,  and  if  written  and  posted  up  at  the 
door  of  the  court-house,  or  anyw'here  within  the  bounds  of  Trumbull 
County,  as  the  law  required,  it  would  certainly,  to  a  common  intent,  at 
least,  indicate  the  same  thing.  But  when  in  addition,  the  names  of  the 
owners,  the  lot,  township,  range,  etc.,  are  all  specified,  the  owner  in  cast- 
ing his  eye  upon  such  an  advertisement  could  not  well  mistake  the 
identity  of  his  property,  if  advertised,  nor  a  person  desh-ous  of  purchasing, 
its  location,  unless  both  were  determined  not  to  know  its  contents  and  to 
sleep  upon  their  rights.  In  this  advertisement,  these  designations  are  all 
set  forth,  though  at  most  it  is  doubtful  whether  the  law,  at  that  time, 
required  anything  more  to  be  stated  in  the  advertisement,  than  that  such 
lands  as  were  delinquent  for  taxes,  in  the  collection  district,  would  be  sold 
at  such  a  time  and  place.    But  if  the  advertisement  was  not  then  suffi- 
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§  1360.  Omission  to  state  year. — An  advertisement  stated  the 
time  of  sale  to  be  "  the  fourth  day  of  April  next,"  without  giv- 
ing the  year.  The  advertisement,  however,  was  posted  up 
January  31,  1874,  and  remained  posted  until  the  day  of  sale, 
and  it  was  published  three  weeks  successively  in  the  newspapers 
in  the  month  of  February,  1874.  The  court  decided  that  the 
notice  was  sufficiently  definite  although  the  year  was  not  stated, 
as  no  one  could  be  misled  by  the  notice  as  to  the  time  of  the  sale.* 

§  1361.  Posting  in  pubUe  places.  —  If  the  statute  requires  that 
the  advertisement  shall  be  posted  in  a  "public  place,"  it  ig 
unnecessary  to  post  the  advertisement  in  an  unincorporated  place 
which  is  uninhabited.^  In  Michigan,  the  statute  provided  that 
"  the  auditor-general  shall  annex  to,  and  cause  to  be  published 
with  each  of  said  statements,  a  notice  that  so  much  of  each  tract 
or  parcel  of  land  described  in  said  statements  as  will  be  necessary 
for  the  purpose,  will  be  sold  by  the  county  treasurer  on  the  first 
Monday  in  October  next  thereafter,  at  such  public  and  convenient 
place  at  the  seat  of  justice  of  the  county  as  the  county  treasurer 
may  select,  for  the  payment  of  the  taxes,  interest,  and  charges 
thereon."  The  court  decided  that  a  notice  which  stated  that  the 
sale  would  be  made  at  such  public  and  convenient  place  as  the 
county  treasurer  should  select  at  the  county  seat,  was  a  sufficient 

ciently  certain,  they  should  be  gross  defects  only  which  should  be  noticed 
if  at  all,  after  the  lapse  of  thirty-four  years,  and  a  majority  of  the  court  are 
of  the  opinion  that  the  advertisement  was  sufficient."  The  court  lay  stress 
on  the  fact  that  the  long  lapse  of  time  should  prevent  minor  defects  being 
noticed,  but  the  majority  of  the  court  held  the  advertisement  sufficiently 
definite. 

1  Taft  V.  Barrett,  58  N.  H.  447. 

2  Wells  V.  Burbank,  17  N.  H.  393.  Said  the  court  (p.  411) :  "It  is  not 
necessary  to  settle  at  this  time  what  may  be  a  public  place  within  the 
meaning  of  the  statute.  Practically,  it  is  generally  supposed  to  mean  a 
tavern,  store,  or  other  place  where  people  are  in  the  habit  of  resorting  for 
the  transaction  of  business.  Perhaps  a  meeting-house,  open  from  week  to 
week  for  public  worship,  may  come  within  the  description.  How  we 
might  hold  in  this  case  if  there  had  been  a  dwelling-house  within  the 
township,  but  no  place  moi'e  public,  we  have  no  occasion  to  inquire.  As 
there  was  no  inhabitant,  there  could  be  no  public  place.  Lex  non  cogit  ad 
impossibilia.  The  result  is  not  that  the  tax  could  not  be  collected  because 
no  advertisement  could  be  posted  in  a  public  place  in  the  township,  but 
that  it  might  be  collected  without  such  advertisement,  if  the  other  notices 
required  by  the  statute  u'^ere  duly  given."  And  see,  also.  Wells  v.  Com- 
pany, 47  N.  H.  255 ;  Cahoon  v.  Coe,  52  N.  H.  525. 
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compliance  with  the  statute.*  Mr.  Justice  Christiancy  said  that 
the  question  was  purely  one  of  statutory  construction.  "The 
power  of  the  legislature  to  authorize  a  sale  of  these  lands  for  the 
taxes,  without  any  such  notice  of  the  place,  is  admitted.  We 
are  not,  then,  to  inquire  what  we  think  the  legislature  should 
have  required  in  reference  to  the  notice  of  sale,  but  what  they 
have  actually  seen  Jit  to  require.  The  court  are  not  to  make  or 
amend  the  statute,  but  to  construe  it  as  it  is ;  and  the  whole  office 
of  construction  is  to  ascertain  and  give  effect  to  the  intention  of 
the  legislature.  And  in  construing  statutes  in  reference  to  tax 
sales,  the  rules  of  construction  should  be  no  more  strict  or  techni- 
cal, nor  more  loose  and  fanciful,  tban  in  the  construction  of 
statutes  generally.  In  all  alike,  the  legislative  intent  must 
govern."  ^ 

1  Clark  V.  Mowyer,  5  Mich.  462.  This  case  was  affirmed  in  Wisner  v. 
Davenjoort,  5  Mich.  501. 

*  In  Clark  v.  Mowyer,  5  Mich.  462,  465.  The  proposition  urged  in  thia 
case  was  that  the  county  ti-easurer  should  select  the  particular  place  of 
sale  at  the  county  seat,  and  notify  the  auditor-general  of  the  selection 
before  notice  of  sale  was  given,  and  that  the  place  so  selected  should  be 
inserted  in  the  notice  issued  by  the  auditor-general.  The  court  said: 
'■^The  first  and  obvious  answer  to  this  proposition  is,  that  if  the  legislature 
had  intended  the  notice  to  state  the  jmrticular  house  or  place  selected  by 
the  treasurer,  it  would  have  been  easy,  and  in  the  natural  course  of  legisla- 
tion upon  a  matter  where  certainty  in  the  law  was  so  important,  and  where 
any  uncertainty  might  materially  affect  the  revenue  of  the  State,  to  have 
said  so  expressly.  It  was  a  matter  which  could  not  well  have  escaped 
their  notice.  They  had  expressly  given  the  treasurer  the  right  to  select; 
and  if  we  believe  it  did  escape  their  notice,  then  it  clearly  cuts  off  all 
inference  of  the  intent  claimed,  and  it  would  then  be  a  casus  omissus,  and 
not  within  the  statute.  But,  second,  if  it  were  intended  that  the  several 
county  treasurers  should  so  inform  the  auditor-general  of  the  place 
selected  before  he  issued  his  notice,  it  would  have  imposed  it  as  a  duty 
upon  the  county  treasurers  to  make  such  selection  before  that  time,  and 
officially  to  notify  the  auditor-general  of  the  fact,  and  have  given  him,  also, 
a  right  to  demand  its  performance.  But  the  law,  so  far  from  imposing  this 
upon  the  treasurers  as  an  official  duty,  has  not  even  authorized  them  to  do 
so  officially ;  and  hence  any  notification  by  such  treasurer  of  such  selection 
would  be  an  unofficial  act,  and  of  no  binding  authority.  Suppose  the  treas- 
urer was  called  upon  to  select  and  notify  the  auditor,  and  should  refuse; 
could  this  court  compel  him  to  do  so  by  mandamus  under  this  law? 
Clearly,  it  could  not.  It  is  little  less  than  absurd  to  suppose  that  the  legis- 
lature intended  to  leave  the  revenue  of  the  State  thus  dependent  upon  the 
mere  chance  of  the  auditor  being  able  to  divine  beforehand  tlie  various 
places  selected,  or  to  be  selected  by  the  several  county  treasurers  in  the 
State,  without  requiring  them  to  give  the  information.    It  is  not  very 
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§  1362.  Particular  place  of  sale. —If  the  statute  requires  the 
sale  to  be  made  before  the  court-house  door  of  the  county,  the 
sale,  if  made  inside  the  court-house,  is  void,  and  the  sale  and 

reasonable  to  suppose  the  legislature  intended  to  make  the  public  revenue 
dependent  upon  the  unofficial  politeness  of  thirty  or  forty  different  countv 
treasurers  acting  upon  their  separate  and  individual  responsibility,  with- 
out any  of  the  obligations  of  official  duty.    But,  third,  this  proposition  is 
not  sustained  by  the  language  of  the  statute.    If  it  had  been  the  intention 
that  the  treasurer  should  first  select  and  notify  the  auditor  of  the  place 
selected,  and  that  he  should  state  the  place  so  selected,  it  would  more  prop- 
erly have  used  the  terms  '  at  such  place  as  the  county  treasurer  may  have 
selected,'  and  not  'at  such  place  as  the  treasurer  may  select.'    The  entire 
clause  looks  to  the  future,  and  not  to  the  past.    But,  fourth,  suppose  the 
statute  were  ambiguous  or  doubtful  as  to  this  point ;  suppose,  even,  it 
were  barely  susceptible  of  a  construction  not  requiring  the  auditor  to  state 
the  place  ;  and  (what  I  think  is  contrary  to  the  fact)  that  the  more  obvious 
construction  were  such  as  the  plaintiff  claims,  still  from  the  very  date  of 
the  act  it  has  received  a  different  practical  construction  in  the  auditor- 
general's  office,  which  in  this  respect,  has  been  uniform  from  that  day  to 
this.    Every  sale  for  taxes  made  in  the  State  for  the  last  twelve  years  has 
been  made  under  this  practical  construction,  and  under  an  auditor's  notice, 
precisely  the  same  as  that  given  in  this  case,  not  one  in  which  the  place 
selected  by  the  treasurer  has  been  stated.    This  practical  construction  must 
have  been  known  to  the  legislature.    We  cannot  suppose  them  ignorant  of 
what  all  other  men  knew  in  reference  to  the  public  acts  of  one  of  the  exec- 
utive departments  of  the  government,  upon  which,  more  than  any  other, 
depended  the  revenue  of  the  State,    Yet,  with  full  knowledge  of  this  prac- 
tical construction,  the  legislature  in  1853,  when  they  entirely  remodeled 
the  tax  laws  of  the  State,  continued  this  provision  without  the  alteration  of 
a  letter.    A  like  general  revision  of  the  tax  laws  is  again  made  in  1858,  and 
this  provision  is  retained  without  alteration.    Rights  have  become  vested 
under  this  construction  to  the  amount  of  many  hundred  thousands,  and 
perhaps  even  millions  of  dollars  ;  and  it  is  now  too  late  to  disturb  this'con- 
struction  (unless  it  be  clearly  against  any  possible  construction  of  the 
statute),  without  wantonly  disregarding  the  principles  of  justice  and  sound 
policy,  for  centuries  well  settled  by  judicial  decisions.    That  such  legisla- 
tive sanction  should  have  weight  in  the  construction  of  the  statute,  see 
Coutant  V.  People,  11  Wend.  511 ;  Rex.  v.  Loxdale,  1  Burr.  447 ;  Henry  v 
Tilson,17  Vt.  479;  McKenzie  v.  State,  G  Eng.  594;  U.  S.  v.  Freeman,  3 
How.  5o7.    That  the  practical  construction  so  long  given  by  the  auditors- 
general  in  their  notices  of  sale  under  this  section  should  control  in  this 
case,  see  2  Coke  R.  81 ;  Co.  Lit.  18G,  n.;  Eai-1  of  Buckinghamshire  v.  Drury, 
2  Eden,  61, 64,  74 ;  U.  S.  Bank  v.  Halstead,  10  Wheat.  51,  63  ;  Bank  of  Utica 
V.  Mersereau,  3  Barb.  Ch.  530,  579.    Practical  construction  by  departments 
at  Washmgton  :  Surgett  v.  Lapice,  8  How.  68 ;  Bissell  v.  Penrose,  8  How. 
336.    Practical  construction  of  Constitution:    Stuart  v.  Laird,  1  Cranch, 
299;  McCulloch  v.  Maryland,  4  Wheat.  316;  Briscoe  v.  Bank  of  Kentucky,' 
11  Peters,  319 ;  TJ.  S.  v.  Hudson,  7  Cranch,  32.    As  to  form  of  acknowledg- 
ment of  deeds,  McFerran  v.  Powers,  1  Serg.  &  R.  102 ;  5  Cranch,  22.    See, 
also,  Jackson  v.  Jumaer,  2  Cowen,  552." 
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subsequent  deed  pass  no  title.^  "  It  is  well  established  in  this 
State,  that  a  i>ersou  claiming  to  hold  land  under  a  sale  for  taxes 
can  only  maintain  his  title  when  the  law  has  been  strictly  pur- 
sued. It  is  immaterial  whether  it  was  more  convenient  to  all 
persons,  or  better  in  any  respect  to  sell  within  than  before  the 
court-house ;  the  law  has  prescribed  the  place  of  sale,  and  that 
is  the  only  proper  place ;  and  it  is  so  because  the  law  has  said 
so,  and  there  can  be  no  reasoning  about  it."^  Under  a  statute 
requiring  an  advertisement  to  be  posted  up  in  some  public  place, 
it  is  held  that  a  shoemaker's  shop  is  not  a  public  place.^  Where 
an  affidavit  stated  that  one  notice  was  posted  "on  the  inner 
walls  of  the  Peshtigo  Co.'s  store  at  Peshtigo  village,"  one  "on 
the  inner  walls  of  the  postoffice  in  Marinette,"  and  one  "  on  the 
inner  walls  of  the  postoffice  in  the  city  of  Oconto,"  but  omitted 
to  state  that  the  places  specified  were  public  places,  the  court 
decided  that  in  the  absence  of  proof  to  the  contrary,  it  will  be 
presumed  that  places  of  the  kind  named  in  the  affidavit  are 
public  places.* 

§  1363.  Publication  of  notice  in  newspaper. — If  a  statute 
requires  a  notice  to  be  published  for  five  days,  "  Sundays  and 
non-judicial  days  excepted,"  and  if  the  last  day  of  publication  falls 
on  a  Sunday,  and  the  notice  is  published  in  the  paper  issued  on 
that  day,  the  statute  has  not  been  complied  with.  The  last  day 
being  Sunday,  it  is  not  to  be  counted.®  If  the  statute  i-equires 
the  publication  to  be  in  the  newspaper  of  the  public  printer  of 
the  State,  and  before  the  expiration  of  the  time  for  publication 
such  paper  had  ceased  to  be  the  State  paper,  the  notice  is  not 
sufficient.^  One  of  the  provisions  in  the  Constitution  of  the 
State  of  Illinois  was :  "  Hereafter  no  purchaser  of  any  land 
or  town  lot,  at  any  sale  of  land  or  town  lots  for  taxes  due 
either  to  this  State  or  any  county,  or  incorporated  town  or  city 
within  the  same,  or  at  any  sale  for  taxes  or  levies  authorized  by 

1  Rubey  v.  Huntsman,  32  Mo.  501. 

*  RulDcy  V.  Huntsman,  32  Mo.  501.  See,  also,  Vasser  v.  George,  47  Miss. 
713  ;  McNair  v.  Jensen,  33  Mo.  312 ;  State  v.  Rollins,  29  Mo.  267. 

3  Tidd  V.  Smith,  3  N.  11.  178. 

*  Hart  V.  Smith,  44  Wis,  213, 

6  San  Francisco  v.  McCain,  50  Cal.  210;  People  v.  McCain,  51  Cal.  360. 
6  Bussey  i\  Leavitt,  12  Me.  378. 
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the  laws  of  this  State,  shall  be  entitled  to  a  deed  for  the  land  or 
town  lots  so  purchased,  until  he  or  she  shall  have  complied  with 
the  following  conditions,  to  wit :  Such  purchaser  shall  serve,  or 
cause  to  be  served,  a  written  notice  of  such  purchase  on  every 
person  in  possession  of  such  land  or  town  lot,  three  months  before 
the  expiration  of  the  time  of  redemption  on  such  sale ;  in  which 
notice  he  shall  state  when  he  jjurchased  the  land  or  town  lot, 
the  description  of  the  land  or  town  lot  he  has  purchased,  and 
when  the  time  of  redemption  will  expire.  In  like  manner  he 
shall  serve  on  the  person  or  persons  in  whose  name  or  names 
such  land  or  lot  is  taxed,  a  similar  written  notice,  if  such  person 
or  persons  shall  reside  in  the  county  where  such  land  or  lot, 
shall  be  situated ;  and  in  the  event  that  the  person  or  persons 
in  whose  name  or  names  the  land  or  lot  is  taxed  do  not  reside  in 
the  county,  such  purchaser  shall  publish  such  notice  in  some 
newspaper  printed  in  such  county;  and  if  no  newspaper  is 
printed  in  the  county,  then  in  the  nearest  newspaper  that  is  pub- 
lished in  this  State  to  the  county  in  which  such  land  or  lot  is  situ- 
ated ;  which  notice  shall  be  inserted  three  times,  the  last  time  not 
less  than  three  months  before  the  time  of  redemption  shall  expire. 
Every  such  purchaser,  by  himself  or  agent,  shall,  before  he  shall 
be  entitled  to  a  deed,  make  an  affidavit  of  his  having  complied 
with  the  conditions  of  this  section,  stating  particularly  the  facts 
relied  on  as  such  compliance ;  which  affidavit  shall  be  delivered 
to  the  person  authorized  by  law  to  execute  such  tax  deed,  and 
which  shall  by  him  be  filed  with  the  officer  having  custody  of 
the  records  of  lands  and  lots  sold  for  taxes,  and  entries  of 
redemption  in  the  county  where  such  land  or  lot  shall  lie,  to  be 
by  such  officer  entered  on  the  records  of  his  office,  and  carefully 
preserved  among  the  files  of  his  office ;  and  which  record  or  affi- 
davit shall  be  privia  facie  evidence  that  such  notice  has  been 
given."  These  constitutional  provisions  came  before  the  Supreme 
Court  of  that  State  for  construction,  and  Mr.  Chief  Justice 
Treat,  in  delivering  the  opinion  of  the  court,  said  that  they  were 
manifestly  designed  for  the  benefit  of  the  real  estate  owner. 
"The  principle  is,  that  he  shall  not  be  divested  of  his  title  by  a 
sale  for  taxes,  unless  he  has,  when  practicable,  personal  notice  of 
the  sale,  and  of  the  time  when  his  right  to  redeem  will  expire. 
To  secure  this  object,  the  purchaser  is  required  to  serve  a  written 
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notice  of  those  facts  on  every  person  in  possession  of  the  land, 
and  on  the  party  in  whose  name  it  was  listed  for  taxation,  at 
least  three  months  before  the  time  of  redemption  will  expire. 
If  the  latter  is  not  a  resident  of  the  county,  a  similar  notice  must 
be  published  in  a  newspaper  of  the  county ;  and  if  there  is  no 
newspaper  within  the  county,  the  notice  must  be  published  in 
the  nearest  newspajDer  to  the  county.  These  requirements,  being 
intended  for  the  protection  of  the  owner,  must  be  strictly  com- 
plied with  in  order  to  divest  him  of  title.  They  arc  imperative, 
and  cannot  be  disregarded.  The  purchaser  is  not  entitled  to  a 
deed  until  these  precedent  conditions  are  strictly  performed; 
and  if  he  succeeds  in  obtaining  a  deed  without  such  performance, 
the  title  of  the  owner  will  not  thereby  be  defeated.  In  this 
case  the  plaintiff,  in  whose  name  the  land  was  assessed,  did  not 
reside  in  the  county,  and  no  newspaper  was  published  therein. 
It  was,  therefore,  incumbent  on  the  defendant  to  give  notice  in 
the  '  nearest  newspaper  published  in  this  State  to  the  county.' 
The  question  is,  has  he  complied  with  this  requisition?  It  is 
clear  that  the  answer  must  be  in  the  negative.  The  notice  is  to 
be  published  in  the  nearest  newspaper  to  the  county.  That  is  a 
matter  of  fact  which  is  easily  ascertained.  A  newspaper  of  an 
adjoining  county  may  not  be  the  nearest  newspaper  to  the  county 
in  which  the  land  is  situated.  And  the  newspapers  of  the 
adjoining  counties  may  not  be  equally  near  to  the  county  where 
the  land  lies.  The  question  which  is  the  nearest  newspaper  to 
the  county  iflust  necessarily  be  determined  by  comparing  the 
distances  between  the  places  of  publication  and  the  county  line. 
That  is  the  only  way  of  ascertaining  the  jiaper  in  which  to  give 
the  notice.  In  this  case,  there  were  four  newspapers  published 
nearer  to  the  county  tlian  the  one  in  which  the  notice  was 
inserted.  The  notice  should  have  appeared  in  the  Alton  paper, 
its  office  of  publication  being  several  miles  nearer  to  the  county 
than  that  of  the  CarroUton  papers.  The  fact  that  the  latter 
paper  had  a  respectable  circulation  in  the  county  has  nothing  to 
do  with  the  question.  The  owner  has  the  right  to  insist  upon 
a  strict  execution  of  this  requirement  of  the  Constitution.  He 
is  not  to  be  deprived  of  his  estate,  except  in  the  mode  prescribed. 
The  affidavit  of  the  defendant  was  only  prima  facie  evidence 
that  the  notice  was  published  in  the  nearest  newspaper.     It  was 
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competent  for  the  plaintiff  to  prove  that  the  fact  was  otherwise, 
and  when  that  was  done,  the  sheriff's  deed  necessarily  fell  for 
the  want  of  a  foundation  upon  which  to  stand,"  ^ 

§  1364.  Variance  in  name  of  paper.— A  statute  required  an 
advertisement  to  be  published  in  the  Vermont  Republican, 
printed  at  a  certain  place.  The  record  showed  that  the  adver- 
tisement was  published  in  the  Vermont  Republican  and  Amer- 
ican Yeoman,  printed  at  the  same  place.  The  court  held 
that  the  latter  sufficiently  appeared  to  be  the  same  paper  desig- 
nated in  the  statute.^ 

§  1365.  Paper  partly  printed  in  county. — Where  the  pub- 
lisher of  a  newspaper  has  the  half  of  each  issue  printed  out  of 
the  county,  and  the  other  half,  including  the  notice  of  sales  for 
delinquent  taxes,  together  with  other  matters  of  local  interest,  is 
printed  in  the  county,  the  paper  is  considered  to  be  printed  in 
the  county,  as  contemplated  by  the  statute.^ 

§  1366.  Publication  in  several  newspapers.  —  A  statute  in 
Ohio  provided  that  the  officer  on  receiving  the  delinquent  list 
should  immediately  cause  the  same  to  be  advertised  for  six  weeks 
successively  in  some  newspaper  printed  at  the  seat  of  government 
of  the  State,  and  also  in  a  newspaper  printed  in  his  proper 
county,  if  any  such  there  was,  and  if  not,  in  some  newspaper  in 
most  general  circulation  in  such  county.  It  was  contended 
before  the  Supreme  Court,  that  as  there  was  no  paper  printed  in 
the  county  in  which  the  land  sold  for  taxes  was  situated,  and  as 

•  Weer  v.  Hahn,  15  HI.  298,  301. 

*  Isaacs  V.  Shattuck,  12  Vt.  668,  Redfield,  J.,  in  delivering  the  opinion 
of  the  court,  said :  "  Had  the  name  of  the  paper  been  entirely  changed,  it 
might  be  necessary  that  it  should  in  some  way  appear  to  be  the  same 
paper  in  which  the  statute  required  the  publication.  But  the  assumption 
of  some  kind  of  surname,  or  nom  de  giierre,  not  as  Scipio  received  the  sur- 
name of  Africanus,  in  consequence  of  what  he  had  done,  but  as  a  mere 
catch  5r  indication  of  the  principles  which  they  intend  to  adopt  and  advo- 
cate, is  of  so  common  occurrence  among  newspaper  publishers  as  to 
attract  no  more  attention  from  the  public  than  does  the  change  of  the 
'text'  or  motto,  or  of  the  type  in  which  the  name  of  the  paper  is  printed. 
The  second  name  of  a  newspaper  is  seldom,  if  ever,  regarded  in  common 
parlance,  and  need  not  have  been  in  the  record.  But  the  'addition  '  raises 
no  doubt  of  the  identity  of  the  paper." 

»  Hart  V.  Smith,  44  Wis.  213, 
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the  paper  published  at  the  capital  of  the  State  was  in  general 
qirculation  in  that  county,  it  was  not  necessary  to  publish  it  in 
any  other.  But  the  court  said  that  such  a  construction  could  not 
be  placed  upon  the  law.  The  statute  required  the  publication, 
according  to  the  views  of  the  court,  to  be  made  in  two  papers.^ 
The  court  in  concluding  its  opinion  made  this  observation :  "  The 
requisitions  of  the  law  are  substantial  and  useful,  and  cannot  be 
dispensed  with.  Tax  sales  are  attended  Math  greater  sacrifices  to 
the  owners  of  land  than  any  others.  Purchasers  at  those  sales 
seem  to  have  but  little  conscience.  They  calculate  on  obtaining 
acres  for  cents,  and  it  stands  them  in  hand  to  see  that  the  pro- 
ceedings have  been  strictly  regular."^  If  the  law  requires  that 
the  officer  shall  at  least  a  specified  time  before  the  expiration  of 
the  period  allowed  for  redemption,  cause  to  be  published  for  a 
certain  time  in  all  the  public  newspapers  printed  in  the  State,  a 
notice  that  unless  the  lands  should  be  redeemed  by  a  certain  day 
they  would  be  conveyed  to  the  purchaser,  a  failure  to  publish  a 
notice  in  compliance  with  the  statute,  in  one  or  more  of  such 
newspapers,  renders  void  the  conveyance  made  by  the  officer  to 
the  purchaser.^ 

§  1367.  Time  of  publication.  —  Where  a  statute  requires  a 
notice  of  intention  to  make  street  improvements  to  be  published 
daily,  with  the  exception  of  Sundays,  for  ten  days  in  the  news- 
paper having  the  contract  for  the  public  printing,  the  notice,  if 
printed  in  such  paper  for  eight  out  of  ten  consecutive  days,  the 
two  remaining  days  being  Sundays,  the  paper  not  being  issued 
on  such  days,  is  not  published  for  the  requisite  time.  In  such  a 
case  the  publication  is  insufficient  and  void.'*  Where  the  statute 
requires  the  notice  to  be  published  for  twenty  days,  a  publica- 
tion for  nineteen  days  is  insufficient.  "  If  the  treasurer  could 
reduce  the  time  to  nineteen  days,  there  is  no  reason  why  he 
might  not  have  made  it  ten,  or  any  less  number."^  If  a  statute 
requires  a  notice  to  be  published  daily,  Sundays  excepted,  in  a 
newspaper  for  five  days,  a  publication  commencing  on  the  fourth 

>  Lessee  of  Hughey  v.  Horrel,  2  Ohio,  231. 

»  In  Lessee  of  Hughey  v.  Horrel,  2  Ohio,  231,  233. 

'  Banner  v.  Eastman,  50  Barb.  639. 

*  Haskell  v.  Bartlett,  34  Cal.  281. 

»  State  V.  Mayor  of  Newark,  36  N,  J.  L.  288. 
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day  of  the  month  and  ending  on  Sunday,  the  eighth  day  of  the 
month,  is  insufficient,  as  the  last  publication  should  have 
appeared  on  the  ninth.^  Under  a  statute  requiring  that  a  notice 
of  the  time  and  place  of  the  sale  of  real  property  for  taxes  shall 
"be  given  by  advertisement  inserted  in  some  newspaper  pub- 
lished in  said  city,  once  in  each  week  for  at  least  twelve  suc- 
cessive weeks,"  the  notice  must  be  published  for  twelve  full  weeks 
or  eighty-four  days.  If  the  notice  is  published  for  only  eighty- 
two  days,  the  sale  is  illegal  and  no  title  passes.^  In  this  case 
the  question  was  whether  the  statute  meant  that  twelve  insertions 
in  successive  weeks  was  sufficient  notice,  without  respect  to  the 
number  of  days  in  twelve  weeks.  The  language  of  the  court  on 
this  point  was :  "  We  do  not  doubt  that  if  the  statute  had  been 
*once  in  each  week  for  twelve  successive  weeks,'  a  previous 
notice  of  the  particular  day  of  sale  having  been  given  to  the 
owner  of  the  property,  that  it  might  very  well  be  concluded  that 
twelve  notices  in  different  successive  weeks,  though  the  last 
insertion  of  the  notice  for  sale  was  on  the  day  of  sale,  was  suffi- 
cient. But  when  the  legislator  has  used  the  words,  '  for  at  least 
twelve  successive  weeks,'  we  cannot  doubt  that  the  words,  at  least 
as  they  would  do  in  common  parlance,  mean  a  duration  of  the 
time  that  there  is  in  twelve  successive  weeks  or  eighty- four  days. 
Every  statute  must  be  construed  from  the  words  in  it,  and  that 
construction  is  to  be  preferred  which  gives  to  all  of  them  an 
operative  meaning.  Our  construction  of  the  statute  under 
review  gives  to  every  word  its  meaning.  The  other  leaves  out 
of  consideration  the  words  'for  at  least,'  which  mean  a  space  of 
time  comprehended  within  twelve  successive  weeks  or  eighty-four 
days.  The  preposition  '  for '  means  of  itself  duration  when  it  is 
put  in  connection  with  time,  and  as  all  of  us  use  it  in  that  way, 
in  our  every-day  conversation,  it  cannot  be  presumed  that  the 
legislator,  in  making  this  statute,  did  not  mean  to  use  it  in  the 
same  way.  Twelve  successive  weeks  is  as  definite  a  designation 
of  time,  according  to  our  division  of  it,  as  can  be  made.  When 
we  say  that  anything  may  be  done  in  twelve  weeks,  or  that  it 
shall  not  be  done  for  twelve  weeks,  after  the  happening  of  a  fact 
which  is  to  precede  it,  we  mean  that  it  may  be  done  in  twelve 

*  Alameda  Macadamizing  Co.  v.  Huff,  57  Cal.  331. 

*  Early  v.  Doe,  16  How.  GIO. 
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weeks  or  eighty-four  days,  or,  as  the  case  may  be,  that  it  shall 
not  be  done  before.  The  notice  for  sale  in  this  instance  was 
the  fact  Avhich  was  to  precede  the  time  for  sale,  and  that  is 
neither  qualified  nor  in  any  way  lessened  by  the  words  'once  a 
week,'  which  precede  in  this  statute  those  which  follow  them, 
*for  at  least  twelve  successive  weeks.'  ....  The  construction 
of  the  statute  will  be  recognized  to  be  in  harmony  wi'th  that 
policy  of  the  law  which  experience  has  established  to  protect  the 
ownerships  of  property  from  divestiture  by  statutory  sales,  where 
there  has  not  been  a  substantial  compliance  with  the  law,  by 
which  a  public  officer  is  empowered  to  sell  it.  Property  is 
liable  to  be  sold  on  account  of  an  undischarged  obligation  of  the 
owner  of  it  to  the  public  or  to  his  creditors.  But  it  can  only  be 
done  in  either  case  where  there  has  been  a  substantial  compliance 
with  the  prerequisites  of  the  sale,  as  those  are  fixed  by  law.  Any 
assumption  by  the  officer  appointed  to  make  the  sale,  or  disregard 
of  them,  the  law  discountenances.  He  may  not  do  anything  of 
himself,  and  must  do  all  as  he  is  directed  by  the  law  under  which 
he  acts.  He  may  not,  by  any  misconstruction  of  it,  anticipate 
the  time  for  sale  within  which  the  owner  of  the  property  may 
prevent  a  sale  of  it,  by  paying  the  demand  against  him,  and  the 
expenses  which  may  have  been  incurred  from  his  not  having 
done  so  before.  This  the  law  always  presumes  that  the  owner 
may  do,  until  a  sale  has  been  made.  He  may  arrest  the  uplifted 
hammer  of  the  auctioneer  when  the  cry  for  sale  is  made,  if  it  be 
done  before  a  bona  fide  bid  has  been  made."^  So,  a  requirement 
of  publication  for  "  three  successive  weeks  in  some  newspaper," 
means  a  publication  for  twenty-one  days,  and  not  simply  three 
insertions  in  a  newspaper.^ 

»  In  Early  v.  Doe,  16  How.  610,  616,  per  Mr.  Justice  Wayne. 

2  Lougbridge  v.  The  City  of  Huntington,  56  Ind.  253.  See,  also,  as  to 
time  of  publication,  Caston  v.  Caston,  60  Miss.  475  ;  Pennell  v.  Monroe,  30 
Ark.  GCl ;  Clarke  v.  Rowan,  53  Ala.  400  ;  Moore  v.  Brown,  4  McLean,  211  ; 
11  How.  414;  Steuart  v.  Meyer,  54  Md.  454;  Kellogg  v.  McLaughlin,  8 
Ohio,  114;  Dubuque  v.  Wooton,  28  Iowa,  571;  Westbrook  v.  Willey,  47 
N.  Y.  457  ;  Renshaw  ?>.  Imboden,  31  La.  An.  661 ;  Hilgers  v.  Quinney,  51 
Wis.  62;  Eaton  v.  Lyman,  33  Wis.  34;  Cass  v.  Bellows,  31  N.  H.  501 ;  64 
Am.  Dec.  347;  Andrews  v.  People,  83  111.  529;  84  111.  28  ;  Rlcketts  v.  Hyde 
Park,  85  El.  110 ;  Hobbs  v.  Clements,  32  Me.  67  ;  Elliott  v.  Eddins,  24  Ala. 
508 ;  Flint  v.  Sawyer,  30  Me.  226 ;  Farrar  v.  Eastman,  1  Fairf.  191 ;  5  Greenl. 
345. 
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§  1368.  Parol  evidence  to  correct  mistake.  —  "Where  the  record 
shows  upon  its  face  an  insufficient  advertisement,  parol  evidence 
is  not  admissible  to  correct  the  mistake.^ 

§  1369.     Date  of  paper.— The  date  of  a  paper  is  generally  to 
be  considered  as  the  date  of  its  publication.^     Thus,  a  statute 
required  the  first  publication  of  a  notice  of  a  tax  sale  in  a  news- 
paper to  be  eight  weeks  prior  to  the  day  of  sale.     The  first 
publication  was  in  the  number  dated  September  21st,  giving 
notice  of  a  sale  for  November  15th.     There  being  one  day  want- 
ing to  make  eight  weeks,  a  party  to  a  suit  sought  to  introduce 
evidence  to  show  that  the  paper  was  actually  printed  and  ready 
to  be  delivered  on  the  afternoon  of  September  20th,  and  was 
actually  delivered  to  the  subscribers  in  the  village  where  the 
paper  was  published  that  afternoon  or  evening,  and  the  residue 
of  the  issue  was  left  in  the  postoffice  that  night  directed  to  the 
other  subscribers,  and  went  out  in  the  mail  the  next  morning. 
But  the  court  held  that  the  publication  of  notice  was  insufficient, 
and  the  sale  void,  saying:   "  We  think  the  true  construction  of 
the  statute  is,  that  the  printed  date  of  the  newspaper  is  generally 
to  be  regarded  as  the  date  of  publication,  and  that  there  was  no 
evidence  in  this  case  competent  to  show  that  the  paper  was  pub- 
lished the  day  before  its  date.     However  it  might  be  in  case  of 
fraud  or  mistake  in  the  printed  date,  or  under  other  peculiar  cir- 
cumstances, we  have  no  doubt  but  that  the  date  of  the  paper  was 
intended  by  the  legislature  to  be  the  date  of  publication  in  ordi- 
nary cases  of  notice  in  a  weekly  paper  published  on  a  fixed  and 
uniform  day  of  the  week,  purporting  and  generally  understood 
to  be  published  on  the  day  of  its  date,  and  actually  issued  so 
near  that  day  as  to  justify  the  understanding  that  for  the  practi- 
cal purpose  of  giving  legal  notice,  that  is  the  day  of  publication. 
Obvious  reasons  of  convenience  and  certainty,  and   the  gen- 
eral understanding  and  practice  prevailing  in  this  State,  which 
the  makers  of  the  statute  cannot  be  presumed  to  have  overlooked, 
show  that  such  must  have  been  the  legislative  desio-n."^ 

^  KeUogg  V.  McLaughlin,  8  Ohio,  114;  Fitch  v.  Pinkard,  4  Scam.  69: 
Alvord  V.  Collin,  20  Pick.  418. 
2  Schoff  t).  Gould,  52  N.  H.  512. 
*  Schoff  V.  Gould,  52  N.  H.  512. 
II.  Deeds.  —  43. 
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§  1370.  Publication  in  supplement.  —  If  a  statute  provides 
that  the  deliuqueut  tax  list  shall  be  published  iu  a  newspaper 
published  in  the  city  and  county  iu  which  the  taxes  are  levied, 
or  in  a  supplement  to  such  newspaper,  and  that  the  time  and 
place  of  commencing  the  sale  shall  be  specified  in  such  publica- 
tion, the  list,  if  published  iu  a  supplement,  must  be  published 
in  one,  the  circulation  of  which  is  co-extensive  with  that  of  the 
paper.  If  the  supplement  is  not  circulated  co-extensively  with 
the  newspaper,  but  is  delivered  to  subscribers  and  others  within 
the  city  and  county,  and  not  to  those  who  reside  outside  of  the 
limits  of  the  city  and  county,  the  publication  is  not  in  compli- 
ance with  the  statute,  and  a  tax  deed  founded  on  such  sale  is 
void.^  A  decision  to  the  same  effect  was  made  in  Kentucky, 
where  the  printer  printed  the  list  on  separate  sheets  accompany- 
ing the  jjaper,  in  the  first  six  publications  in  the  proportion  of 
two  thirds  to  the  whole  number  of  subscribers,  and  in  the 
remaining  publications  iu  the  proportion  of  about  one  half.  To 
comply  with  the  law,  the  sheets  should  have  been  as  numerous 
as  the  subscribers  of  the  paper.^  If,  however,  the  circulation  of 
the  supplement  is  as  extensive  as  that  of  the  paper  itself,  no 
objection  can  be  taken  to  the  publication  of  the  list  in  this 
form.^ 

§  1371.  Printed  notices.  —  If  the  statute  requires  a. printed 
notice,  a  written  one  will  not  suffice.^  The  statute  in  force  in 
Missouri  provided  that  if  ordered  by  the  court,  notice  should  be 
given  "  by  posting  no  less  than  one  printed  handbill  or  adver- 
tisement in  each  municipal  township  iu  the  county  where  the 
lands  are  situate."  The  only  recital  of  any  advertisement  in 
the  deed  was  that  the  collector  proceeded  by  posting  iu  the  most 
public  place  in  each  municipal  township  one  written  notice,  con- 
taining a  list  of  the  land,  etc.  The  question  presented  to  the 
court  for  decision  was  whether  the  putting  up  of  written  notices 
was  a  sufficient  compliance  with  the  law.  Mr.  Justice  Wagner, 
in  delivering  the  opinion  of  the  court,  said:   "The  proposition 

»  TuUy  V.  Bauer,  52  Cal.  487. 
'  Davis  V.  Simms,  4  Bibb,  465. 
'  Zahradnicek  v.  Selby,  15  Neb.  579. 
*  Lagroue  v.  Rains,  48  Mo.  536, 
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may  be  laid  down  as  undoubted  that  the  advertisement  in  the 
time  and  manner  prescribed  by  law  is  prerequisite  to  the  valid- 
ity of  a  tax  title ;  and  this  principle  is  not  altered  by  the  pro- 
vision in  our  law  requiring  judgment  to  be  entered  up  in  the 
County  Court.     Before  the  adoption  of  the  present  law,  the  offi- 
cer derived  his  power  to  sell,  in  part,  from  the  advertisement. 
Now,  the  court  obtains  its  authority  to  proceed,  in  part,  from  the 
same  source.     Power  is  conferred  upon  the  court  to  be  exercised 
on  certain  defined  and  limited  contingencies ;  and  these  contin- 
gencies must  have  happened,  and  the  conditions  on  which  it  can 
act  must  have  been  performed,  before  its  act  can  be  valid.     Its 
authority  does  not  attach  until  the  law  has  been  pursued  and 
complied  with.      The  notice  is  the  indispensable  prerequisite, 
and  without  it  the  court  has  no  jurisdiction  in  the  premises.     As 
the  proceeding  is  ex  parte,  and  founded  upon  constructive  notice, 
a  strict  compliance  with  the  law  by  which  the  court  acquires 
jurisdiction  is  necessary.     When  the' law  prescribes  a  particular 
or  specific  manner  for  making  advertisements  or  giving  notices, 
no  court  or  officer  has  a  right  to  substitute  another  or  a  different 
mode.     The  law  required  that  the  handbill  set  up  should  be 
printed.      Here  the   requirement  was  wholly  disregarded,  and 
written  handbills  were  substituted.     There  are,  doubtless,  good 
and  sufficient  reasons  why  the  notices  should  be  printed.     Some 
persons  can  read  printing  who  cannot  read  writing.     Printed 
notices  are  calculated  to  attract  more  attention,  impart  a  more 
general  information,  and  give  greater  facility  for  examining  into 
what  land  is  to  be  sold  or  has  become  delinquent.     Everything 
that  has  a  tendency  to  inform  the  community  and  promote  com- 
petition in  these  sales  is  essential.     But  without  giving  reasons, 
it  is  sufficient  for  us  to  know  that  the  law  absolutely  demanded 
that  the  handbills  posted  up  should  be  printed,  and  that  the 
officers  disregarded  and  disobeyed  its  express  mandates.     If  they 
could  make  one  kind  of  substitution  they  could  another,  and  no 
person  could  ever  know  how  or  where  to  look  for  the  protection 
of  his  rights."' 

§  1372.    Consent  to  irregularities. —The  authority  of  the  offi- 
cer to  sell  must  be  derived  from  a  compliance  with  the  provis- 

'  In  Lagroue  v.  Rains,  48  Mo.  536,  538. 
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ions  of  the  statute.  On  this  ground  it  has  been  decided  that 
a  sale  founded  on  an  irregular  advertisement  is  not  valid, 
although  the  delinquent  gave  a  verbal  consent  to  the  irregularity 
in  the  advertisement.^  A  person  is  not  estopped  from  objecting 
to  the  validity  of  a  tax  because  he  paid,  in  previous  years,  taxes 
levied  upon  assessments  made  in  the  same  manner.^  "  One 
might  almost  as*  well  defend  an  action  for  an  assault  and  battery 
by  pleading  that  he  had  beaten  the  plaintiff  every  year  for  many 
years,  and  that  this  was  the  first  time  the  plaintiff  had  ever 
complained."^ 

§  1373.  Waiver  of  defects.  —  But  if  an  assessment  is  valid, 
and  a  person  interested  in  the  estate  requests  a  re- assessment, 
apportioning  the  taxes  according  to  the  respective  interests  of 
the  parties,  he  cannot  subsequently  object  to  the  new  assessment 
on  the  ground  merely  that  the  assessors  had  no  authority  to 
make  it.'*  If  a  party  to  whom  land  has  been  assessed  tenders  a 
sum  of  money  for  the  purpose  of  redeeming  land  from  a  tax  sale, 
he  admits,  it  is  held,  that  the  amount  tendered  is  due,  and 
waives  thereby  any  irregularity  in  the  assessment  or  sale.®  In  a 
case  in  Michigan,  there  was  a  misdescription  of  lands  in  an 
assessment  roll,  caused  by  following  a  list  furnished  by  the  parties 
themselves.  The  court  refused  to  allow  them  to  claim  the 
misdescription  as  a  ground  for  equitable  relief,  but  remitted 
them  to  their  legal  remedies.* 

§  1374.  Estoppel. — It  is  held  that  by  participating  in  the 
procurement  of  the  passage  of  a  local  statute,  by  ratifying, 
acquiescing  in,  or  approving  it  after  its  passage,  and  by  receiv- 
ing benefits  under  it,  parties  are  estopped  from  denying  the  con- 
stitutionality of  such  statute.  Such  persons,  it  is  held,  are 
liable  to  the  tax  authorized  by  the  statute,  although  to  all  other 


»  Scales  V.  Alvis,  12  Ala.  617 ;  46  Am.  Dec.  269. 
2  Cruger  v.  Dougherty,  43  N.  Y.  107. 
»  Cruger  v.  Dougherty,  43  N.  Y.  107,  120. 
«  Burr  V.  Wilcox,  13  Alleu,  209. 

5  Burton  v.  Hintrager,  18  Iowa,  348.    See  Brayton  v.  The  County  of 
Delaware,  16  Iowa,  44. 

«  Hubbard  v.  Winsor,  15  Mich.  146. 
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persons  it  may  be  unconstitutional  and  invalid.*  The  fact  that 
a  tax  deed  shows  a  sale  of  several  parcels  of  real  estate  en  masse, 
and  that  the  certificate  of  sale  upon  which  such  deed  was  exe- 
cuted by  the  officer  showed  a  sale  in  parcels,  does  not  estop  the 
officer  from  denying  the  validity  of  such  deed.^ 

§  1375.  Description  of  land  in  notice  of  sale. — The  descrip- 
tion of  the  property  in  the  notice  of  sale  and  prior  proceedings 
must  be  sufficient  to  enable  it  to  be  identified,  and  must  follow 
the  requirements  of  the  statute.  It  may  be  well  to  note  some 
instances.  A  description  "house  and  lot  north  side  of  Commer- 
cial Street,  formerly  owned  by  Belle  Creole,  also  brick  store 
north  side  of  Commercial  Street  and  second  from  the  corner  of 
Pine  and  Commercial,  including  lot  and  all  the  appurtenances, " 
—  notwithstanding  that  at  the  top  of  the  page  containing  this 
description  appear  the  words :  "  Nevada  County,  Nevada  Town- 
ship, Nevada  City, "  —  is  fatally  defective,  because  it  does  not  give 
the  "  metes  and  bounds,  or  describe  the  premises  by  lots  or  fractions 
of  lots,"  as  required  by  the  statute  in  force  at  that  time.^  If  land 
is  described  as  the  "unsold  portion"  of  eleven  square  leagues  of 
land  known  by  a  certain  name,  the  description  is  fatally  defective.'* 
"The  assessment  must  contain  a  true  description  of  the  land  in 
order  that  the  purchaser  may  be  enabled  to  know  what  land  he 
is  purchasing,  and  that  the  owner  may  know  from  the  advertise- 
ments required  to  precede  the  sale,  that  his  land  is  exposed  to 
sale,  and  that  he  may  save  it  by  paying  the  tax."' 

§  1376.  niustrations.  —  An  assessment  describing  a  tract  by 
metes  and  bounds,  and  excepting  from  the  tract  parcels  of  this 

*  Ferguson  v.  Landram,  5  Bush,  236.  In  this  case,  to  avoid  a  draft,  the 
people  of  a  county  met  at  the  county  seat,  and  resolved  to  raise  a  sum  of 
money  as  a  military  fund,  to  be  distributed  among  those  who  should 
thereafter  volunteer,  in  addition  to  the  bounty  offered  by  the  federal 
government.  They  appointed  a  committee  to  borrow  the  money,  and  to 
secure  an  act  of  legislature  authorizing  the  issue  of  bonds,  and  the  levy  of 
a  tax.    See,  also,  Ferguson  v.  Landram,  1  Bush,  548. 

2  Byam  v.  Cook,  21  Iowa,  392.  Sec  Telle  v.  Green,  28  Ind.  184 ;  Ives  v. 
North  Canaan,  33  Conn.  402.  See,  also,  Buchanan  v.  Upshaw,  1  How.  56; 
Isaacs  V.  Gearheart,  12  Mon.  B.  231. 

»  Kelsey  v.  Abbott,  13  Cal.  609. 

*  People  V.  Pico,  20  Cal.  595, 

*  Yenda  v.  Wheeler,  9  Tex.  408. 
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tract  which  had  previously  been  conveyed,  without  describing  the 
excepted  portions  by  metes  and  bounds,  nor  in  any  manner  what- 
ever, except  by  referring  to  deeds  placed  on  record,  is  void.^ 
"  The  law  in  requiring  an  advertisement  of  the  sale  has  the  double 
object  in  view,  to  apprise  the  owner  that  the  tax  is  unpaid,  and  to 
invite  the  attention  of  purchasers  in  such  manner  that  the  land  may 
be  sold  for  its  fair  market  price.  To  attain  these  objects,  it  is  neces- 
sary that  the  description  should  be  such  that  the  owner  may  know 
that  thetax  on  his  land  is  unpaid,  and  purchasers  may  know  or  learn 
the  precise  tract  intended,  and  be  enabled  to  estimate  its  actual 
value."  ^  A  description  of  land  as  a  "  part  of  a  lot,"  or  "  one  acre  of 
a  lot,"  without  further  words  of  quantity  or  location,  is  too  vague 
and  uncertain  to  authorize  a  sale.^  In  one  case,  the  quantity  of 
land  sold,  one  hundred  acres,  was  described  as  being  the  north  part 
of  lots  seven  and  eight,  section  one,  township  thirteen,  range  three. 
The  land  was  sold  as  an  entire  tract,  and  the  quantity  of  land  in 
each  lot  was  not  given.  The  law  in  force  at  the  time  required 
the  list  to  set  forth  "the  number  of  acres  in  each  particular  tract, 
lot,  section,  or  subdivision  thereof,  the  range,  township,  section, 
quarter  section,  tract,  lot,  or  part  thereof,  or  the  number  of  entry, 
location,  survey,  or  water-course,  as  the  nature  of  the  general  or 
particular  surveys  may  require,  so  as  completely  to  designate  or 
identify  the  same."  It  appeared  from  the  evidence  introduced 
that  the  two  lots  adjoined  each  other  on  the  east  and  west,  and 
had  the  land  been  conveyed  by  a  deed  by  a  similar  description, 
it  could  have  been  found  without  difficulty.  But  the  court  said 
that  "  although  this  description  might  be  sufficiently  certain  in  a 
deed,  it  does  not  follow  that  it  is  sufficiently  certain  to  sustain  a 
sale  for  taxes.  In  order  that  such  sales  may  be  sustained,  it  is 
necessary  that  all  the  requisitions  of  the  law  under  which  they 
are  made  should  have  been  complied  with,  and  any  departure 
from  these  requisitions  will  defeat  the  sale."  The  court  accord- 
ingly held  that  the  sale  was  void,  and  that  the  deed  made  in  pur- 
suance of  it  did  not  transfer  any  title.* 


»  People  V.  Cone,  48  Cal.  427. 

*  Lafferty's  Lessee  v.  Byers,  5  Ohio,  458,  per  Lane,  J. 

'  Lessee  of  Massie's  Heirs  v.  Long,  2  Ohio,  237 ;  15  Am.  Dec.  547. 

*  Lessee  of  Perkins  v.  Dibble,  10  Ohio,  433,  440 ;  36  Am.  Dec.  97. 
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§  1377.  Further  illnstrations. — A  description,  giving  the 
original  quantity  of  land  at  a  certain  number  of  acres  and  the 
quantity  to  be  sold  at  a  less  number,  is  insufficient.^  So  where 
two  tenants  in  common  owned  a  lot,  an  advertisement  purport- 
ing to  sell  "half  of  lot  No.  4,  in  square  No.  491,"  is  not  suffi- 
cient, and  a  sale  made  in  pursuance  of  this  notice  is  void.'' 
Said  Mr.  Justice  McLean :  "It  is  necessary  for  the  interest  of 
the  owner  that  he  should  be  informed  of  a  proceeding  which, 
unless  arrested  by  the  payment  of  the  tax,  would  divest  him  of 
his  property.  And  it  was  of  equal,  if  not  greater  importance, 
that  the  property  should  be  so  definitely  described,  that  no  pur- 
chaser could  be  at  a  loss  to  estimate  its  value.  It  is  not  suffi- 
cient that  such  a  description  should  be  given  in  the  advertisement 
as  would  enable  the  person  desirous  of  purchasing  to  ascertain 
the  situation  of  the  property  by  inquiry.  Nor,  if  the  purchaser 
at  the  sale  had  been  informed  of  every  fact  necessary  to  enable 
him  to  fix  a  value  upon  the  property;  yet  the  sale  would  be 
void,  unless  the  same  information  had  been  communicated  to  the 
public  in  the  notice.  Its  defects,  if  any  exist  in  the  description 
of  the  property  to  be  sold,  cannot  be  cured  by  auy  communication 

made  to  bidders  on  the  day  of  sale  by  the  auctioneer 

What  would  be  understood  by  such  a  description?  Suppose 
half  a  square  had  been  advertised,  it  not  having  been  divided 
into  lots,  would  it  convey  that  certainty  to  the  public,  as  to  the 
precise  property  about  to  be  sold,  that  would  enable  any  one  to 
form  an  opinion  of  its  value?  No  one  could  suppose  that  an 
undivided  half  of  the  square  was  to  be  sold  under  the  notice; 
and  which  half  was  offered,  could  not  be  determined  from  the 
advertisement.  Would  this  be  a  notice  under  the  requisites  of 
the  law?  The  value  of  a  lot  or  half  lot  depends  upon  its  situation. 
If  one  of  the  half  lots  front  two  streets  in  a  populous  part  of  the 
city,  it  is  of  much  higher  value  than  the  other  half.  And  this 
difference  in  value  may  still  be  greater,  if  the  lot  be  situated  near 

^  Laflferty's  Lessee  v.  Byers,  5  Ohio,  458.  In  this  case  the  land  in  the 
listing  for  taxation  and  the  advertisement  for  sale  was  thus  described :  — 


Name     1  ^''•-     ^^  1         OrigiiiMl         1      Originiil       1    Water-    1    .           1    „  .      1       ^ax 
x>ame.    |    e,jtj.y.    |    Proprietor.!   quantity.   I  course.]    ^•^''^-    |    '■^^^^-    \ 

.r^9^"      1     4  401       1             J°^''             1             170             1       '^^^'^       1       7'?       1        2        1       392  2 
Haines.  |    ^'^^      \         Haines.         |            ^'^           \     River.     1       ''^      1       "       1 

*  Ronkendorff  v.  Taylor's  Lessee,  4  Peters,  350. 
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the  middle  of  a  square,  fronting  the  street,  and  it  be  divided  so 
as  to  cut  off  one  half  of  it  from  the  street.  It  will  thus  be  seen, 
that  it  is  not  a  matter  of  small  importance  to  the  person  who 
wishes  to  purchase,  to  know  which  half  of  a  lot  is  offered  for 
sale;  and  as  any  uncertainty  in  this  matter  must  materially  affect 
the  value  of  the  property  at  the  sale,  it  is  of  great  importance  to 
the  owner  that  the  description  should  be  definite.  That  an 
undivided  moiety  of  a  lot  may  be  sold  for  taxes,  has  already 
been  stated.  But  would  any  one  understand  that  one  half  of 
lot  No.  4  means  an  undivided  moiety?  In  all  cities  half  lots 
are  as  common  as  whole  ones ;  and  when  a  half  lot  is  spoken  of, 
we  understand  it  to  be  a  piece  of  ground  half  the  size  of  an 
entire  lot,  and  of  as  definite  boundaries."^  Land  was  described 
as  "Caleb  Cross'  heirs,  six  hundred  and  forty,  entry  No.  1,328, 
lying  in  the  twelfth  district,  in  the  first  range,  ninth  section." 
The  statute  provided  tliat  the  land  should  "be  specially  and 
particularly  described  in  such  return  and  advertisement;  and  it 
shall  be  the  duty  of  the  collector  of  public  taxes  to  give  the 
number  of  the  grant  or  entry,  with  all  special  calls  in  his 
advertisement."  Concerning  this  description  the  court  said : 
"The  words  of  the  section,  indeed,  are  that  it  shall  be  described 
by  a  reference  to  the  'grant  or  entry';  the  meaning  of  which  is 
that  if  the  land  be  granted,  the  number  of  the  grant  shall  be 
referred  to,  and  if  it  be  not  granted,  that  the  number  of  the 
entry  shall  be  referred  to,  and  not  that  in  case  of  granted  land 
a  reference  may  be  made  by  the  officer,  at  his  election,  to  the 
number  either  of  the  grant  or  entry."  ^ 

§  1378.  Continued. — A  statement  at  the  head  of  a  notice 
cannot  be  considered  as  referring  to  the  premises  to  be  sold,  or 
aid  in  the  description.  Such  a  statement  merely  identifies  the 
officer's  office  from  which,  and  the  time  when  the  notice  issued. 
A  notice  of  sale  describing  the  property  as  "Roberts'  and 
Randall's  Addition,  lot  11,  blk.  20,  lot  12,  blk.  20,"  and  fail- 
ing; to  describe  such  lots  or  the  addition  as  being  in  a  citv  or  a 
county,  and  not  referring  in  any  manner  to  the  county  except 
the  notice  was  headed  with  the  title  of  the  officer  and  the  county 

1  In  Konkeudorflfv.  Taylor's  Lessee,  4  Peters,  350, 362. 
»  Gardner  v.  Brown,  20  Tenn.  (1  Humph.)  354. 
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in  which  he  acted,  is  insufficient.-^  The  following  descriptions 
have  been  held  to  be  insufficient :  "  Part  of  the  two  river  lots 
joining  N.  "Walker's  and  Pettingill  farm,  lots  1  and  2,  range  1, 
100  acres."  "A  piece  of  land  northwesterly  of  and  adjoining 
S.  G.  AYait's  land,  lot  5,  range  3,  6  acres."  "One  half  of  lot 
northwesterly  of  Luther  Jackson's  farm,  lot  2,  range  2,  50  acres." 
"The  lot  adjoining  B.  Walton's  farm,  lot  1,  range  2,  85  acres." 
"  A  piece  of  land  between  A.  J.  Churchill  and  J.  H.  Weymouth, 
part  of  lot  7,  range  3,  27  acres."  "One  half  island  opposite 
S.  Holmes',  15  acres."  "A  part  of  E.  A.  Pollard's  farm,  lot  6, 
range  5,  25  acres."  "Part  of  lot  adjoining  Josiah  Hall's,  lot  1, 
range  5,  40  acres."  "  The  lot  being  southerly  and  joining  J.  P. 
Hopkins'  and  S.  R.  Newell's  wood  land,  lot  3,  range  4,  60  acres." 
"Half  of  lot  westerly  of  J.  S.  Holmes'  farm  and  adjoining  it, 
lot  4,  range  2,  50  acres."  "  A  piece  of  land  easterly  of  Worthly 
Pond,  joining  W.  Harlen's  farm,  lot  7,  range  5,  8  acres."  ^     But 

'  Bidwell  V.  Webb,  10  Minn.  59.  In  this  case  the  notice  was  headed, 
•'Auditor's  Office,  Ramsey  County,  Minn.,  St.  Paul,  Dee.  8,  1862."  The 
court  said:  "It  is  impossible  to  determine  from  the  description  of  the 
land  in  the  notice  what  addition  of  Roberts  and  Randall  is  refei-red  to.  It 
may  be  an  addition  to  St.  Paul,  St.  Anthony,  or  any  other  place  —  it  may 
be  in  Ramsey  or  any  other  county.  The  plaintiff  was  not  informed 
by  this  notice  that  it  was  his  land,  was  taxed,  nor  could  bidders  ascertain 
from  the  notice  the  locality  of  the  land." 

*  Greene  v.  Lunt,  58  Me.  518.  Said  Mr.  Justice  Danforth,  in  delivering  the 
opinion  of  the  court:  "The  collector  must  obtain  his  information  from 
the  assessment.  He  has  no  authority  to  add  to  or  take  from  it ;  nor  can 
the  assessors,  after  the  completion  of  the  tax,  add  to  the  description  so  as 
to  make  that  certain  which  was  before  uncertain.  The  assessment  must 
be  complete  in  and  of  itself  as  much  as  a  deed  or  contract.  Parol  proof 
may  be  resorted  to  for  the  purpose  of  applying  the  terms  of  the  description 
to  the  face  of  the  earth,  but  no  further.  It  cannot  supply  any  deficiency 
in  the  butts  or  bounds.  These  must  be  ascertained  from  what  is  written, 
and  from  that  alone.  We  may  suppose,  as  contended  in  the  argument, 
that  the  assessors  intended  to  assess  the  lot  or  portions  of  the  lot  owned  by 
the  person  taxed,  or  we  may  learn  that  fact  from  those  officers  themselves. 
But  this  is  not  a  question  of  intention,  but  one  of  fact.  What  did  they  do? 
What  is  the  speciiic  lot  upon  which  the  tax  is  made  ?  Until  we  can  answer 
these  questions,  and  from  the  record,  we  are  utterly  unable  to  ascertain 

the  lot  to  which  the  lien  attaches,  and  the  one  to  be  sold Such  a 

description,  however  it  may  be  in  a  deed,  when  the  grantor  makes  his  own 
bargain,  and  can  enter  into  such  a  contract  as  he  pleases,  is  plainly  insuf- 
ficient in  a  tax  title,  where  the  lien  is  fixed  by  the  assessment,  and  nothing 
is  left  to  the  discretion  or  election  of  the  collector  or  purchaser  as  to  the 
location  of  the  particular  lot  sold,  or  the  specific  acres  in  the  lot  to  which  the 
sale  shall  attach.    Under  such  a  description  the  person  assessed  could  not 
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the  following  descriptions  have  been  held  to  be  sufficient :  "  The 
island  opposite  N.  "^V^alker's  and  above  Alden's  Ferry."  "  Second 
lot  from  S.  Holmes/  lot  4,  range  3,  100  acres."  "Second  lot 
from  D.  L.  Conant's  land,  lot  3,  range  3,  85  acres."  "  Larry 
Farm  on  the  hill  formerly  owned  by  S.  Roberts,  being  part  of 
lot  1,  in  ranges  3  and  4,  75  acres;"  and  "second  lot  from  J. 
Lmit's,  lot  6,  range  3,  100  acres,"  ^ 

§  1379.  Capability  of  identification.  —  Land  was  described  as 
"  1,013.86  acres  of  land,  being  a  portion  of  the  San  Pedro  Rancho, 
bounded  as  follows :  North,  by  the  lands  of  James  Regan  and 
others ;  east  by  the  line  of  the  San  Pedro  Rancho ;  south  by  the 
Pacific  Ocean ;  and  west  by  the  lands  of  Richard  Tobin.  Also 
fifteen  acres  of  land,  being  a  portion  of  the  San  Pedro  Rancho, 
bounded  on  the  north  by  the  lands  of  Richard  Tobin ;  south  by 
the  lands  of  Felton  and  Patterson ;  west  by  the  Pacific  Ocean ; 
east  by  the  lands  of  Richard  Tobin."  At  the  time  this  assess- 
ment was  made,  the  statute  required  that  land  should  be  assessed 
"by  township,  range,  section,  or  fractional  section;  and  when 
such  land  is  not  a  congressional  division  or  subdivision,  by  metes 
and  bounds,  or  other  description  sufficient  to  identify  it,  giving 
an  estimate  of  the  number  of  acres,  locality,  and  the  improve- 
ments thereon."  The  court  held  the  description  insufficient, 
because  in  the  first  piece  the  land  was  described  as  being  bounded 
"  on  the  north  by  the  lands  of  James  Regan  and  others."  "  A 
more  uncertain  and  indefinite  boundary  than  this,"  said  the  court, 
"  can  scarcely  be  conceived.  Who  the  '  others '  are  whose  lands 
are  said  to  bound  the  tract  attempted  to  be  assessed,  does  not 
appear  upon  the  face  of  the  assessment,  and  extrinsic  evidence,  as 
we  have  seen,  cannot  be  resorted  to  for  the  purpose  of  showing." 
The  court  also  held  that  the  south  boundary  of  the  second  piece 
of  property  described  was  but  little  if  any  more  certain ;  neither 
description  was  sufficient.^     If  the  land  cannot  be  identified  from 

tell  whether  it  was  hia  property,  or  that  of  a  stranger  which  was  taxed. 
Nor  would  the  purchaser  have  sufficient  knowledge  of  the  identity  of  the 
land  to  enable  him  to  bid  intelligently." 

1  Greene  v.  Lunt,  58  Me.  518. 

^  People  V.  Mahoney,  55  Cal.  286.  See,  also,  on  the  question  of  descrip- 
tion, Dilio  V.  Lewis,  4  Denio,  23S ;  Keane  v.  Cannovan,  21  Cal.  302 ;  Hunt- 
ington V.  C.  P.  R.  R.  2  Sawy,  503 ;  Hannel  v.  Smith,  15  Ohio,  134 ;  Orton  v. 
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the  description  in  the  assessment,  the  assessment  is  void,  and  so 
is  a  sale  subsequently  made.     The  defect  cannot  be  cured  by  an 
accurate  description  of  the  land  in  the  report  of  sale.^     Separate . 
parcels  of  laud  should  be  separately  assessed.^ 

§  1380.  Other  requisites  of  the  notice  of  sale. — If  the  statute 
requires  that  the  names  of  the  owners  must  be  stated  in  the 
notice,  the  statute  must  be  complied  with.^  If  the  assessment 
gives  the  name  of  one  person  as  the  owner,  and  the  notice  the 
name  of  another,  the  notice  is  defective.^  If  the  statute  requires 
the  list  to  be  posted,  this  cannot  be  omitted.^  Where  a  statute 
required  that  a  notice  inviting  sealed  proposals  for  improving  a 
street  should  be  conspicuously  posted  for  five  days  in  the  office 
of  the  officer  having  charge  of  the  streets,  it  was  decided  that  the 
notice  must  remain  posted  in  that  office  for  five  official  days.  As 
the  court  construed  the  statute,  the  notice  mast  be  posted  before 
nine  o'clock  A.  M,  of  the  first  day,  the  hour  at  which  the  office 
is  to  be  opened,  and  must  remain  posted  during  the  whole  of  the 

Noonan,  23  Wis.  102;  San  Francisco  v.  Quackenbush,  53  Cal.  52;  Amberg 
V.  Rogers,  9  Mich.  332 ;  Brown  v.  Dinsmoor,  3  N.  H.  103 ;  Eastman  v.  Little, 
5  N.  H.  290  ;  Douglas  v.  Daingerfield,  10  Ohio,  152 ;  People  v.  Hyde,  48  Cal. 
431 ;  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  528 ;  Cnrtis  v.  Supervisors,  22 
Wis.  167 ;  Tripp  v.  Ide,  3  R.  I.  51 ;  People  v.  Pico,  20  Cal.  595 ;  Lachmau  v. 
Clark,  14  Cal.  131 ;  People  v.  Mariposa  Co.  31  Cal.  196  ;  Barton  v.  Gilchrist, 
19  W.  Va.  223 ;  Nason  v.  Ricker,  63  Me.  381 ;  Thibodaux  v.  Keller,  29  La. 
An.  508  ;  Vaughan  v.  Stone,  55  Iowa,  213  ;  Iowa  etc.  Co.  v.  County  of  Sac, 
39  Iowa,  124  ;  Shawler  v.  Johnson,  52  Iowa,  472;  Chicago  etc.  R.  R.  Co.  v. 
Carroll  County,  41  Iowa,  153 :  Lake  County  v.  Sulphur  Bank  etc.  Co.  66 
Cal.  17 ;  Gachett  v.  McCall,  50  Ala.  307 ;  Poiniexter  v.  Doolittle,  54  Iowa, 
52 ;  Garrick  v.  Chamberlain,  97  111.  620 ;  Rougelot  v.  Quick,  34  La.  An.  123 ; 
Milner  v.  Clarke,  61  Ala.  258 ;  Crane  v.  Randolph,  30  Ark.  579 ;  Oliver  v. 
Robinson,  58  Ala.  46. 

1  Mayor  etc.  of  Morristown  v.  King,  11  Lea  (Tenn.)  669.  A  description 
in  the  assessment  as  "two  hundred  acres  of  land,  known  as  the  lands  of 
the  late  Israel  Wiggins,"  is  sufficiently  certain:  Driggera  v.  Cassaday,  71 
Ala.  529.  But  a  description  as  "  two  hundred  acres  of  land  lying  in  Dale 
County,"  is  insufficient :  Driggers  v.  Cassaday,  71  Ala.  529. 

'  Terrill  v.  Groves,  18  Cal.  151 ;  Young  v.  Joslin,  13  R.  I.  675 ;  Cooley  on 
Taxation  (2d  ed.)  400 ;  Shimmin  v.  Inman,  26  Me.  228 ;  County  Commrs. 
of  Alleghany  Co.  v.  Union  Manuf.  Co.  Gl  Md.  545. 

3  Shimmin  v.  Inman,  26  Me.  228  ;  Corporation  of  Washington  v.  Pratt, 
8  Wheat.  681. 

*  Bettison  v.  Budd,  21  Ark.  578.  And  see  Workingmen's  Bank  v.  Lannes, 
30  La.  An.  871 ;  Alvord  v.  Collin,  20  Pick.  418. 

6  Yenda  v.  Wheeler,  9  Tex.  408 ;  Pitts  v.  Booth,  15  Tex.  453. 
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first,  second,  third,  fourth,  and  until  four  o'clock  of  the  fifth  day, 
at  which  hour  the  closing  of  the  office  is  authorized  by  statute.* 

§  1381.  Same  subject  continued. — A  requirement  of  the  stat- 
ute that  the  notice  of  sale  shall  be  published  at  the  court-house 
door  must  be  complied  with.^  If  the  statute  requires  a  notice  to 
be  given  to  the  owners,  and  an  estate  is  owned  by  several  heirs, 
a  collector  of  taxes  levying  upon  the  entire  estate  and  advertising 
it  for  sale  for  non-payment  of  taxes,  must  give  notice  to  all  the 
heirs.  If  he  gives  notice  to  only  one  of  the  heirs,  the  sale  is 
void  for  a  failure  to  give  notice  to  the  other  heirs.^  The  court 
intimated,  however,  that  if  the  collector  had  levied  on  the  inter- 
est of  the  heir  served  with  notice,  and  advertised  for  sale  that 
interest  only,  the  sale  might  have  been  good.  But  as  the  pro- 
ceeding was  against  the  whole  estate,  and  upon  all  the  interest 
of  every  heir,  the  sale  of  the  interest  of  the  heir  served  with 
notice  would  not  have  been  warranted  by  the  advertisement 
published,  or  by  the  notice  served,  and  the  heir  served  with 
notice  could  have  taken  this  objection,  if  a  sale  of  his  interest 
alone  had  been  made.^  The  Illinois  statute  requires  before  the 
expiration  of  the  time  for  redemption,  that  notice  shall  be  served 
on  every  person  in  actual  possession  or  occupancy  of  the  prop- 
erty, and  also  the  person  in  whose  name  the  same  was  taxed,  or 
specially  assessed,  if  upon  diligent  inquiry  he  can  be  found  in 
the  county.  Under  this  statute  it  is  held  that  where  a  lot  has 
not  been  assessed  in  the  name  of  any  person,  and  notice  of  its 

*  Himmelmann  v.  Cahn,  49  Cal.  285 ;  Brooks  v.  Satterlee,  49  Cal.  289. 
In  the  first  case,  Mr.  Justice  Rhodes  dissented,  saying:  "As  I  construe 
the  statute,  no  greater  period  is  required  for  the  posting  than  for  the  publi- 
cation of  the  notice.  The  statute  has  assigned  one  and  the  same  period  for 
each,  and  I  see  nothing  in  the  nature  of  those  acts  which  requires  or  author- 
izes the  court  to  regard  fractions  of  a  day  in  one  case,  and  not  in  the  other, 
and  thus  require  a  longer  period  for  the  posting  than  for  the  publication 
of  the  notice." 

We  think  that  the  court  carry  the  strictness  of  the  rule  too  far  in  requir- 
ing proof  of  the  kind  indicated.  We  believe  with  Judge  Rhodes,  that  the 
time  of  publication  and  the  time  of  posting  should  be  measured  by  the 
same  rule,  and  that  fractions  of  a  day  should  not  be  considered  in  com- 
puting time. 

*  Clarke  v.  Rowan,  53  Ala.  400. 

»  Thurston  v.  Miller,  10  R.  I.  358. 

*  Thurston  v.  Miller,  10  R.  I.  358. 
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sale  for  taxes  has  been  served  upon  the  only  person  in  possession 
of  the  property,  it  will  be  sufficient.'  The  Act  of  Congress  of 
1866  in  relation  to  internal  revenue,  provided  that  in  case  suffi- 
cient personal  property  could  not  be  found  to  satisfy  the  taxes, 
the  collector  was  authorized  to  collect  the  same  by  seizure  and 
sales  of  real  estate.  The  statute  also  provided  that  the  officer 
making  such  seizure  and  sale  should  "give  notice  to  the  person 
whose  estate  is  proposed  to  be  sold,  by  giving  him  in  hand,  or 
by  leaving  at  his  last  or  usual  place  of  abode,  if  he  has  any  such 
within  the  collection  district  where  said  estate  is  situated,  a 
notice,  in  writing,  stating  what  particular  estate  is  proposed  to 
be  sold,  describing  the  same  with  reasonable  certainty,  and  the 
time  when  and  place  where  said  officer  proposes  to  sell  the  same.'* 
A  deed  offered  in  evidence  recited  that  notice  was  served  "  by 
leaving  a  copy  of  the  notice  as  provided  by  law,  at  the  domicile, 
on  the  estate  seized  as  above  described,  and  also  with  the  admin- 
istrator." The  tax  was  a  succession  tax.  The  court  held  that 
the  notice  was  insufficient  because  it  did  not  appear  "  that  the 
domicile  on  the  estate  seized  was  the  last  or  usual  place  of  abode 
of  any  of  the  successors,"  and  because  it  inferentially  appeared 
from  other  recitals  in  the  deed  that  a  portion  of  the  successors 
resided  in  the  same  collection  district  in  which  the  estate  sold 
was  situated.^ 

§  1382.  Continued. — A  collector's  advertisement  must  be 
signed  by  him  as  collector.  "  Clearly  this  is  an  official  act,  and 
it  is  difficult  to  see  how  any  one  can  act  officially  on  paper,  and 
not  so  state  on  the  paper.  The  act  assessing  this  tax  was  a 
private  act.  The  advertisement,  in  this  case,  was  not  signed  by 
Spaulding,  as  collector,  nor  did  it  in  any  way  so  import,  and  the 
land-holders  were,  therefore,  no  way  informed  that  the  signer  of 
that  advertisement  had  any  more  right  than  any  other  man  to 
give  such  notice,  nor  that,  if  he  had  such  power,  he  undertook 
to  exercise  it.  It  is  not  true  that  every  man  is  to  be  presumed 
to  be  clothed  with  and  to  be  exercising  an  official  capacity,  because 
it  seems  to  be  needed  for  what  he  is  attempting.     Such  a  principle 


J  Garrick  v.  Chamberlain,  97  111.  620 ;  Gage  v.  Bailey,  102  lU.  11. 
*  Peyrie  v,  Schreiber,  66  Mo.  38. 
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would  sweep  away  all  official  signatures  and  designations."*  An 
advertisement  of  sale  which  states  erroneously  the  year  for  which 
the  tax  is  assessed,  is  fatally  defective.^  In  North  Carolina,  the 
mortgagee  being  the  legal  owner  of  the  land  mortgaged  is  the 
person  to  whom  notice  must  be  given.^  Where  property  is 
assessed  and  advertised  for  sale  in  the  name  of  two  persons,  the 
proceedings  are  void  when  such  persons  named  as  joint  owners 
never  had  title  to  the  property,  but  it  had  been  owned  always 
by  one  of  them  only.^  Under  a  Maine  statute,  requiring  the 
officer  to  publish  in  certain  newspapers  a  list  of  the  land  to  be 
sold,  with  the  amount  of  the  unpaid  taxes,  interest,  and  costs,  on 
each  parcel,  three  weeks  successively,  within  three  months  before 
the  time  of  sale,  he  stated  in  his  record,  for  the  purpose  of  show- 
ing a  compliance  with  this  requirement :  "  Previous  to  said  sale, 
and  within  three  months  therefrom,  I  caused  notice  of  the  time 
and  place  of  such  sale,  and  lists  of  said  tracts  intended  for  sale, 
with  the  amount  of  such  unpaid  taxes,  interest,  and  cost  on 
each  parcel,  to  be  published  three  weeks  successively,  as  fol- 
lows, viz. :  (1) ,  In  the  Kennebec  Journal,  the  State  paper, 
a  list  of  all  said  tracts.  (2)  In  the  Ellsworth  American,  a 
newspaper  printed  in  the  county  of  Hancock,  a  list  of  all  said 
tracts  which  lie  in  that  county."  While  the  record  stated  that 
a  publication  was  made  of  the  amount  of  the  unpaid  taxes, 
interest,  and  cost  on  each  parcel,  it  failed  to  state  where  the 
publication  was  made.  The  record  did  state  that  the  lists  were 
published  in  the  papers  enumerated,  but  contained  no  positive 
and  certain  statement  that  anything  else  was  advertised.  For 
these  reasons  the  court  held  the  record  insufficient.®  The  state- 
ment in  an  affidavit  by  the  publisher  of  a  newspaper,  that  a 
notice  was  published  in  the  paper  for  a  certain  length  of  time,  is 
presumptive  evidence,  at  least,  that  affiant  knew  the  fact  of  such 
publication.® 

»  Spear  v.  Ditty,  9  Vt.  282.    See  Broughton  v.  Journeay,  51  Pa.  St.  31. 

*  Knowlton  v.  Moore,  136  Mass.  32. 

s  Whitehurst  v.  Gaskill,  69  N.  C.  449 ;  12  Am.  Rep.  655. 

*  Denegre  v.  G6rac,  35  La.  An.  952. 
5  Tolman  v.  Hobbs,  68  Me.  316. 

«  Hart  V.  Smith,  44  Wis.  213.  See,  also,  as  to  notice  of  sale,  Watkins  v. 
Inge,  24  Kan.  612;  City  Railway  Co.  v.  Chesney,  30  Kan.  199 ;  Hastings  v. 
Columbus,  42  Oliio  St.  585;  Cuttle  v.  Brockway,  32  Pa.  St.  45;  Leland 
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§  1383.  Authority  to  sell — There  is  no  authority  to  sell 
unless  all  the  precedent  material  acts  required  by  statute  have 
been  performed.^  If  the  statute  requires  the  county  treasurer 
and  collector  to  return  under  oath  the  list  of  deHnquent  lands  to 
the  county  auditor,  there  can,  in  the  absence  of  such  return,  be 
no  forfeiture  of  such  lands  for  non-payment  of^taxes.^  If  the 
statute  requires  a  special  demand  to  be  made  before  sale,  the 
statute  must  be  observed  or  the  invalidity  of  the  sale  will  be 
the  result.^ 

§  1384.  Limitatioii  on  sale. — \yhere  the  statute  limits  the 
time  within  which  a  sale  can  be  made  to  two  years  from  the  date 
of  the  collector's  warrant,  a  sale  made  more  than  two  years  from 
the  date  of  such  warrant  is  void,  although  the  land  was  duly 
seized  and  advertised  within  two  years.^  A  precept  did  not 
describe  any  land  except  by  reference  to  an  annexed  schedule,  in 
which  the  several  tracts  of  land  ordered  to  be  sold  were  particu- 
larized. In  a  suit  in  ejectment  the  precept  was  offered  in  evi- 
dence, but  no  schedule  was  annexed  to  it,  nor  was  any  proof 
offered  that  any  such  schedule  ever  existed.  The  court  decided 
that  the  precept  did  not  appear  to  have  any  connection  with  the 
land  in  dispute,  or  to  confer  on  the  officer  any  authority  to  sell 
it,  and  hence  was  irrelevant  and  inadmissible  in  evidence.^  The 
officer  acts  under  a  statutory  power,  which  must  be  strictly  con- 
strued, and  he  must  perform  the  acts  required  by  the  statute 


V.  Bennett,  5  Hill,  286 ;  New  Orleans  v.  Cordeviolle,  10  La.  An.  723 ;  Virden 
V.  Bowers,  55  Miss.  1 ;  Ormsby  v.  Louisville,  79  Ky.  197 ;  Appeal  of  Powers, 
29  Mich.  504 ;  Thweatt  v.  Black,  30  Ark.  732 ;  Magee  v.  Commonwealth,  46 
Pa.  St,  358  ;  Noyes  v.  Haverhill,  11  Cush.  338  ;  Kelly  v.  Craig,  5  Ired.  129 ; 
Pierce  v.  Benjamin,  14  Pick.  356 ;  25  Am.  Dec.  390 ;  Smith  v.  Messer,  17 
N.  H.  420 ;  Sutton  v.  Calhoun,  14  La.  An.  209 ;  Pierce  v.  Richardson,  37 
N.  H.  306  ;  Porter  v.  Whitney,  1  Greenl.  306 ;  Langdon  v.  Poor,  20  Vt.  13  ; 
Hannell  v.  Smith,  15  Ohio,  134 ;  Ex  parte  Tax  Sale,  42  Md.  196 ;  Scott  v. 
Watkins,  22  Ark.  556  ;  Ogden  v.  Harrington,  6  McLean,  418. 

1  Bishop  V.  Lovan,  4  Mon.  B.  116  ;  Garrett  v.  White,  3  Ired.  Eq.  131.  See 
Miner  I!.  McLean,  4  McLean,  138  ;  Homer  v.  Cilley,  14  N.  H.  85 ;  Succession 
of  Trainor,  27  La.  An.  150 ;  Hannel  v.  Smith,  15  Ohio,  134 ;  Gossett  v.  Kent, 
19  Ark.  602;  Laugohr  v.  Smith,  81  Ind.  495 ;  Kelley  v.  Craig,  5  Ired.  129. 

*  Miner  v.  McLean,  4  McLean,  138. 

*  Lathrop  v.  Howley,  50  Iowa,  39. 
<  Usher  v.  Taft,  33  Me.  199. 

»  Stewart  v.  Graffies,  8  Serg.  &  R.  344. 
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within  the  time  prescribed.^  As  the  power  to  sell  land  for  the 
non-payment  of  taxes  is  given  on  the  condition  that  it  must  be 
exercised  within  a  certain  time,  tlie  legislature  cannot  give  him 
power  to  sell  after  the  time  allowed  by  law  for  that  purpose  has 
expired.^  A  tax  deed  showing  on  its  face  that  the  land  was  sold 
on  a  day  different  from  that  specified  by  statute,  is  void.' 

§  1385.  Public  sale. — The  sale  must  be  public.'*  If  several 
persons  agree  among  themselves  that  they  will  advance  the 
money  to  buy  at  a  sale  for  taxes,  and  that  one  of  them  shall 
purchase  so  as  to  prevent  competition,  and  that  the  land  shall 
subsequently  be  divided  among  them,  equity  will  relieve  against 
the  purchase,  as  such  an  agreement  is  fraudulent.^  "Such  com- 
binations," said  the  court,  "have  necessarily  a  direct  tendency 
to  prevent  competition,  which  it  is  the  duty  of  the  legislature, 
and  the  policy  of  the  law  to  encourage.  Over  a  sale  of  this 
description,  the  owner  has  no  control — he  cannot  refuse  a  bid  or 
adjourn  the  sale,  or  fix  a  sum  below  which  the  property  sliall 
not  be  struck  down.  The  sale  is  managed  by  the  agent  of  the 
State.  The  owner  is  not  consulted.  The  highest  bidder  becomes 
the  purchaser,  although  the  sum  bid  be  less  than  a  hundredth 
part  of  the  value  of  the  property.  This  being  the  case,  any 
combination  which  has  a  tendency  to  reduce  the  price  of  the 
property,  by  preventing  competition,  must  operate  as  a  fraud  on 
the  owner.  The  effects  of  such  combinations  cannot  be  con- 
trolled by  any  vigilance  on  the  part  of  the  owner.  It  frequently 
happens  that  large  quantities  of  land  are  offered  for  sale  on 
these  occasions,  iu  the  absence  and  without  the  knowledge  of 
the  owners ;  and  if  such  combinations  are  permitted,  all  the  per- 

»  Doe  V.  Allen,  67  N.  C,  346, 
'  Doe  V.  Allen,  67  N.  C.  346. 

*  Conrad  v.  Darden,  4  Yerg.  807.  See,  also,  on  the  question  of  the 
authority  of  the  officer  to  seU,  Avery  v.  Rose,  4  Dev,  549 ;  Iron  Manuf. 
Co.  V.  Barron,  3  N.  H.  36 ;  Thompson  v.  Rogers,  4  La.  9 ;  Minor  v.  Natchez, 
4  Smedes  &  M.  627 ;  43  Am,  Dec.  488 ;  Lessee  of  Holt's  Heirs  v.  Hemphill's 
Heirs,  3  Ohio,  232 ;  Hinman  v.  Pope,  1  Gilm.  131 ;  Messenger  v.  Germain, 
1  Gilm.  631 ;  Pentland  v.  Stewart,  4  Dev.  &  B.  386  ;  Proprietors  of  Cardigan 
V.  Page,  6  N.  H.  182 ;  Hollister  v.  Bennett,  9  Ohio,  83 ;  Miller  v.  Hale,  26 
Pa.  St.  432 ;  Flint  v.  Sawyer,  30  Me.  226 ;  Spiller  v.  Baumgard,  4  La.  206. 

*  Miller  v.  Corbin,  46  Iowa,  150 ;  Jenks  v.  Wright,  61  Pa.  St.  410 ;  Stevens 
V.  Williams,  70  Ind.  536. 

'  Dudley  v.  Little,  2  Ohio,  504 ;  15  Am.  Dec.  575. 
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sons  present  at  the  sale  might  form  themselves  into  companies, 
and  by  an  agreement  not  to  bid  against  each  other,  might  pur- 
chase in  the  whole  of  every  tract  offered,  for  the  amount  of  tax 
due  on  it.  We  do  not  mean  to  say  that  partners  cannot  pur- 
chase property  at  a  tax  sale,  for  the  convenience  of  the  business 
they  are  engaged  in,  when  speculation  is  not  their  object ;  but 
that  a  partnership  or  combination  cannot  legally  be  formed  for 
the  purpose  of  making  such  purchases."  ^  A  person  may  act  as 
the  agent  of  two  purchasers  at  a  tax  sale.  This  cannot  of  itself 
constitute  a  fraudulent  and  illegal  combination.^ 

§  1386.  Evidence.  —  The  existence  of  a  fraudulent  combina- 
tion among  bidders  cannot  be  established  by  proof  that  there 
were  three  bidders  at  a  tax  sale,  and  that  they  did  not  bid  one 
against  another.  The  court  is  not  to  indulge  in  the  presumption 
of  fraud,  but  in  the  absence  of  evidence  the  court  is  to  presume 
the  contrary.     In  such  a  case  a  bidder  might  have  obtained  all 

1  Dudley  v.  Little,  2  Ohio,  504 ;  15  Am.  Dec.  575.  This  case  was  cited  and 
followed  by  the  Supreme  Court  of  the  United  States  in  the  case  of  Slater  v. 
Maxwell,  6  Wall.  268,  in  which,  on  page  276,  Mr.  Justice  Field  said  :  "  It  is 
essential  to  the  validity  of  tax  sales,  not  merely  that  they  should  be  conducted 
in  (Sonformity  with  the  requirements  of  the  law,  but  that  they  should  be 
conducted  with  entire  fairness.  Perfect  freedom  from  all  influences  likely 
to  prevent  competition  in  the  sale  should  be  in  all  such  cases  strictly 
exacted.  The  owner  is  seldom  present,  and  is  generally  ignorant  of  the 
proceeding  until  too  late  to  prevent  it.  The  tax  usually  bears  a  very 
slight  proportion  to  the  value  of  the  property,  and  thus  a  great  temptation 
is  presented  to  parties  to  exclude  competition  at  the  sale,  and  to  prevent 
the  owner  from  i-edeemiug  when  the  sale  is  made.  The  proceeding,  there- 
fore, should  be  closely  scrutinized,  and  whenever  it  has  been  characterized 
by  fraud  or  unfairness,  should  be  set  aside,  or  the  purchaser  be  required 
to  hold  the  title  in  trust  for  the  owner.  When  the  objections  to  a  tax  deed 
consist  in  the  want  of  conformity  to  the  requirements  of  the  statute  in  the 
proceedings  at  the  sale  or  preliminary  to  it,  or  in  the  assessment  of  the  tax, 
or  in  any  like  particulars,  they  may  be  urged  at  law  in  an  action  of  eject- 
ment, whether  the  deed  be  the  ground  upon  which  the  recovery  of  the 
premises  is  sought  by  the  purchaser,  or  be  relied  upon  to  defeat  a  recovery 
by  the  owner.  In  some  instances  equity  will  interpose  in  cases  of  this 
kind,  as  where  the  deed  is  by  statute  made  evidence  of  title  in  the  pur- 
chaser, or  the  preliminary  proceedings  are  regular  upon  their  face,  and 
extrinsic  evidence  is  required  to  show  their  invalidity.  Where,  however, 
the  sale  is  not  open  to  objections  of  this  nature,  but  is  impeached  for  fraud 
or  unfair  practices  of  officer  or  purchaser,  to  the  prejudice  of  the  owner,  a 
court  of  equity  is  the  proper  tribunal  to  afiford  relief." 

*  Pearson  v.  Robinson,  44  Iowa,  413. 
II .  Deeds. — 44. 
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the  land  tbat  he  desired  without  being  compelled  to  bid  against 
any  one  else.*  A  tax  sale  is  not  rendered  invalid  by  the  fact 
that  both  principal  and  agent  are  present  and  bid  at  the  same 
sale.2 

§  1387.  Enjoining  execution  of  deed. — If  the  collector  and 
principal  bidders  enter  into  a  combination  to  prevent  compe- 
tition, and  agree  that  the  lands  shall  be  struck  off  to  one  of 
the  parties  for  the  amounts  taxed  against  the  respective  tracts, 
the  court,  if  bidding  has  been  thereby  prevented,  will  enjoin  the 
collector  from  making  a  deed  to  a  party  to  the  fraudulent 
combination.' 

§  1388.  Agreement  to  receive  portion  of  taxes. — An  agreement 
by  an  officer  with  purchasers  to  receive  only  a  portion  of  the 
taxes  due  at  the  sale,  is  illegal.  A  sale  pursuant  to  such  an 
agreement  is  also  illegal,  and  cannot  be  rendered  valid  by  a 
subsequent  law  declaring  the  sale  and  agreement  to  be  valid.* 
If,  after  the  adjournment  of  a  tax  sale,  the  officer  executes  cer- 
tificates without  a  sale  to  a  pretended  purchaser,  in  compliance 
with  an  antecedent  private  agreement  with  him,  the  tax  title  is 
invalid,  and  the  deed  founded  upon  such  certificate  is  entirely 
void.® 

§  1389.  Conduct  of  officer. — The  officer's  duty  requires  him, 
at  the  time  and  place  specified  in  the  statute,  to  offer  each  tract 
of  land  separately  so  as  to  secure  fair  competition,  and  to  collect 
the  taxes  with  a  loss  to  the  owner  as  small  as  possible.  The 
officer  cannot  allow  a  person  to  choose  from  the  tax  list  a  part 
of  the  lands  delinquent,  and  become  the  purchaser  of  the  whole 
for  the  taxes  payable,  without  competition.  Such  an  agreement 
is  contrary  to  equity  and  a  fraud  upon  the  owner."  As  another 
illustration  of  this  same  principle,  if  the  officer,  instead  of  selling 

>  Beeson  v.  Johns,  59  Iowa,  166. 

'  Jury  V.  Day,  54  Iowa,  573. 

"  Gage  V.  Graham,  57  111.  144. 

*  Conway  v.  Cable,  37  111.  82. 

6  TruesdeU  v.  Green,  57  Iowa,  215.  A  person  purchasing  by  warranty 
deed,  for  value  and  without  notice,  in  such  a  case  will  not  be  treated  as  an 
innocent  purchaser :  TruesdeU.  v.  Green,  57  Iowa,  215. 

6  Brown  v.  Hogle,  30  111.  119. 
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the  property  at  public  auction,  allows  persons  to  hand  to  him 
slips  of  paper  containing  a  description  of  the  lands  which  they 
desire  to  purchase,  and  the  officer  at  his  convenience  enters  these 
lands  on  his  books  as  though  they  had  been  regularly  sold  at 
public  sale,  and  issues  to  such  j)ersons  certificates  of  sale,  the  sale 
is  illegal.^  An  agreement  to  take  turns  at  bidding  so  as  to  have 
but  one  bidder  for  a  tract  when  offered  for  sale,  invalidates  the 
sale.^  Though  there  may  be  no  positive  agreement,  a  tacit  under- 
standing among  bidders  that  they  will  not  bid  against  each  other, 
renders  the  sale  invalid.^  In  order  to  secure  fair  competition  the 
officer  cannot  buy  at  the  sale.^  Unless  authorized  by  statute,  a 
city  cannot  buy  at  a  tax  sale.^  In  Iowa,  separate  sales  at  the 
same  time  for  several  separate  years  are  held  not  to  be  author- 
ized.^ A  title  acquired  at  a  sale  for  taxes  of  one  year,  is  superior 
to  a  title  acquired  by  a  sale  for  taxes  for  a  prior  year.' 

§  1390,  Innoceilt  purchaser.  —  But  a  subsequent  purchaser 
for  value,  and  without  notice  of  the  fraud  of  a  combination  to 
prevent  competition,  will  acquire  a  valid  title.®     The  sale  is  not 

*  Young  V.  Rheinecher,  25  Kan.  366.  A  tax  deed  based  on  such  a  sale  i3 
at  least  voidable  :  Young  v.  Rheinecber,  25  Kan.  366. 

2  Springer  v.  Bartle,  46  Iowa,  688. 

^  Johns  V.  Thomas,  47  Iowa,  441.  See,  also,  generally.  Chandler  v. 
Keeler,  40  Iowa,  596 ;  Butler  v.  Delano,  42  Iowa,  350 ;  Bullis  v.  Marsh,  56 
Iowa,  747  ;  Besore  v.  Dosh,  43  Iowa,  211 :  Harris  v.  Drought,  24  Kan.  524 ; 
Townsend  etc.  Bank  v.  Todd,  47  Conn.  190 ;  Kerwer  v.  Allen,  31  Iowa,  578; 
Singer  Manufacturing  Co.  v.  Yarger,  12  Fed.  Rep.  487. 

*  Clute  V.  Barron,  2  Mich.  192 ;  Pierce  v.  Benjamin,  14  Pick.  356  ;  25  Am. 
Dec.  396 ;  McLeod  v.  Burkhalter,  57  Miss.  65 ;  Payson  v.  Hall,  30  Me.  319  ; 
Taylor  v.  Stringer,  1  Gratt.  158  ;  Chandler  v.  Moulton,  33  Vt.  245.  But  see 
for  exceptions  and  modifications  of  this  rule.  Hare  v.  Carnall,  39  Ark.  196 ; 
Fox  V.  Cash,  11  Pa.  St.  207  ;  O'Reilly  v.  Holt,  4  Woods,  645  ;  Wells  v.  Jack- 
son Manuf.  Co.  47  N.  H.  235 ;  Everett  v.  Beebe,  37  Iowa,  452 ;  Wilkins  v. 
Benning,  51  Ga.  9 ;  Haxton  v.  Harris,  19  Kan,  511 ;  Harris  v.  Drought,  24 
Kan.  524 ;  Cole  v.  Moore,  34  Ark.  582  ;  Ellis  v.  Peck,  45  Iowa,  112. 

5  Logansport  v.  Humphrey,  84  Ind.  467 ;  Champaign  v.  Harmon,  98  111. 
491. 

6  Shoemaker  v.  Lacey,  38  Iowa,  277. 
^  Chandler  v.  Dunn,  50  Cal.  15. 

8  Van  Shaack  v.  Robbins,  36  Iowa,  201 ;  Sibley  v.  Bullis,  40  Iowa,  429 ; 
Martin  v.  Ragsdale,  49  Iowa,  589  ;  Huston  v.  Markley,  49  Iowa,  162.  In  Van 
Shaack  v.  Robbins,  36  Iowa,  201,205,  the  court  said:  "The  manifest  and 
unmistakable  purpose  and  intent  of  the  entire  revenue  act  is  to  give  value 
to  and  confidence  in  tax  titles.  This  value  and  confidence  would  bo 
destroyed,  and  the  intent  defeated  by  a  holding  which  would  render  any 
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rendered  void  by  such  a  combination,  but  merely  voidable.^  But 
a  grantee  under  a  quit-claim  deed  from  the  assignee  of  a  tax  cer- 
tificate, void  on  account  of  the  existence  of  a  fraudulent  combina- 
tion at  the  sale,  cannot  claim  protection  as  an  innocent  purchaser* 
If  certain  lands  were  purchased  at  a  sale  under  a  fraudulent 
combination  by  certain  parties,  the  purchase  of  other  lands  by 
other  parties  at  the  same  sale  is  not  aifected  thereby.'  If  such 
were  not  the  law,  no  one  would  be  safe  in  purchasing  a  tax  title. 

§  1391.  Sale  for  cash. — An  officer  must  sell  for  cash.  He 
has  no  power  to  give  credit.^  Where  the  officer  accepts  the  bid, 
the  sale  is  not  void  because  the  sum  bid  is  not  paid  until  some 
time  after  the  sale.^     It  was  held  in  a  case  in  Arkansas,  that  a 

tax  title  in  the  hands  of  an  innocent  purchaser  wholly  worthless  and  void, 
upon  the  showing  of  a  fact  which  might  not  be  in  his  power  to  ascertain 
in  advance  of  his  purchase." 

'  Van  Shaack  v.  Robbins,  36  Iowa,  201. 

*  Watson  V.  Phelps,  40  Iowa,  482. 

^  Martin  v.  Cole,  38  Iowa,  141 ;  Case  v.  Dean,  16  Mich.  12.  And  see 
Eldridge  v.  Kuehl,  27  Iowa,  160, 

*  Cushing  V.  Longfellow,  26  Me.  306.  Said  Mr.  Chief  Justice  Whitman : 
"But  the  county  treasurer,  who  made  the  sale  to  the  defendant,  was  a 
ministerial  officer.  His  acts  may  be  examined.  Parol  testimony  is  admis- 
sible to  affect  them.  He  was  bound  to  a  strict  performance  of  his  duties. 
The  proprietors  of  the  township,  as  well  as  the  public,  were  interested  in 
his  doings.  His  acts  should  have  been  no  otherwise  in  reference  to  the 
one  than  to  the  other.  It  appears  that  in  making  the  sale  he  stipulated  to 
give  to  the  purchaser  a  credit  of  something  like  two,  four,  and  six  months, 
for  the  purchase  money.  This  he  was  not  authorized  by  law  to  do.  He 
should  have  sold  for  cash  down.  Public  agents  authorized  to  make  sales, 
in  the  absence  of  any  express  authority  to  the  contrary,  can  do  no  other- 
wise. Those  who  deal  with  them  are  bound  to  take  notice  that  such  is 
the  case,  and  become  privy  to  the  erroneous  proceeding.  If  one  deals 
with  a  private  agent,  even,  who  has  not  an  express  or  implied  authority  to 
sell  on  credit,  the  title  to  any  article  purchased  of  such  agent  wUl  not 
vest  in  the  vendee,  against  the  principal  of  the  agent.  Public  agents  can 
seldom,  if  ever,  derive  authority  from  implication.  The  plaintiffs  were 
interested,  in  this  instance,  on  having  the  sale  made  for  cash.  They  had 
a  right  of  redemption.  The  sale  on  credit  might  well  be  believed  to  enhance 
the  price ;  so  that  they  might,  if  the  sale  could  be  upheld,  be  compelled  to 
pay  a  much  greater  sum  for  redemption  than  would  otherwise  be  requisite 
for  the  purpose.  They  miglit,  besides,  bo  under  the  necessity,  in  order  to 
a  redemption,  to  pay  the  amount  to  one  who  had  in  fact  paid  nothing  for 
the  land,  and  who  might  subsequently  fail  to  make  payment  for  it ;  and  so 
the  land  be  subject  to  a  resale,  in  order  to  obtain  funds  to  open  and  con- 
struct the  road." 

*  Anderson  v.  Rider,  46  Cal.  135. 
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collector  could  not  receive  Tennessee  bank  paper  in  payment  of 
taxes.*  An  officer  cannot  receive  in  payment  for  the  amount  of 
taxes  and  costs,  the  promissory  note  of  the  purchaser.^  "I  am 
aware,"  said  Mr.  Justice  Burnside,  "that  there  is  much  manage- 
ment and  fraudulent  perversion  of  the  law  about  purchasing  at 
treasurer's  sales.  It  is  our  duty  to  discountenance  it.  The 
intention  of  the  legislature  is  plainly  and  clearly  expressed,  that 
as  soon  as  the  bid  is  made  and  the  hammer  falls,  it  is  the  duty 
of  the  purchaser  to  pay  the  taxes  and  costs.  If  not,  for  the 
treasurer  to  compel  the  payment  before  the  deed  is  acknowl- 
edged." *  But  if  there  is  no  agreement  before  the  sale  that  a 
credit  is  to  be  given,  and  after  the  sale  the  officer  receives  a 
note  for  part  of  the  purchase  money,  the  sale  does  not  become 
invalid.'* 

§  1392.  Sale  to  highest  bidder. — An  officer  selling  land  at 
auction  must  sell  to  the  highest  bidder,  as  the  term  is  used  in 
tax  proceedings.®  As  the  term  is  generally  used  in  the  various 
statutes,  the  highest  bidder  means  the  person  who  will  pay  the 
taxes  due  for  the  least  quantity  of  the  land.^  A  deed  showing 
that  a  sale  was  made  to  a  person  as  one  "who  made  the  highest 
bid  therefor,"  and  not  as  one  who  would  take  the  least  quantity 
of  the  land  for  the  taxes  due,  is  void.^  "The  provision  of  the 
statute,  that  he  shall  only  sell  the  smallest  quantity  of  the  prop- 
erty which  any  purchaser  will  take  and  pay  the  judgment  and 
costs,  is  intended  for  the  protection  of  the  tax-payer.  It  is 
almost  the  only  security  afforded  him  against  the  sacrifice  of  his 
property  in  his  absence,  even  though  the  assessment  be  irregular 
and  the  tax  illegal."®  Under  the  Iowa  statute,  a  purchaser  at  a 
tax  sale  offering  to  pay  the  taxes  for  less  than  the  whole  tract, 

»  Hunt  V.  McFadgen,  20  Ark.  277. 

»  Donnel  v.  Bellas,  34  Pa.  St.  157 ;  10  Pa.  St.  341. 

•  In  Donnel  v.  Bellas,  10  Pa.  St.  341,  346. 

*  Longfellow  v.  Quimby,  29  Me.  196;  48  Am.  Dec.  525. 

*  See  Bean  v.  Thompson,  19  N.  H.  290 ;  49  Am.  Dec.  154 ;  Maxcy  w. 
Clabaugh,  6  lU.  26  ;  Cardigan  Proprietors  v.  Page,  G  N.  H.  182. 

•  Lovejoy  v.  Lunt,  48  Me.  377.  And  see  Peters  v.  Heasley,  10  Watts, 
208. 

'  Hewell  V.  Lane,  53  Cal.  213;  Carpenter  v.  Gann,  51  Cal.  193;  Morav, 
Nunez,  7  Sawy.  455. 

8  Per  Mr,  Justice  Field,  in  French  v.  Edwards,  13  Wall.  506,  511. 
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obtains  an  undivided  interest  in  the  land.^  If  the  bidder  offers 
to  pay  the  taxes  for  less  than  the  whole  lot,  the  officer  is  not 
required  to  indicate  to  the  bidders  the  beginning  corner  from 
which  the  least  quantity  is  to  be  run  off.^  If  tlie  tax  has  been 
lawfully  discharged,  a  tax  sale  is  void.^  The  land  must  be  liable 
for  the  tax  to  render  a  tax  sale  valid.'*  Statutes,  however,  exempt- 
ing property  from  taxation  must  receive  a  strict  construction." 

§  1393.  Separate  parcels. — The  general  rule  is  that  the  parcels 
should  be  sold  as  they  arc  given  in  the  list.*  A  sale  of  a  separate 
and  distinct  portion  of  a  tract  of  land,  it  is  held  in  Maine,  cannot 
be  made  to  pay  the  taxes  assessed  upon  the  whole  of  it.     Either 

'  Brundige  v.  Maloney,  52  Iowa,  218. 

2  Nance  v.  Hopkins,  10  Lea  (Tenn.)  508. 

3  Gould  V.  Day,  94  U.  S.  405.  See,  also,  Dougherty  v.  Dickey,  4  Watts  & 
S.  146;  Curry  v.  Hinman,  11  111.  420;  Wallace  v.  Brown,  22  Ark.  118;  76 
Am.  Dec.  421 ;  Walton  v.  Gray,  29  Iowa,  440  ;  Blight  v.  Banks,  G  Mon.  206 ; 
17  Am.  Dec.  136;  Jackson  v.  Morse,  18  Johns.  441 ;  9  Am.  Dec.  225;  Jones 
V.  Gibson,  2  Tayl.  41 ;  7  Am.  Dec.  690. 

*  Hollister  v.  Sherman,  63  Cal.  38 ;  Hobson  v.  Dutton,  9  Kan.  477 ;  Sand- 
ford  V.  De  Camp,  8  Watts,  542 ;  Bott  v.  Perley,  11  Mass.  169 ;  Coney  v. 
Owen,  6  Watts,  435;  Buckley  v.  Osburn,  8  Ohio,  180;  Taylor  v.  Miles,  5 
Kan.  498  ;  Dyer  v.  Branch  Bank  of  Mobile,  14  Ala.  622 ;  Love  v.  Wilbourn, 
5  Ired.  346;  Stewart  ?\  Corbin,  25  Iowa,  144;  Penn  v.  Clemans,  19  Iowa, 
372.  See,  also,  Hardy  v.  Waltham,  7  Pick.  108 ;  Brewster  v.  Hough,  10 
N.  H.  138. 

*  Providence  Bank  v.  Billings,  4  Peters,  514 ;  Kendrick  v.  Farquhar,  8 
Ohio,  197  ;  Bank  of  Republic  v.  Hamilton,  21  111.  53  ;  Detroit  etc.  Society  v. 
Mayor,  3  Mich.  182.  See,  also,  Armstrong  v.  Treasurer  of  Athens  Co.  10 
Ohio,  235;  Stewart  v.  Davis,  3  Murph.  244;  Biscoe  v.  Coulter,  18  Ark.  423; 
Hart  V.  Plum,  14  Cal.  148 ;  Cincinnati  College  v.  State,  19  Ohio,  110 ;  Howell 
V.  Maryland,  3  GiU,  14 ;  Hannibal  R.  R.  Co.  v.  Shacklett,  30  Mo.  550 ;  Sey- 
mour V.  Hartford,  21  Conn.  481 ;  Anderson  v.  State,  23  Miss.  459  ;  Chegaray 
V.  Jenkins,  3  Sand.  409;  Portland  etc.  R.  R.  Co.  v.  City  of  Saco,  60  Me.  196; 
Piatt  V.  Rice,  10  Watts,  352 ;  Louisville  Canal  v.  Commonwealth,  7  Mon.  B. 
160 ;  Baltimore  v.  State,  15  Md,  376 ;  People  v.  Roper,  35  N.  Y.  629  •  Buffalo 
City  Cemetery  v.  City  of  Buffalo,  40  N.  Y.  506 ;  Sisters  of  Charity  v.  City  of 
Detroit,  9  Mich.  94 ;  Gordon  v.  Tlie  Appeal  Tax  Court,  3  How.  133 ;  Trustees 
of  M.  E.  Church  v.  Ellis,  38  Ind.  3  ;  Vail  v.  Beach,  10  Kan.  214  ;  St.  Peter's 
Church  V.  County  of  Scott,  12  Minn.  395. 

6  Shaw  V.  Kirkwood,  24  Kan.  476 ;  Hayden  v.  Foster,  13  Pick.  492  :  Farn- 
ham  V.  Jones,  32  Minn.  7 ;  Krcgelo  v.  Flint,  25  Kan.  695 ;  State  v.  Sargeant, 
76  Mo.  557.  See,  also.  Ware  v.  Thompson,  29  Iowa,  65  ;  Ballance  v.  Forsyth, 
13  How.  18;  Willey  v.  Scoville,  9  Ohio,  43;  Martin  v.  Cole,  38  Iowa,  141; 
Walker  v.  Moore,  2  Dill.  256;  Spellman  v.  Curtenius,  12  111.  409;  Moulton 
V.  Blaisdell,  24  Me.  283  ;  Baskins  v.  Winston,  24  Miss.  431 ;  Walliugford  v. 
Fiske,  24  Me.  386. 
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the  whole  or  an  undivided  fraction  of  the  whole  should  be  sold.^ 
Where  there  are  several  tracts,  each  must  be  sold  separately.^  If 
a  sale  is  made  of  "fourteen  feet"  of  a  certain  lot,  the  sale  is  void 
for  uncertainty.  The  insertion  of  a  proper  description  in  the 
certificate  of  purchase  or  deed  will  not  cure  the  defect.^  When 
an  entire  tract  is  assessed,  undivided  interests,  unless  authorized 
by  statute,  cannot  be  sold  separately.^  As  each  parcel  of  land  is 
chargeable  with  its  own  taxes,  a  sale  of  separate  parcels  in  one 
mass  is  invalid.^  A  tax  deed  showing  the  sale  of  several  lots  in 
bulk  is  held  not  to  be  void  on  its  face,  but  the  deed  is  void  if 
it  be  shown  by  evidence  that  the  lots  are  in  two  separate  bodies, 
separated  by  a  street.' 

§  1394.  Other  requisites. — Whether  several  lots  assessed  to 
one  owner  and  sold  in  bulk  are  to  be  regarded  as  one  lot,  it  is 
said  must  be  determined  by  the  use  and  nature  of  the  property. 
Hence,  it  is  decided  that  if  two  lots  are  used  and  occupied  for 
one  purpose,  with  buildings  partly  on  each,  they  may  bo  sold 
together.'  Tlie  officer  cannot  sell  the  whole  of  the  land,  when  a 
sale  of  the  less  would  pay  the  tax.^     If  property  is  sold  at  one 

*  Allen  V.  Morse,  72  Me.  502. 

'  Morton  v.  Harris,  9  Watts,  319.    See,  also,  Hayden  v.  Foster,  13  Pick. 
492 ;  Woodburn  v.  Wireman,  27  Pa.  St.  18  ;  Atkins  v.  Hinman,  2  Gilm.  437. 
»  Roberts  v.  Chan  Tin  Pen,  23  Cal.  259. 

*  Roberts  v.  Chan  Tin  Pen,  23  Cal.  259 ;  Cragin  v.  Henry,  40  Iowa,  158. 
6  Woodburn  v.  Wireman,  27  Pa.  St.  18 ;  Andrews  v.  Senter,  32  Me.  394  ; 

Hayden  v.  Foster,  13  Pick.  492 ;  Matthews  v.  Buckingham,  22  Kan.  166 : 
Hall  V.  Dodge,  18  Kan.  277.  See,  also.  Crane  v.  Randolph,  30  Ark. 
584 ;  Bouldin  v.  Ewart,  63  Mo.  330 ;  Pettus  v.  Wallace,  29  Ark.  476 ;  Howard 
V.  Stevenson,  11  Mo.  App.  441. 

«  Cartwright  v.  McFadden,  24  Kan.  662. 

'  Weaver  v.  Grant,  39  Iowa,  294.  See  for  other  cases  on  the  sale  of  land 
in  separate  parcels  or  in  bulk,  McQuesten  v.  Swope,  12  Kan.  32 ;  Jackson 
V.  Babcock,  16  N.  Y.  246 ;  Greer  v.  Wheeler,  41  Iowa,  85 ;  Farnham  v. 
Jones,  32  Minn.  7 ;  Keely  v.  Sanders,  99  U.  S.  441 ;  Springer  v.  United 
States,  102  U.  S.  586 ;  Rankin  v.  Miller,  43  Iowa,  11 ;  Douthett  v.  Kettle,  104 
m.  356;  Sheafe  v.  Wait,  30  Vt.  735;  Pennell  v.  Monroe,  30  Ark.  661; 
Lawrence  v.  Miller,  86  III.  502 ;  Peirce  v.  Weare,  41  Iowa,  378  ;  Dietrick  v. 
Mason,  57  Pa.  St.  40. 

*  French  v.  Patterson,  61  Me.  203 ;  Loomis  v.  Pingree,  48  Me.  299 ; 
French  v.  Edwards,  13  Wall.  506 ;  Lovejoy  v.  Lunt,  48  Me.  377 ;  Straw  v. 
Poor,  74  Me.  53  ;  Whitmore  v.  Learned,  70  Me.  276;  Ainsworth  v.  Dean,  21 
N.  H.  400 ;  Stead's  Executors  v.  Course,  4  Cranch,  403 ;  Lyford  v.  Dunn,  32 
N.  H.  81 ;  Avery  v.  Rose,  4  Dev.  549 ;  Crowell  v.  Goodwin,  3  Allen,  535 ; 
Jaquith  v.  Putney,  48  N.  H.  138 ;  Mason  v.  Pearson,  9  How.  248. 
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sale  for  both  State  and  county  taxes,  combined  in  a  single  sum, 
and  the  levy  of  the  county  taxes  is  illegal,  the  sale  is  void.^  If 
the  land  is  sold  for  a  sum  exceeding  that  authorized  by  law,  the 
sale  is  void.^  If  the  statute  requires  a  report  of  sale,  the  pro- 
visions of  the  statute  must  be  complied  with.*  A  requirement 
of  the  statute  that  the  ojB&cer  shall  sign  the  return  must  be 
observed.'* 

§  1395.  The  certificate  of  sale.. — Generally,  after  the  sale  has 
been  made,  the  officer  delivers  to  the  purchaser  a  certificate  of 
sale,  and  his  rights  thereunder  must  be  determined  from  the 
effect  of  the  language  of  the  statutes  of  the  respective  States.  In 
Alabama,  until  the  receipt  of  the  deed  the  purchaser  has  no  title.* 
When  the  certificate  is  executed  by  an  officer  of  one  State,  it 
should  be  shown  to  entitle  the  certificate  to  admission  in  evi- 
dence in  the  courts  of  another  State,  that  the  person  whose  sig- 
nature is  attached  to  it  was  authorized  by  the  laws  of  the  State 
in  which  it  was  made  to  execute  it,  and  that  his  signature  is 
genuine.'  The  certificate  legally  can  state  only  such  facts 
as  the  statute  requires  it  to  state.'  A  strict  compliance  with 
the  statute  in  all  antecedent  steps  must  be  shown  by  a  party 
claiming   a   right  under   a  certificate.^     The  certificate  is   not 

1  Hardonburgh  v.  Kidd,  10  Cal.  402. 

2  Harper  v,  Rowe,  53  Cal.  233.  See,  also,  McQuilkin  v.  Doe,  8  Blackf. 
581 ;  Young  v.  Joslin,  13  R.  I.  675 ;  Buttrick  v.  Nashua  I.  &  S.  Co.  59  N.  H. 
392 ;  Hutchens  v.  Doe,  3  Ind.  528  ;  Dogan  v.  Griffin,  51  Miss.  782 ;  Tread  well 
V.  Pattei-son,  51  Cal.  637  ;  Bucknall  v.  Storey,  36  Cal.  67  ;  Stockle  v.  Silsbee, 
41  Mich.  615;  Beard  v.  Green,  51  Miss.  856;  Naltner  v.  Blake,  56  Ind.  127: 
McCann  v.  Merriam,  11  Neb.  241 ;  Genthner  v.  Lewis,  24  Kan.  309 ;  Shat- 
tuck  V.  Daniel,  52  Miss.  834;  Cuming  v.  Grand  Rapids,  46  Mich.  150; 
Covell  V.  Young,  11  Neb.  510 ;  Wattles  v.  Lapeer,  40  Mich.  624 ;  Pack  v. 
Crawford,  29  Ark.  489. 

3  De  Quasie  v.  Harris,  16  W.  Va.  345  ;  Barton  v.  Gilchrist,  19  W.  Va,  223. 
See,  also,  Burlew  v.  Quarrier,  16  W.  Va.  109. 

*  Taylor  v.  French,  19  Vt.  49.  If  the  statute  requires  the  officer  to  record 
and  return  to  the  town  treasurer  "his  particular  doings  in  the  sale  of 
unimproved  lands  of  non-resident  owners"  within  a  specified  time,  a 
failure  to  comply  with  the  provision  invalidates  the  sale :  Shimmin  v. 
Inman,  26  Me.  228. 

5  Johnson  v.  Smith's  Administrator,  70  Ala.  108.  And  see  Annafi  v. 
Baker,  49  N.  H,  161. 

*  Ward  V.  Carson  River  Wood  Co.  13  Nev.  44. 
T  Overing  v.  Foote,  43  N.  Y.  290. 

^  Dolph  V.  Barney,  5  Or.  192. 
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evidence  of  any  matters  which  it  does  not  recite.-'  Generally, 
the  right  of  assignment  is  recognized.  In  Iowa,  a  purchaser 
at  a  tax  sale  assigned  his  certificate  to  another,  but  the  assign- 
ment was  not  recorded.  After  the  expiration  of  three  years 
from  the  time  of  the  sale,  but  before  receiving  a  deed,  he  exe- 
cuted a  quit-claim  deed  to  the  owner  of  the  property.  The  court 
decided  that  the  assignment  being  valid,  the  quit-claim  deed  con- 
veyed no  title.^  Where  the  statute  provides  that  a  certificate 
may  be  transferred  by  the  purchaser  by  a  written  assignment 
indorsed  upon  or  attached  to  the  certificate,  a  quit-claim  deed 
cannot  be  regarded  as  such  an  assignment  so  as  to  entitle  the 
grantee  to  a  tax  deed.^  The  certificate  is  not  a  negotiable  instru- 
ment. The  assignee  acquires  only  the  rights  of  the  assignor  as 
against  one  claiming  an  interest  acquired  from  the  assignor  before 
such  assignment.^  The  officer  has  no  authority  to  issue  a  deed 
to  the  assignee  of  a  tax  certificate  unless  the  assignment  has  been 
made  in  the  mode  prescribed  by  the  statute.  Where  authority 
to  execute  a  tax  deed  does  not  exist,  the  deed  is  void,  and  the 
original  owner  of  the  land  has  the  right  to  assail  the  pretended 
authority  which  attempts  to  divest  him  of  his  title.^  By  the 
assignment,  the  assignee  secures  the  rights  and  title  of  the  pur- 
chaser. The  latter  cannot  divest  the  assignee  of  the  title  by 
fraudulently  procuring  the  certificate  and  erasing  the  assignment, 
and  having  the  deed  executed  to  himself.  He  cannot  in  equity 
be  permitted  to  keep  such  a  title.® 

»  Hall  V.  Theisen,  61  Cal.  526. 

'  Smith  V.  Stephenson,  45  Iowa,  645. 

8  State  V.  "Winn,  19  Wis.  304. 

*  Horn  V.  Garry,  49  Wis.  464. 

5  Smith  V.  Todd,  55  Wis.  459. 

8  Bird  V.  Jones,  37  Ark.  195.  For  other  cases  relating  to  certificates  of 
Bale,  see  Hibbard  v.  Brown,  51  Ala.  469 ;  Costley  v,  Allen,  56  Ala.  198 ; 
Ferguson  v.  Miles,  3  Gilm.  358 ;  44  Am.  Dec.  702 :  Billings  v.  Stark,  15  Fla. 
296 :  Gardenhire  v.  Mitchell,  21  Kan.  83 ;  Stout  v.  Keyes,  2  Doug.  (Mich.) 
184 ;  43  Am,  Dec.  465 ;  Stephens  v.  Holmes,  26  Ark.  48 ;  Tilson  v.  Thomp- 
son, 10  Pick.  359 ;  Haseltine  v.  Simpson,  58  Wis.  579 ;  Billings  v.  McDermott, 
15  Fla.  60;  Light  v.  West,  42  Iowa,  138  ;  Hemmingway  v.  Drew,  47  Mich. 
554 ;  Bryant  v.  Estabrook,  16  Neb.  217 ;  Otoe  County  v.  Brown,  16  Neb. 
394 ;  Donohoe  v.  Veal,  19  Mo.  331 ;  Sanborn  v.  Cooper,  31  Minn.  307 ; 
McCauslin  v.  McGuire,  14  Kan.  234 ;  Manseau  v.  Edwards,  53  Wis.  457 ; 
Potts  V.  Cooley,  56  Wis.  45 ;  Hightower  v.  Freedle,  5  Sneed,  312 ;  Smith  v. 
JanesviJle,  52  Wis.  680;  Hyde  v.  Kenosha  County,  43  Wis.  129;  Barton  v. 
McWhitney,  85Ind.  481 ;  Davis  v.  Powell,  13  Ohio,  320 ;  Stebbins  v.  Guthrie, 
4  Kan.  353 ;  Lee  v.  Breezly,  54  Iowa,  660 ;  Gage  v.  Bailey,  102  111.  11. 
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§  1396.  Tax  deeds. — "When  all  the  preliminary  steps  have 
been  complied  with,  the  purchaser  or  his  assignee  is  entitled,  if 
there  has  been  no  redemption,  to  receive  a  deed.  In  some  cases 
the  statute  requires  the  service  of  notice  upon  the  occupant  of 
the  property  before  the  purchaser's  right  to  a  deed  can  accrue. 
The  rule  is  that  these  statutes  must  be  strictly  construed.  Thus, 
in  Wisconsin,  the  statute  provided  that  in  certain  cases  no  deed 
shall  be  issued,  "  unless  a  written  notice  shall  have  been  served 
upon  the  owner,  or  upon  such  occupant,  by  the  holder  of  such 
certificate,  at  least  three  months  prior  thereto,  stating  that  he  ia 
the  owner  of  such  certificate,  and  setting  forth  the  date  thereof, 
and  giving  notice  that  after  the  expiration  of  three  months  from 
the  service  thereof,  such  deed  will  be  applied  for."  The  statute 
required  the  filing  of  an  affidavit  showing  such  service,  and 
specifying  particularly  the  time  and  manner  of  service.  A 
notice  was  given  which  stated  that  the  purchaser  was  the 
"holder"  of  the  certificate,  but  which  failed  to  state  that  he  was 
the  "owner"  of  it.  The  court  held  that  the  omission  rendered 
the  notice  insufficient.-'  The  affidavit  of  service  must  follow  the 
requirements  of  the  statute,  and  state  the  facts  constituting  the 
service,  so  that  the  court  may  determine  that  the  mode  of  service 
is  in  compliance  with  law.^  The  deed  itself  is  not  conclusive 
evidence  of  the  giving  of  proper  notice  of  the  expiration  for  the 
time  of  redemption.'  If  the  notice  and  proof  of  service  are 
regular  on  their  face,  and  a  deed  is  executed  accordingly,  a  per- 
son who  attacks  the  validity  of  the  deed  on  the  ground  that 
notice  was  not  served  as  shown  by  the  proof,  or  that  it  Avas  not 
served  upon  the  proper  persons,  has  the  burden  of  proof  to 
overcome  the  prima  facie  evidence  which  the  papers  supply.^ 

*  Potts  V.  Coolcy,  51  Wis.  353.  "Both  words  appear  in  the  statute," 
said  the  court,  "and  in  such  a  way  as  to  indicate  a  different  intent  in  the 
use  of  the  one  than  in  the  use  of  the  other.    It  is  to  be  remembered  that 

tax  titles,  being  under  a  mere  naked  power,  are  slricti  juris In  the  ' 

case  here  presented,  the  statute  absolutely  prohibits  the  issuing  of  the  tax 
deed,  except  upon  the  service  of  the  requisite  notice.  We  have  no  disposi- 
tion to  question  the  wisdom  of  the  statute,  or  attempt  to  do  away  with  its 
provisions  by  construction." 

2  Price  V.  England,  109  111.  394. 

'  Reed  v.  Thompson,  56  Iowa,  455 ;  Wilson  v.  Crafts,  56  Iowa,  450. 

*  Wilson  V.  Crafts,  56  Iowa,  450.  For  other  cases  relating  to  notices  to 
be  served  before  issuance  of  deed,  see  Gage  v.  Schmidt,  104  HI.  106 ;  Le 
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§  1397.  Preliminary  requirements. — All  the  preliminary 
requirements  essential  in  a  tax  proceeding  should  be  complied 
with.  A  failure  to  do  so  affects  the  validity  of  the  deed.  Thus, 
for  instance,  a  tax  deed  is  void  where  it  appears  that  the  assessor 
in  assessing  a  lot  owned  and  occupied  as  a  single  lot,  arbitrarily 
divided  it  into  two  parts,  and  assessed  one  part  to  the  owner  and 
the  other  part  to  unknown  owners,  as  such  assessment  to  unknown 
owners  is  illegal.^  Authority  to  execute  a  tax  deed  must  be 
conferred  by  statute  or  the  deed  is  void,^  A  deed  may  be  exe- 
cuted, although  the  person  to  whom  the  land  is  assessed  has 
since  died.^  If  before  the  issuance  of  the  tax  deed  the  land  has 
been  redeemed,  the  deed  is  void.'* 

§  1398.  Purchaser's  right  to  deed. — The  purchaser  has  a 
right  to  receive  a  deed  when  the  time  provided  for  redemption 
has  expired,  although  persons  under  disabilities  have  additional 
time  in  which  to  make  a  redemption.^  An  oflBcer  can  be  com- 
pelled by  mandamus  to  execute  a  proper  deed  when  the  one 
made  by  him  is  not  in  compliance  with  law."     The  validity  of 

Blanc  V.  Blodgett,  34  La.  An.  107 ;  Blackistone  v.  Sherwood,  31  Kan.  35 ; 
Heaton  v.  Knight,  63  Iowa,  686 ;  Denike  v.  Rourke,  3  Biss.  39 ;  Long  v. 
Smith,  62  Iowa,  329. 

'  Bidleman  v.  Brooks,  28  Cal.  72.  An  irregularity  of  this  kind,  as  we 
have  seen,  destroys  the  prima  facie  evidence  of  the  deed.    See  §  1384,  ante. 

2  Smith  V.  Todd,  55  Wis.  459 ;  Sprague  v.  Coenen,  30  Wis.  209 ;  Knox  v. 
Peterson,  21  Wis.  247 ;  Lathrop  v.  Brittain,  30  Cal.  680.  As  to  the  validity 
of  a  deed  executed  by  a  sheriff  as  tax  collector  by  his  under  sheriff,  see 
Lathrop  v.  Brittain,  30  Cal.  680. 

^  Currey  v.  Fowler,  3  Marsh.  A.  K.  504. 

*  Matthews  v.  Buckingham,  22  Kan.  166;  Leltzbach  v.  Jackman,  28 
Kan.  524. 

'  Wright  V.  Wing,  18  Wis.  45.  For  cases  upon  the  various  requirements 
preceding  the  execution  of  the  deed,  see  Keene  v.  Houghton,  19  Me.  368 ; 
State  V.  Richardson,  21  Mo.  420 ;  Ide  v.  Finneran,  29  Kan.  569 ;  Walton  v. 
Gale,  9  Gratt.  194 ;  Potts  v.  Cooley,  51  Wis.  353 ;  Terrell  v.  Grimmell,  20 
Iowa,  393 ;  Gage  v.  Schmidt,  104  111.  106  ;  Mead  v.  Nelson,  52  Wis.  402 ; 
Miller  v.  WilUams,  15  Gratt.  213 ;  Jones  v.  Dills,  18  W.  Va.  764 ;  Hobbs  v, 
Shumates,  11  Gratt.  516 ;  Ockendon  v.  Barnes,  43  Iowa,  615 ;  Swope  v. 
Saine,  1  Dill.  416  ;  McCauslin  v.  McGuhe,  14  Kan.  238 ;  Eaton  v.  North,  32 
Wis.  303;  Forqueran  v.  Donnally,  7  W.  Va.  114;  Maumas  v.  Bennett,  31 
La.  An.  642 ;  Scheftels  v.  Tabert,  46  Wis.  440 ;  Davis  v.  Jackson,  14  W.  Va. 
227 ;  Howe  v.  Genin,  57  Wis.  268 ;  Dreutzer  v.  Smith,  56  Wis.  292 ;  Potts  v. 
Cooley,  51  Wis.  353  ;  Cooper  v.  Bushley,  72  Pa.  St.  252 ;  Griswold  v.  Wilson, 
36  Iowa,  156 ;  Bruce  v.  Schuyler,  9  111.  221 ;  Covel  v.  Young,  11  Neb.  510. 

«  Hewell  V.  Lane,  53  Cal.  213 ;  Grimm  v.  O'Connell,  54  Cal.  523. 
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a  tax  deed  depends  upon  a  lawful  assessment.*  A  deed  given 
on  the  sale  of  property  exempt  from  taxation  is  void  on  its  face.' 
If  property  is  sold  for  both  State  and  county  taxes  together,  the 
entire  sale,  if  the  county  taxes  are  illegally  levied,  is  void.' 

§  1399.  What  the  deed  should  contain. — A  tax  deed  should 
contain  the  same  requisites  as  other  deeds,  and  such  additional 
matters  as  may  be  necessary.  When  a  statutory  form  is  pre- 
scribed there  must  be  at  least  a  substantial  compliance  with  it.* 
Where  the  statute  does  not  provide  for  certain  recitals  in  a  tax 
deed,  such  recitals  are  mere  surplusage,  and  do  not  affect  the 
validity  of  the  deed.*  But  if  the  statute  requires  that  the  deed 
shall  recite  the  year  for  which  the  taxes  were  due,  a  misrecital  in 
the  year  renders  the  deed  void.® 

§  1400.  Date,  seal,  etc. — In  the  absence  of  evidence,  a  deed 
will  be  presumed  to  have  been  made  at  the  proper  time  when 
not  dated.^     A  tax  deed  which  literally  follows  the  form  pre- 


'  Braly  v.  Seaman,  30  Cal.  610.  See,  generally,  the  late  cases,  Keefe  v. 
Bramhali,  3  Mackey  (D.  C.)  551 ;  Jenkins  v.  McTigue,  22  Fed.  Rep.  148; 
McCallister  v.  Cottrille,  24  W.  Va.  173 ;  Miller  v.  McCuUough,  104  Pa.  St. 
624 ;  Walker  v.  Taylor,  43  Ark.  543 ;  Wright  v.  Zettel,  60  Wis.  168 ;  Irvin  v. 
Smith,  60  Wis.  175 ;  Parker  v.  Cochran,  64  Iowa,  757  ;  Watt  v.  Donnell,  80 
Mo.  195  ;  Lowe  v.  Ekey,  82  Mo.  286 ;  Spurlock  v.  Dougherty,  81  Mo.  171 ; 
Doster  v.  Sterling,  33  Kan.  381 ;  Walker  v.  Boh,  32  Kan.  354 ;  Ludden  v. 
Hansen,  17  Neb.  354;  Connolly  v.  Connolly,  63  Iowa,  202.  A  tax  sale  is 
void  when  made  for  an  amount  in  excess  of  that  authorized  by  law: 
Axtell  V.  Gerlach,  67  Cal.  483.  See,  also,  Boston  Tunnel  Co.  v.  McKenzie, 
67  Cal.  485. 

«  Hollister  v.  Sherman,  63  Cal.  38. 

'  Hardenburgh  v.  Kidd,  10  Cal.  402. 

*  Hubbell  V.  Campbell,  56  Cal.  532;  Grimm  v.  O'ConneU,  54  Cal.  522; 
Hobson  V.  Dutton,  9  Kan.  477  ;  Boardman  v.  Bourne,  20  Iowa,  134 ;  Magill 
V.  Martin,  14  Kan.  81 ;  Falkner  v.  Dorman,  7  Wis.  386 ;  Atkins  v.  Kinnan, 
20  Wend.  249 ;  Marshall  v.  Benson,  48  Wis.  558 ;  Haynes  v.  Heller,  12  Kan. 
381;  Bowman  v.  CockeriU,  6  Kan.  311;  Chandler  v.  Spear,  22  Vt.  388; 
Smith  V.  Hileman,  1  Scam.  323 ;  Kinney  v.  Beverley,  2  Hen.  &  M.  531 } 
Krueger  v.  Knab,  20  Wis.  429;  North  v.  Wendell,  22  Wis.  431 ;  Pearce  v. 
Tittsworth,  87  Mo.  635  ;  Hopkins  v.  Scott,  86  Mo.  140 ;  Williams  v.  McLan- 
ahan,  67  Mo.  499.  As  to  recitals  under  the  statute  of  Massachusetts,  see 
Langdon  v.  Stewart,  142  Mass.  576. 

5  Harper  v.  Rowe,  55  Cal.  132. 

8  Maxcy  v.  Clabaugh,  1  Gilm.  26.  And  see,  also,  Bank  of  Utica  v» 
Mersereau,  3  Barb.  Ch.  528. 

'  Thompson  v.  Schuj'ler,  2  GUm.  271. 
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scribed  hj  the  statute  is  good,  although  it  may  not  show  for  what 
year  the  taxes  were  levied.^  The  general  rule  is  that  the  deed 
must  be  sealed.^  There  must  be  evidence  of  an  assignment  when 
a  certificate  of  sale  is  made  to  one  person  and  the  deed  to  another,^ 
A  certificate  showing  that  property  was  assessed  to  a  person,  and 
to  "all  claimants  known  and  unknown,"  shows  an  invalid  assess- 
ment, and  may  be  introduced  in  evidence  to  defeat  a  deed  founded 
upon  it,  notwithstanding  that  the  deed  may  be  regular  on  its 
fiice.^    A  deed  containing  such  a  recital  on  its  face  is  void.* 

§  1401.  Recitals. — The  deed  should  recite  the  power  by 
which  it  is  executed,  and  that  the  execution  occurred  at  the  time 
and  place  prescribed  by  law.^  A  tax  deed  is  invalid  if  it  does 
not  contain  a  recital  of  an  offer  at  public  sale  on  the  day  fixed,  or 
does  not  state  an  adjournment  J  If  an  order  of  court  for  the  sale 
of  land  at  a  specified  time  is  required  by  statute,  the  absence  of  a 
recital  that  the  sale  was  had  in  jaursuance  of  an  order  of  court, 
renders  the  deed  invalid.^  A  deed  reciting  that  it  was  made  on 
a  day  which  could  not  have  been  the  time  for  which  the  statute 
required  the  sale  to  be  advertised,  is  not,  under  the  Missouri 
statute,  void  on  its  face.  The  statute  requires  only  a  recital  of 
the  day  on  which  the  land  was  offered  for  sale,  and  while  the 
statute  provides  for  adjourned  sales,  the  form  of  deed  prescribed 
by  statute  does  not  require  the  fact  of  adjournment  of  sales  from 
day  to  day  to  be  recited.^  But  if  the  recitals  in  a  tax  deed 
affirmatively  show  the  rendition  of  no  judgment  against  the 

^  Marshall  v.  Benson,  48  Wis.  558.  And  see  Bell  v.  (Jordon,  55  Miss.  45 ; 
Bonnell  v.  Roane,  20  Ark.  126. 

*  Doty  V.  Beasley,  2  Bibb,  14 ;  Blackwell  on  Tax  Titles,  366 ;  Sullivan  v. 
Merriam,  16  Neb.  157;  Seaman  v.  Thompson,  16  Neb.  546;  Baldwin  v. 
Merriam,  16  Neb.  199 ;  Shelley  v.  Towle,  16  Neb.  194. 

»  Florida  Savings  Bank  v.  Brittain,  20  Fla.  507 ;  McMinn  v.  Wbelan,  27 
Cal.  300. 

*  Daly  V.  Ah  Goon,  64  Cal.  512 ;  Hall  v.  Thelsen,61  Cal.  524.  See  Hearst 
V.  Egglestone,  55  Cal.  365. 

»  Brady  v.  Dowden,  59  Cal,  51. 

«  Tolman  v,  Emerson,  4  Pick.  160 ;  Jackson  v.  Roberts,  11  Wend.  425 ; 
Thompson  v.  Lawrence,  2  Baxt.  415 ;  Ferris  v.  Coover,  10  Cal.  589 ;  Spnr- 
lock  V.  Dougherty,  81  Mo.  171. 

'  Williams  v.  Kirkland,  13  Wall.  309 ;  Wambole  v.  Foote,  2  Dakota,  1 ; 
French  v.  Edwards,  13  Wall.  506. 

«  McDermott  v.  Scully,  27  Ark.  226. 

*  Hill  V.  Atterbury,  88  Mo.  114. 
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land  sold  for  taxes,  the  deed  is  void.^  If  the  statute  prescribes 
a  form  containing  certain  recitals,  although  the  recitals  need  not 
be  made  iu  the  language  used  iu  the  form,  yet  they  must  be  sub- 
stantially made.  An  omission  to  do  so  renders  the  deed  invalid.^ 
For  instance,  where  the  statute  prescribes  a  form  containing  a 
recital,  "that  the  city  collector  did  expose  to  public  sale  the 
real  property  described,  for  the  payment  of  taxes,  interest,  and 
costs  then  due  and  unpaid  upon  said  property,"  the  omission  of 
the  latter  clause  "for  the  payment  of  taxes,"  etc.,  although  the 
deed  may  contain  every  other  recital,  is  a  fatal  defect.  The 
argument  was  made  that  if  the  omitted  recital  could  be  inferred 
from  other  portions  of  the  deed,  its  omission  ought  to  be  con- 
sidered immaterial.  The  court  said:  "We  concede  that  this 
inference  can  be  drawn,  but  it  does  not,  therefore,  follow  that 
when  the  legislature  has  required  a  fact  to  be  substantially 
affirmed,  which  is  not  thus  affirmed,  that  from  other  facts  which 
it  also  requires  to  be  substantially  affirmed,  and  which  are 
affirmed,  and  which  neither  perform  the  same  office  as  the 
omitted  fact,  nor  necessarily  include  it,  we  can  infer  the  omitted 
fact,  and  substitute  by  inference  what  the  law-making  power  has 
said  must  be  affirmed.  The  office  of  the  recital  that  the  collector 
exposed  the  lots  iu  question  to  sale  *  for  the  payment  of  taxes,  inter- 
est, and  costs,  then  due  and  unpaid,'  was  to  show  that  he  exposed 
it  to  sale  for  the  only  purpose  for  which  under  the  law  he  could 
sell  it.  The  office  of  the  other  recitals  was  to  show  that  it  was 
in  fact  sold  for  the  very  purpose  for  which  it  had  been  offered 
for  sale,  and  that  the  proceeds  of  the  sale  were  applied  to  that 
purpose.  It  may  be  said  that  to  hold  the  deed  in  question  to  be 
void  on  its  face,  because  of  its  failure  to  state  substantially  a  fact 
required  to  be  thus  stated,  would  be  technical.  The  answer  to 
this  is,  that  the  legislature  has  required  a  certain  fact  to  be  sub- 
stantially stated,  which  iu  this  case  has  not  been  done,  and  we 
are  not  authorized  to  eliminate  from  the  statute  a  recital  which 
the  legislature  has  declared  the  deed  must  substantially  contain, 
nor  are  we  authorized  to  say  that  this  or  that  recital  required  to 
be  stated  substantially  in  a  tax  deed  is  unnecessary  and  imma- 


»  Cuflfey  V.  O'Reiley,  88  Mo.  418, 
»  Hopkins  v.  Scott,  86  Mo.  140. 
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terial,  but  must,  on  the  contrary,  presume  that  the  legislature 
deemed  all  the  recitals  which  it  required  to  be  set  out  material."  ^ 

§  1402.  Statement  of  facts. — The  several  statutes  generally 
require  that  the  tax  deed  shall  contain  a  statement  of  certain 
facts,  the  existence  or  performance  of  which  is  essential  to  the 
validity  of  the  deed.  These  facts  must  be  stated  as  facts — in 
such  a  manner  that  the  court  can  see  from  the  deed  itself  that 
the  officer  has  complied  with  the  statute.  His  conclusions  as  to 
what  he  deems  a  proper  compliance  with  the  statute  amounts  to 
nothing.  Therefore,  as  we  have  previously  noticed,  a  deed  is 
not  valid  if  it  contains  no  other  recital  as  to  notice  than  that  the 
lands  conveyed  "were  advertised  according  to  law."^ 

§  1403.  Form  of  conveyance. — When  the  statute  authorizes 
the  execution  of  a  deed  without  requiring  a  particular  form,  a 
deed  in  the  form  of  a  common-law  conveyance  and  reciting  the 
power  under  which  it  was  made,  is  sufficient,  when  accompanied 
by  proof  that  there  has  been  a  strict  compliance  with  the  law.' 
But  where  the  statute  prescribes  a  particular  form,  that  form, 
as  we  have  before  remarked,  must  be  followed.^  The  deed  should 
recite  that  it  became  necessary  to  sell  the  whole  of  the  land  to 
pay  the  taxes  and  charges,  and  that  no  person  would  pay  the 
same  for  a  smaller  quantity  of  the  land.^  And  in  general,  the 
deed  should  contain  sufficient  recitals  to  show  the  authority  for 
the  sale.^ 

1  Hopkins  v.  Scott,  86  Mo.  140, 146,  per  Norton,  J. 

"  See  §  1358,  ante.  Large  v.  Fisher,  49  Mo.  307 ;  Yankee  v.  Thompson 
51  Mo.  238 ;  Abbott  v.  Doling,  49  Mo.  302 ;  Spurlock  v.  Allen,  49  Mo.  178. 

«  Brown  v.  Hutchinson,"  11  Vt.  569 ;  Chandler  v.  Spear,  22  Vt.  388 ;  Speai 
V.  Ditty,  8  Vt.  419. 

*  See  for  authorities,  §  1399,  n.  1. 

*  Lovejoy  v.  Lunt,  48  Me.  377 ;  Briggs  v.  Johnson,  71  Me.  236 ;  Loomi3 
V.  Pingree,  43  Me.  311 ;  French  v.  Patterson,  61  Me.  203. 

«  Sibley  v.  Smith,  2  Mich.  486;  Wetherbee  v.  Dunn,  32  Cal.  106;  Large 
V.  Fisher,  49  Mo.  307 ;  Madland  v.  Benland,  24  Minn.  372 ;  Elston  v.  Kenni- 
cott,  46  111,  187  ;  Woodward  v.  Sloan,  27  Ohio  St.  592 ;  Little  v.  Hemdon,  10 
Wall.  26.  For  other  cases  as  to  the  necessity  of  certain  recitals  in  tax  deeds 
under  particular  statutes,  and  the  sufficiency  of  such  recitals,  see  Frentz  v. 
Klotsch,  28  Wis.  312 ;  Pleasants  v.  Scott,  21  Ark.  370 ;  76  Am.  Dec.  403 ; 
Lain  v.  Cook,  15  Wis.  446 ;  Miller  v.  Hurford,  11  Neb.  384 ;  Towle  v.  Holt, 
14  Neb.  227 ;  Sutton  v.  Stone,  4  Neb.  321 ;  Mulcahey  v.  Florer,  27  Minn. 
449 ;  Lunenburg  v.  Hey%vood  Chair  Co.  118  Mass.  540 ;  Hickman  v.  Kemp- 
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§  1404.  Reference  to  statutory  provisions. — A  tax  deed  fail- 
ins  to  contain  the  recital  in  the  certificate  of  sale  with  reference 
to  the  time  when  the  purchaser  would  be  entitled  to  a  deed,  18 
fatally  defective.^  Where  a  certain  article  of  a  city  charter 
provides  that  when  property  is  sold  for  a  street  assessment,  a 
deed  shall  be  made  to  the  purchaser,  ''stating  therein  that  it  b 
made  subject  to  redemption  as  provided  in  this  article,"  and 
provides  further  that  the  deed  "  must  express  the  true  consider- 
ation thereof  which  is  the  amount  paid  by  the  purchaser,"  a 
deed  stating  that  it  is  made  subject  to  redemption  as  provided 
in  another  article  of  the  charter,  and  failing  to  state  the  true 
consideration,  is  void.^  If  a  tax  deed  is  void,  it  cannot  be  made 
valid  by  proving  a  valid  assessment.^  A  provision  of  the  Massa- 
chusetts statute  was  that  "taxes  assessed  on  real  estate  may, 
with  all  incidental  costs  and  expenses,  be  levied  by  sale  thereof, 
if  the  tax  is  not  paid  within  fourteen  days  after  demand  of  pay- 
ment, made  either  upon  the  person  taxed  or  upon  any  person 
occupying  the  estate."  The  statute  also  required  that  the  officer's 
deed  "  shall  state  the  cause  of  sale,"  as  well  as  the  steps  prepar- 
atory to  the  sale.  A  deed  stated  a  demand  of  the  tax  made  on 
the  person  taxed,  but  failed  to  state  that  payment  was  not  made 
within  fourteen  days.  The  court  considered  that  this  was  not  a 
statement  of  a  legal  cause  of  sale,  and  that  the  defect  prevented 

ner,  35  Ark.  505 ;  Haller  v,  Blaco,  10  Neb.  38 ;  McDermott  v.  Scully,  27  Ark. 
226 ;  Clarke  v.  Rowan,  53  Ala.  401 ;  Huey  v.  Van  Wie,  23  Wis.  613  ;  Stockle 
V.  Silsbee,  41  Mich.  615 ;  "White  v.  Flynn,  23  lud.  646 ;  Gavin  v.  Shuman, 
23  Ind.  32;  Philleo  v.  Hiles,  42  Wis.  527;  Oconto  Co.  v.  Jerrard,  46  Wis. 
324 ;  Perkins'  Lessee  i'.  Dibble,  10  Ohio,  433 ;  36  Am.  Dec.  97 ;  Brigins  v. 
Chandler,  60  Miss.  862;  Spain  v.  Johnson,  31  Ark.  314;  Hogins  v.  Bra- 
shears,  13  Ark.  242 ;  Reed  v.  Crapo,  127  Mass*.  40 ;  Wakeley  v.  Mohr,  18 
Wis.  321 ;  Woodward  v.  Sloan,  27  Ohio  St.  592 ;  Woodward  v.  O'Shaugh- 
nessy,  3  Lea,  724 ;  Brown  v.  Walker,  11  Mo.  App.  226 ;  Bowman  v.  Cock- 
rill,  6  Kan.  325 ;  State  v.  Patterson,  11  Neb.  266 ;  Morrill  v.  Douglas,  14  Kan. 
302;  Ferris  v.  Coover,  10  Cal.  589:  O'Grady  v.  Barnishell,  23  Cal.  287; 
Wetherbee  v.  Dunn,  32  Cal.  106 ;  Moss  v.  Shear,  25  Cal.  38 ;  Bidleman  w. 
Brooks,  28  Cal.  72.  See  as  to  void  deeds,  People  v.  Hastings,  29  Cal.  449; 
Hurlbutt  V.  Butenop,  27  Cal.  50.  See,  also,  Burr  v.  Hunt,  18  Cal.  303; 
Kelsey  v.  Abbott,  13  Cal.  609. 

1  Anderson  v.  Hancock,  64  Cal.  455.  And  see  Grimm  v.  O'Connell,  64 
Cal.  522 ;  Hubbell  v.  Campbell,  56  Cal.  527. 

2  HubbeU  v.  Campbell,  56  Cal.  527. 

'  Hearst  v.  Egglestone,  55  Cal.  365.  See,  also,  Grimm  v.  O'Connell,  64 
Cal.  522. 
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the  passing  of  the  title,  such  statement  being  a  condition  precedent 
to  the  operation  of  the  deed.^  "  If  the  legal  cause  of  the  sale 
may  be  omitted  in  the  deed,"  said  Mr.  Justice  Metcalf,  "and  the 
defect  be  supplied  by  proof  aliunde,  or  by  admission,  so  may  any 
or  all  of  the  other  matters  which  the  statute  requires  that  the 
deed  shall  state.  The  collector  has  a  mere  naked  power  to  sell 
real  estate  for  non-payment  of  taxes  thereon,  and  to  convey  a 
title  thereto  to  the  purchaser ;  and  in  such  a  case  the  law  requires 
that  all  the  prerequisites  to  the  exercise  of  that  power  must  pre- 
cede its  exercise.  Among  those  prerequisites  to  the  conveyance 
of  the  estate  sold,  is  the  statement  in  the  deed  of  conveyance,  of 
the  cause  of  sale.  Unless  a  legal  cause  of  sale  is  therein  stated, 
the  attempted  conveyance  is  invalid."^  That  the  sale  was  made 
at  the  place  fixed  by  statute  should  be  stated.^ 

§  1405.  Description  of  land. — Greater  strictness  is  required 
of  the  description  of  the  land  contained  in  a  tax  deed  than  in 
voluntary  deeds.  The  land  must  be  described  with  such  accuracy 
that  with  ordinary  and  reasonable  certainty  the  land  sold  can  be 
ascertained  and  identified.'*  A  tax  deed  is  void  for  uncertainty 
in  which  the  land  is  described  as  "lot  3,  and  the  northeast  quarter 
of  the  northwest  quarter  less  seven  acres  (lot  3,  and  N.  E.  J  of 
N.  W.  I  less  seven  acres)  of  section  five  (5),  township  forty-eight 
(48),  range  four  (4)  west."^ 

*  Harrington  v.  City  of  Worcester,  6  Allen,  576. 

*  Harrington  v.  City  of  Worcester,  6  Allen,  576,  578. 

'  Stielley  v.  Towie,  16  Neb.  194 ;  Baldwin  v.  Merriam,  16  Neb.  199.  As 
to  recitals  when  land  is  offered  at  private  sale,  see  Ludden  v.  Hansen,  17 
Neb.  354. 

*  Larrabee  v.  Hodgkins,  58  Me.  412 ;  Bingham  v.  Smith,  64  Me.  450 ; 
Wilkins  v.  Tourtellott,  28  Kan.  825, 843 ;  Winkler  v.  Higgins,  9  Ohio  St.  599 ; 
Ronkendorf  v.  Taylor,  4  Peters,  349 ;  Orton  v.  Noonan,  23  Wis.  102 ;  Griffin 
V.  Creppin,  00  Me.  270. 

*  Johnson  v.  Ashland  Lumber  Co.  52  Wis.  458.  Said  the  court :  "  It  is 
very  clear  from  this  description  that  thei'e  were  seven  acres,  a  part  of  this 
tract,  which  were  not  intended  to  be  conveyed  by  said  deed,  and  Avere  not 
conveyed  by  it ;  and  as  such  seven  acres  were  in  no  way  described,  it  is 
quite  impossible  to  determine  from  the  deed  itself  what  lands  are  conveyed 
by  it.  The  deed,  in  fact,  purports  to  convey  all  of  lot  3,  and  the  N.  E.  K  of 
the  N.  W.  ^  of  section  5,  etc.,  but  seven  acres.  Suppose  the  two  tracts  con- 
tain in  all  seventy-seven  acres,  then  the  deed  conveys  seventy  acres  of  lot 
3,  and  the  N.  E.  K  of  N.  W.  }4  of  section  5.  What  seventy  acres  are  con- 
veyed ?    It  is  quite  impossible  to  tell  from  the  deed  itself,  and  there  is  no 

II.  Deeds.— 45. 
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§  1406.  rUustrations.  —  So  is  a  deed  void  for  uncertainty  in 
description,  in  which  the  description  is  "  two  hundred  acres  in 
section  2,  T.  12,  range  1  east."*  So  is  a  deed  describing  the  land 
as  "thirty-four  acres  of  the  southeast  quarter  of  the  southeast 
quarter  of  section  two,  in  township  twenty-four  north,  of  range 
five  west,  third  principal  meridian."  ^  So  is  a  deed  describing 
the  land  as  "forty  feet  of  lot  No.  2,  in  block  No.  2,  Daven- 
port."^ If  subsequently  to  the  sale  there  has  been  a  change 
in  the  name  of  the  streets,  a  description  is  sufficient  which  would 
have  been  correct  at  the  time  of  the  sale.'*  A  tax  deed  is  not 
necessarily  void  because  a  false  call  has  been  inserted  in  the 
description  of  the  land.  The  assessment  or  deed  is  not  void  on 
account  of  a  mistake  in  the  description,  unless  it  is  so  great  that 
it  might  probably  mislead  the  owner,  and  prevent  him  from 
ascertaining  that  his  land  had  been  assessed.' 

§  1407.  Same  subject  continued. — Where  the  land  is  described 
as  "Commencement  Plantation,  consisting  of  1,330  acres,"  and 
the  names  of  the  State  and  county  are  given,  the  deed  is  not 
void  for  uncertainty  in  description.^     A  tax  deed  in  which  the 

way  to  make  the  description  certain  by  any  reference  in  the  deed  to  objects 
on  the  land,  or  adjoining  it,  which  would  make  it  certain.  From  the  data 
given  by  the  deed,  it  is  impossible  to  locate  the  lands  conveyed.  We 
think  the  deed  must  be  held  void  on  account  of  the  uncertainty  of  the 
description.  The  following  cases  upon  the  question  of  description  in  tax 
deeds,  we  think,  fully  sustain  these  views  :  Head  ik  James,  13  Wis.  641 ; 
Curtis  V.  Supervisors,  22  Wis.  167 ;  Greene  v.  Lunt,  58  Me.  518 ;  Inhabitants 
of  Orono  v.  Veazie,  01  Me.  431 ;  Lessee  of  Massie's  Heirs  v.  Long,  2  Ohio, 
287  ;  15  Am.  Dec.  547 ;  Treon's  Lessee  v.  Emerick,  6  Ohio,  391 ;  Stewart  v. 
Aten,  5  Ohio  St.  257  ;  Bidwell  v.  Coleman,  11  Minn.  78." 

1  Yandell  ».  Pugh,  53  Miss.  296. 

»  Schackleford  v.  Bailey,  35  111.  387. 

'  Bosworth  V.  Farenholz,  3  Iowa,  84.  And  see,  also,  Keane  v.  Canovan, 
21  Cal.  291 ;  Garwood  v.  Hastings,  38  Cal.  224 ;  Blair  Land  Co.  v.  Scott,  44 
Iowa,  147  ;  Sutton  v.  Calhoun,  14  La.  An.  209 ;  Jacks  v.  Chaflan,  34  Ark.  534; 
Sharp  V.  Thompson,  100  111.  447 :  Ballance  v.  Forsyth,  13  How.  18 ;  Tripp  v. 
Ide,  3  E.  I.  51 ;  Green  v.  Craft,  28  Miss.  70 ;  Poindexter  v.  Doolittle,  54  Iowa, 
52  ;  Flannagan  v.  Boggess,  46  Tex.  331 ;  Raymond  v.  Longworth,  14  How, 
76 ;  Quinby  v.  North  Amer.  Coal  Co.  2  Heisk.  590 ;  Lafferty  v.  Byers,  5 
Ohio,  458;  Harvey  v.  Mitchell,  31  N.  H.  575  ;  Bruce  v.  McBeo,  23  Kan.  379; 
Case  V.  Albee,  28  Iowa,  277 ;  Hill  v.  Mowry,  0  Gray,  551. 

*  Pursell  V.  Porter,  20  La.  An.  323. 

o  Bosworth  V.  Danzien,  25  Cal.  296. 

6  Vaughan  v.  Swayzie,  56  Miss.  705 ;  Anderson  v.  Hancock,  01  Cal.  88. 
And  see,  generally,  Tallman  v.  White,  2  N.  Y.  66 ;  McCready  v.  Lansdale, 
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description  was,  "  the  west  half  of  the  northwest  quarter,  and  the 
grist  and  saw-mills,  except  therefrom  five  acres,  being  west  of 
Cedar  Creek,  in  section  ten,  town,  ten  north,  of  range  twenty- 
one  east,  containing  seventy-five  acres,"  was  held  not  to  be  void 
for  uncertainty,  but  to  be  good  for  all  the  land  lying  west  of 
Cedar  Creek,  the  only  uncertainty,  if  any,  relating  to  the  excep- 
tion.* A  tax  deed  is  not  void  for  uncertainty  of  description 
which  describes  the  land  conveyed  as  "  Block  No.  25,  less  a  lot 
belonging  to  Bryant,  70  by  137 J,  in  the  southeasterly  corner."^ 
But  a  description  of  land  in  a  certain  county,  omitting  the  town, 
is  fatally  defective.^  If  the  description  at  the  time  of  the  sale  is 
so  general  as  to  be  void  for  uncertainty,  the  insertion  of  a  proper 
description  in  the  certificate  of  purchase  or  deed  will  not  cure  the 
defect.^  A  description  of  the  land  as  "one  fourth.  No.  5,  R.  8, 
W.  E.  L.  S.,"  renders  the  deed  void  on  account  of  the  vagueness 
of  the  description.^  A  tax  deed  is  invalid  in  which  the  premises 
are  described  as  "  land,  east  corner  of  Congress  and  Exchange 
streets,  extending  through  to  Market."** 

§  1408.  Strictness  of  law  as  to  description. — The  rule  gov- 
erning descriptions  in  tax  deeds  is  thus  stated  by  Mr.  Justice 
Ruggles :  "  In  a  deed  between  individuals,  a  part  of  the  prem- 
ises conveyed  may  be  rejected  on  account  of  its  falsity,  if  after 
its  rejection  there  is  enough  left  to  show  clearly  what  the 
owner  intended  to  convey.  In  this  case,  if  the  owner  of  the 
land  had  executed  the  deed,  giving  the  boundaries  correctly, 
the  title  might  have  passed,  although  the  land  was  falsely 
described  as  to  the  village  in  which  it  lay.  It  would  then 
present  the  question  what  the  owner  intended  to  convey.  There 
is  no  such  question  here.      The  owner  conveys  nothing,  and 

58  Miss.  877;  Johnstone  v.  Scott,  11  Mich.  232;  Winkley  v.  Kaime,  32 
N.  H.  268 ;  Crooks  v.  Whitford,  47  Mich.  283 ;  Ives  v.  Campbell,  1  Mich. 
308;  Anderson  v.  Baughman,  7  Mich.  69;  74  Am.  Dec.  699;  Brunn  v. 
Murphy,  29  Oal.  326 ;  Selden  v.  Coffee,  55  Miss.  41 ;  Martz  v.  Newton,  29 
Kan.  331. 

1  Scheiber  v.  Kaehler,  49  Wis.  291. 

=>  Wetherbee  v.  Dunn,  32  Cal.  106. 

»  Campbell  v.  Packard,  61  Wis.  88. 

*  Roberts  r.  Chan  Tin  Pen,  23  Cal.  259. 

*  Larrabee  v.  Hodgkins,  58  Me.  412. 

*  Bingham  v.  Smith,  64  Me.  450. 
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does  not  intend  to  convey  anything.  If  the  officers  who  under- 
take to  convey  for  him  intend  to  convey  lands  lying  in  one 
place  by  a  deed  describing  them  as  lying  in  a  diifferent  place, 
they  intend  to  do  what  the  statute,  under  which  they  profess  to 
act,  does  not  permit.  A  judicial  decision  which  should  sanction 
a  title  like  the  present  would  open  a  door  to  innumerable 
frauds."^  In  the  case  just  cited  the  laud  was  described  as  lyiug 
in  the  village  of  Lodi,  when  it  lay,  in  fact,  elsewhere.  The 
tract  in  which  it  was  situated  was  known  as  the  village  of  Syra- 
cuse, known  as  a  different  place  from  Lodi,  although  both  were 
in  the  same  town.  In  another  case,  the  name  of  a  village,  accord- 
ing to  the  recorded  plat,  was  Wisconsin  City.  A  tax  deed  describe<l 
the  land  as  "lot  7,  block  1  7,  on  the  survey  plat  of  Washington 
City,  now  called  Port  Washington."  On  proof  that  the  place 
was  familiarly  known  and  recognized  by  citizens  and  convey- 
ancers as  Washington  City,  or  Port  Washington,  the  court  held 
that  the  description  was  sufficient.^  But  a  description  of  the 
land  as  "  ten  acres  in  lot  number  26,  in  the  eleventh  range,  in 
the  town  of  Columbia,"  renders  the  deed  void  for  uncertainty.' 

§  1409.  Execution  of  deed. — The  real  date  of  the  deed  is  the 
time  at  which  it  is  delivered.^  It  is  not  essential  to  the  validity 
of  the  deed  that  it  should  be  acknowledged.  Its  execution  may 
be  otherwise  proved.^  Unless  a  seal  is  attached,  the  deed  is  held 
to  be  inadmissible  in  evidence.*  But  if  there  is  no  method  pre- 
scribed by  statute  in  which  the  deed  is  to  be  sealed,  the  offi- 
cers may  use  their  private  seals.'^  But  where  a  seal  is  required 
by  statute,  a  scroll  is  not  sufficient.'  When  tax  deeds  are 
required  to  be  acknowledged  before  the  county  clerk,  they  are 


>  In  Tallman  v.  White,  2  Comst.  66,  72. 

«  Mecklem  v.  Blake,  19  Wis.  397. 

»  Han^ey  v.  Mitchell,  31  N.  H.  (11  Fost.)  575. 

*  Jackson  v.  Schoonmaker,  2  Johns.  234 ;  McMichael  v.  Carlyle,  53  Wis. 
604. 

*  Dalton  V.  Fenn,  40  Mo.  109 ;  Hogins  v.  Brashears,  13  Ark.  242. 
«  Day  V.  Day,  59  Miss.  318. 

^  Huston  V.  Foster,  1  Watts,  477  ;  Watt  v.  Gilmore,  2  Yeates,  330. 

*  Hendrix  v.  Boggs,  15  Neb.  469;  Sullivan  v.  Merriam,  16  Neb.  157; 
Baldwin  v.  Merriam,  16  Neb.  199;  Seaman  v.  Thompson,  16  Neb.  546; 
Shelley  v.  Towle,  16  Neb.  194. 
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void  if  acknowledged  before  a  notary  public*  It  is  not  neces- 
sary that  the  date  of  the  delivery  should  be  stated  in  the 
acknowledgment.'^ 

§  1410.  Same  subject — Other  particulars. — As  in  the  case 
of  voluntary  deeds,  delivery  of  a  deed  regularly  executed  will 
be  presumed  from  its  possession.^  And  it  would  seem  that 
where  a  tax  deed  is  acknowledged,  it  is  sufficient  without  wit- 
nesses.'* Where  the  deed  is  required  to  be  made  by  the  tax  col- 
lector, the  fact  that  the  deed  is  signed  by  him  as  "sheriff  and 
tax  collector,"  does  not  render  the  deed  void.^  Under  a  Massa- 
chusetts statute,  no  title,  it  was  held,  could  be  claimed  under  a  tax 
deed,  unless  the  deed  had  been  acknowledged  and  recorded.®  A 
tax  deed  which  recites  that  the  sale  was  begun,  and  publicly 
held  on  the  first  Monday  of  December,  instead  of  the  first  Mon- 
day in  October,  as  provided  by  the  Iowa  statute,  is  not  void,  on 
the  ground  that  the  deed  shows  upon  its  face  that  the  sale  was 
made  at  some  time  not  authorized  by  law.  The  officer,  under 
the  statute,  had  the  power,  and  it  was  his  duty,  when  from  any 
good  cause  the  property  could  not  be  advertised  and  sold  on  the 
first  Monday  in  October,  to  make  the  sale  on  the  first  Monday 
of  the  next  succeeding  month  in  which  it  could  be  made.^  In 
Kansas,  a  tax  deed  is  not  void  because  it  states  that  the  sale  was 
on  May  6,  1870,  "at  the  sale  begun  and  publicly  held  on  the 
first  Tuesday  of  May,  1870,"  when  as  a  matter  of  fact  the  first 
Tuesday  fell  on  the  third  day  of  May.®  In  "Wisconsin,  in  the 
absence  or  disability  of  the  county  clerk,  a  deputy  may  sign 
a  tax  deed,  although   the  statute   may  confer  upon   him  no 

*  Dunlap  V.  Henry,  76  Mo.  106;  Williams  v.  McLanaban,  67  Mo.  499; 
Ryan  v.  Carr,  46  Mo.  483. 

*  Carutbers  v.  McLaran,  56  Miss.  371. 

»  Games  v.  Stiles,  14  Peters,  332.    See  vol.  1,  §  294,  ante. 

*  Stebbins  v.  Gutbrie,  4  Kan.  353. 
^  Bell  V.  Gordon,  55  Miss.  45. 

«  Tilson  V.  Tbompson,  10  Pick.  359. 

'  Eldridge  v.  Kuebl,  27  Iowa,  160.  For  otber  cases  upon  tbe  execution 
of  deeds,  see  Stierlin  v.  Daley,  37  Mo.  483 ;  Lain  v.  Cools,  15  Wis.  446 ; 
Cutler  V.  Hurlburt,  29  Wis.  152 ;  Dillingbam  v.  Brown,  38  Ala.  311 ;  Wake- 
ley  V.  Mobr,  18  Wis.  321 ;  Hardin  v.  Crate,  78  111.  533 ;  Tbompson  v, 
Scbuylcr,  7  HI.  271 ;  Games  v.  Stiles,  14  Peters,  332 ;  Love  v.  Welch,  33 
Iowa,  192  ;  Sully  v.  Kuebl,  30  Iowa,  275. 

8  Harris  v,  Curran,  32  Kan.  580. 
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express  authority  to  do  so.*  The  statute,  in  substance,  must  be 
strictly  followed.^  In  Missouri,  it  is  held  that  a  tax  deed  exe- 
cuted by  the  county  treasurer  as  ex  officio  collector,  is  void  and 
inadmissible  in  evidence,  where  there  is  no  proof  that  the  ofiBce 
of  collector  had  devolved  upon  the  treasurer  by  the  adoption 
by  the  county  of  township  organization.' 

§  1411.  Execution  of  deed  after  expiration  of  officer's  term. — 
If  not  provided  for  distinctly  in  the  statute,  a  question  may  arise 
as  to  the  proper  person  to  execute  a  deed  after  the  expiration  of 
the  term  of  the  officer  who  made  the  sale.  Should  the  deed  be 
made  by  the  person  who  made  the  sale,  or  by  his  successor  iu 
office?  In  a  case  in  Kentucky,  it  was  decided  that  the  former 
was  the  proper  person  to  execute  the  deed.  "  The  power  to  sell 
and  convey  land  for  the  non-payment  of  the  taxes  due  on  it," 
said  the  court,  "is  iu  its  nature  entire;  and  the  officer  who  sells 
must  convey,  though  his  office  may  have  expired  before  the 
latter  act  shall  have  been  performed.  The  act  of  assembly, 
under  which  the  sale  in  this  case  was  made,  plainly  pre-supposes 
that  this  may  be  done;  for  it  only  makes  no  provision  for  the 
conveyance  to  be  made  by  any  subsequent  officer,  but  after  author- 
izing the  sheriff  or  collector  to  sell,  and  directing  the  land  to  be 
laid  off  by  the  county  surveyor,  it  provides  that  the  sheriff  or 
collector  shall  convey,  and  thus,  by  the  use  of  the  definite  article, 
obviously  alluding  to  the  same  officer  who  had  sold,  and  author- 
izing him  to  convey,  without  regard  to  the  circumstance  whether 
he  had  gone  out  of  office  or  not.  The  case  is,  indeed,  in  princi- 
ple, analogous  to  that  of  a  sale  and  conveyance  of  land  under 
execution ;  and  iu  that  case  it  has  been  decided  that  the  sheriff 
who  had  sold  might,  after  he  had  gone  out  of  office,  convey."* 
But  in  Pennsylvania,  the  opposite  rule  finds  favor.  In  that 
State,  a  deed  executed  by  a  person  after  the  expiration  of  his 

1  Gilkey  v.  Cook,  60  Wis.  133. 

'  Russell  V.  Mann,  22  Cal.  131 ;  Kelsey  v.  Abbott,  13  Cal.  609;  Ferris  v. 
Coover,  10  Cal.  632. 

*  Spurlock  V.  Dougherty,  81  Mo.  171.  A  deputy  may  sign  the  deed  in 
the  absence  or  disability  of  bis  principal :  Gilkey  v.  Cook,  60  Wis.  133. 

*  Graves  v.  Hayden,  2  Litt.  64,  citing  on  the  question  of  the  sheriff  to 
execute  a  deed  after  a  sale  on  execution,  Allen  v.  Trimble,  4  Bibb,  21.  See, 
also,  Elkin  v.  The  People,  3  Scam.  (4  III.)  207 ;  36  Am.  Dec.  541. 
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term  of  office,  is  considered  a,  nullity,  "  as  much  so  as  if  it  had 
been  executed  by  a  stranger  who  never  held  the  office."^ 

§  1412.  Comments.  —  This  matter  is  probably  regulated  in 
most  of  the  States  by  the  statute.  But  where  the  statute  is 
silent,  it  would  seem  that  either  the  officer  whose  term  has 
expired,  or  his  successor  without  distinction  should  have  power 
to  execute  the  deed.  The  purchaser  is  entitled  to  have  his  deed 
from  some  source,  and  we  consider  that  the  rules  applicable  to 
sales  on  execution  should  on  this  question  apply  to  tax  sales,  and 
that  the  officer  making  the  sale  has  power  to  execute  a  deed 
after  the  expiration  of  his  term  of  office. 

§  1413.  Execution  of  second  deed. — If  the  recitals  in  a  tax 
deed  do  not  conform  to  the  facts,  the  officer  may  execute  a  second 
deed.^  The  decisions  sustaining  this  rule  are  based  on  the  prin- 
ciple that  it  is  the  duty  of  the  officer  to  execute  a  good  and 
sufficient  deed  of  the  land  sold  to  the  purchaser.  He  can  be 
compelled  to  do  this  by  mandamus,  if  he  neglects  to  perform  his 
duty.  He  should,  therefore,  be  allowed  to  do  voluntarily  what 
the  courts  have  power  to  compel  him  to  do.  Such  a  course  can 
injure  no  one,  as  the  deed  is  only,  as  a  general  proposition,  jpy^ima 
facie  evidence  of  the  truth  of  the  correction,  and  if  the  statements 
contained  in  the  second  deed  are  untrue,  they  can  be  rebutted.' 
But  an  officer  has  no  power  to  execute  a  second  deed  containing 
a  misstatement  of  the  facts  which  have  occurred  prior  to  its 
execution.     Such  a  deed  would  be  void.^ 

§  1414.  Purcliaser's  right  to  a  correct  deed. — If  a  deed  is 
void  because  it  shows  a  sale  in  gross  instead  of  in  parcels,  the 
officer  may  execute  a  second  and  corrected  deed  showing  that  the 
sale  was  made  in  parcels,  if  such  is  the  fact  as  manifested  by 


'  Hoffman  v.  Bell,  61  Pa.  St.  444,  and  cases  cited. 

*  Gould  V.  Thompson,  45  Iowa,  456 ;  Gray  v.  Coan,  30  Iowa,  536 ;  Graves 
V.  Bruen,  6  111.  167 ;  Dillingham  v.  Brown,  38  Ala.  311 ;  McCready  v.  Sexton, 
29  Iowa,  356 ;  Bulkley  v.  Callanan,  32  Iowa,  461 ;  Corbin  v.  Bronson,  18 
Kan.  534  ;  Hurley  v.  Street,  29  Iowa,  429;  Genther  v.  Fuller,  36  Iowa,  604; 
Douglas  V.  Nuzum,  16  Kan.  515. 

'  Maxcy  v.  Clabaugh,  1  Gilm.  26. 

*  Gould  V.  Thompson,  45  Iowa,  456. 
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the  record  of  sales.'  To  the  argument  that  by  the  making  of 
the  first  deed  the  officer  exhausts  his  power,  notwithstanding  he 
failed  to  convey  the  title  either  by  misrecital  of  the  facts  or 
otherwise,  Mr.  Chief  Justice  Cole,  in  delivering  the  opiuion  of 
the  court,  remarked  that  the  answer  was  not  difficult.  "The 
purchaser  at  the  sale  (the  proceedings  prior  thereto  having  con- 
formed to  the  statute,  in  so  far  as  to  make  them  valid  and  bind- 
ing) acquires  the  right  to  have  the  legal  title  conveyed  to  him 
at  the  expiration  of  the  time  of  redemption  (in  case  no  redemp- 
tion is  made) ;  and  it  is  the  duty  of  the  treasurer  to  convey  that 
title  to  him.  Any  act  of  the  treasurer  which  comes  short  of 
conveying  the  title  (the  purchaser  having  the  right  thereto), 
although  he  may  have  intended  to  convey  it,  does  not  discharge 
his  duty  to  convey,  and  cannot,  therefore,  exhaust  his  power. 
For,  having  the  power  to  convey,  that  power  must  continue 
until  he  does  convey.  If  he  should  make  a  deed  void  on  its 
face,  and  hence  no  deed,  or  make  a  deed  to  the  wrong  person,  or 
of  the  wrong  parcel  of  land,  such  acts  would  not  exhaust  his 
power  to  make  a  valid  deed  to  the  right  person  for  the  right 
piece  of  laud.  For,  having  the  power  to  convey  the  land  sold 
to  the  purchaser,  he  can  only  exhaust  it  by  the  doing  of  that 
particular  thing.  The  right  of  the  'purchaser  to  be  clothed  with 
legal  title  is  clear  and  certain  by  the  express  terms  of  the  stat- 
ute; and  the  power  of  the  treasurer  to  convey  that  title  to  him  is 
also  certain  from  the  same  statute,  and  that  this  power  is  a  con- 
tinuing one  until  exercised,  or  barred  by  limitation,  is  well 
settled,  and,  indeed,  is  undisputed.  Now,  this  right  of  the  pur- 
chaser is  not  satisfied  or  fulfilled  until  he  is  clothed  with  the 
legal  title;  nor  is  the  duty  of  the  treasurer  performed,  or  his 
power  to  convey  exhausted,  until  he  does  clothe  the  purchaser 
with  the  legal  title.  He  may  do  any  number  of  acts  intending 
to  convey,  or  make  innumerable  attempts  to  convey,  but  until 
he  does  convey  the  legal  title  he  has  not  performed  his  duty,  nor 
exhausted  his  power,  nor  satisfied  the  right  of  the  purchaser. 
The  proposition  is  too  plain  to  admit  of  doubt,  and  too  axiomatic 
to  allow  of  demonstration.  But,  it  is  also  urged,  that  if  the 
treasurer  can  make  a  second  deed,  then  he  can,  make  three, 

*  McCready  v.  Sexton,  29  Iowa,  356. 
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thirty,  or  a  hundred,  and  thereby  the  door  to  fraud  will  be 
opened  wide  and  great  confusion  of  titles  result.  The  answers 
to  this  position  are  numerous;  and, ^rs^,  it  may  be  remarked, 
that  the  presumption  of  law  is,  that  a  public  officer  will  do  his 
duty  fairly  and  honestly,  and  not  that  he  will  act  mala  fides  or 
fraudulently  in  the  discharge  of  his  clear,  statutory  duty ;  and 
hence,  to  rest  an  adjudication  upon  the  presumption  that  he  will 
or  may  act  fraudulently  and  in  disregard  of  his  duty,  is  to 
decide  upon  a  presumption  in  the  face  of  and  contrary  to  law. 
And  second^  if  the  treasurer's  first  or  second  deed  passes  the  title 
according  to  the  right  of  the  purchaser,  and  pursuant  to  his  duty 
under  the  statute,  then  any  number  of  deeds  thereafter  cannot 
confuse  the  title  or  prejudice  the  owner.  If  there  shall  be  one 
hundred  good  deeds  to  the  same  person  for  the  same  land,  they 
all  will  only  invest  him  with  one  title,  and  he  has  a  right  to  that 
and  cannot  get  more.  All  the  deeds  the  purchaser  may  get 
beyond  that  which  convey  to  him  the  title,  with  which  he  has 
the  right  to  be  clothed,  only  increase  his  costs  and  expenses  and 
cannot  strengthen  his  title,  .nor  do  they  confuse  it.  Further 
answers  it  is  not  necessary  to  make.  All  that  has  been  said 
upon  this  question  of  the  right  of  a  purchaser  to  have,  and  the 
duty  of  the  treasurer  to  make  a  second  or  corrected  deed,  has 
been  grounded  upon  the  idea  that  the  proceedings  prior  to  the 
deed  have  been  such  as  to  entitle  the  purchaser  to  demand,  or 
authorize  the  treasurer  to  make  a  deed  conveying  the  title.  If 
there  have  been  such  acts  or  omissions  as,  under  the  statute, 
would  defeat  the  right  of  the  purchaser  to  have,  and  the  power 
of  the  treasurer  to  convey,  the  legal  title,  then,  of  course,  neither 
the  first  nor  the  second  and  corrected  deed  can  be  legally  or 
properly  made.  For,  in  every  instance,  the  power  of  the  treas- 
urer to  make  a  deed  depends  upon  the  validity  of  the  prior  or 
essential  steps  or  proceedings ;  and  his  power  to  make  a  second 
and  corrected  deed  must  rest  upon  the  fact  of  such  validity,  and 
that  the  correction  as  made,  fairly  and  legitimately  appear  from 
the  records  themselves,  or  are  properly  deducible  therefrom,  and 
are  not  facts  in  pais  merely,  or  resting  alone  in  the  memory  of 
the  treasurer;  and  certainly  so,  when  such  facts  should  regularly 
and  legally  be  made  of  record."^ 

»  In  McCready  v.  Sexton,  29  Iowa,  356,  382. 
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§  1415.  Who  may  acquire  title.  —  A  person  whose  duty  it  is 
to  pay  the  taxes,  cauiiot  acc^uire  title  by  a  purchase  at  a  tax  sale.' 
The  only  effect  that  a  purchase  at  a  tax  sale  by  one  whose  duty 
it  was  to  pay  the  tax  can  have,  is  to  extinguish  the  tax.^  An 
agent  cannot  acquire  title  to  the  lands  under  his  charge  by 
bidding  at  a  tax  sale.^  A  party  claiming  title  to  the  land,  can- 
not aid  his  title  by  buying  at  a  tax  sale.* 

§  1416.  Purchase  by  party  in  possession. — One  in  possession 
of  land  claiming  title,  although  he  may  be  a  trespasser,  cannot 


1  Christy  v.  Fisher,  58  Cal.  256;  Barrett  v.  Amerein,  36  Cal.  322;  Cop- 
pinger  v.  Rice,  33  Cal.  408 ;  Garwood  v.  Hastings,  38  Cal.  216 ;  Kelsey  v. 
Abbott,  13  Cal.  609 ;  Reily  v.  Lancaster,  39  Cal.  354  ;  Lacey  v.  Davis,  4  Mich. 
140;  66  Am.  Dec.  524;  Coxe  v.  Wolcott,  27  Pa.  St.  154;  Smith  v.  Lewis,  20 
Wis.  350 ;  Edgerton  v.  Schneider,  26  Wis.  385  ;  Avery  v.  Judd,  21  Wis.  262 ; 
Phelan  v.  Boylan,  25  Wis.  679  ;  Bowman  v.  Eckstein,  46  Iowa,  485  ;  Bassett 
V.  Welch,  22  Wis.  175;  Higgins  v.  Crosby,  40  111.  260  ;  Oldhams  v.  Jones,  5 
Mon.  B.  467 ;  Bertram  v.  Cook,  32  Mich.  518 ;  Savings  &  Loan  Society  v. 
Ordway,  38  Cal.  679 ;  Fitzgerald  v.  Spain,  30  Ark.  95  ;  Shay  v.  McNamara, 
54  Cal.  169 ;  McLaughlin  v.  Green,  48  Miss.  175 ;  HaskeU  v.  Putnam,  42 
Me.  244;;  Williams  v.  Hilton,  35  Me.  547 ;  58  Am.  Dec.  729 ;  Carithers  v. 
Weaver,  7  Kan.  110;  Oliver  v.  Crosswell,42  111.  41 ;  Middletown  Sav.  Bank 
V.  Bacharach,  46  Conn.  513  ;  Stinsont'.  Richardson,  48  Iowa,  541 ;  Goodrich 
V.  Kimberly,  48  Conn.  395 ;  Frye  v.  Bank  of  Illinois,  11  lU.  367 ;  Matthews  v. 
Light,  32  Me.  305 ;  Brown  v.  Simons,  44  N.  H.  475 ;  Varney  v.  Stevens, 
22  Mo.  331 ;  Swift  v.  Agnes,  33  Wis.  228  ;  Taylor  v.  Snyder,  Walk.  Ch.  492 ; 
McMinn  v.  Whelan,  27  Cal.  300;  Coxo  v.  Gibson,  27  Pa.  St.  160;  67  Am. 
Dec.  454  ;  Moss  v.  Shear,  25  Cal.  38  ;  Gould  v.  Day,  94  U.  S.  405 ;  Cooley  v. 
Waterman,  16  Mich.  366;  Prettyman  v.  Walston,  34  111.  175;  Krutz  v. 
Fisher,  8  Kan.  90 ;  Dunn  v.  Snell,  74  Me.  24 ;  Gardiner  v.  Gerrish,  23  Me. 
46 ;  Coombs  v.  Warren,  34  Me.  89 ;  Fuller  v.  Hodgdon,  25  Me.  243 ;  Haskell 
V.  Putnam,  42  Me.  244 ;  Willard  v.  Strong,  14  Vt.  532 ;  39  Am.  Dec.  240. 

2  Williamson  ?\  Russell,  IS  W.  Va.  613  ;  Johnston  v.  Smith,  70  Ala.  117 ; 
Quinn  v.  Quinu,  27  Wis.  168 ;  Foley  v.  Kirk,  33  N.  J.  Eq.  171 ;  Voris  v. 
Thomas,  12  111.  442  ;  Haskell  r.  Putnam,  42  Me.  244 ;  Garwood  v.  Hastings, 
38  Cal.  216.  In  Blake  v.  Howe,  1  Aiken,  306,  15  Am.  Dec.  681,  the  editor  of 
the  American  Decisions  has  a  valuable  note  upon  the  subject  of  who  may 
purchase  at  a  tax  sale. 

8  Shay  V.  McNamara,  54  Cal.  169  ;  Krutz  v.  Fisher,  8  Kan.  90  ;  Franks  v. 
Morris,  9  W.  Ya.  664 ;  Bartholomew  v.  Leech,  7  Watts,  472.  See  Barton  v. 
Moss,  32  111.  50  ;  Lamb  v.  Irwin,  69  Pa.  St.  436;  McMahon  v.  McGraw,  26 
Wis.  614 ;  Bowman  v.  Officer,  53  Iowa,  642 ;  Jury  v.  Day,  54  Iowa,  573 ; 
DuflQt  V.  Tuhan,  28  Kan.  292 ;  Linsley  v.  Sinclair,  24  Mich.  380 ;  Baker  v. 
Whiting,  3  Sum.  475 ;  Schedda  v.  Sawyer,  4  McLean,  181 ;  Wright  v. 
Walker,  30  Ark.  44 ;  Maxfield  v.  Willey,  46  Mich.  52. 

*  Thomas  v.  Stickle,  32  Iowa,  71 ;  Jacks  v.  Dyer,  31  Ark.  834.  See  Wam- 
bole  V.  Foote,  2  Dakota,  1. 
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acquire  a  valid  tax  title.^  A  tenant  iu  common,  whether  in  pos- 
session or  not,  cannot  acquire  a  title  against  his  co-tenants  by 
purchasing  the  laud  held  in  common  at  a  sale  for  the  payment 
of  taxes.^  But  when  the  time  for  redemption  has  expired,  a 
tenant  can  purchase  the  tax  title  from  another,'  A  person  in 
possession  of  the  land  under  a  mortgage  cannot  buy  in  the  title 
at  a  tax  sale.'*  Nor  can  a  junior  mortgagee  acquire  a  title  which 
will  extinguish  the  lien  of  a  senior  mortgagee.^  The  duty  of 
paying  the  taxes  rests  upon  the  mortgagor,  and  he  cannot  derive 
a  title  from  his  failure  to  pay  the  taxes  as  against  his  mortgagee.® 
As  it  is  the  duty  of  a  tenant  for  life  to  pay  all  taxes  that  may 
be  levied  during  the  continuanceof  the  tenancy,  the  relation  that 

J  Bassett  v.  Welch,  22  Wis.  175 ;  Barrett  v.  Amerein,  36  Cal.  322 ;  Buseh 
V.  Huston,  75  111.  343 ;  Kelsey  v.  Abbott,  13  Cal.  609 ;  Reily  v.  Lancaster,  39 
Cal.  357;  Garwood  v.  Hastings,  38  Cal.  217;  McMinn  v.  Whelan,  27  Cal. 
300.  See,  also,  Coppinger  v.  Rice,  33  Cal.  408 ;  Gilman  v.  Riopelle,  18 
Micli.  163  ;  Whitney  v.  Gunderson,  31  Wis.  378  ;  Tweed  v.  Metcalf,  4  Mich. 
586 ;  Moss  v.  Shear,  25  Cal.  38 ;  Bernal  v.  Lynch,  36  Cal.  146 ;  Lacey  v. 
Davis,  4  Mich.  140;  66  Am.  Dec.  524;  Guynn  v.  McCauley,  32  Ark.  97. 
And  see,  also,  for  other  instances  and  qualifications,  Jetfery  v.  Hursh,  45 
Mich.  59;  Leppo  v.  Gilbert,  23  Kan.  138  ;  Andrews  v.  Worcester  Ins.  Co.  5 
Allen,  05 ;  Hunt  v.  Gaines,  33  Ark.  267 ;  Brown  v.  Simons,  44  N.  H.  475 ; 
Hom<;  Sav.  Bank  v.  Boston,  131  Mass.  27S^  Duffit  v.  Tuhan,  28  Kan.  292 ; 
Bowman  v.  CockeriU,  6  Kan.  332.  And  see  Blackwood  v.  Van  Vliet,  30 
Mich.  118, 

*  Davis  V.  King,  87  Pa.  St.  261 ;  Butler  v.  Porter,  13  Mich.  292 ;  Burns  v. 
Byrne,  45  Iowa,  288;  Page  v.  Webster,  8  Mich.  262;  77  Am.  Dec.  446; 
Downer  v.  Smith,  38  Vt.  464 ;  Austin  v.  Barrett,  44  Iowa,  488 ;  Watkins  v. 
Eaton,  30  Me.  529  ;  50  Am.  Dec.  637 ;  Frentz  v.  Klotsch,  28  Wis.  312 ;  Fallon 
V.  Chidester,  46  Iowa,  588 ;  Shell  v.  Walker,  54  Iowa,  388 ;  Weare  v.  Van 
Meter,  42  Iowa,  128.  See,  also.  Brown  v.  Hogle,  30  111.  119  ;  Lewis  v.  Ward, 
99  111.  525 ;  Bender  v.  Stewart,  75  Ind.  91 ;  Dubois  v.  Campau,  24  Mich.  360 ; 
Dunn  V.  Snell,  74  Me.  24 ;  Bracken  v.  Cooper,  80  111.  221 ;  Tice  v.  Derby,  59 
Iowa,  312;  Flinn  v.  McKinley,  44  Iowa,  70;  Fair  v.  Brown,  40  Iowa,  209; 
Chickering  v.  Faile,  38  111.  342  ;  McConnel  v.  Konepel,  46  111.  519 ;  Garret- 
eon  V.  Scofield,  44  Iowa,  35  ;  Busch  v.  Huston,  75  111.  343 ;  Lloyd  v.  Lynch, 
28  Pa.  St.  419  ;  70  Am.  Dec.  137  ;  Williams  v.  Gray,  3  Me.  207;  14  Am.  Dec. 
234 ;  Allen  v.  Poole,  54  Miss.  323 ;  Maul  v.  Rider,  51  Pa.  St.  377 ;  Conn. 
Mut.  Life  Ins.  Co.  v.  Bulte,  45  Mich.  113 ;  Anson  v.  Anson,  20  Iowa,  55  ; 
Phelan  v.  Boylan,  25  Wis.  679 ;  Baker  v.  Whiting,  7  Sum.  476. 

'  Keele  v.  Cunningham,  2  Heisk.  288. 

*  Leppo  V.  Gilbert,  26  Kan.  138 ;  Andrews  v.  Worcester  Ins.  Co.  5  Allen, 
65  ;  Brown  v.  Simons,  44  N.  H.  475 ;  Home  Sav.  Bank  v.  Boston,  131  Mass. 
278. 

*  Fair  v.  Brown,  40  Iowa,  209  ;  Garrettson  v.  Scofield,  44  Iowa,  37. 

■  6  Porter  v.  Laflferty,  33  Iowa,  254 ;  Dayton  v.  Rice,  47  Iowa,  431 ;  Frye  v. 
Bank  of  Illinois,  11  III.  383 ;  Dunn  v.  Snell,  74  Me.  22. 
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he  occupies  is  such  that  he  cannot  acquire  a  title  by  a  failure  to 
pay  the  taxes.'  A  tenant  whose  duty  it  is  to  pay  all  taxes  can- 
not acquire  a  tax  title  during  his  tenancy.^  But  where  it  is  not 
the  duty  of  the  lessee  to  pay  the  taxes,  he  is  at  liberty  to 
purchase.' 

§  1417.  Purchase  by  party  whose  land  is  assessed  jointly  with 
another. — If  the  owner  of  a  distinct  tract  of  land  fails  to  pay 
his  taxes,  and  the  land  with  that  of  others  is  sold  jointly  for  the 
delinquency,  a  purchase  by  him  at  the  tax  sale  is  void,  because 
he  was  in  default  in  failing  to  pay  taxes  properly  chargeable 
against  him.'*  Before  he  is  at  liberty  to  purchase  he  must  pay 
the  taxes  on  the  part  owned  by  him.  When  he  has  done  this 
he  has  the  same  right  to  acquire  a  title  to  the  other  part  of  the 
tract  as  a  stranger  has.^     But  a  person  who  is  not  in  possession, 

»  Varney  v.  Stevens,  22  Me.  334 ;  Whyte  v.  Nashville,  2  Swan,  364 ;  Gar- 
land V.  Garland,  73  Me.  98;  Cannon  v.  Barry,  59  Miss.  289;  Bidwell  v. 
Greenshield,  2  Abb.  N.  C.  431. 

2  Carithers  v.  Weaver,  7  Kan.  110;  Williamson  ?;.  Russell,  18  W.  Va.  613. 
And  see  Shepardson  v.  Elmore,  19  Wis.  424  ;  Seavor  v.  Cobb,  98  111.  200. 

3  Weichselbaum  v.  Curlett,  20  Kan.  709 ;  Keith  v.  Keith,  26  Kan.  42 ; 
Duffit  V.  Tuhan,  28  Kan.  296 ;  Ferguson  v.  Etter,  21  Ark.  160 ;  76  Am. 
Dec.  361 ;  Bettison  v.  Budd,  17  Axk.  546;  65  Am.  Dec.  442.  See  Waggener 
V.  McLaughlin,  83  Ark.  201. 

*  Cooley  V.  Waterman,  16  Mich.  366. 

*  Lewis  V.  Ward,  99  111.  525.  Mr.  Justice  Scott,  in  delivering  the  opinion 
of  the  court,  said  (p.  527) :  "  The  law  is  well  settled  that  certain  persons,  on 
account  of  their  relations  to  the  property,  or  their  obligation  to  pay  the 
taxes  thereon,  are  forbidden  by  the  policy  of  the  law  to  become  purchasers 
of  the  lands  at  a  tax  sale.  The  rule  admits  of  no  exception,  that  a  pur- 
chase by  one  whose  duty  it  is  to  pay  the  taxes  operates  as  payment,  and 
nothing  more.  Where  it  is  made  to  appear  it  was  the  duty  of  the  party  to 
pay  the  taxes  on  the  lands,  the  disqualification  at  once  attaches,  and  a  pur- 
chaser will  not  be  permitted  to  derive  an  advantage  from  that  which  it  was 
his  plain  duty,  under  the  law,  to  do.  The  rule  on  this  subject  is  plain,  and 
is  so  just  that  it  commends  itself  to  the  common  judgment  as  right.  The 
only  difficulty  lies  in  the  application  of  the  rule  to  particular  cases.  It  has 
been  extended  to  a  case  where  the  land  of  the  party  making  the  purchase 
was  taxed  as  one  parcel  with  that  of  another,  and  the  whole  sold  together. 
That  is  precisely  the  case  here.  The  whole  of  the  north  half  of  lot  316  was 
assessed  to  plalntitf.  Of  the  nortli  half  of  the  lot  plaintiff  at  the  time 
owned  twenty-five  feet,  and  Woodward  owned  the  other  fifty  feet.  The 
entire  tract  was  sold  as  it  was  assessed,  as  one  parcel,  and  was  purchased 
by  Woodward,  who  owned,  as  has  been  seen,  two  thirds  of  the  property 
sold  to  himself.  These  facts  bring  the  case  clearly  "vvithin  the  iohibition 
of  the  principle  stated." 
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and  whose  only  claim  to  an  interest  in  the  land  is  founded  upon 
a  void  tax  deed,  has  the  right  to  purchase  at  a  subsequent  sale 
and  to  claim  title  hy  a  deed  following  such  sale.^  If  a  mort- 
gagor has  agreed  to  pay  all  taxes  that  may  be  levied  ou  the 
estate,  he  cannot  allow  it  to  be  sold  for  taxes,  and  acquire  by  a 
purchase  at  the  sale  a  title  against  the  mortgagee.^ 

§  1418.  Purcliase  by  attorney. — A  person  who  was  in  some 
suits  the  attorney  of  a  deceased  owner  during  his  life  is  not,  by 
this  fact,  prevented  from  purchasing.^  But  his  purchase  of  land 
in  relation  to  which  he  has  been  employed,  is  inconsistent  with 
the  duty  which  he  owes  to  his  client.  Although  such  a  purchase 
may  have  been  made  in  good  faith,  it  nevertheless  is  void.^ 

§  1419.  Presumptions  as  to  validity  of  deed. — ^Vhere  the 
statute  does  not  prescribe  a  different  rule,  no  presumption  can 
be  indulged  as  to  the  regularity  of  the  proceedings  terminating 
in  a  deed.  The  purchaser  at  the  tax  sale  is  compelled  to  show 
that  every  material  prerequisite  has  been  complied  with,^  It 
must  be  shown  that  the  taxes  were  levied,  and  that  the  oiScer 
making  the  sale  had  power  to  do  so.^     So  it  must  be  shown  that 

1  Neal  V.  Frazier,  63  Iowa,  451 ;  Mallory  r.  French,  44  Iowa,  133.  See, 
also,  Bowman  v.  Cockrill,  6  Kan.  331;  Cox©  v.  Gibson,  27  Pa.  St.  165; 
Blackwood  v.  Van  Vliet,  30  Mich.  118. 

2  Dunn  V.  Snell,  74  Me.  22. 

»  Pack  V.  Crawford,  29  Ark.  489. 

*  Wright  V.  Walker,  30  Ark,  44. 

6  Stoudenmire  v.  Brown,  57  Ala.  481 ;  Cooke  v.  Pennington,  15  S.  C.  185; 
Chamberlain  i>.  Sutherland,  4  Bradw.  494;  Haseltine  v.  Mosher,  51  Wis. 
447;  Early  v.  Doe,  16  How.  610;  Howe  v.  Russell,  36  Me.  115.  See,  also, 
Hall  V.  Collins,  4  Vt.  316 ;  Brown  v.  Veazie,  ?5  Me.  362 ;  Latimer  v.  Lovett, 
2  Doug.  204 ;  Lyon  v.  Hunt,  11  Ala.  295 ;  46  Am.  Dec.  216 ;  Williams  v. 
Peyton,  4  Wheat.  77 ;  Doe  v.  Sweetser,  2  Ind.  649 ;  Waldron  v.  Tuttle,  3 
N.  H.  340;  Thatcher  v.  Powell,  6  Wheat.  119;  Games  v.  Stiles,  14  Peters, 
322 ;  Stevens  v.  McNamara,  36  Me.  176 ;  58  Am.  Dec.  740 ;  Holt  v.  Hemp- 
hill, 3  Ohio,  232;  Irving  u.  Brownell,  11  111.  402;  Flanagan  v.  Grimmet,  10 
Gratt.  426 ;  Steuart  v.  Meyer,  54  Md.  466  ;  Garrett  v.  White,  3  Ired.  Eq.  131 ; 
Alexander  v.  Walter,  8  Gill,  239;  50  Am.  Dec.  688;  Conway  v.  Cable,  37 
HI.  82:  Johnson  v.  Elwood,  53  N.  Y.  435;  Dyer  v.  Boswell,  39  Md.  465; 
Alvord  V.  Collin,  20  Pick.  418;  Minor  v.  Natchez,  4  Smedes  &  M.  627;  43 
Am.  Dec.  488 ;  Cruger  v.  Dougherty,  43  N.  Y.  107 ;  Stead  v.  Course,  4 
Cranch,  403. 

6  Jordan  v.  Rouse,  1  Jones  (N.  C.)  119 ;  Pentland  v.  Stewart,  4  Dev.  & 
B.  386 ;  Avery  v.  Rose,  4  Dev.  &19 ;  Garrett  v.  White,  3  Ired.  Eq.  131 ;  Love 
V.  Gates,  4  Dev.  &  B.  363. 
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the  officer  has  taken  the  oath  of  office.^  The  existence  and  legal-  ' 
ity  of  tlie  assessment  must  also  be  shown.^  From  the  lisring  of  ■ 
the  land  for  taxation  to  the  consummation  of  the  title  by  deliv-  j 
ery  of  the  deed,  every  step  required  to  be  taken  is  a  separate  j 
and  independent  fact,  whose  existence  is  necessary  to  uphold  the  ' 
title.^  j 

§  1420.  Deed  as  evidence. — The  burden  of  proof  may  be 
shifted  by  statute,  and  it  is  competent  for  the  legislature  to  pro- 
vide that  a  tax  deed  shall  he  prima  fade  evidence  that  all  the 
preliminary  requirements  of  the  law  have  been  complied  with.* 

•  Payson  v.  Hall,  30  Me.  319. 

2  Person  v.  O'Neal,  32  La.  An.  236;  Sutton  v.  Calhoun,  14  La.  An.  209; 
Renshaw  v.  Imboden,  31  La.  An.  661. 

3  Gavin  v.  Shuman,  23  Ind.  32;  Beatty  v.  Mason,  30  Md.  409;  EUis  v. 
Kenyon,  25  Ind.  134  ;  Smith  v.  Kyler,  74  Ind.  575 ;  Farrar  v.  Clark,  85  Ind.  ' 
451.    And  see,  also,  Griffin  v.  Dogan,  48  Miss.  11 ;  Hunt  v.  McFadgen,  20  ] 
Ark,  277;  Elliott  v.  Eddins,  24  Ala.  508;  Caston  v.  Caston,  60  Miss.  475;  ! 
Woodbridge  v.  State,  43  N.  J.  L.  262;  Blakeney  v.  Ferguson,  8  Ark.  272;  I 
Nalle  V.  Fenwick,  4  Rand.  585 ;   Long  v.  Burnett,  13  Iowa,  29 ;   Polk  v. 
Rose,  25  Md.  153 ;  Doughty  v.  Hope,  3  Denio,  595 ;  Case  v.  Dean,  16  Mich. 
121;  Beirne  v.  Burdett,  52  Miss.  795 ;  Moore  v.  Cooke,  40  Iowa,  290 ;  Guise-  ! 
bert  V.  Etchisou,  51  Md.  4S6 ;  Yelverton  v.  Steele,  36  Mich.  62 ;  Hilton  v. 
Bender,  69  N.  Y.  75 ;  Hadley  v.  Tankersley,  8  Tex.  12;  Coxe  v,  Deringer, 
82  Pa.  St.  236.  •  , 

*  Roby  V.  Chicago,  64  111.  447 ;  Burbank  v.  People,  90  111.  555 ;  Illinois  ! 
Cent.  R.  Co.  v.  Phillips,  55  111.  194 ;  Holmes  v.  Hunt,  122  Mass.  505 ;  Hart  i 
V.  Smith,  44  Wis.  223 ;  Dequasie  v.  Harris,  16  W.  Va.  354  ;  Orono  v.  Vcazie, 
57  Me.  517;  Commonw,  v.  Thurlow,  21  Pick.  374;  Ogden  v.  Saunders,  12  ; 
Wheat.  213;  Sullivan  v.  Oneida,  61  111.  247;  Fales  v.  Wadsworth,  23  Mc.   : 
553;  Groesbeck  v.  Seeley,  13  Mich.  329;  Forbes  v.  Halsey,  26  N.  Y.  53;  { 
Webb  V.  Den,  17  How.  576 ;  Freeman  v.  Thayer,  33  Me.  76 ;  Townsend  v.  ' 
Radclifife,  63  111.  11 ;  Wetherbee  v.  Dunn,  32  Cal.  106  ;  Kendall  v.  Kingston,  ' 
5  Mass.  524;  Williams  v.  l^rtland,  13  Wall.  310;   Pillon  v.  Roberts,  13  . 
How.  472 ;  Flanagan  v.  Grimmet,  10  Gratt.  421 ;  Morton  v.  Reeds,  6  Mo. 
74;  Broughton  ?;.  Shei-man,  21  Minn.  431 ;  Steadman  v.  Planter's  Bank,  2 
Eng.  426 ;  Cairo  &  T.  R.  R.  Co.  v.  Parks,  32  Ark.  147 ;  Graves  v.  Bruen,  11 
111.  431 ;  Stoudenmirc  v.  Brown,  57  Ala.  481 ;  Lassitter  v.  Lee,  68  Ala.  2S7; 
Greene  v.  Williams,  58  Miss.  752;   Hardie  v,  Chrisman,   60  Miss.  671; 
Jackson  v.  Shepard,  7  Cowen,  88 ;  17  Am.  Dec.  502 ;  Jones  v.  Devore,  8 
Ohio  St.  430 ;  Rhodes  v.  Gunn,  35  Ohio  St.  387 ;  Fuller  v.  Armstroug,  53 
Iowa,  356.    See,  also,  Hogins  v.  Brashears,  13  Ark.  242 ;  Thweaht  v.  Black, 
30  Ark.  732;  Patrick  v.  Davis,  15  Ark.  363;  Merrick  v.  Hutt,  15  Ark.  331; 
Thornton  v.  Smith,  36  Ark.  508  ;  Biscoe  v.  Coulter,  18  Ark.  423 ;  Norris  v. 
Russell,  5  Cal.  249 ;  Early  v.  Whittingham,  43  Iowa,  164 ;  Easton  v.  Savery, 
44  Iowa,  655 ;  G^nther  v.  Fuller,  36  Iowa,  604 ;   McCready  v.  Sexton,  29 
Iowa,  656;  Hobson  v.  Dutton,  9  Kan.  477;  Ide  v.  Finneran,  29  lian.  569  j 
MeCauslin  v.  McGuire,  14  Kan.  234 ;  Gardenhire  v.  Mitchell,  21  Kan.  87 ; 
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But  the  deed  should  recite  enough  of  the  proceedings  to  show 
authority  for  the  sale.^  Statutes  of  this  kind,  however,  are  strictly 
construed.^  In  Indiana,  if  a  tax  deed  fails  to  show  that  the  per- 
sonal property  of  the  person  assessed  had  been  exhausted  before 
the  sale  of  his  real  estate,  the  deed,  unless  accompanied  by  evi- 
dence of  this  fact,  is  not  admissible  as  evidence  of  title.'  Unless 
recitals  are  made  by  statute  evidence  of  the  facts  recited,  they  do 
not  show  that  such  facts  existed,  and  the  party  claiming  under 
the  deed  must  prove  that  the  requirements  of  the  statute  as  to 
tax  proceedings  have  been  complied  with.'*  In  California,  a 
recital  in  a  tax  deed  as  to  the  person  to  whom  the  land  was 
assessed  is  conclusive  of  such  fact.^ 

§  1421.  Prima  facie  evidence. — Where  there  is  no  statute  pro- 
viding that  the  recitals  in  a  tax  deed  shall  pass  title  to  the  land 
and  shall  be  prima  facie  evidence  of  title,  the  party  claiming 
under  the  deed  has  the  burden  of  proving  the  truth  of  the  recitals." 
Showing  that  the  assessment  was  illegal  will  overcome  the  prima 
Jade  evidence  of  title  supplied  by  the  recitals  of  the  tax  deed.^ 
If  a  statute  debars  a  claimant  of  land  from  disputing  a  tax  title. 

Bowman  v.  Cockrill,  6  Kau.  311 ;  Young  v.  Rheinecher,  25  Kan.  367 ; 
Allen  V,  Robinson,  3  Bibb,  326  ;  Hord  v.  Bodley,  1  Marsh.  J.  J.  79;  West- 
brook  V.  Willey,  47  N,  Y.  457  ;  Doughty  v.  Hope,  3  Denio.  594 ;  Sheehy  v. 
Hinds,  27  Minn.  259 ;  Striker  v.  Kelly,  2  Denio,  323  ;  O'Grady  v.  Barnishel, 
23  Cal.  287 ;  Ives  v.  Kimball,  1  Mich.  308 ;  Marshall  v.  Benson,  48  Wis. 
598;  Grave  v.  Coffin,  14  Minn.  345;  Colman  v.  Shattuck,  62  N.  Y.  348; 
Virden  v.  Bowers,  55  Miss.  1. 

>  Turney  v.  Yeoman,  14  Ohio,  208 ;  Woodward  v.  Sloan,  27  Ohio  St.  592. 
^  Shoalwater  v.  Armstrong,  9  Humph.  217 ;   Moulton  v.  Blaisdell,  24 

'  Me.  283 ;  Dequasie  v.  Harris,  16  W.  Va,  354 ;   Carlisle  v.  Longworth,  5 
Ohio,  368;  Gavin  v.  Shuman,  23  Ind.  32;  Parker  v.  Smith,  4  Blackf.  70; 
Stierlin  v.  Daly,  37  Mo.  483  ;  Garrett  v.  Wiggins,  2  Ind.  335. 
^  Ward  V.  Montgomery,  57  Ind.  276. 

*  Worthing  v.  Webster,  45  Me.  270.  And  see  generally  Wright  v. 
Cradlebaugh,  3  Nev.  349 ;  Dubois  v.  Campau,  24  Mich,  360 ;  Smith  v.  Bod- 
fish,  27  Me.  289 ;  Rackliff  t;.  Look,  69  Me.  520 ;  Lawrence  v.  Zimpleman,  37 
Ark.  644 ;  Smith  v.  Corcoran,  7  La.  46  ;  Polk  v.  Rose,  25  Md.  153  ;  Williams 
V.  Peyton,  4  Wheat.  77 ;  Games  v.  Stiles,  14  Peters,  322  ;  Early  v.  Doe,  16 
How.  019;  Jesse  v.  Preston,  5  Gratt.  120;  Garrett  v.  Wiggins,  1  Scam.  335; 

'  Cooke  V.  Pennington,  15  S.  C.  193;  Harvey  v.  Mitchell,  31  N.  H.  675; 

!  Gage  V.  Lightburn,  93  111.  248. 

I       *  Brady  v.  Dowden,  59  Cal.  51. 

I      «  Pierce  v.  Low,  51  Cal.  580. 

I       ^  Bidleman  v.  Brooks,  28  Cal.  72. 
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unless  he  shows  that  at  the  time  of  the  sale  or  subsequently  he 
or  the  person  through  whom  he  claims  held  a  title  acquired  from 
the  State  or  the  United  States,  the  claimant  establishes  a  prima 
facie  case  by  producing  such  evidence  as  raises  a  presumption  of 
title  in  him.^  The  prima  facie  evidence  of  sale  furnished  by  a 
deed  may  be  rebutted  by  proof  that  there  was  no  public  sale,  and 
that  the  alleged  scile  took  place  at  a  time,  to  which  the  prior  sale 
had  not  been  adjourned?  The  effect  of  a  tax  deed  as  prima  facie 
evidence  of  the  regularity  of  the  proceedings  on  which  it  is  based 
is  not  affected  by  the  fact  that  it  was  taken  out  by  the  defendant 
during  the  pendency  of  an  action.  The  burden  of  proving 
irregularity  is  cast  upon  the  plaintiff.' 

§  1422.  Deed  as  conclusive  evidence.  —  It  may  be  provided 
by  statute  that  a  tax  deed  shall  be  conclusive  evidence  of  the 
regularity  of  prior  proceedings.'*  But  it  is  held  that  a  law  mak- 
ing a  tax  deed  conclusive  evidence  of  the  regularity  of  the 
essential  prerequisites  for  the  exercise  of  the  taxing  power  is 
unconstitutional,  as  such  a  law  deprives  a  person  of  his  property 
without  due  process  of  law.^     The  statute  in  Idaho  Territory 

*  Gamble  v.  Horr,  40  Mich.  561. 

'  Thompson  v.  Ware,  43  Iowa,  455, 
»  Hart  V.  Smith,  44  Wis.  213. 

*  McCready  v.  Sexton,  29  Iowa,  357;  Madson  v.  Sexton,  37  Iowa,  562; 
Allen  V.  Armstrong,  16  Iowa,  503;  Jeffrey  v.  Brokaw,  35  Iowa,  505; 
Magruder  v.  Esmay,  35  Ohio  St.  221 ;  White  v.  Flynn,  23  Ind.  46;  Abbott 
V.  Lindenbower,  42  Mo.  162;  Eima  v.  Cowen,  31  Iowa,  125:  Easton  v. 
Perry,  37  Iowa,  681 ;  Smith  v.  Easton,  37  Iowa,  584  ;  Woodbridge  v.  State, 
43  N.  J.  L.  262;  Clark  v.  Thompson,  37  Iowa,  536;  Gould  v.  Thomp- 
son, 45  Iowa,  451;  Shawler  v.  Johnson,  52  Iowa,  476;  Parker  v.  Sexton, 
29  Iowa,  421 ;  Huey  v.  Van  Wie,  23  Wis.  613 ;  Seofield  v.  McDowell,  47 
Iowa,  467 ;  Bullis  v.  Marsh,  56  Iowa,  747 ;  Smith  v.  Cleveland,  17  Wis.  556 ; 
Hurley  v.  Powell,  31  Iowa,  6-1. 

*  McCready  v.  Sexton,  29  Iowa,  356;  Powers  v.  Fuller,  30  Iowa,  476. 
This  question  was  very  thoroughly  considered  in  the  case  of  McCready  v. 
Sexton,  29  Iowa,  356,  388.  Mr.  Chief  Justice  Cole,  after  examining  some 
of  the  prior  cases  in  which  the  question  had  been  referred  to,  said  :  "  Let 
us  now  examine  the  question  more  carefully  and  critically  in  the  light  of 
both  principle  and  precedent.  The  right  of  taxation  and  the  right  of  emi- 
nent domain  are  the  highest  sovereign  rights.  They  are  essential  to  and 
necessarily  inhere  in  every  sovereign  power.  They  are  different  rights, 
and  are  differently  exercised,  and  though  absolute  and  sovereign  in  their 
character,  they  are  nevertheless  to  be  exercised  only  in  accordance  with 
certain  fundamental  principles.  And  although  the  taking  of  property  by 
taxation  is  not  strictly,  or  in  its  technical  sense,  the  taking  of  property  by 
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provided  that  "  any  deed  derived  from  a  sale  of  real  estate,  under 
the  provisions  of  this  act,  shall  be  conclusive  evidence  of  title, 

due  process  of  law,  yet  it  has  never  been  held  or  claimed  that  the  legisla- 
ture might  confiscate  property  for  the  non-payment  of  taxes  thereon.    A 
process  prescribed  by  law  has  ever  been  held  necessary  in  order  to  the 
rightful  exercise  of  the  taxing  power.    No  person  has  ever  claimed,  and 
certainly  no  court  has  ever  decided,  that  it  would  be  competent  for  a  legis- 
lature to  declare  that  if  the  owner  of  real  estate  failed  to  pay  the  propor- 
tion of  taxes  due  thereon,  on  or  before  a  date  named,  that  any  other  person 
might  pay  the  taxes  and  thereby  become  o^vner  of  the  land.    But,  on  the 
contrary,  it  has  ever  been  held  that  certain  steps  must  be  taken  before  the 
right  to  demand  the  tax,  or  to  sell  the  property  for  the  non-payment 
thereof,  arose.    These  acts,  it  is  true,  are  such  as  are  absolutely,  relatively 
necessary  in  order  to  ascertain  and  fix  the  proper  amount  of  taxes  charge- 
able to  each  item  of  property.     These  steps,  while  they  are  not  by  the 
books  technically  '  due  process  of  law,'  nevertheless  are  very  analogous 
to  the  steps  ordinarily  attending  judicial  proceedings  in  rem.    There  is, 
first,  the  listing  and  assessing  of  the  property.    These  may  be  likened  to 
the  seizure  of  property  by  judicial  process,  whereby  the  jurisdiction  over 
the  rem  attaches.    Then,  secondly,  there  is  the  levy  of  the  tax  upon  the 
property,  in  proportion  to  its  value,  so  much  per  centum.    This  may  be 
likened  to  a  judgment  in  rem,  condemning  the  property  to  the  payment 
of  the  claim  for  which  it  was  seized.    Then,  thirdly,  there  is  the  tax  war- 
rant, or  an  express  statutory  provision,  authorizing  the  collector  to  sell 
the  property  for  the  payment  of  the  taxes  thus  levied  upon  it.    This  is  very 
like  the  order  or  execution  issued  by  a  court  for  the  sale  of  the  rem,  which 
had  before  been  seized  and  condemned  by  it.    Then,  fourthly,  there  is  the 
sale  of  the  property  by  the  collector  under  the  authority  conferred  by  the 
tax  warrant  under  the  statute,  or  by  the  statute  itself  directly.    This  is 
like  the  sale  of  the  re?/i  by  the  oflficer  under  the  order  or  execution  issued 
by  the  court.    These,  it  must  readily  be  seen,  are  essential  to  the  exercise 
of  the  taxing  power  ;  and  no  revenue  law  could  be  of  practical  effect  with- 
out them ;  and  it  may  safely  be  said  that  every  revenue  law  contains 
them.    This  listing  is  necessary,  in  order  to  describe  and  identify  the 
property  ;  the  assessing,  in  order  to  ascertain  its  value  ;  the  levy,  in  order 
to  fix  the  prpportion  or  rate  of  the  tax  ;  the  tax  warrant  or  statutory  pro- 
vision, in  order  to  authorize  some  person  to  receive  the  taxes,  and  to  sell 
in  default  of  payment ;  and  the  sale,  in  order  to  contract  the  property  to 
one  who  will  pay  the  taxes  due  upon  it.    These  are  essential  and  jurisdic- 
tional, and  every  other  provision  of  every  revenue  law  may  safely  be  said 
to  be  directory  only,  and  not  essential  to  the  exercise  of  the  taxing  power. 
The  legislature  may  prescribe  the  time  or  manner  in  which  these  essen- 
tial and  jurisdictional  acts  shall  be  done,  but  it  cannot,  either  constitution- 
ally or  in  the  nature  of  things,  provide  for  passing  the  title  to  property  for 
the  non-payment  of  taxes  without  them.    As  to  the  time  or  manner  in 
1   which  they  shall  be  done,  the  discretion  of  the  legislature  is  absolute  and 
i   supreme,  and  cannot  be  judically  controlled  or  interfered  with.    Having 
I  the  right  to  prescribe  the  manner,  it  may  also  rightfully  provide  that  a 
I  failure  to  comply  with  its  directions  as  to  the  manner  shall  not  defeat  the 
j  end ;  or  that  no  person  shall  question  the  legality  of  the  manner ;  or  that 
n.  Deeds.— 46. 
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except  as  against  actual  frauds,  or  prepayment  of  the  taxes  upon 
which  such  sale  was  made."  But  the  court  decided  that  under 
this  statute  a  party  was  not  precluded  from  showing  that  the 
lands  were  not  liable  to  taxation,  or  that,  in  fact,  the  lands  had 
not  been  assessed  for  the  year,  for  the  taxes  of  which  they  had 
been  sold.^  While  a  deed  may  not  be  conclusive  evidence  of  the 
existence  of  jurisdictional  matters,  it  may  be  of  the  manner  in 
which  jurisdictional  powers  have  been  exercised.''  Thus,  the 
deed  cannot  be  made  conclusive  evidence  of  the  fact  of  assess- 
ment.^ It  cannot  be  made  conclusive  evidence  of  the  manner 
of  the  assessment  so  as  to  obviate  inaccuracy  or  indefiniteness  in 
description  upon  the  assessor's  books,  and  identify  the  land 
which  has  been  sold  with  that  which  has  been  assessed.^  Under 
the  Iowa  statute,  a  tax  deed  is  not  conclusive  evidence  of  the 
giving  of  proper  notice  for  the  expiration  of  the  time  for 
redemption.® 

any  subsequent  act  or  fact  shall  be  eittieT prima  jacie  or  conclusive  evidence 
that  the  law  as  to  time  or  manner  was  complied  with.  In  other  words,  the 
legislature  being  supreme,  may  prescribe  the  time  and  manner  of  doing 
the  act,  and  may  make  that,  or  any  other  time  or  manner,  which  the  per- 
sons doing  it  may  adopt,  legal  and  sufficient.  But  this  power  of  the  legis- 
lature extends  only  to  those  things  over  which  it  is  supreme.  As  to  the 
essential  and  jurisdictional  facts,  so  to  speak,  which  the  legislature  cannot 
annul  or  change,  it  cannot  excuse  the  non-performance  of  them,  and,  of 
course,  cannot  make  the  doing  of  any  other  thing  a  substitute  for  them  or 
conclusive  evidence  of  their  being  done.  To  restate  the  proposition  suc- 
cinctly :  whatever  the  legislature  is  at  liberty  to  authorize  or  not,  it  may 
waive  or  estop  denial ;  but  not  so  as  to  that  which  it  must  require.  It 
follows,  therefore,  upon  principle,  that  it  is  not  competent  for  the  legisla- 
ture to  make  the  tax  deed  conclusive  evidence  of  a  compliance  with  the 
essential  prerequisites  we  have  above  named.  That  such  an  enactment  is 
in  conflict  with  the  constitutional  provision  above  quoted.  That.it  deprives 
a  man  of  his  property  without  due  process  of  law.  Not  that  the  exercise 
of  the  power  of  taxation  is  or  is  not  due  process  of  law ;  but  that,  in  a  suit 
between  the  tax  purchaser,  or  his  vendee  and  the  owner,  which  is  a  judi- 
cial investigation,  '  due  process  of  law '  means  a  trial :  and  a  trial  involves 
the  right  of  both  parties  to  produce  evidence.  If  one  party  only  is  allowed 
to  produce  evidence,  and  the  other  is  estopped  or  concluded  from  produc- 
ing his,  such  denial  is  eflfectuaUy  depriving  him  of  his  property  without 
due  process  of  law." 

1  Quivey  v.  Lawrence,  1  Idaho  (N.  S.)  313. 

«  Martin  v.  Cole,  38  Iowa,  141. 

^  Immegart  v.  Gorgas,  41  Iowa,  439 ;  Easton  v.  Savery,  44  Iowa,  654 ; 
Phelps  V.  Meade,  41  Iowa,  470 ;  Nichols  v.  McGlathery,  43  Iowa,  189. 

*  Immegart  v,  Gorgas,  41  Iowa,  439. 

*  Reed  v.  Thompson,  56  Iowa,  455 ;  WUson  v.  Crafts,  56  Iowa,  450. 
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§  1423.  Illegal  sale. — And  it  is  always  competent  .to  show 
fraud  either  on  the  part  of  the  officer  conducting  the  sale  or  on 
the  part  of  the  purchaser.-^  In  Maine,  the  statute  provided  that 
in  an  action  involving  the  validity  of  a  tax  sale,  the  production 
of  the  tax  deed  in  evidence,  duly  executed  and  recorded,  should 
entitle  the  party  to  judgment,  unless  the  contestant  should  prove 
payment  or  tender  of  the  amount  of  the  taxes  and  legal  charges 
and  interest  thereon,  and  then  he  might  be  permitted  to  prose- 
cute or  defend.  But  the  court  said  that  "  it  could  never  have 
been  the  intention  of  the  legislature  to  make  a  deed,  which, 
upon  its  very  face,  shows  the  sale  to  have  been  illegal,  evidence 
of  title  for  any  purpose.  Such  a  deed  does  not  prove,  it  dis- 
proves, the  demandant's  title,  and  shows  that  he  is  not  entitled 
to  prevail.  It  cannot  be  necessary  for  the  adverse  party  to 
produce  evidence  to  defeat  the  demandant's  title,  when,  by  his 
own  showing,  he  has  no  title."  ^ 

§  1424.  What  title  passes  by  tax  deed. — A  tax  deed  if  regu- 
larly made  vests  the  title  in  the  purchaser.^  But  a  void  sale,  of 
course,  passes  no  title.^  Where  more  land  isKJonveyed  than  was 
assessed  or  advertised  for  taxes,  the  deed  is  not  good  as  an 
effectual  conveyance.^  If  it  is  necessary  under  the  law  to  sell 
separate  parcels  of  land  separately,  a  tax  deed  which  recites  a 

^  Butler  V.  Delano,  42  Iowa,  350. 

*  Allen  V.  Morse,  72  Me.  502.  See,  also,  Wiggin  v.  Temple,  73  Me.  380 ; 
Orono  V.  Veazie,  57  Me.  517.  See,  also,  as  to  the  eflfeet  of  various  statutes, 
Bell  V.  Coats,  54  Miss.  538 ;  GriflQ.n  v.  Dogan,  48  Miss.  11 ;  Virden  v.  Bowers, 
65  Miss.  1 ;  Cooke  v.  Pennington,  15  S.  C.  185;  Powers  v.  Penny,  59  Miss. 
5 ;  People  v.  Lansing,  55  Cal.  393 ;  Morrill  v.  Douglass,  17  Kan.  291 ;  Davis 
V.  Vanarsdale,  59  Miss.  367 ;  Mackall  v.  Canal  Co.  94  U.  S.  308  ;  Upton  v. 
Kennedy,  36  Mich.  215. 

'  Board  of  Regents  v.  Linscott,  30  Kan.  241 ;  Byington  v.  Stone,  51  Iowa, 
317 ;  Langley  v.  Chapin,  134  Mass.  82 ;  Marin  v.  New  Orleans,  30  La.  An. 
293 ;  Bobbins  v.  Barron,  32  Mich.  36. 

*  Wyman  v.  Baer,  46  Mich.  418  ;  Wallingford  v.  Fiske,  24  Me.  387 ;  John- 
son V.  Mclntire,  1  Bibb,  295 ;  Sheehy  v.  Hinds,  27  Minn.  259 ;  Allen  v. 
Morse,  72  Me.  502  ;  Brookings  v.  Woodin,  74  Me.  224 ;  Shoat  v.  Walker,  6 
Kan.  74 ;  Waterson  v.  Devoe,  18  Kan.  223 ;  Larkin  v.  Wilson,  28  Kan.  515 ; 
Sapp  V.  Morrill,  8  Kan.  682  ;  Wadleigh  v.  Marathon  Co.  Bank,  58  Wis.  546 ; 
Hogelskamp  v.  Weeks,  37  Mich.  428 ;  Nelson  v.  Goebel,  17  Mo.  161 ;  Bender 
V,  Stewart,  75  Ind.  89 ;  Barton  v.  Gilchrist,  19  W.  Va.  223 ;  Ward  v.  Phillips, 
89  N.  C.  215 ;  McGavock  v.  Pollack,  13  Neb.  535. 

*  Fiath  V.  Casey,  2  Greene,  300* 
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sale  of  the  lots  in  gross  is  void  and  passes  no  title.^  A  tax  deed 
cuts  oflP  all  prior  liens  and  encumbrances.^  If  the  statute  directs 
the  officer  making  the  sale  to  sell  the  smallest  quantity  for  which 
a  purchaser  will  pay  the  tax  and  costs,  a  deed  reciting  that  the 
premises  were  sold  to  the  highest  bidder  is  void  and  passes  no 
title.'' 

I  Boardman  v.  Bourne,  20  Iowa,  136.  See  Grimm  v.  O'Connell,  54  Cal. 
524. 

*  Langley  v.  Chapin,  134  Mass.  82;  Robbins  v.  Barron,  32  Mich.  38; 
Marin  v.  New  Orieans,  30  La.  An.  293. 

«  Carpenter  v,  Gann,  51  CaL  193. 
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I  1435.  Worthless  title. 
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§  1425.  Prefatory  section. — A  discussion  of  the  law  of  sheriffs* 
deeds  involves  necessarily  many  cognate  questions,  as  to  the  pro- 
ceedings both  before  and  after  the  execution  of  the  deed.  In  a 
work  on  real  property,  an  exhaustive  treatment  of  such  matters 
would  manifestly  be  impracticable.  In  this  chapter  we  have  been 
contented  with  a  brief  discussion  of  the  requisites  of  the  sheriff's 
deed  itself,  and  have  refrained  from  entering  the  wide  field  of 
the  law  of  executions.  The  following  sections  take  up  for  con- 
sideration, then,  the  requisites  of  the  deed,  without  discussing 
the  steps  leading  up  to  the  sale,  or  the  subsequent  rights  of  the 
parties. 

§  1426.  Deeas  of  sheriff  or  constable. — When  real  property 
is  sold  on  execution,  the  execution  of  a  deed  is  generally  essential 
to  vest  a  complete  title  in  the  purchaser.  "It  is  well  settled 
that  a  sheriff's  sale,  of  itself,  although  it  may  be  manifested  by 
a  writing  signed  by  the  sheriff,  does  not  pass  the  title  of  the 
debtor.  To  do  this,  a  deed  must  be  executed  by  the  sheriff. 
This  is  clearly  the  case  in  this  State,  as  the  statute  law  requires 
a  deed  to  be  made  containing  certain  recitals;  and  until  this 
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deed  is  made  no  title  passes.  When  the  deed  is  made  it  relates 
back  to  the  time  of  the  sale,  as  to  the  debtor  and  his  privies."* 
Prior  to  the  execution  of  the  deed  the  purchaser  has  merely  a 
lieu  upon  the  land.^  A  deputy  has  power  to  execute  the  deed 
in  the  name  of  his  principal;^  but  if  made  in  the  name  of  the 
deputy  the  deed  is  void.^  The  validity  of  a  deed  requires  a 
prior  valid  judgment  and  execution.®  The  certificate  of  sale 
may  be  assigned  by  the  purchaser,  and  a  deed  be  made  to  the 
assignee.®  Before  a  deed  can  be  made  the  time  for  redemption 
must  have  elapsed.''  A  deed  executed  on  the  last  day  of  redemp- 
tion is  void,  because  its  execution  is  premature.^ 

'  Strain  v.  Murphy,  49  Mo.  337, 341,  per  Adams,  J.  See,  also,  Schermer- 
horn  V.  Merrill,  1  Barb.  511 ;  Curtis  v.  Millard,  14  Iowa,  128 ;  Barclay  v. 
Plant,  50  Ala.  509 ;  Childress  v.  Allin,  17  La.  37 ;  Holmes  v.  McMaster,  1 
Rich.  Ch.  340 ;  Edwards  v.  Miller,  4  Heisk.  314 ;  Duprey  v.  Moran,  4  Cal. 
196 ;  Anthony  v.  Wessel,  9  Cal.  103  ;  Spoor  v.  Phillips,  27  Ala.  193  ;  Rogers 
V.  Cawood,  1  Swan,  142;  Crutsinger  v.  Catron,  10  Humph.  24;  Doe  v. 
Miller,  10  Up.  Can.  Q.  B.  65 ;  Doe  v.  Douston,  1  Barn.  &  Aid.  230  ;  Leger  v. 
Doyle,  11  Rich.  109. 

'  People  V.  Mayhew,  26  Cal.  655.  And  see  Robinson  v.  Garth,  6  Ala. 
204 ;  41  Am.  Dec.  47;  McMiUan  v.  Richards,  9  Cal.  3G5  ;  70  Am.  Dec.  655; 
Smith  V.  Colvin,  17  Barb.  157  ;  Kelly  v.  The  Governor,  14  Ala.  541 ;  Hayes 
V.  N.  Y.  Min.  Co.  2  Colo.  273.  See  as  to  right  to  oU  coming  from  flowing 
wells  between  sale  of  land  and  the  acknowledgment  of  the  sheriff's  deed, 
Hardenburg  v.  Beeeher,  104  Pa.  St.  20. 

'  Anderson  v.  Brown,  9  Ohio,  151;  Jackson  v.  Bush,  10  Johns.  223; 
Glascow  V.  Smith,  1  Over.  144  ;  Haines  v.  Lindsay,  4  Ohio,  83 ;  19  Am.  Dec. 
586 ;  Kellar  v.  Blanchard,  21  La.  An.  38 ;  Young  v.  Smith,  10  Mon.  B.  293 ; 
Evans  v.  Wilder,  7  Mo.  359 ;  Carr  v.  Hunt,  14  Iowa,  206 ;  Gorham  v.  Gale, 
7  Cowen,  739  ;  Sandford  v.  Roosa,  12  Johns.  102. 

*  Evans  v.  Wilder,  7  Mo.  359 ;  Lewes  v.  Thempson,  3  Cal.  266 ;  Parker 
V.  Kett,  1  Salk.  96 ;  Anderson  v.  Brown,  9  Ohio,  151.  And  see  Cloud  v. 
El  Dorado  Co.  12  Cal.  128  ;  Robinson  v.  Hall,  33  Kan.  139 ;  Mills  v.  Tukey, 
22  Cal.  373 ;  Tuttle  v.  Jackson,  G  Wend.  213. 

6  Leland  v.  Wilson,  34  Tex.  79 ;  Watson  v.  Tindal,  24  Ga.  494. 

6  See  Turner  v.  Madison  Bank,  78  Ind.  19 ;  Jamison  v.  Tudor,  3  Mon.  B. 
357 ;  Maddux  v.  Watkins,  88  Ind.  74 ;  McClure  v.  Engelhart,  17  111.  47 ; 
Conger  v.  Babcock,  87  Ind.  497  ;  Blount  v.  Davis,  2  Dev.  19 ;  Ehleringer  v. 
Moriarty,  10  Iowa,  78 ;  Splahn  v.  Gillespie,  48  Ind.  397 :  McCrady  v.  Bris- 
bane, 1  Nott  &  McC.  104 ;  Bank  of  U.  S.  v.  Voorhees,  1  McLean,  221 ; 
Testerman  v.  Poe,  2  Dev.  &  B.  103 ;  Thompson  v.  McManama,  2  Disn.  213 ; 
Brooks  V.  Ratcliff,  11  Ired.  321;  Green  v.  Clark,  31  Cal.  591;  Frizzle  v. 
Veach,  1  Dana,  212 ;  Small  v.  Hodgen,  1  Litt.  16 ;  Freeman  on  Executions, 
§313. 

'  Delahy  v.  McConnell,  4  Scam.  157;  Gorham  v.  Wing,  10  Mich.  486; 
Gross  V.  Fowler,  21  Cal.  392;  Moore  v.  Martin,  38  Cal.  438;  Bernal  v, 
Gleim,  33  Cal.  668 ;  Hall  v.  Yoell,  45  Cal.  584. 

8  Perham  v.  Kuper,  61  Cal.  331. 
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§  1427.  Purchase  by  sheriff's  agent. — If  the  agent  of  the 
sheriff  selling  land  on  execution,  bids  it  off  with  a  tacit  agree- 
ment that  the  sheriff  is  to  pay  for  the  land  and  obtain  the  title, 
without  knowledge  of  the  transaction  by  the  judgment  creditor, 
the  sale,  by  a  court  of  equity,  may  be  declared  to  be  void.^ 

§  1428,  Growing  crops. — A  purchaser  at  an  execution  sale  is 
entitled  to  growing  crops.  They  are  a  part  of  the  realty.^  The 
purchaser  is  also  entitled  to  timber  which  had  fallen  at  the  date 
of  the  deed,  but  which  had  not  been  converted  into  saw-logs  or 
rails.^  If  a  building  has  been  blown  down  by  a  tempest,  the 
fragments  pass  to  the  purchaser  as  a  part  of  the  realty.^ 

§  1429.  When  deed  is  executed.  —  Where  power  is  given  to 
sell  lands,  the  power  to  make  a  deed  is  implied.^  The  statute 
of  limitations  does  not  begin  running  against  a  purchaser  until 
the  delivery  of  the  deed  to  him.  It  takes  effect  at  that  time, 
and  a  delivery  is  not  made  by  its  mere  execution,  and  by  informa- 
tion given  by  the  sheriff  to  the  grantee  that  the  deed  is  ready  for 
him.^ 

§  1430.  What  the  deed  should  contain. — The  deed  ought  to 
state  the  essential  facts  precedent  to  and  authorizing  the  sale.' 
But  unless  required  by  statute,  it  seems  that  a  deed  is  good 
without  these  recitals.  Thus,  it  is  held  that  the  facts  authorizing 
the  officer  to  make  the  deed  need  not  be  recited,  and  if  defectively 
recited  the  deed  may  be  aided  by  the  return  in  the  execution.* 

1  Downing  v.  Lyford,  57  Vt.  507. 

"  Thweat  v.  Stamps,  67  Ala.  96 ;  Frost  v.  Render,  65  Ga.  15.  But  see  in 
Ohio  as  to  the  landlord's  share  of  a  growing  crop,  Albin  v.  Reigel,  40  Ohio 
St.  339.    See,  also,  Long  v.  Seavers,  103  Pa.  St.  517. 

>  Leidy  v.  Proctor,  97  Pa.  St.  486. 

*  Rogers  v.  Gilinger,  30  Pa.  St.  185.  This  matter  is  more  fully  shown 
in  the  chapter  on  Fixtures.    See  §  1229,  ante. 

*  Messerschmidt  v.  Baker,  22  Minn.  81. 
0  Jefferson  v.  Wendt,  51  Cal.  573. 

''  Wack  V.  Stevenson,  54  Mo.  485 ;  Hihn  v.  Peck,  30  Cal.  288 ;  Donahue  v. 
McNulty,  24  Cal.  411 ;  Byers  v.  Wheatley,  59  Tenn.  160 ;  Tanner  v.  Stone,  18 
Mo.  580  ;  59  Am.  Dec.  320 ;  Wiseman  v.  McNulty,  25  Wis.  230 ;  Wilhite  v. 
Wilhite,  53  Mo.  71.  And  see  Perkins  v.  Dibble,  10  Ohio,  433 ;  Bettison  v. 
Budd,  17  Ark.  546 ;  Clark  v.  Sawyer,  48  Cal.  133 ;  Carpenter  v.  King,  42 
Mo.  219 ;  Jordan  v.  Bradshaw,  17  Ai-k.  106 ;  65  Am.  Dec.  419. 

8  Welsh  V.  Joy,  13  Pick.  477. 
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Nor  need  the  deed  show  the  court  from  which  the  execution 
issued.^  So  long  as  the  authority  existed,  a  mistake  or  vari- 
ance in  the  recital  of  it  does  not  vitiate  the  deed,  and  generally- 
such  variances  and  omissions  will  be  disregarded.^ 

§  1431.  ninstrations.  —  For  instance,  a  sheriff's  deed  reciting 
a  judgment  against  Smith  &  Haliburton,  is  not  rendered  invalid 
by  the  fact  that  the  record  shows  a  judgment  against  Jacob  Smith 
and  Wesley  Halibnrton.^  In  Texas,  the  court  after  citing 
several  cases  says :  "  These  authorities  establish  the  rule  that  a 
recital  in  the  deed  of  the  authority  of  the  officer  being  an  imma- 
terial part  of  the  conveyance,  no  mistake  or  misrecital  can  impair 
its  legal  validity  or  effect.  There  must  be  a  subsisting  judgment 
and  execution  under  which  the  sale  is  to  be  made ;  but  as  the 
recital  of  either  is  not  material,  so  a  mistake  will  not  affect  the 
title."  ^  A  clerical  error  in  a  sheriff's  deed  will  not  be  regarded 
by  a  court  of  equity  in  adjusting  equitable  rights.^  If  every- 
thing else  is  regular  a  misrecital  in  the  dates  will  not  vitiate  the 
deed.*  A  misrecital  hi  the  execution  of  the  date  of  the  judg- 
ment, or  an  irregularity  in  issuing  the  execution,  does  not  affect 
the  title  of  the  purchaser.^  Notwithstanding  that  the  notice  of 
Bale  has  not  been  published  for  the  requisite  length  of  time,  the 
sale,  it  is  held,  if  confirmed  by  the  court,  confers  upon  the  pur- 

»  Hayward  v.  Cain,  110  Mass.  273. 

2  Holman  v.  Gill,  107  111.  467  ;  Jackson  v.  Pratt,  10  Johns.  381 ;  Strain  v. 
Murphy,  49  Mo.  337;  Cherry  v.  Woolard,  1  Ired.  433;  Union  Bank  of 
Missouri  v.  McWhartors,  52  Mo.  34 ;  Buchanan  v.  Tracy,  45  Mo.  437 ;  Jack- 
son V.  Jones,  9  Cowen,  182 ;  Henley  v.  Branch  Bank,  16  Ala.  552 ;  Car- 
michael  v.  Strawn,  27  Ga.  341 ;  Hattan  v.  Dew,  3  Murph.  360 ;  Howard  v. 
North,  5  Tex.  290 ;  51  Am.  Dee.  769;  Matthews  v.  Thompson,  3  Ohio,  272; 
Saltonstall  v.  Riley,  28  Ala.  164 ;  65  Am.  Dec.  334 ;  Sneed  v.  Reardon,  1 
Marsh.  A.  K.  217  ;  McGuire  v.  Kouns,  7  Mon.  386 :  18  Am.  Dec.  187  ;  Her- 
rick  V.  Graves,  16  Wis.  157;  Carpenter  v.  King,  42  Mo.  219;  Driver  v. 
Spence,  1  Ala.  540  ;  Wilson  v.  Campbell,  33  Ala.  249  ;  70  Am.  Dec.  586 ;  Reid 
V.  Heasley,  9  Dana,  324  ;  Stow  v.  Steel,  45  111.  328  ;  Hughes  v.  Dice,  1  Swan, 
329.  And  see,  also,  Harrison  v.  Maxwell,  2  Nott  &  McC.  347;  Averill  v. 
Wilson,  4  Barb.  ISO ;  Armstrong  v'.  McCoy,  8  Ohio,  128 ;  31  Am.  Dec.  435 ; 
Carter  v.  Spencer,  7  Ired.  14 ;  Swift  v.  Agnes,  33  Wis.  228 ;  Doe  v.  Rue,  4 
Blackf.  263  ;  Allen  v.  Sales,  56  Mo.  28. 

3  Union  Bank  of  Missouri  v.  McWharters,  52  Mo.  34. 
*  Howard  v.  North,  5  Tex.  290,  312;  51  Am.  Dec.  769. 
5  Stow  V.  Steel.  45  III.  328. 

«  Harlan  v.  Harlan.  14  Lea  (Tenn.)  107. 
'  Millis  V.  Lombard,  32  Minn.  259. 
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chaser,  in  the  absence  of  fraud,  a  good  title.^  But  in  Wisconsin, 
it  seems,  a  purchaser  cannot  claim  protection  as  a  bona  fide  pur- 
chaser, if  he  buys  at  a  sale  made  upon  an  insufficient  notice ;  he 
is  supposed  to  know  the  defect.^  If  a  sheriff's  deed  is  lost  before 
registration,  he  may  execute  another.^  The  title  does  not  pass 
until  the  deed  is  executed  and  delivered.^  A  misrecital  of  the 
execution,  where  authority  to  sell  exists,  does  not  affect  the  deed." 
Notwithstanding  an  imperfection  in  the  return,  the  recitals  in  a 
sheriff's  deed  are  prima  facie  evidence  of  an  execution  sale.® 

§  1432.  Description. — The  deed,  of  course,  must  contain  a 
description  of  the  land  conveyed,  and  the  description  must  be 
of  sufficient  certainty  to  enable  the  land  to  be  ascertained,  else 
the  deed  is  void.'  A  description  of  the  land  sold  as  two  hun- 
dred and  forty  acres  out  of  a  tract  containing  two  hundred 
and  eighty  acres,  without  other  words  to  designate  the  laud 
sold,  renders  the  sale  void  for  uncertainty  in  the  description.* 
In  a  late  case  in  Minnesota,  where  a  description  in  a  certificate 
of  sale  was  held  to  be  too  im^^erfect  and  incomplete  to  identify 
the  property  which  was  the  subject  of  the  sale,  Mr.  Justice 
Mitchell  said :  "  It  must  be  borne  in  mind  that  this  certificate 
takes  effect  only  as  the  execution  of  a  statutory  power,  and  hence 
should  be  construed  with  some  strictness,  so  as  to  enable  the 
purchaser  to  identify  the  land  he  is  bidding  on,  and  the  owner 
to  ascertain  what  to  redeem.  A  description  sufficient  to  convey 
land  between  man  and  man,  or  which,  if  contained  in  an  agree- 

1  Wyant  v.  Tuthill,  17  Neb.  495. 

»  Collins  V.  Smith,  57  Wis.  284. 

»  McMiUan  v.  Edwards,  75  N.  C.  81. 

*  Anthony  v.  Wessel,  9  Cal.  103. 

6  Wilson  V.  Madison,  55  Cal.  5  ;  Blood  v.  Light,  38  CaL  649. 

6  Miller  v.  Miller,  89  N.  C.  402. 

'  Laflferty  v.  Byers,  5  Ohio,  458;  Jackson  v.  Rosevelt,  13  Johns.  97; 
Winkler  v.  Higgins,  9  Ohio  St.  599 ;  Edmonson  v.  Hooks,  11  Ired.  373 ; 
Boardman  v.  Reed,  6  Peters,  328 ;  Hannel  v.  Smith,  15  Ohio,  134 ;  Deloach 
V.  State  Bank,  27  Ala.  437 ;  Hughes  v.  Streeter,  24  111.  647 ;  76  Am.  Dec.  777  ; 
McGary  v.  Dunn,  1  La.  An.  338 ;  Pound  v.  Pullen,  3  Yerg.  338 ;  Landreaux 
V.  Foley,  13  La.  An.  114 ;  Clarke  v.  Belmear,  1  GUI  &  J.  443 ;  Throckmorton 
V.  Moon,  10  Ohio,  42;  Evans  v.  Ashley,  8  Mo.  177;  Head  v.  James,  13  Wis. 
641 ;  Worthington  v.  Hylyer,  4  Mass.  196 ;  Ronkendorff  v.  Taylor,  4  Peters, 
349 ;  Thomas  v.  Turvey,  1  Har.  &  G.  435 ;  Clemens  v.  Rannells,  34  Mo.  579 ; 
Freeman  on  Executions,  gg  281,  330. 

8  Deloach  v.  State  Bank,  27  Ala.  437. 
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ment  to  convey,  would  authorize  a  decree  of  specific  performance, 
might  not  be  sufficient  in  proceedings  to  sell  land  on  an  execution. 
When  real  estate  is  sold  on  legal  process,  it  ought  certainly  to 
be  described  with  sufficient  certainty  to  enable  a  person  of 
common  understanding  to  identify  it.^  This  is  what  the  statute 
requires  the  notice  of  sale  to  contain,  and  certainly  the  certificate 
should  contain  as  much.  Looking  at  this  as  a  practical  question, 
and  without  refining  on  the  technical  distinctions  between  latent 
and  patent  ambiguities,  it  must  be  evident  that  this  description 
would  neither  inform  a  purchaser  what  he  was  buying,  nor  the 
debtor  what  had  been  sold.  It  is  palpably  so  imperfect  and 
incomplete  that  the  subject  of  the  sale  and  conveyance  could  not 
be  ascertained  from  it.  If  such  a  description  were  found  in  a 
conveyance  between  man  and  man,  it  is  possible  that  it  could  be 
aided  by  evidence  of  extrinsic  circumstances  tending  to  show 
the  intention  of  the  parties.  But  in  these  proceedings  the  owner 
of  the  land  intended  nothing.  The  law  through  its  officers  was 
acting  in  hostitily  to  him,  with  a  view  to  enforce  collection  of 
the  judgments."^  In  a  certificate  of  sale,  a  description  fairly 
identifying  the  execution  upon  which  the  sale  is  based  is  suffi- 
cient; the  court  may,  as  in  the  case  of  deeds,  disregard  a  false 
particular  in  such  description.^  Equity  will  correct  a  mistake 
in  a  sheriff's  deed  on  foreclosure,  where  a  part  of  the  premises  is 
omitted  from  the  description,  when  a  case  of  mistake  is  established.'* 
A  deed  described  the  property  as  all  the  right,  title,  and  interest 
of  the  person  against  Avhom  the  execution  was  issued,  "of,  in, 
and  to  the  following  described  property,  to  wit:  That  certain 
tract  and  parcel  of  land  and  premises  known  as  the  '  Bull  Head 
Rancho,'  lying  and  being  situate  in  Contra  Costa  County,  of 
said  State,  and  being  a  leasehold  unexpired,"  and  containing  a 
description  of  a  certain  leasehold  interest.  The  execution  debtor 
at  the  time  of  the  sale  owned  the  fee.     The  court  decided  that 


>  Citing,  Gen.  Stats.  1878,  ch.  66,  §  317. 

*  In  Herrick  t>.  Ammerman,  32  Minn,  544,  547.  In  this  case  the  descrip- 
tion held  to  be  incomplete  and  imperfect,  in  substance,  was  "  lot  5,  block 
39,  in  the  county  of  Morrison,  and  State  of  Minnesota,"  but  the  name  of 
the  village  or  city  was  not  stated  :  Herrick  v.  Ammerman,  82  Minn.  544. 

»  Bartleson  v.  Thompson,  30  Minn.  161. 

*  Zingsem  v.  Edd,  29  N.  J.  Eq.  516.  And  see  Vanderbeck  v.  Perry,  28 
N.  J.  Eq,  367. 
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the  recital  as  to  the  leasehold  interest  did  not  act  as  a  limitation 
upon  the  general  terms  of  description  preceding,  but  that  the 
purchaser  obtained  the  fee} 

§  1433.  Acknowledgment.  —  In  some  States  an  acknowledg- 
ment is  an  essential  part  of  a  sheriff's  deed.^  But  generally  the 
acknowledgment  of  a  sheriff's  deed  is  not  essential  to  its  validity, 
and  hence,  any  defect  in  the  certificate  of  acknowledgment  can 
have  no  effect  upon  the  deed.' 

§  1434.  Effect  by  relation. — A  deed  takes  effect  by  relation 
to  the  time  of  the  original  lien  which  has  been  merged  in  the 
sale  on  execution.*     "  The  title  acquired  by  the  deed  of  the  oifi- 

1  Dodge  V.  Walley,  22  Cal.  224. 

2  See  Hall  v.  Benner,  1  Pen.  &  W.  402 ;  McClure  v.  McClurg,  53  Mo.  173 ; 
Samuels  v.  Shelton,  48  Mo.  444;  Ryan  v.  Carr,  46  Mo.  483;  Murphy  v. 
McCleary,  8  Yeates,  403  ;  Adams  v.  Buchanan,  49  Mo.  64 ;  Bellas  v.  McCarty, 
10  Watts,  13 ;  McCormick  v.  Meason,  1  Serg.  &  R.  92 ;  De  Haven's  Appeal, 
38  Pa.  St.  373. 

3  In  re  Smith,  4  Nev.  254 ;  Hutchinson  v.  Kelly,  5  Eng.  178 ;  Doe  v. 
Naylar,  2  Blackf.  32;  Stephenson  v.  Thompson,  13  111.  186;  Ogden  v. 
Walters,  12  Kan.  291 ;  Dixon  v.  Doe,  5  Blackf.  106.  A  sheriff  may  be 
compelled  to  execute  a  deed  by  mandamus  (People  v.  Fleming,  2  N.  Y. 
484 ;  People  v.  Irwin,  14  Cal.  428) ;  or  the  purchaser  may  move  in  the 
original  case  (People  v.  Haskins,  7  Wend.  468);  or  proceed  in  equity: 
Witham  v.  Smith,  5  Grant  Ch.  203. 

*  MUlion  V.  Riley,  1  Dana,  359;  Clement  v.  Garland,  53  Me.  427;  Wil- 
helm  V.  Humphries,  97  Ind.  520;  Miller  v.  WUson,  32  Md.  297 ;  Brown  v. 
Maine  Bank,  11  Mass,  153 ;  Fehley  v.  Barr,  66  Pa.  St.  196 ;  Bank  of  Penn- 
sylvania V.  Wise,  3  Watts,  394 ;  Sharp  v.  Baird,  43  Cal.  577 ;  Braddee  v. 
Wiley,  10  Watts,  362;  Hutchings  v.  Ebeler,  46  Cal.  557;  Bank  of  Missouri 
V.  Wells,  12  Mo.  361 ;  51  Am.  Dec.  163 ;  Bell  v.  Hall,  4  Greene,  G.  68  ;  Cockey 
V.  Milne,  16  Md.  200 ;  Strain  v.  Murphy,  49  Mo.  337 ;  Crowley  v.  Wal- 
lace, 12  Mo.  143;  Jackson  v.  Ramsay,  3  Cowen,  75;  Shirk  v.  Wilson,  13 
Ind.  129  ;  Robbinson  v.  Robinson,  3  Harris,  391 ;  Hart  v.  Israel,  2  Browne 
(Pa.)  22;  Martin  v.  Martin,  7  Md.  368;  61  Am.  Dec.  364;  Reichert  v. 
McClure,  23  lU.  516 ;  Stephens  v.  III.  M.  F.  Ins.  Co.  43  lU.  327 ;  Smith  v. 
Allen,  1  Blackf.  22;  Parker  v.  Swan,  1  Humph.  80;  34  Am.  Dec.  619; 
Howard  v.  Daniels,  2  N.  H.  137 ;  lungman  v.  Glover,  3  Rich.  27 ;  45  Am. 
Dec.  756 ;  Wood  v.  Turner,  7  Humph.  517 ;  Richardson  v.  Thornton,  7 
Jones,  458  ;  Lackey  v.  Seibert,  23  Mo,  85  ;  McClure  v.  Engelhart,  17  111.  47 ; 
Hall  V.  Hoxie,  3  Met.  251 ;  Heywood  v.  Hildreth,  9  Mass.  393 ;  McCormick 
V.  McMurtrie,  4  Watts,  192 ;  Jackson  v.  Dickenson,  15  Johns.  309 ;  8  Am.  Dec. 
236 ;  Kane  v.  Mackin,  9  Smedes  &  M.  387;  Bell  v.  Hall,  4  Greene,  G.  68; 
Kirk  V.  Vonberg,  34  111.  440 ;  Miles  v.  Wilson,  3  Harris,  383  ;  Doe  v.  Cm,  1 
Ind.  363 ;  Leach  v.  Koenig,  55  Mo.  451 ;  Shumate  v.  Reavis,  49  Mo.  333 ; 
Davidson  v.  Frew,  3  Dev,  3  ;  22  Am,  Dec,  70S  ;  Pickett  v.  Pickett,  3  Dev.  6 ; 
Boyd  V.  Longworth,  11  Ohio,  235 ;  Ellar  v.  Ray,  2  Hawks,  568 ;  Winston  v. 


§   1435  DEEDS   ON   EXECUTION  SALES.  732 

cer  relates  back  to  the  date  of  the  judgment  lien,  for  the  judg- 
ment is  the  source  of  his  authority,  and  by  such  relation  the  last 
act  is  carried  back  to  the  first  in  making  out  the  title,  and  takes 
priority  as  of  the  date  of  the  first,  which  is  the  day  of  the  judg- 
ment lien."*  The  title  of  the  purchaser  is  not  dependent  upon 
the  return  of  the  writ.''  No  presumption  of  fraud  arises  against  a 
deed  simply  because  it  may  be  antedated  to  the  time  when  the  sale 
occurred.'  The  purchaser  is  also,  from  the  day  of  sale,  subject  to 
the  consequences  of  an  adverse  possession  under  color  of  title.'* 
A  deed  executed  to  the  holder  of  a  certificate  of  sale  was  not 
sealed.  When  the  omission  was  discovered,  the  successor  to  the 
sheriff  who  executed  the  first  deed  executed  another  deed  in 
proper  form.  This  second  deed,  it  was  decided,  should  relate 
back  to  the  date  of  the  first  one,  the  grantee's  right  to  receive  a 
perfect  title  having  accrued  at  that  time.^  In  an  action  of 
ejectment  against  the  defendant  in  execution,  it  is  said  :  "  It  is 
not  necessary  for  the  plaintifi*,  who  claims  as  a  purchaser  under 
the  execution,  to  do  more  than  show  the  judgment  of  a  court  of 
competent  jurisdiction,  the  execution  issued  thereon,  and  the 
sheriff's  deed.  Upon  proof  of  these  things,  the  plaintiff  makes 
out  at  least  a  prima  facie  case  against  the  defendant." '  Under 
a  sale  of  (foreclosure,  the  title  of  the  party  relates  back  to  the 
date  of  the  mortgage.^ 

§  1435.  Worthless  title. — "A  man  who  buys  a  worthless 
title  at  a  sheriff's  sale,  and  pays  for  it,  or  is  allowed  a  credit  on 
his  lien,  which  is  substantially  the  same  thing,  has  no  standing 

Affalter,  49  Mo.  263.  But  see  Bagley  v.  Ward,  37  Cal.  121 ;  Davis  v.  Evans, 
5  Ired.  525 ;  Scheerer  v.  Stanley,  2  Rawle,  276 ;  Pressnell  v.  Ransour,  8 
Ired.  505 ;  Hawk  v.  Stouch,  5  Sorg.  &  R.  157 ;  Swift  v.  Agnes,  33  Wis. 
228 ;  Thomas  v.  Connell,  5  Pa.  St.  13, 

1  Hibberd  v.  Smith,  67  Cal.  547,  566,  per  Thornton,  J. 

2  Blood  V.  Light,  38  Cal.  653  ;  Rltter  v.  ScanneU,  11  Cal.  233 ;  70  Am.  Dec. 
775 ;  Hibberd  v.  Smith,  67  Cal.  547 ;  Bray  v.  Marshall,  75  Mo.  327 ;  Hunt 
V.  Loucks,  38  Cal.  382 ;  Wilson  v.  Madison,  55  Cal.  8.  But  see  Walsh  v. 
Anderson,  135  Mass.  65. 

3  Dobson  V.  Murphy,  1  Dev.  &  B.  586.  See,  also,  on  subject  of  relation, 
Testerman  v.  Poe,  2  Dev.  &  B.  103;  PressneU  v.  Ramsour,  8  Ired.  505; 
Cowles  V.  Coflfey,  88  N,  C.  340 ;  Woodley  v.  Gilliam,  67  N.  C.  237. 

*  Cowles  V.  Coflfey,  88  N.  C.  340. 
6  Kruse  v.  Wilson,  79  111.  233. 

*  Los  Angeles  County  Bank  v.  Raynor,  61  Cal.  145,  146,  per  McKee,  J. 

^  Horn  V.  Jones,  28  Cal.  194 ;  Vallojo  Land  Assoc,  v,  Viera,  48  Cal.  572. 
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to  repudiate  the  transaction  subsequently."'  "The  rule  in 
sheriflp's  sales  is  caveat  emptor.  The  parties  do  not  treat  for  a 
title,  but  the  creditor  proposes  to  sell  and  the  purchaser  to  buy 
just  whatever  interest  the  debtor  may  have  in  the  land."  ^  If 
the  purchaser,  however,  receives  a  deed  which  is  invalid,  he  is 
entitled  to  another  correct  in  form.^  Said  Mr.  Justice  Bliss : 
"  When  the  first  deed  is  defective,  I  infer  the  right  to  make  an 
amended  one  from  the  duty  of  the  sheriff  to  correct  an  imperfect 
or  false  return,  and  especially  from  his  duty  to  make  a  perfect 
deed  when  the  facts  will  warrant  him  in  so  doing.  The  latter 
it  is  true,  is  seldom  necessary;  for  if  there  be  a  valid  judgment, 
execution,  and  sale,  the  deed  must  be  very  defective  not  to  operate 
as  a  transfer  of  title.  If  a  new  deed  is  to  be  made,  a  motion  to 
set  aside  the  former  one  would  be  regular;  for  it  would  seem 
that  when  a  statutory  power  is  once  exercised,  the  record  shows 
on  the  part  of  the  officer  a  full  performance  of  his  duty,  and 
there  is  apparently  nothing  further  for  him  to  do.  Its  improper 
exercise  will  not,  however,  excuse  him  from  such  performance, 
and  although  it  would  be  proper  for  the  court  in  its  control  over 
the  proceedings  of  its  officers,  before  a  new  deed  is  made,  to  set 
aside  an  irregular  or  imperfect  one,  that  confusion  might  not 
arise  from  the  two  conveyances,  yet  the  last  and  correct  deed  is 
not  void,  and  it  cannot  be  impeached  in  this  proceeding."  *  The 
defendant,  in  case  there  is  a  valid  judgment  and  execution,  is  as 
much  bound  by  the  deed  of  a  sheriff  as  if  it  had  been  made  by 
the  defendant  himself.® 

»  WeUs  V.  Van  Dyke,  106  Pa.  St.  Ill,  115. 

»  Wells  V.  Van  Dyke,  106  Pa.  St.  Ill,  115.  See,  also,  Weidler-i;.  The 
Bank,  11  Serg.  &  R.  134 ;  Boro  v.  Harris,  13  Lea  (Tenn.)  36. 

'  Davis  V.  Evans,  5  Ired.  525 ;  Adams  v.  Thomas,  6  Binn.  254 ;  Doe  v. 
MiUer,  10  Up.  Can.  Q,.  B.  65 ;  Tliornton  v.  Miskimmon,  48  Mo.  219.  See, 
also,  Bartlett  v.  Judd,  21  N.  Y.  200 ;  78  Am.  Dec.  131 ;  Bright  v.  Boyd,  1 
Story,  486  ;  Ware  v.  Johnson,  55  Mo.  500 ;  Moreau  v.  Branham,  27  Mo.  361 ; 
Moreau  v.  Detchemendy,  18  Mo.  522 ;  Johns  v.  De  Rome,  5  Blackf.  421. 

*  Thornton  v.  Miskimmon,  48  Mo.  219,  222. 

*  Blood  V.  Light,  38  Cal.  658 ;  Ingersoll  v.  Truebody,  40  Cal,  611 ;  Dono- 
hue  V.  McNulty,  24  Cal.  411 ;  Dodge  v.  Walley,  22  Cal.  225 ;  McDonald  v. 
Badger,  23  Cal.  393  ;  Jackson  v.  Vanderheyden,  17  Johns.  167 ;  8  Am.  Dec. 
378 ;  Pollard  v.  Cocke,  19  Ala.  188 ;  Jackson  v.  Roberts,  7  Wend.  83 ;  Smith 
V.  Houston,  16  Ala.  Ill ;  Den  v,  Winans,  2  Green,  6 ;  Cooper  v.  Galbraith,  3 
Wash.  C.  C.  550  ;  Love  v.  Powell,  5  Ala.  58.  See  as  to  strangers,  French 
V.  Edwards,  13  Wall.  506 ;  Zabriskie  v.  Mead,  2  Nev.  285 ;  Donohue  v. 
McNulty,  24  Cal.  411. 
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§  1436.  Title  obtained  by  purchaser. — The  sale  can  transfer 
only  the  title  of  the  judgment  defendant.^  In  Arkansas,  how- 
ever, the  purchaser  of  land  at  an  execution  sale  on  his  own  judg- 
ment takes  subject  to  equities  of  which  he  has  either  actual  or 
constructive  notice,  but  to  no  other .^  A  purchaser,  unaware  of 
a  senior  mortgage  not  discovered  from  the  record  because  the 
initial  letter  of  a  middle  name  was  omitted,  acquires  no  equity 
superior  to  that  possessed  by  the  mortgagee.'  The  purchaser 
acquires  the  right  to  covenants  passing  with  the  land.^  The 
interest  of  the  purchaser  is  superior  to  that  of  junior  lien- 
holders ;°  but,  of  course,  not  to  that  of  senior  lien-holders." 
The  purchaser's  title  cannot  be  affected  by  secret  frauds  or 
defects  in   the   legal  proceedings,  resulting  in  the  execution.^ 

»  Carney  v.  Emmons,  9  Wis.  114 ;  O'Neal  v.  Wilson,  21  Ala.  288 ;  Ruther- 
ford V.  Green,  2  Ired.  Eq.  122 ;  Pontiac  Bank  v.  King,  110  III.  254 ;  Stevens 
V.  Eling,  21  ^Ua.  429 ;  Treptow  v.  Buse,  10  Kan.  170;  Emerson  v.  Sansome, 
41  Cal.  552 ;  Taylor  v.  Eckford,  11  Smedes  &  M.  21 ;  Mansfield  v.  Gregory, 
8  Neb.  432. 

2  Newman  v.  Davis,  24  Fed.  Rep.  609. 

»  Clute  V.  Emmerich,  99  N.  Y.  342 ;  Boro  v.  Harris,  13  Lea  (Tenn.)  36. 

*  White  V.  Whitney,  3  Met.  81 ;  Sweet  v.  Green,  1  Paige,  473;  19  Am. 
Dec.  442;  Redwine  v.  Brown,  10  Ga.  320;  Lefort  v.  Todd,  32  N.  J,  L.  124; 
Carter  v.  Denman,  3  Zab.  260;  McCrady  v.  Brisbane,  1  Nev.  &  M.  104; 
Lewis  V.  Cook,  13  Ired.  196 ;  Kellogg  v.  Wood,  4  Paige,  578 ;  Markland  v. 
Crump,  1  Dev.  &  B.  94 ;  27  Am.  Dec.  230.  That  the  purchaser  takes  subject 
to  the  liens,  easements,  and  equities  to  which  the  land  was  subject  while 
the  title  was  in  the  defendant,  see  Riddle  v.  Bryan,  5  Ohio,  49 ;  Miller  v. 
Jamison,  24  N.  J.  Eq.  41 ;  Corwin  v.  Benham,  2  Ohio  St.  36 ;  Taylor  v. 
Lowenstein,  50  Miss.  278 ;  Walke  v.  Moody,  65  N.  C.  599 ;  Richardson 
V.  StUlinger,  12  Gill  &  J.  477  ;  Blakenship  v.  Douglass,  26  Tex.  225  ;  Polk  v. 
Gallant,  2  Dev.  &  B.  Eq.  395 ;  Freeman  v.  Mebane,  2  Jones  Eq.  44 ;  Hart 
V.  Felder,  4  Desaus.  Eq.  202 ;  Meade  v.  Thompson,  Walk.  Ch.  450 ;  Boynton 
V.  Winslow,  37  Pa.  St.  315. 

6  Ex  parte  Elwood,  1  Denio,  633 ;  Barden  v.  Brady,  37  Ga.  660 ;  WiUis  v. 
WiUs,  22  La.  An.  447. 

«  Lathrop  v.  Brown,  23  Iowa,  40  ;  ShotweU  v.  Murray,  1  Johns.  Ch.  512 ; 
Littlefield  v.  Nichols,  42  Cal.  372 ;  Bruce  v.  Vogel,  38  Mo.  100 ;  Rankin  v. 
Scott,  12  Wheat.  177.  See,  also,  Woodley  v.  Gilliam,  67  N.  C.  237  ;  Vickory 
V.  Vickory,  1  Harris,  193,  n.;  Custer  v.  Detterer,  3  Watts  &  S.  28  ;  Harrison 
V.  McHenry,  9  Ga.  164;  Commonw.  v.  Alexander,  14  Serg.  &  R.  257; 
Duncan  v.  ReifiF,  3  Pen.  &  W.  368. 

7  Mansfield  v.  Hoagland,  46  lU.  359 ;  Winston  v.  Otley,  25  Miss.  451 ; 
Stokes  V.  Geddes,  46  Cal.  17;  Natchez  v.  Minor,  10  Smedes  &  M.  246; 
Drexel  v.  Man,  6  Watts  &  S.  343  ;  Thorpe  v.  Beavans,  73  N.  C.  241 ;  Bull  v. 
Sheredine,  1  Har.  &  J.  410 ;  Mansfield  v.  Walsh,  36  Iowa,  534 ;  Reeve  v. 
Kennedy,  43  Cal.  (343:  Fetterman  v.  Murphy,  4  Watts,  424;  28  Am.  Dec. 
729 ;  Eeeson  v.  Beeson,  9  Pa.  St.  289 ;  Hamlin  v.  McCahill,  Clarke  Ch.  249; 
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But  he  must  have  paid  a  valuable  consideration  to  claim  this 
right.*  The  purchaser  at  a  sale  to  enforce  a  vendor's  lien 
acquires  the  title  of  both  vendor  and  vendee.^  A  person  who 
has  purchased  under  an  agreement  with  the  defendant  to  allow 
him  to  redeem,  may  be  compelled  to  do  so.  He  is  considered  a 
trustee.'  As  a  general  proposition,  any  error  in  the  proceedings 
or  any  irregularity  will  not  affect  the  title  of  the  purchaser,  where 
he  is  not  culpable.     His  title  cannot  be  collaterally  attacked.* 

Williams  v.  Doran,  23  N.  J.  Eq.  385 ;  Sowles  v.  Harvey,  20  Ind.  217.  But 
this  does  not  apply  to  the  plaintiff  or  his  attorney,  as  they  will  be  assumed 
to  have  had  notice  :  Stephens  v.  Dennison,  1  Or.  19 ;  King  v.  Cushman,  41 
111.  31 ;  Bybee  v.  Ashby,  2  Gilm.  151 ;  43  Am.  Dec.  47  ;  Pettingill  v.  Moss,  3 
Minn.  223 ;  74  Am.  Dec.  747 ;  Steinbach  v.  Leese,  27  Cal.  295 ;  Barber  v. 
Reynolds,  44  Cal.  520 ;  Stewart  v.  Croes,  5  Gilm.  442 ;  Raub  v.  Heath,  8 
Blackf.  575 ;  Winston  v.  Otloy,  25  Miss.  451 ;  Moody  v.  Harper,  38  Miss. 
599 ;  Harrison  v.  Doe,  2  Blackf.  1. 

1  Swayze  v.  Burke,  12  Peters,  11 ;  Jackson  v.  Summerville,  13  Pa.  St. 
859 ;  Paul  v.  Fulton,  25  Mo.  156 ;  Vattier  v.  Hinde,  7  Peters,  252 ;  Hutchins 
V.  Chapman,  37  Tex.  612;  Blight  v.  Banks,  6  Mon.  192;  Wormley  v. 
Wormley,  8  Wheat.  421 ;  Losey  v.  Simpson,  3  Stockt.  Ch,  246  ;  Williams  v. 
HoUingsworth,  1  Strob.  Eq.  103  ;  Jewett  v.  Palmer,  7  Johns.  Ch.  65 ;  Bush 
V.  Bush,  3  Strob.  Eq.  131 ;  Lewis  v.  PhiUips,  17  Ind.  108 ;  79  Am.  Dec.  457; 
Wood  V.  Mann,  1  Sum.  506 ;  Colquitt  v.  Thomas,  8  Ga.  258 ;  Doswell  v, 
Buchanan,  3  Leigh,  365 ;  23  Am.  Dec.  280 ;  Dugan  v.  Vattier,  3  Blackf.  245 ; 
25  Am.  Dec.  105.  As  to  part  payment  and  protection  pro  tanto,  see  Juvenal 
V.  Jackson,  14  Pa.  St.  519 ;  Wells  v.  Morrow,  38  Ala.  125 ;  Beck  v.  Uhrich, 
13  Pa.  St.  631 ;  53  Am.  Dec.  507;  Pickett  v.  Barron,  29  Barb.  505;  Haugh- 
wout  V.  Murphy,  22  N.  J.  Eq.  531 ;  Flagg  v.  Mann,  2  Sum.  487;  Frost «. 
Beekman,  1  Johns.  Ch.  288 ;  Lewis  v.  Bra^ord,  10  Watts,  67. 

2  Vierheller's  Appeal,  24  Pa,  St.  106 ;  62  Am.  Dec.  365 ;  Zeigler's  Appeal, 
69  Pa.  St.  471. 

3  Williams  v.  Williams,  8  Bush,  241;  LiUard  v.  Casey,  2  Bibb,  459; 
Martin  v.  Martin,  16  Mon.  B.  8 ;  Arnold  v.  Cord,  16  Ind.  177 ;  Green  v.  Ball, 
4  Bush,  586 ;  Dobson  v.  Erwin,  1  Dev.  &  B.  569 ;  Denton  v.  McKehzie,  1 
Desaus.  Eq.  289 ;  Strong  v.  Glasgow,  2  Murph.  289 ;  Miller  v.  Antle,  2  Bush, 
407 ;  Combs  v.  Little,  3  Green  Ch.  310 ;  Langhome  v.  Payne,  14  Mon.  B. 
624 ;  Freeman  on  Executions,  §  337. 

*  Moore  v.  Neil,  39  111.  256;  Boles  v.  Johnson,  23  Cal.  226;  Avery  v. 
Rose,  4  Dev,  553 ;  Wilkins  v.  Huse,  9  Ohio,  154  ;  Reid  v.  Largent,  4  Jones, 
454 ;  Park  v.  Darling,  4  Cush.  197  ;  Hewitt  v.  Weatherby,  57  Mo.  276 ;  Pope 
V.  Bradley,  3  Hawks,  16 ;  Dingledine  v.  Hershmann,  53  111.  280 ;  Warren 
V.  Twilley,  10  Md.  39 ;  Elliott  v.  Knott,  14  Md.  121 ;  Jackson  v.  Rosevelt,  IS 
Johns.  97  ;  Solomon  v.  Peters,  37  Ga.  251 ;  Ogden  v.  Walters,  12  Kan.  282 ; 
Armstrong  v.  Jackson,  1  Blackf.  210;  12  Am.  Dec.  225;  Mordecai  v. 
Speight,  3  Dev.  428 ;  24  Am.  Dec.  266 ;  Norton  v.  Quimby,  45  Mo,  388 ; 
Frakes  v.  Brown,  2  Blackf.  295 ;  Cabell  v.  Grubbs,  48  Mo.  353 ;  Doe  v. 
Meyers,  9  Up.  Can,  Q,  B.  465;  Dowdell  v.  Neal,  10  Ga.  148;  Sullivan  v. 
Hearnden,  11  Ga.  294 ;  Bolgiano  v.  Cooke,  19  Md.  375 ;  Oxley  v.  Mizle,  3 
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An  after-acquired  title  does  not  pass  to  a  purchaser  at  a  sheriff's 
sale.^  If  by  reason  of  a  faihire  to  give  a  proper  description  of 
the  land  a  sale  is  invalid,  the  purchaser,  it  is  held,  is  subrogated 
to  the  lien  of  the  judgment.^  By  a  sheriff's  deed  made  under  a 
foreclosure  sale,  the  purchaser  obtains  whatever  interest  was 
created  by  the  mortgage  and  vested  in  the  mortgage,  and  no 
greater  interest.^  Although  the  deed  may  be  informal,  yet  if 
made  with  authority,  it  passes  title.'*  A  purchaser  cannot 
secure  a  valid  title  by  the  exercise  of  some  falsehood  or  device 
by  which  he  has  been  able  to  secure  the  property  at  a  less  sum 
than  otherwise  would  have  been  obtained;  but  fraud  must  be 
proved.*  One  of  the  provisions  of  the  statute  in  California  is 
that  if  an  officer  sells  without  the  notice  prescribed  by  the  stat- 
ute, he  is  to  forfeit  five  hundred  dollars  to  the  party  aggrieved, 
in  addition  to  his  actual  damages.  The  question  arose  whether 
a  purchaser  at  an  execution  sale  without  notice  was  an  "  aggrieved 
party"  within  the  meaning  of  the  section.  The  court  decided 
that  he  was  not.  "  Such  a  sale,"  said  Mr.  Justice  McKee,  "  is 
either  valid  or  invalid ;  it  passes  the  title  to  the  purchaser  or  it 
does  not.  If  it  be  a  nullity  and  passes  no  title,  the  purchaser 
sustains  no  injury,  and  no  right  of  action  for  the  forfeiture 
accrues.  Such  an  action  is  not  maintainable  even  by  a  party  to 
the  execution,  unless  he  has  been  deprived  of  his  property  by  a 
sale  under  it  without  notice ;  and  if  he  has  been  deprived  of  his 
property  by  reason  of  the  fact  that  it  has  passed  from  him  by 
the  sale  to  a  purchaser  at  the  sale,  then  the  latter  is  not  injured, 
for  he  has  obtained  what  he  bought."^     Questions  of  this  sort 

Murph.  250  ;  Marshall  v.  Greenfield,  8  Gill  &  J.  349 ;  Manahan  v.  Sammon, 
8  Md.  463 ;  Rigg  v.  Cook,  4  Gilm.  33G ;  Kelsey  v.  Dunlap,  7  Cal.  100  ;  Dice 
V.  Penn,  2  Swan,  561;  Hendrick  v.  Davis,  27  Ga.  167;  73  Am.  Dec.  726; 
Swiggert  v.  KoUock,  3  Houst.  326 ;  Cooper  v.  Barrall,  10  Pa.  St.  491 ;  Hay- 
den  V.  Dunlap,  3  Bibb,  216 ;  Durham  v.  Heaton,  28  111.  264 ;  Johnson  v. 
Reese,  28  Ga.  353 ;  O'Conner  v.  Youngblood,  16  Ala.  718 ;  Knight  v.  Leak, 
2  Dev.  &  B.  133. 

1  Mclilillan  v.  Richards,  9  Cal.  365 ;  Kenyon  v.  Quinn,  41  Cal.  325 ;  West- 
heimer  v.  Reed,  15  iSeb.  662. 

'  Jones  V.  Smith,  55  Tex.  383.  But  see  as  to  a  sale  under  a  void  judg- 
ment, Grigsby  v.  Barr,  14  Bush,  330. 

s  Branham  v.  San  Jose,  24  Cal.  535. 

*  Sherman  v.  McCarthy,  57  Cal.  507. 
5  Barton  v.  Hunter,  101  Pa.  St.  406. 

•  Kelley  v.  Desmond,  63  Cal.  517,  518.  See  under  the  statute  m  Massa- 
chusetts, Sexton  V.  Nevers,  20  Pick.  451. 
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are  confined  to  the  officer  who  conducts  the  sale  and  the  parties 
to  the  execution. 

§  1437.  Sale  of  interest  of  one  defendant. — If  on  a  joint  judg- 
ment against  two  defendants,  an  execution  is  levied  on  tlie  land 
as  the  property  of  one  of  them,  and  the  sheriff  sells  and  conveys 
the  interest  of  such  defendant,  the  purchaser  will  not  acquire  by 
the  deed  any  interest  possessed  by  the  other  defendant  in  the 
land.i 

1  Frederick  v.  Tha  Missouri  River  etc.  R.  R.  Co.  82  Mo.  402. 
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[Keferences  are  to  sections.] 

Abbreviations,  sufficient  designation  of  oflEicial  character,  §  501. 
Acceptance  of  deed,  assumption  of  mortgage,  1074. 

by  agent,  assumption  of  mortgage,  1076. 

of  trustee  or  cestui  que  trust  may  be  shovni  by  parol  evidence,  382. 
Acknowledgment,  abbreviations  sufQcient  designation  of  official  character, 
501. 

amendment  of  certificate,  539,  546. 

attorneys  in  fact  of  deed  by,  468. 

bank,  of  deed  by,  468. 

before  date  of  deed,  469. 

between  parties  necessary  in  some  States,  466. 

between  parties  not  necessary,  465. 

by  whom  should  be  made,  468. 

certificate  of,  to  receive  reasonable  construction,  464. 

certificate  showing  compliance  with  statute,  508,  512. 

certificate,  clerical  mistakes  in,  514,  515. 

certifying  on  same  paper  as  deed,  527. 

clerk  of  court  taking,  of  deed  executed  by  him^  477. 

corporation,  of  deed  by,  468. 

date,  omission  of,  481. 

deed  delivered  to  grantee  to  await,  271. 

deed,  reference  to,  to  show  date  of,  481. 

defective,    only   purchaser   for   valuable    consideration   can   tako 
advantage  of,  536,  n. 

deputy,  presumption  of  appointment  of,  475. 

deputy  taking,  473,  475. 

equivalent  words  showing,  522. 

equivalent  words  to  those  used  in  statute,  510. 

evidence,  admissibility  of  deed  in,  467. 

evidence,  deed  may  be  read  in,  if  acknowledged  when  offered,  469.  . 

evidence,  illustrations  of  attempts  to  impeach,  533. " 

evidence,  notary  competent  witness  to  show  execution  of  deed,  532. 

evidence  to  overcome  certificate  must  be  clear,  531. 

fact  of,  must  appear,  .521,  522. 

facts  showing  compliance  with  statute,  509. 

foreign  officer,  certificate  of,  497. 

grantor,  certificate  showing  name  of,  by  reference,  504. 

grantor,  stating  name  of,  in  certificate,  503. 
H.  Deeds.  —  56. 
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husband  and  wife,  deed  of,  need  not  be  acknowledged  before  same 

officer,  I  4(J9. 
immaterial  facts,  omission  to  state,  516,  517. 
impeaching,  between  parties,  529. 
impeaching,  grantee's  knowledge  of  fraud,  530. 
in  court,  506. 
interpreter,  537,  538. 

jurisdiction  of  officer,  proof  of  locality,  484. 
jurisdiction  of  ofhcer,  presumption  of  acknowledgment  in,  486. 
jurisdiction  of  officer,  4S7,  4S8. 
knowledge  of  grantor's  identity,  518,  520. 
ministerial  act,  498. 

new  acknowledgment  by  married  woman,  469. 
officer's  acquaintance  with  person  making,  479,  480. 
officer's  authority,  certificate  prima  facie  evidence  of,  467,  500. 
officer  de  facto,  471,  472. 
officer  impeaching  his  own  certificate,  528. 
officer  interested  in  deed,  476. 
officer,  qualification  of,  470. 
officer  taking,  a  trustee,  477. 
official  character  of  officer  appearing,  499,  502. 
official  character,  proof  of  aliunde,  502. 
omission  of  word  "are,"  511. 

omission  of  essential  word,  curing  by  insertion  in  record,  536. 
omission  of  word  "  personally,"  512. 
omission  of  "voluntary,"  523. 
omission  of  words  under  various  statutes,  524. 
party  to  deed  taking  effect  of,  478. 
parties  using  their  real  names,  presumption  of,  505. 
place  of  taking,  omission  to  state,  482. 
presumption  of  delivery  from,  179. 

presumption  of  delivery  at  time  of,  265. 

presumption  of  making,  at  time  and  place  stated  in  certificate,  467. 

presumption  of,  at  time  and  place  stated,  481. 

presumption  of,  525,  526. 

protection  of  innocent  grantee,  535. 

redelivery  to  grantor  for,  306. 

seal,  attacliing  to  certificate,  489,  495. 

seal,  private,  use  of,  494. 

seal,  official,  reference  to,  491,  492. 

seal,  official,  what  will  constitute,  496. 

sheriff's  deeds,  4G8,  1433. 

State  in  which  taken,  omission  to  state,  488. 

subscribing  witness,  proof  by,  547. 

snrplusage  does  not  vitiate  certificate,  513. 

tax  deed,  468,  1409. 

time  within  which,  may  be  made,  469. 

trustee,  of  deed  by,  507. 

two  certificates  treated  as  one,  485. 

validity  of  deed,  not  essential  to,  464. 

words  "signed  and  sealed,"  511. 

See  Tax  Deeds. 
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Acknowledgment  by  married  women,  as  necessary  to  conveyance,  §§  107,  548. 

California,  law  in.  549,  550. 

certificates,  construction  of,  555,  570. 

certificate,  omission  of  name  of  wife  in,  558. 

community  property,  573. 

deaf  mutes,  564. 

equitable  title  passing,  548. 

examination,  husband's  communication  by  look  or  motion,  554. 

examination,  husband  must  not  be  able  to  hear,  554. 

examination  private  if  husband  excluded,  552,  553. 

examination  private,  presumption  of,  556  557. 

execution  free  from  compulsion,  565. 

explanation  of  contents  of  deed,  560. 

explanation  in  presence  of  husband,  561. 

explanation,  where  oiScer  not  required  himself  to  make,  562. 

explanation,  omission  of,  563. 

"fear,"  omission  of,  568,  569. 

femme  sole,  max-ried  woman  acting  as.  574,  575. 

identity  should  appear,  558. 

"ill-usage,"  omission  of  Avords  in  certificate,  567. 

retract,  statement  of  wish  not  to,  559. 

separate  examination  of  wife,  551. 

substantial  compliance  with  statute  suflScient,  571. 

surplusage,  572. 

voluntary  execution  of  deed,  565. 

voluntary  act,  equivalent  words  for,  566,  567. 
Administrator,  deed  to,  as  mortgage,  1113. 

mortgage  taken  by,  execution  of  deed  under  power  of  sale,  421. 

of  mortgagee,  sale  by,  under  power  of  sale,  396. 

resulting  trust,  purchase  of  property  with  trust  funds,  1162. 

sale  bj'-,  and  prior  unrecorded  deed,  644. 

treating  deed  as  mortgage,  1115. 
Admission,  of  prejudiced  parties  to  show  delivery,  266. 
Advancement,  as  additional  consideration,  829. 

deed  to  wife,  1151, 1168,  1169. 

or  gift,  829. 

presumption  of,  rebuttable,  1172. 
Advortisemont,  of  notice  of  sale  of  property  by  agent,  786. 

of  notice  of  sale  under  powers  of  sale  in  trust  deeds  and  mortgages, 
399,  409. 

of  notice  in  tax  sales,  1352, 1372. 

See  Powers  op  Sale  in  Trust  Deeds  and  Mortgages;  Tax 
Deeds  ;  etc. 
Agency,  agent  accepting  deed  containing  clause  of  assumption,  1076. 

agent  acquiring  tax  title,  1415. 

agent  retaining  deed  contrary  to  agreement,  271. 

notice  of  trust  to  agent,  738. 

notice  to  agent  binds  principal,  778,  787. 

notice  to  agent  must  be  in  same  transaction,  778. 

notice  of  deed  made  by  director  of  corporation,  778. 

notice  to  agent  of  unrecorded  lien  before  execution  of  deed,  778. 

notice,  matter  material  to  transaction,  779. 

notice  to  agent,  solicitor  inducing  client  to  take  second  mortgage,  780, 
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notice  to  agent  acting  for  both  parties,  §  780. 

notice  to  agent,  fraud,  781. 

notice  to  agent,  partner  liaving  notice  of  prior  deed,  782. 

notice  to  agent,  knowledge  of  attorney,  783. 

notice  to  agent,  trustee  having  notice  of  grantor's  fraudulent  intent, 
784. 

notice  to  agent  employed  to  examine  title,  785. 

notice  by  agent's  advertisement  of  sale,  786. 

notice  to  agent,  vendor  professing  to  act  as  agent  of  vendee  for  resale, 
787. 

offers  by  grantor's  agent  on  question  of  delivery,  263. 

of  grantee,  deed  delivered  to,  as  escrow,  31G. 

resulting  trust  when  deed  taken  by  agent,  1156,  1159. 

sheriff's  agent  purchasing  at  execution  sale,  1427. 
Agreement,  agent  retaining  deed  contrary  to,  271. 

as  consideration,  809. 

between  mortgagor  and  mortgagee  as  to  sale  under  power,  429. 

between  purchaser  and  mortgagor  to  allow  latter  to  redeem,  429. 

by  parol,  to  cut  wood,  62,  n. 

by  purchaser  at  tax  sale  to  allow  defendant  to  redeem,  1436. 

by  railroad  company  to  lay  track  and  take  stone  must  be  in  writing, 
63. 

contemporaneous,  modifying  clause  of  assumption  of  mortgage,  1069. 

convincing  proof  required  to  establish  when  by  parol,  142. 

for  assumption  of  mortgage  in  imusual  place  in  deed,  1083. 

for  flowing  land,  not  to  claim  damages  for,  53. 

for  removal  of  fixtures,  1 202. 

for  several  acts,  part  performance  of,  144. 

honorary,  to  execute  mutual  wills  not  enforced,  141,  n. 

if  one  is  void  because  not  in  writing,  another  is  connected  witli  it,  62. 

in  case  of  part  performance,  act  must  be  in  pursuance  of,  141. 

registration  of,  when  not  authorized  by  statute,  657. 

resulting  trust  does  not  arise  from,  1151. 

strongest  words  will  not  pass  estate  if  contrary  intent  apparent,  7. 

that  another  shall  have  an  interest  in  purchase  at  tax  sale,  1153. 

to  account  for  proceeds  of  land  need  not  be  in  writing,  52,  n. 

to  convey  as  creating  resulting  trust,  1177. 

to  devise  interest  in  land,  54. 

to  devise  interest  in  land,  effect  of  partnership,  55. 

to  establisli  title  to  land,  52. 

to  establish  turnout  track  by  railroad  company  must  be  in  writing,  63, 

to  give  grantor  certain  portion  of  crop,  whether  condition,  978. 

to  open  street  requires  a  writing,  52. 

to  pay  expense  of  searching  title  need  not  be  in  writing,  52,  n. 

to  pay  encumbrances,  whether  writing  necessary,  52,  n. 

to  purchase  by  several  parties,  resulting  trust  -when  purchase  made 
hy  one,  1181. 

to  receive  portion  of  taxes  at  tax  sale,  1388. 
Agreement  for  a  deed,  conveyance  by  a  father  to  his  sons,  construed  as,  6. 

distinction  between,  and  deed,  G. 

does  not  depend  upon  any  particular  words,  6. 

instrument  intended  as  deed  may  operate  as  agreement,  7,  n. 
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Alabama,  acknowledgment,  g§  466,  469. 

alien,  right  of,  to  hold  land,  128. 

attesting  witness,  256. 

married  woman,  deed  by,  107. 

protection  of  purchaser  under  quit-claim  deed,  671. 

purcliaser  at  tax  sale  has  no  title  until  receipt  of  deed,  1395. 

registry  laws  of,  577. 

rule  in  Shelley's  case  abolished  in,  846,  n. 

stating  name  of  grantor  in  deed,  200. 
Alien,  becoming  a  denizen,  124. 

before  oflBce  found,  maintaining  action  to  recover  land,  131. 

cannot  plead  alienage  as  defense  to  performance  of  specific  contract, 
131. 

deed  of,  before  ofl&ce  found,  131. 

disabilities  removed  in  England,  126. 

disability  of,  in  United  States,  127. 

each  State  has  power  to  determine  to  what  extent  alien  may  hold 
land,  128. 

in  possession  of  public  land  may  hold  same  against  trespassers,  128. 

in  what  States  restrictions  on  acquisition  of  land  by,  128. 

land  conveyed  to  citizen  to  convert  into  money  and  j^ay  to,  131. 

land  granted  by  United  States,  escheating  for  absence  of  heirs,  132. 

may  recover  land  in  case  of  an  intrusion,  132. 

naturalization  of,  confirms  i^rior  title,  132. 

naturalization  of,  does  not  enable  him  to  take  as  heir,  132. 

office  found,  has  power  to  hold  land  until,  125. 

possession  of,  may  give  title  against  State,  132. 

purchase  by,  rule  at  common  law,  124. 

purchase  by,  in  name  of  trustee,  124. 

residing  in  State,  130. 

resulting  trust  as  to,  1174. 

transmission  by  descent,  125. 

■treaties  superior  to  State  enactments,  129. 

under  Mexican  law  might  hold  land  until  proceedings  commenced, 
128,  n. 
Alienation,  condition  in  restraint  of,  965. 

history  of  power  of,  2. 

effect  of  crusades  upon,  2. 

effect  of  feudal  jiolicy  upon,  2. 

effect  of  subinfeudations  upon,  2. 
Alimony,  doctrine  of  lis  pendens  does  not  apply  to  suit  for,  801. 
Alloy,  description  of  land  as  bounded  by,  1027. 
Alteration  of  deeds,  after  delivery  deed  not  affected  by,  as  to  other  tracts,  460. 

burden  of  proof,  463. 

forgery,  460. 

material,  462. 

mortgage,  increasing  amount  secured,  460. 

rule  as  to,  460. 

stranger  making,  461. 
Ambiguity,  as  to  monument  intended,  1031. 

description  applying  to  several  tracts,  1043. 

in  description,  1010. 

See  Construction  ;  Description. 
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Antecedent  debts,  as  consideration,  g?  815,  816. 

See  Consideration. 
Appraisement,  contract  to  buy  land  at,  by  mortgagee  must  be  in  writing,  42. 

of  imi^rovements,  as  affecting  a  condition,  975. 
Appurtenance,  other  land  is  not,  863. 

passes  by  conveyance  of  land,  863. 

right  to  flow  land,  839. 

right  to  flow  water  through  race-way  as,  841. 

water  right,  863. 
Arizona  Territory,  community  property,  865. 

registry  laws  of,  578. 
Arkansas,  alien,  right  of,  to  hold  land,  128. 

constitutional  provisions  authorizing  married  women  to  convey,  107. 

judgment  creditor  purchasing  at  his  own  sale,  1436. 

registry  laws  of,  579. 
Articles  of  agreement,  construed  as  agreement  for  a  deed,  7. 

See  Agkkesient  for  a  Deed. 
Assignment,  a  derivative  or  secondary  conveyance,  9. 

efl'ect  of,  20. 

for  benefit  of  creditors,  governed  by  law  rci  sitatCj  66, 

how  understood  at  common  law,  20. 

in  a  technical  sense,  20. 

in  trust  to  pay  debts,  power  of  sale  implied,  432. 

of  certificate  of  sale  at  tax  sales,  1395,  1400. 

of  judgment  does  not  pass  vendor's  lien,  1258. 

of  lease  must  be  in  writing,  48. 

of  mortgage  with  power  of  sale,  393,  395. 

of  mortgage  by  invalid  sale  under  power,  421. 

of  mortgage  recorded  before  notice  of  prior  deed  of  which  mortgagee 
had  notice,  633. 

of  mortgage,  whether  entitled  to  registration,  000. 

of  mortgage,  iDurcbaser  talking  to  set  off  against  purchase  money, 
1053. 

of  mortgage,  by  quit-claim  deed,  1333. 

of  mortgage  to  one  tenant  in  common,  1334. 

of  part  interest  in  bond  for  title  as  consideration,  S09. 

pleading  statute  of  frauds  in  suit  to  recover  value  of,  42, 

priority  of  two  assignments  of  one  mortgage,  633. 

of  vendor's  implied  lieu,  1258. 

vendor's  reserved  lien,  1231,  1243. 

what  is,  20. 
Assumption  of  mortgage.    See  Morgtage,  Deed  Subject  to. 
Attachment,  at  time  of  acknowledgment  of  deed,  647. 

lien  of,  prior  to  second  delivery  of  deed  held  in  escrow,  330. 

under  registry  acts,  lien  of,  034. 
Attesting  witness.    See  Witness. 

Attorney,  fee  of,  incorrect  statement  in  notice  of  sale  under  power  in  mort- 
gages, 408. 

fees  of,  as  damages  in  action  on  covenant  of  warranty,  939. 

fee  of,  grantee's  liabilitj^  for,  when  he  has  assumed  mortgage,  1071. 

knowledge  of  defect  in  proceedings  as  creating  trust,  1163. 

lien  for  fees,  eflect  of  lis  pendens  on,  800. 

not  informing  client  of  prior  mortgage,  780. 
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Attorney —  Continued. 

notice  from  consultation  with,  §  783. 

resulting  trust,  purchase  by,  as  raising,  1186 

to  recover  land,  condition  in  deed,  952. 

tax  sale,  purchase  at,  1418. 

undue  intluence  by,  84. 
Attorneys  in  fact,  acknowledgment  of  deeds  by,  468. 

See  AcKo^vXiEDaMENT ;  Powers  of  Attorney. 
Auctioneer,  employed  by  trustee  to  make  sale,  413. 
Bank,  acknowledgment  of  deed  executed  by,  468. 

Bankruptcy,  assignee  in,  entitled  to  surplus  after  sale  under  no  mortgage, 
385,  n. 

assignee  in,  takes  land  subject  to  vendor's  lien,  1269. 

defeasance  unrecorded,  1110. 

notice  that  deed  was  intended  as  mortgage,  1142. 

of  mortgagor,  effect  upon  power  of  sale,  384. 

of  mortgagor,  selling  under  power  of  sale,  428. 

of  subseqiient  mortgagee,  does  not  i^revent  sale  under  power  in  prior 
mortgage,  428,  n. 

sale  under  power  of  sale,  expenses  to  be  paid  out  of  proceeds, 
417,  n. 
Bargain  and  sale,  consideration  may  be  nominal,  23. 

consideration  must  be  expressed,  23. 

consideration  necessary,  810. 

effect  derived  from  statute  of  uses,  22. 

pecuniary  consideration  necessary,  23. 

what  are  sufficient  reqviisites  of,  23. 

what  is,  23. 
BatMng-tub,  whether  passes  by  deed  as  fixture,  1197. 
Bell,  whether  passes  by  deed  as  fixture,  1205. 
Betterments,  claim  to,  may  be  conveyed  without  deed,  43. 

laws  relating  to,  constitutionality  of,  1216. 
Bill  of  sale,  for  personal  property  and  deed  for  real,  effect  as  regards  fixtures, 
1221. 

incorporated  into  deed,  as  notice,  1006. 
Bishop,  enforcing  vendor's  lien  against  property  conveyed  to,  1252,  n. 
Blacksmith  shop,  machinery  in,  as  fixtures,  1214. 
Blanks,  filling  up,  blanks  must  be  filled  before  execution  of  deed,  456. 

deed  by  married,  with  parol  authority  to  fill  blanks,  310. 

dower,  release  of,  wife's  name  fraudulently  added  for,  459. 

estoppel  of  grantor,  458. 

estoppel,  party  claiming  must  have  been  careful,  458. 

insertion  of  name  of  grantee  before  delivery,  189. 

stranger  to  grantor's  title  objecting  tliat  name  of  grantee  was  inserted 
after  delivery.  456. 

married  woman's  authority  to  another  for,  456. 

officer  taking  acknowledgment  as  grantor's  agent,  456. 

one  grantor,  deed  valid  as  against,  459. 

parol  authority  to  insert  name,  457. 

ro-issuo  of  mortgage  by,  1322. 
Board  and  lodging,  contract  for,  not  an  interest  in  land,  41. 
Boards,  cut  on  government  ground,  as  fixtures,  1203. 
Boilers,  as  fixtures,  1208. 
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Bona  fide  purchaser,  deed  made  uudor  duress  cannot  be  set  aside  as  against, 
§81. 

gift  to  wife,  871. 

mortgagee  may  buy  title  from,  acquired  at  mortgage  sale,  418. 

sale  under  power  in  trust  deeds  and  mortgages,  410. 

valuable  consideration,  813. 

See  Consideration  ;  Grantee  ;  Notice, 
Bond  for  deed,  purchaser  from  vendor  cannot  protect  himself  from  out- 
standing note,  725. 

See  Contract  of  Sale. 
Bond  for  title,  as  notice  of  vendor's  lien,  1008. 

assignment  of  part  interest  in,  as  consideration,  S09. 

excliange  by  persons  holding,  14. 

grantee  destroying  deed,  and  grantor  executing  new  deed,  301. 

number  of  acres  described  in,  and  deed  conveying  less,  1307, 

reference  in  deed  to,  1001. 

See  Contract  of  Sale. 
Book  cases,  whether  pass  by  deed  as  fixtures,  1230. 
Bookland,  definition  of,  2. 
Boundaries,  conflict  between  starting  point  and  other  caUs,  1033. 

disputed,  agreement  to  settle,  not  conveyance  of  interest  in  land, 
158. 

disputed,  court  of  equity  cannot  determine  where  no  equitable  ques- 
tion involved,  147. 

descriiDtion  need  not  be  by,  1012. 

division  lines  by  consent,  1036. 

navigable  streams,  1028, 

non-navigable  stream,  1024, 1025. 

highway,  1023,  1024. 

lake  or  pond,  1026, 

land  of  reputed  owner  as,  1014, 

line  running  up  river  to  certain  falls,  842. 

line  located  by  mistake,  1037. 

of  county,  change  of,  effect  on  registration,  669. 

parol  evidence  to  vary,  1029, 

parties  may  agree  upon,  158. 

running  to  line  of  another  tract,  1034. 

straight  line  or  crooked,  1035. 

subsequent  deed  as  showing,  1034. 

tide-waters,  1028. 

variance  between  true  lino  of  another  tract  and  tnat  understood, 
1034. 

See  Description. 
Brackets,  whether,  pass  by  deed,  1221. 
Bricks,  debris  of  house  interest  in  land,  37. 

made  from  government  soil,  whether  pass  as  fixtures,  1203. 
Brother,  whether  resulting  trust  arises,  when  deed  made  to,  1171. 
Buildings,  agreement  for  removal  of,  1198,  1202. 

condition  of  use  of,  for  specified  purposes,  96S. 

conveyance  of,  passes  title  to  land,  1200,  1201. 

not  interests  in  land,  43. 

parol  evidence  to  show,  exempt  from  execution  sale,  1194. 

See  Fixtures. 
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Burden  of  proof,  alteration  of  deeds,  §  4G3. 

as  regards  community  property,  868. 

delivery  of  deed,  dependent  on  conditions,  322. 

in  action  on  covenant  against  encumbrances,  919. 

in  action  on  covenant  of  seisin,  892. 

in  action  on  covenant,  where  purchaser  yields  to  adverse  title,  925. 

on  partial  failure  of  title,  in  action  on  covenant  of  seisin,  902. 

to  establish  resulting  trust,  1183. 

undue  influence  on  party  alleging,  84. 

upon  delivery  of  deed,  261. 

See  Evidence. 
Burial,  right  of,  in  particular  vault  requires  writing,  63. 
California,  acknowledgment  of  dee  :1s  by  married  women,  549,  550. 

alien,  right  of,  to  hold  land,  128. 

amendment  of  certificate  of  acknowledgment,  542. 

assignment  of  mortgages,  661. 

community  property  in,  865. 

contracts  void  unless  in  writing,  4,  n. 

deed  to  wife,  presumption  of  community  property,  877. 

disseisee,  deed  by,  113. 

doctrine  of  part  performance  in,  138. 

grant  used  as  a  generic  term,  12. 

grants  from  the  government,  whether  community  property,  870. 

infant,  who  is,  85. 

infant's  deed,  acquiescence  as  affirmance,  89. 

mortgage,  extension  of  redemption  of,  46. 

partnership  in  land,  59. 

presumption  of  time  of  delivery  of  deed,  181. 

protection  to  purchaser  under  quit-claim  deed,  672. 

quit-claim  deed  of  pueblo  lands,  effect  of,  27. 

registry  laws  of,  580. 

rule  in  Shelley's  case  abolished  in,  846,  n. 

separate  estate  of  wife,  how  conveyed,  107. 

sheriff's  sale,  selling  without  statutory  notice,  1436. 

stating  name  of  grantor  in  deed,  203. 

statute  as  to  improvements  upon  public  lands,  1216. 

tax  deed  as  evidence,  1421. 

trust  deed  conveys  legal  title,  382. 

under  Mexican  law  land  could  bo  sold  by  parol,  28. 

what  included  by  notaries  or  consul,  470. 
Cancellation,  of  deed  does  not  revest  title,  300,  305. 

of  mortgage  by  deed,  1330. 

want  of,  as  showing  intention  to  keep  mortgage-alive,.  1326. 
Carpets,  whether  pass  as  fixtures,  1230. 
Cash,  power  to  sell  imports  a  sale  for,  370. 

sale  for,  by  mortgagee  under  power  of  sale,  412. 

sale  for,  at  tax  sales,  1391. 

See  Powers  of  Sale  on  Trust  Deeds  and  JIortgaoes;   Tax 
Deeds. 
Caveat  emptor,  sheriff's  sales,  1435, 1436. 

tax  sales,  1346. 

See  Sheriff's  Deeds;  Tax  Deeds. 
Cemetery,  land  coi^veyed  to  trustees  for,  1001. 
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Certificate  of  sale,  in  sheriff's  sales,  g  1426. 

in  tax  sales,  1395. 

tSee  Tax  Deeds. 
Cestui  que  trust,  as  affected  by  notice  of  fraud  of  trustee,  784. 

assent  of,  to  sale,  450. 

bidding  more  than  sufficient  to  pay  debt,  412,  n. 

consideration  to  bar  title  of,  738. 

gift  or  loan  raising  resulting  trust,  117G. 

laches  of,  in  claiming  resulting  trust,  1188. 

parol  evidence  to  show  acceptance,  382. 

purchase  by  trustee  of  interest  affecting,  1162. 

purchaser  with  notice  of  trust  buying  in  other  title,  738. 

trustee's  deed  reciting  that  grantee  is,  993. 
Chain  of  title,  recitals  in  deeds  making,  as  notice,  1000. 
Chandeliers,  whether  pass  by  deed,  1221. 

Charter,  mode  of  alienation  prescribed  in,  must  be  followed,  345. 
Check,  taking,  whether  waiver  of  vendor's  lien,  1204. 
Christian  name,  law  recognizes  but  one,  205. 

mistake  in,  206. 

omission  of,  205. 
Church,  land  conveyed  to,  968,  971. 

possession  by,  as  notice,  772. 
Circumstantial  evidence,  delivery  of  deed  may  be  shown  by,  261. 

See  Evidence. 
Civil  law,  community  property  under,  860. 
Coal,  agreement  to  pay  additional  amount,  if  coal  found,  52. 
Colorado,  alien,  right  of,  to  hold  land,  123. 

registry  laws  of,  581. 

separate  estate  of  wife,  how  convej'ed,  107. 
Combination  of  bidders,  at  sale  under  trust  deeds  and  mortgages,  428. 

at  tax  sales,  1385,  1386. 
Commissioners,  acknowledging  deed  after  revocation  of  authority,  472. 

deed  of,  takes  effect  at  time  court  confirms  sale,  270. 

to  convey  for  county,  power  of,  to  insert  covenants,  349,  n. 
Commissions,  of  attorney,  effect  of  sale  by  principal  upon,  376. 
Common  law,  assignment,  how  understood  at,  20. 

classification  of  deeds  at,  9. 

perfection  of  exchange  at,  14. 

seal  essential  to  deed  at,  245. 

signing  deed  unnecessary  at,  231. 

surrender,  two  kinds,  at,  19. 
Community  property,  what  is,  805. 

according  to  Code  Napoleon,  807. 

alienation  of  property,  husband  has  i-ight  of,  873. 

at  the  civil  law,  866. 

burden  of  proof  to  sliow  separate  property,  868. 

credit,  purchase  on,  879. 

deed  of  husband  to  reimburse  wife,  871. 

gift  in  compensation  of  services  rendered  to  donor,  875. 

gift  in  fraud  of  wife,  873. 

gift  to  husband  or  wife,  .S72. 

husband  having  deed  made  to  wife,  872. 

grants  from  the  government,  869,  870. 
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Community  property —  Continued. 

earnings  of  wife,  land  purcliased  by,  §  871. 

in  what  States  exist,  865. 

law  in  Holland,  867,  n. 

law  in  Spain,  867,  n, 

money  due  for  services  as  school  teacher  as  consideration,  871. 

parol  evidence  to  rebut  presumption  of,  832,  876. 

presumption  of,  may  be  rebutted,  832,  876. 

presumption,  when  deed  is  made  to  wife,  877,  878. 

property  acquired  after  marriage  presumed  to  be,  832,  868. 

purchaser  from  husband,  where  wife  is  dead,  832. 

surrender  of  tortious  possession,  deed  in  consideration  of,  S80. 

voluntary  separation,  title  acquired  after,  874. 

wife  as  bona  fide  purchaser,  deed  by  husband  to,  871. 
Condition,  absolute  deed,  with  subsequent  grant  on  conditions,  960. 

after  performance  of,  destruction  of  deed  in  escrow  does  not  prevent 
taking  effect,  327. 

against  conveyance  except  by  lease,  073. 

against  erection  of  buildings  as  breach  of  covenant  of  warranty,  932. 

against  sale  of  intoxicating  liquors  runs  vnih.  the  land,  963. 

against  putting  in  windows,  967. 

as  encumbrance  within  covenant,  907. 

buildings  of  certain  height,  limitation  as  to  time,  968. 

buildings,  use  of,  for  certain  purposes,  968. 

burying  place,  deed  to  town  for,  978. 

by  parol,  976. 

clear  proof  of  forfeiture  required,  973. 

conditional  limitation,  974. 

construed,  when  possible,  as  covenants,  970. 

contemporaneous,  engrafting  on  deed,  when  allowed,  976. 

covenant  precedent  or  subsequent,  958. 

deed  in  consideration  of  agreement,  978. 

deed  to  church,  without  naming  use,  97L 

distinguished  from  limitations,  974. 

distinguished  from  remainder,  971. 

erection  of  library,  delivery  of  deed,  261,  n. 

expressed  in  deed,  delivered  to  grantee,  315 

factory,  grantee  to  erect  in  certain  time,  969. 

failure  to  pay  purchase  money,  965. 

forbidding  marriage,  965. 

for  religious  purposes,  transfer  of  church  to  neighboring  land,  968. 

giving  portion  of  crop,  978. 

grantee  to  build  dam,  958. 

grantee  to  pay  for  land,  958. 

grantee  to  recover  land  by  legal  proceedings,  961. 

grantor  remaining  in  possession  after  breach,  969. 

grantor  retaining  interest  in  land,  964. 

grantor  "to  have  a  good  living  "  out  of  land,  978. 

grantors  to  retain  control  of  property,  961. 

heirs  may  take  advantage  of  breach  of,  968. 

heirs  to  be  bound,  must  bo  expressly  mentioned,  970. 

how  distinguished  from  defeasance,  21. 

improvements,  appraisement  of,  975. 
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Condition —  Continued. 

in  charter,  afl'ccting  alienation,  §  346. 

intoxicating  liquors,  against  sale  of,  963. 

land  acquired  by  municipal  corporation,  978. 

land  to  bo  used  for  depot  square,  971. 

lien,  when  construed  as,  1104. 

limitation ,  stranger  can  take  advantage  of,  974. 

maintenance  of  husband  and  wife,  divorce,  !Kj9. 

maintenance  of  specified  system  of  drainage,  971. 

of  power  of  sale,  comijliance  with,  393. 

of  right  of  possession  in  grantor,  with  conveyance  in  fee,  857. 

performance  of,  does  not  revest  legal  title,  4. 

performance  of,  before  delivery  of  escrow,  318,  321. 

performance  of,  prevented  by  grantor,  962. 

persons  not  parties  to  deed  taking  advantage  of,  if  injured,  968. 

precedent  and  subsequent,  distinction  between,  958. 

precedent,  incapable  of  pei-formance,  964. 

precedent,  title  does  not  pass  until  performance,  958,  964. 

■proof  of,  when  deed  intended  as  mortgage,  1145. 

public  square,  land  dedicated  for,  978. 

removal  of  court-house,  963. 

repugnant  to  grant,  961,  965. 

restraint  on  alienation,  965. 

restraint  upon  partition  by  tenants  in  common,  966. 

right  of  entry  not  affected  by  grantee's  outlays,  969. 

site  for  school-house,  975. 

son  not  to  make  changes  in  property,  974. 

statement  in  deed  that  land  is  sold  for  court-house,  978. 

strict  construction  of,  970. 

subsequent,  against  public  policy,  grantor  purchasing  land  back 
and  executing  mortgage,  961. 

subsequent,  arises  from  words  "  shall  indemnify  and  save  harmless," 
971. 

subsequent,  incapable  of  execution,  961. 

subsequent,  title  not  divested  until  entry,  959. 

subsequent,  title  passes  when  deed  is  executed,  958,  959. 

subsequent,  waiver  of  forfeiture,  959. 

support  of  grantor,  wliether  personal,  969. 

time  for  performance  of,  972. 

to  make  deed  escrow  must  be  one  to  be  performed  by  grantee,  333. 

to  procure  testimony,  961. 

to  support  grantor,  rescission  of  deed,  974. 

transfer  of  land  under,  by  railroad  company,  974. 

until  performance  of,  where  deed  delivered  in  escrow,  legal  title  in 
grantor,  323. 

who  may  take  advantage  of  breach  of,  969. 
Conditional  limitation,  what  is,  974. 
Conditional  sale,  agreement  to  convert  mortgage  into,  must  be  in  writing,  44. 

equity  declaring  a  mortgage,  1110. 

not  changed  into  mortgage  by  lapse  of  time,  1134. 

or  mortgage,  presumption  as  to,  1147. 

parol  evidence  to  show,  1144. 

where  no  debt  exists,  1124. 
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■will  be  enforced,  §  1110. 

See  Mortgage,  Deed  as. 
Confirmation,  what  is,  17. 

a  derivative  or  secondary  conveyance,  9. 

cannot  aid  void  estate,  17,  18. 

deeds  of,  may  in  some  cases  be  considered  as  deeds  of  bargain  and 
sale,  17. 

party  must  have  knowledge  of  his  rights  to  make  valid,  17,  n. 

recitals  in  former  deed,  998. 
Connecticut,  alien,  right  of,  to  hold  land,  128. 

attesting  witnesses  required  in,  25G. 

deed  to  husband  and  wife,  making  them  joint  tenants,  118. 

disseisee,  deed  by,  113. 

infant's  deed,  acquiescence  as  presumjition  of  affirmance,  89. 

registry  laws  of,  582. 

rule  as  to  growing  crops  forming  part  of  realty  in,  62. 

rule  in  Shelley's  case  abolished  in,  846,  n. 
Consideration,  "a  certain  sum  in  hand  paid,"  809. 

additional  showing,  823. 

adequacy  of,  69,  814. 

agreement  not  performed,  809. 

antecedent  debts  as,  815,  816. 

as  raising  resulting  trust,  1151,  1155. 

bargain  and  sale  deed  requires  what,  23,  810. 

benefit  to  other  lands  of  grantor,  809. 

bona  fide  purchasers,  what  constitutes,  813. 

community  property,  832,  8G5,  880. 

confederate  money,  814. 

consanguinity,  810. 

covenant  to  stand  seised,  illegitmate  child,  love  and  affection  for, 

806,  n. 

covenant  to  stand  seised,  supported  by  what,  810. 

creditors  showing  deed  was  made  without,  834. 

deed  by  grantor's  fraud  or  mistake  conveys  less  land  than  agreed 
upon,  825 « 

deed  without,  whether  creates  resulting  trust,  1189. 

defeating  deed,  sho\\'ing  absence  of,  for,  834, 

devise,  parol  agreement  to  execute,  831. 

failure  to  perform  agreement,  vesting  of  title,  827. 

"for  value  received,"  809. 

fraud,  whether  inference  of,  justified  by  inadequacy  of,  814. 

future  illicit  intercourse,  809. 

gift  or  advancement,  829. 

good,  what  is  a,  806. 

grantee  putting  it  out  of  his  power  to  convey  land,  agreed  upon  as, 
825. 

grossly  inadequate,  showing  imposition,  69. 

in  bargain  and  sale  deed  must  be  expressed,  23. 

iron  as,  instead  of  money,  as  recited,  829. 

kinds  of,  806. 

marriages  as,  808. 

marriage  prevented  by  death,  808. 
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notice  from  recital  of,  §  445. 

parol  promise  to  convey  other  land,  825. 

part  of,  to  bo  paid  to  third  person,  828. 

partial  failure  of,  811. 

payment  of,  by  son,  under  parol  contract  to  convey,  168. 

payment  of  grantor's  debts,  811. 

presumption  of  deed  stating  the  true,  817,  821. 

presumption  of  deduction  of  amount  of  mortgage  from,  1052. 

professional  services,  1186. 

proof  of  real,  822,  823. 

proof  of  real,  in  action  on  covenant,  895. 

purchase  money,  retention  of,  by  grantee,  828. 

purchaser  must  pay  new,  to  defeat  vendor's  lien,  1269. 

quantity  of  land  convoyed,  824. 

receipt  for,  does  not  destroy  vendor's  lien,  1251. 

recital  of  nominal,  as  evidence  of  fraud  of  trustee,  1009. 

release  and  rpceipt,  distinction  between,  830,  833. 

restoration  of,  to  avoid  infant's  deed,  94,  96. 

retention  ot  part  of,  to  pay  grantor's  note,  823. 

rulo  admitting  parol  evidence  to  show  consideration,  reason  for,  830. 

seduction,  809. 

services,  agreement  to  render,  809. 

sherifl"  's  sale,  1436. 

strangers,  presumption  that  deed  states  the  true,  818,  821. 

support,  807. 

though  partly  money,  deed  may  be  gift,  11. 

time  of  payment  of,  as  regards  notice,  736,  738. 

trust  to  distribute  estate  according  to  will,  812. 

unlawful,  deed  not  vacated  because  of,  807. 

valuable,  what  is  a,  806. 

verbal  promise  to  pay  amount  upon  resale,  826. 

volunteer  is  not  bona  fide  purchaser,  813. 
Constable's  deed.    See  Sheriff's  Deeds. 
Conatmction,  acts  of  parties  as  showing  intent,  840. 

against  grantor,  848. 

agreement  for  assumption  in  unusual  place  in  deed,  1083. 

all  of  grantor's  estate  passing,  830. 

all  parts  of  deed  to  be  considered,  836. 

all  parts  should  be  construed  as  operative,  848. 

"and  "  may  bo  read  as  "or,"  836,  843,  864. 

appearance  of  land  at  time  of  sale,  841. 

arbitrary  rules  not  to  be  resorted  to  when  intention  can  be  ascertained, 
836. 

assigning  meaning  to  words  different  from  ordinary  signification,  837. 

clause  showing  intention  of  parties,  837. 

conditions  subsequent  receive  a  strict,  970. 

conflicting  between  written  and  printed  parts  of  deed,  837. 

contemporaneous  exposition,  851. 

conveyance  of  estate  not  owned  by  grantor,  856. 

conveyance  in  fee  with  condition  upon  a  right  of  possession  in  the 
grantors,  857. 

conveyance  to  wife  and  children,  860. 
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Construction —  Contivned. 
covenants,  §  8b^. 
covenant  does  not  run  with  land  because  deed  recites  that  it  is  made 

"per  agreement,"  845,  n. 
deed  conveys  buildings,  863. 
deed  esliibiling  on  its  face  its  own  validity  cannot  bo  made  the  basis 

of  an  action,  85,  u. 
deed  not  operating  in  way  intended  may  operate  in  another,  837. 
deed  passing  all  of  grantor's  interest,  849. 
deed  to  married  woman,  remainder  to  husband,  850. 
divers  estates  bound,  849. 
"easterly,"  1035.  " 
election  of  grantee,  852. 

exception  to  be  construed  favorably  to  grantee,  852. 
execution  of  deeds  by  attorneys  in  fact,  intention,  850. 
express  language  of  deed  cannot  be  subverted  for  coixvenience  or 

taste,  837. 
extraneous  circumstances  cannot  alter  intent  when  clearly  expressed, 

840. 
favorable  to  operation  of  deed,  850. 
flats  belonging  to  land  conveyed,  839. 
grammatical,  843. 

grantee  entitled  to  unaccrued  rent,  863. 
grantee  to  procure  witnesses,  961. 
grant  of  dam  conveying  easement  in  miU-pond,  862. 
grant  of  house  includes  land  under  it,  863. 
grant  of  land  conveys  everything  growing  upon  it,  863. 
grantor  to  retain  control  of  premises  during  life,  961. 
impossibility  of  performance  of  conditions,  961. 
intention  controls,  830. 

intention  of  grantee  to  assume  mortgage,  1067,  1068. 
intention  of  grantor  as  to  whether  buildings  conveyed  by  deed,  86S. 
land  is  not  appurtenant  to  other  land,  863. 
lawful  issue,  847. 
law  of  place,  837. 

law,  question  of,  must  be  decided  by  court,  836. 
limited  estates,  858,  859. 
motive  of  grantor,  expression  of,  838. 
no  present  interest  passing  by  deed,  854. 
"  northerly,"  1035. 

obligation  to  support  a  personal  duty,  859. 
of  certificates  of  acknowledgment  by  married  women,  555. 
of  deeds  together,  845. 
of  powers  to  sell,  446,  452. 
of  reservation  against  grantor,  979. 
of  statute  as  regards  tax  sales,  1384. 
of  word  "adjacent,"  864. 
of  words  "ail  and  all  manner  of  goods,  chattels,. debts,  moneys,  and 

all  other  things  of  me  v/liatsoever,"  etc.,  864. 
of  words  "all  mineral  or  magnesia,"  864. 
of  words  "  all  the  property  I  possess,"  864. 
of  word  "also,"  864. 
of  words  "  and  all  the  buildings  thereon,"  864. 
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of  word  "  appurtenances,"  g  8G4. 

of  words  "assign  and  make  over,"  864. 

of  word  "  between,"  SfU. 

of  word  "by,"8(K. 

of  word  "convey,"  864. 

of  words  "  from  "  or  "  to,"  864. 

of  words  "  go  to,"  864. 

of  words  "  have  granted,"  864. 

of  words  "  heir"  for  "her,"  8G4. 

of  words  "of  the  use  of  the  timber,"  864. 

of  words  "  present  a."  well  as  future  heirs,"  864. 

of  word  "  privilege, "  864. 

of  word  "quit,"  864. 

of  words  "  reversion  and  remainder,"  864. 

of  words  "rope-walk,"  864. 

of  words  "sedge  flat,"  864. 

of  words  "  to  her  and  her  representatives,"  864. 

of  words  "with  all  the  buildings,  ways,  privileges,  and  appurte- 
nances to  the  same  belonging,"  864. 

powers  of  attorney,  358,  368. 

powers  of  sale  in  trust  deeds  and  mortgages,  389. 

present  interest  passing  with  other  provisions  to  take  eflect  upon 
death  of  grantor,  853. 

prior  unrecorded  deed,  and  subsequent  deed  of  grantor's   "now 
remaining  interest,"  845,  n. 

province  of  court,  837. 

provision  if  grantee  ousted,  deed  to  be  void,  852,  n. 

punctuation,  resort  to,  844. 

recital  of  previous  agreement  confirming  it,  845. 

rejection  of  entire  clause,  850. 

relation  fi'om  re-execution  of  lost  deed,  861. 

relative  words  refer  to  nearest  antecedent,  843,  n. 

reservations  considered  as  language  of  party  for  whose  benefit  made. 
850,  n. 

right  of  way,  863. 

right  to  flow  land  as  an  appurtenance,  839. 

right  to  flow  of  water  through  race-way,  841. 

sale  of  two  tenements,  842. 

separate  deeds  to  difterent  grantees,  845. 

Shelley's  case,  rule  in,  846. 

spoilation,  848. 

surrounding  circumstances,  839. 

technical  terms,  837. 

tendency  to  uphold  deed,  855. 

water  power,  862. 

water  right  passing  as  appurtenant  to  land,  863. 

"well,"  grant  of,  conveys  land  occupied  by  it,  863. 

whether  an  instrument  is  or  is  not  a  deed  is  a  question  of  law,  839. 

words  not  technical  bear  ordinary  meaning,  837. 

See  BuiiiDiNGS;   Powers  of  Sale  in  Trust  Deeds  and  Mort- 
gages. 
Contemporanoous  osposition,  to  what  weight  entitled,  851. 
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Contract,  for  board  and  lodging  need  not  be  in  writing,  g  41. 

to  release  expectancy  in  estate  need  not  bo  in  writing,  62,  n. 

to  take  care  of  plantation  need  not  be  in  writing,  62,  n. 

void,  cannot  be  i-evived  except  by  writing,  45. 

See  Statute  of  Frauds. 
Contract  of  purcliase,  one  of  two  purchasers  obtaining  title,  751. 

See  Bond  for  Title  ;  Contract  of  Sale. 
Contract  of  sale,  agent  executing,  without  sealed  authority,  357. 

assumption  of  mortgage  under,  when  deed  made  to  another,  1072. 

grantor's  subsequent  insanity,  effect  upon,  78. 

inserting  clause  of  assumj^tion  of  mortgage  in  deed,  1049. 

mortgage  executed  by  purchaser  under,  724. 

possession  under,  as  notice,  760. 

power  of  sale  in  will  afltecting,  432. 

registration  of,  when  not  authorized  by  statute,  657. 

relation  of  deed  to  time  of,  264. 

reservation  of  vendor's  lien  in  deed,  1239. 

right  to  remove  fixtures  under,  1217, 1218, 1219. 

surrender  of,  as  creating  resulting  trust,  1166. 
Contract  to  convey.    See  Part  Performance. 
Conveyance,  oldest  on  record,  2,  n. 

See  Agreement  ;  Deed  ;  Lease  ;  MoRTaAGE ;  etc. 
Copyhold,  as  breach  of  covenant  of  seisin,  900. 

Cord-wood,  cut  on  government  land,  whether  passes  as  fixtiu'e,  1203. 
Corporation,  acknowledgment  of  deeds  of,  468. 

acting  in  other  States,  122. 

at  common  law,  seal  should  have  been  made  upon  wax,  337. 

by  whom  deed  of,  should  be  acknowledged,  341. 

compelling  directors  to  execute  deed  against  their  judgment,  339. 

contemplating  change  of  name  may  take  by  new  name,  189. 

contesting  sale  made  for  unlawful  purpose  has  burden  of  proof,  114. 

corporate  seal,  what  is,  337. 

deed  must  be  executed  in  corporate  name  and  under  corporate  seal, 
334. 

deed  should  be  under  name  and  seal  of,  334. 

deed  conveying  individual  estate  of  oflScer  of,  335. 

deed  of,  must  be  executed  in  mode  prescribed  by  law  or  charter,  340. 

deed  to,  120. 

deed  under  private  seal  of  agent  of,  336. 

delivery  to  director  of,  to  hold  until  settlement  of  controversy,  272. 

delivery  of  deed  to  offlcer  of,  as  ( scrow,  316. 

delivery  of  deed  of,  344. 

denial  of  existence  of,  by  person  executing  lease  to,  1280. 

directors  have  control  of  corporate  affairs,  338. 

director  of,  executing  deed  and  subsequently  mortgage  as  notice  to, 
778. 

liability  of,  on  implied  assumpsit,  336. 

may  sell  real  estate  and  take  its  own  stock  in  payment,  114. 

may  adopt  private  seal  of  individual,  336,  337. 

may  adopt  any  seal  it  desires,  336. 

mistake  in  name  of,  192. 

not  necessary  to  recite  execution  under  corporate  seal  if  fact  appears, 
335. 
II.  Deeds.  — 57. 
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power  to  execute  deed  may  be  conferred  by  resolution,  §  343. 

power  to  sell  nil  corporate  property  for  corporate  purposes,  114. 

power  of,  to  convey,  114. 

proper  mode  of  signature,  335. 

proof  of  seal,  343. 

provision  of  charter  tliat  certain  number  of  directors  shall  be  present, 
340. 

provisioii  of  statute  that  deed  shall  be  executed  by  president  of,  340. 

recital  of  execution  by,  what  is  a  sufficient,  335. 

restriction  from  nature  of,  on  power  of  alienation,  115. 

resulting  trust,  jjurchase  by  trustee  with  trust  funds,  1162. 

rule  that  power  to  execute  deed  must  be  by  deed  not  applicable  to,  342. 

seal  incident  to,  33G. 

seal  of,  may  be  impressed  upon  paper,  337. 

seal,  by  whom  may  be  affixed,  341. 

seal  prima  facie  evidence  that  it  was  affixed  by  proper  authority,  341. 

seal  should  be  attached  by  person  entitled  to  its  custody,  341. 

seal  of,  any  one  acquainted  with,  may  prove,  343. 

secret  society,  donation  of  all  the  property  of,  by  resolution,  115. 

specific  performance,  defense  that  corporation  cannot  hold  land,  121. 

State  alone  can  take  advantage  of  prohibition  on,  holding  land,  121. 

statutes  of  mortmain,  120. 

stockholders'  power  to  execute  deed,  338. 

trustees  of,  may  execute  in  their  own  name,  when,  334. 

validity  of  act  depends  ux)on  law  of  State  where  performed,  122. 
Corporation,  municipal.    See  Municipal  CtoEPORATiONSr 
Counter-tables,  whether  fixtures,  1197. 
County,  condition  in  deed  to,  978. 

See  CoNDiTiox. 
Course  and  distance,  controlled  by  monuments,  1028. 

description  by,  and  again  as  whole  of  farm,  1018. 

in  description,  when  prevail,  1029. 

to  ascertain  line  running  to  another  tract,  1034. 

Sec  Description. 
Covenants,  adverse  possession  of  grantor,  title  acquired  by,  947. 

after-acquired  title  passing,  945,  947. 

against  encumbrances,  903. 

against  encumbrances,  running  with  the  land,  905,  942. 

against  encumbrances,  outstanding  lease,  906. 

against  encumbrances,  action  on,  not  accruing  until  ouster,  907. 

against  encumbrances,  conditions,  907. 

against  encumbrances,  covenant  concerning  fence,  907. 

against  encumbrances,  division  fence,  907. 

against  encumbrances,  judgment,  907. 

against  encumbrances,  mortgage,  907. 

against  encumbrances,  restriction  against  building,  907. 

against  encumbrances,  right  of  dower,  907. 

against  encumbrances,  right  of  way,  907. 

against  encumbrances,  right  to  cut  and  maintain  drain,  907. 

against  encumbrances,  right  to  cut  timber,  907. 

against  encumbrances,  right  to  dam  up  water,  907. 

against  encumbrances,  right  to  live  in  house,  907. 
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against  encumbrances,  right  to  maintain  artificial  water-course,  §  907. 

against  encumbrances,  sale  of  intoxicating  liquor,  907. 

against  encumbrances,  taxes,  907. 

against  encumbrances,  right  to  erect  dam,  908. 

against  encumbrances,  right  to  flow  of  natural  stream,  908. 

against  encumbrances,  right  to  use  stairway,  909. 

against  encumbrances,  public  highvva3^s,  910,  913. 

against  encumbrances,  right  of  way  for  railroads,  911. 

against  encumbrances,  right  to  light,  912. 

against  encumbrances,  purchaser's  knowledge,  913. 

against  encumbrances,  parol  evidence  to  exclude  encumbrance,  914. 

against  encumbrances,  damages,  916. 

against  encumbrances,  damages,  unexpired  lease,  916,  920. 

against  encumbrances,  damages,  special  injury,  917. 

against  encumbrances,  damages,  i-emoval  of  encumbrance  by  pur- 
chase, 918. 

against  encumbrances,  damages,  burden  of  proof,  919. 

against  encumbrances,  damages,  easement,  920. 

against  encumbrances,  damages,  life  estate,  920. 

against  encumbrances,  damages,  right  of  dower,  920. 

against  encumbrances,  damages,  right  of  way,  920. 

against  encumbrances,  release  of,  by  grantee's  subsequent  assump- 
tion of  mortgage,  1080. 

against  encumbrances,  grantor  taking  assignment  of  mortgage, 
1346. 

bankruptcy,  discharge  in,  does  not  prevent  estoppel,  951,  n. 

change  in  character  of  neighborhood,  943. 

commissioner  to  convey  interest  of  county  has  no  power  to  insert, 
349,  n. 

conditions  construed  as,  when  possible,  970. 

construction  of,  882. 

cont;iined  in  prior  agreement,  845,  n. 

declarations  of  grantor  before  execution  of  deed,  914. 

deed  without,  failure  of  title,  957. 

definition  of,  881. 

equitable  claims,  may  extend  to,  883. 

estoppel,  acquisition  of  title  by  trustee,  949. 

estoppel,  covenant  against  grantor's  owti  acts,  947. 

estoppel  from,  944,  949. 

estoppel,  imperfect  execution  of  deed,  947. 

estoppel  of  grantee,  951. 

estoppel  of  State,  948. 

estoppel,  what  covenants  will  create,  952. 

exception  of  encumbrance  in,  as  notice,  757. 

extinguishment  of,  destroys  estoppel,  947. 

for  title  should  be  taken  in  connection  with  terms  of  conveyance,  883. 

further  assurance,  930. 

general,  when  grantor's  interest  only  conveyed,  950. 

how  created,  883. 

implied,  953. 

liability  of  covenantor,  955. 

life  estate,  value  of,  may  be  com]^ated  by  tables,  900,  n. 
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limitation  of,  by  subsequent  clause,  §  932. 

mutual  satisfaction  of  each  other,  SS3. 

market  house,  land  to  be  used  for,  941. 

married  woman  joining  in  deed,  OoS. 

minor's  deed,  890,  n. 

mortgagee  entitled  to  benefit  of  warranty,  938. 

of  married  women,  1287. 

no  particular  form  required  to  create,  883. 

not  running  witli  the  land,  942. 

paramount  title,  effect  of  judgment  showing,  925. 

paramount  title,  purchase  of,  928. 

penalty  in,  regarded  as  security,  882. 

possession,  grantee  unable  to  secure,  924,  927. 

prior  contract  merged  in  deed,  957. 

public  street,  keeping  open,  904. 

qualification  of,  by  reference  to  another  deed,  882. 

quiet  enjoyment,  921. 

quiet  enjoyment,  acts  of  particular  person,  922. 

quiet  enjoyment  not  broken  by  wrongful  acts  of  others,  922. 

quiet  enjoyment,  eminent  domain,  923. 

quiet  enjoyment,  eviction,  924. 

quiet  enjoyment,  redemption  on  tax  sales,  929. 

quiet  enjoyment,  damages  for  breach  of,  934. 

recital  in  deed,  may  be  contained  in,  883. 

restriction  of,  954. 

right  to  convey,  what  is,  893. 

running  with  the  land,  940. 

running  with  the  land,  jurisdiction  of  court,  955. 

running  with  the  land,  purchaser  at  sheriff's  sale  acquires,  1436. 

seisin,  broken  as  to  half  of  estate  by  conveyance  by  tenant  in  common 
of  whole,  888. 

seisin,  broken  at  once  if  grantor  has  no  possession,  889. 

seisin,  broken  by  paramount  right  preventing  grantee  from  dam- 
ming water,  888. 

seisin,  broken  by  previous  conveyance  of  spring,  888. 

seisin,  broken  by  previous  sale  of  fixtures,  888. 

seisin,  broken  by  prior  deed,  conveying  to  railroad  company  strip 
of  land,  888. 

seisin,  broken  by  prior  partition,  888. 

seisin,  broken  if  grantor  possesses  only  estate-tail,  888. 

seisin,  broken  if  land  is  not  in  existence,  888. 

seisin,  broken  if  life  estate  outstanding,  SS8. 

seisin,  burden  of  proof  to  show  valid  title,  892. 

seisin,  damages,  burden  of  proof  on  partial  breach,  902. 

seisin,  damages,  consideration  property,  895. 

seisin,  damages,  copyhold  estate,  900. 

seisin,  damages  for  breach  of,  894,  904. 

seisin,  damages  for  partial  breach,  900. 

seisin,  damages,  knowledge  of  grantor's  want  of  title,  897. 

seisin,  damages,  mitigation  of,  896. 

seisin,  damages,  power  to  purchase  title,  903. 

seisin,  damages,  proof  of  real  consideration,  895. 
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seisin,  damages,  treating  partial  failure  as  entire,  §  901. 

seisin,  damages,  undisturbed  possession  of  grantee,  899. 

seisin,  damages,  value  of  land  as,  894,  898. 

seisin,  how  expressed,  885. 

seisin,  of  indefeasible  estate,  887. 

seisin,  meaning  of,  885. 

seisin,  mistake  in  description  of  land,  1011. 

seisin,  not  broken  by  existence  of  easement,  891. 

seisin,  not  broken  by  existence  of  highway,  890. 

seisin,  not  broken  by  existence  of  railroad  across  land,  890. 

seisin,  not  broken  by  false  quantity  in  description,  890. 

seisin,  not  broken  by  judgment,  890. 

seisin,  not  broken  by  mortgage,  890. 

seisii?*^  not  broken  by  i^atent  being  voidable,  890. 

seisin,  not  broken  by  right  of  dower,  890. 

seisin,  not  broken  by  subsequent  order  of  sale  vacating  sale,  890. 

seisin,  not  broken  by  subsequent  written  contract  to  convey,  89L 

seisin,  not  broken  when  grantee  is  seised  of  premises,  891. 

seisin,  right  of  way  for  railroad,  88S. 

seisin,  whether  for  title  or  possession,  885,  886. 

single  sentence  may  contain  several,  883. 

statutory  regulation,  94G. 

to  convey,  agreement  for  execution  of,  46. 

to  pay  mortgage,  956. 

what  are  usually  found  in  deeds,  884. 

■wild  and  uncultivated  lands,  owner  of,  considered  in  possession, 
927,  n. 

warranty,  claims  without  legal  foundation,  931. 

warranty,  conveyance  of  riglit,  title,  and  interest,  931. 

warranty,  conveyance  to  grantor  before  breach,  931. 

warranty,  laches  in  bringing  suit,  931. 

warranty,  what  is,  931. 

warranty,  by  what  broken,  932. 

warranty,  right  of  joint  possession,  933. 

warranty,  damages,  eviction  by  paramount  lien,  934. 

warranty,  damages  for  breach  of,  934. 

warranty,  damages,  partial  breach,  934. 

warranty,  damages,  suit  by  intermediate  grantee,  934. 

warranty,  notice  to  covenantor  of  suit,  935,  937. 

warranty,  damages,  interest  and  counsel  fees,  939. 
Covenant  to  stand  seised  to  uses,  effect  derived  from  statute  of  uses,  22. 

in  Massachusetts  no  relationship  required,  24. 

in  New  York  and  New  Hampshire  consideration  of  blood  or  marriage 
necessary,  24. 

what  consideration  required  for,  24,  810. 
Credit,  purchase  of  land  on,  as  regards  community  property,  879. 

sale  on,  by  agent  must  bo  for  reasonable,  371. 
Creditors,  assignee  for  benefit  of,  takes  land  subject  to  vendor's  lien,  1269. 

assignment  for  benefit  of,  governed  by  law  rei  sites,  66. 

attaching  interest  of  grantee  who  has  delivered  deed  for  cancellation, 
801. 

claiming  estoppel  because  defeasance  unrecorded,  1110. 
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duress,  cannot  take  advantage  of,  §  81. 
enforcing  resulting  trust  when  deed  made  to  defraud,  1172. 
Inducement  to  sign  deed  of  composition,  1309. 
presumption  of  assent  to  deeds  of  trust,  3S2. 
showing  deed  made  without  consideration,  834. 
Cross-complaint,  notice  of  lis  pendens  by,  773. 
Crusades,  ofl'ect  upon  alienation,  2. 
Cupboard,  whether  passes  by  deed  as  fixtures,  1230. 
Dakota  Territory,  registry  laws  of,  5S3. 
Dam,  condition  that  grantee  should  build  and  maintain,  958. 

right  to  flow  land  by,  as  an  appurtenance,  839. 
Damages,  against  purchaser  under  trust  deed,  429,  n. 
against  recording  officer  for  error,  697. 
failure  to  prosecute  claim  for  Mexican  grant,  827. 
for  breach  of  contract  to  pay  consideration  in  specified  articles,  1257. 
for  breach  of  covenants  of  seisin  and  good  right  to  convey,  894>  903. 
for  breach  of  covenant  against  encumbrances,  910,  920. 
for  breach  of  covenants  of  quiet  enjoyment  and  warranty,  934. 
for  flowing  land,  agreement  not  to  claim,  53. 
occasioned  by  flowing,  may  be  waived  by  parol^  63,  n. 
release  of,  aflecting  land,  53. 
Date,  immaterial  in  what  part  of  deed  placed,  177. 
deed  not  conclusive  evidence  as  to,  852,  n. 
not  necessary  to  notice  of  sale  under  power  in  trust  deeds,  408. 
not  necessary  to  validity  of  deed,  177. 
of  deed  executed  by  several  grantors,  177. 
of  newspaper,  in  tax  proceedings,  1369. 
omission  of,  does  not  invalidate  acknowledgment,  481. 
presumption  of  delivery  at,  173,  182,  264,  265. 
presumption  of  delivery  at,  may  be  overcome  by  proof,  182. 
presumption  of  delivery  at,  does  not  apply  to  forged  deeds,  266. 
prima  facie  evidence  of  delivery,  177. 
sherifl''s  deed,  misrecital  of,  in,  1431. 
tax  deed,  1400, 1409. 
Deaf-and  dumb  person,  deed  of,  71. 
deed  of,  not  invalid,  71. 
explaining  deed  to,  227. 
Death  of  grantor,  convej^ance  of  estate  not  owned  by  grantor^856. 
deed  found  in  grantor's  desk  after  death  of,  262. 
deed  in  grantor's  house  after,  261,  n. 
in  action  to  set  aside  deed  for  want  of  delivery,  heirs  should  be 

made  parties,  264. 
no  present  interest  passing,  854. 

present  interest  passing  with  other  provisions  to  take  efiect  upon,  853. 
Death  of  mortgagor,  efifect  of,  upon  power  of  sale,  385,  386. 

foreclosure  after,  mortgagee  trustee  of  surplus,  385,  n. 
Death  of  trustee,  power  of  sale  enforced  by  court  after,  388. 

survivor  can  act,  392. 
Deed,  absence  of  consideration  to  defeat,  834. 
acceptance  of,  285,  297,  1074. 
acceptance  by  agent,  1076. 
acknowledgment  of,  464, 547. 
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acknowledgment  by  married  women,  §§  548,  575. 

agreement  contemporaneous  with,  1069. 

agreement  for,  6,  8. 

agreement  for  assumption  of  mortgage  in  unusual  place  in,  1083. 

alteration  of,  4G0. 

and  defeasance  may  be  sliown  by  parol  evidence  to  be  parts  of  same 

transaction,  1103. 
annexed  schedule,  modified  by,  758. 
assignment  for  benefit  of  creditors,  66. 
assumption  of  mortgage  under  contract  of  sale  when  deed  made  to 

another,  1072. 
assumption  of  mortgage  in,  notice  of  rights  of  mortgagee  from,  1096. 
attesting  witnesses,  255,  259. 
attorney's  fee,  grantee's  liability  for,  in  deed  subject  to  mortgage, 

1071. 
authority  to  execute  must  be  by,  356. 
bargain  and  sale,  23. 
bargain  and  sale,  consideration  in,  810. 
blanks,  fiUing  up,  456. 

bond  for,  recital,  1008. 

boundaries,  disputed,  158. 

by  joint  tenants  and  tenants  in  common,  109. 

by  partners,  110,  111. 

by  trustees  for  sale,  431,  455. 

capacity  of  grantee,  116,  123. 

capacity  to  convey  by,  governed  by  law  reisitCB,  65. 

classification  of,  9. 

classification  of,  at  common  law,  9. 

compelling  directors  of  corporation  to-execute  against  their  judg- 
ment, 339. 

conditional  sale  or  mortgage,  1110. 

conditions  in,  958,  991. 

confirmation,  17. 

consideration  for,  806,  834. 

consideration,  real,  proof  of,  822. 

contract  to  take  subject  to  mortgage,  1049. 

corporations,  municipal,  execution  of  deeds  by,  345.  351. 

corporations,  private,  execution  of  deeds  by,  334,  344. 

covenant  to  stand  seised  to  uses,  24. 

covenant  to  stand  seised,  consideration  for,  810, 

covenants  in,  881,  957. 

date,  not  necessary  to  validity,  177. 

date,  presumption  of  delivery,  178, 182. 

defeasance,  21. 

defense  by  grantee  against  mortgage,  1063. 

definitions,  5. 

delivery  of,  200,  311. 

description,  1010,  1046. 

disseisee,  made  by,  112. 

does  not  et  vi  termini  include  covenants  of  warranty,  5,  n. 

escrow,  delivery  in,  312,  333. 

estoppel  by,  1273, 1317. 
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exceptions  in,  §?  979,  990. 

exchange,  14. 

execution  of,  in  mode  prescribed  by  charter,  340,  345. 

execution  of,  by  trustee  for  sale,  455. 

feoffment,  10. 

fine  and  recovery,  26. 

fixtures,  passing  by,  1191,  1230. 

forged,  720. 

forged,  not  entitled  to  record,  72G. 

formal  parts  of,  form  of  generally,  174. 

foi'inal  parts  of,  statutory  forms,  175. 

formal  parts  of,  enumeration  of  formal  parts,  176. 

fraudulent  representations  of  grantor  as  to  title,  11)85. 

from  husband  to  wife,  108. 

from  mortgagor   to  mortgagee,  effect  of,  as  against   intervening 

encumbrances,  1051. 
from  surving  widow,  755. 
gift,  11. 
grant,  12. 

grantee  in,  when  may  show  invalidity  of  mortgage,  1066. 
granting  words,  intention  to  convey,  211. 
granting  words,  nature  of  deed,  212. 
grantor's  will  power,  83. 
habendum,  effect  of,  to  limit  estate,  220. 
habendum,  explanatory  clause,  218. 
habendum,  introducing  new  subject-matter,  216. 
habendum,  not  essential  part  of  deed,  213. 
habendum,  party  not  named  as  grantee  taking  under,  219. 
habendum,  qualification  of  previous  grant,  215. 
habendum,  reference  to,  217. 

habendum,  repugnance  between,  and  granting  words,  214. 
historical  view  of  alienation,  2, 
house,  not  necessary  for  conveyance  of,  43. 
if  executed  and  delivered,  cannot  be  revoked,  300,  305. 
imi^rovements  not  necessary  for  conveyance  of,  43. 
in  esse,  parties  must  be,  123. 
infancy  of  grantor,  85,  99. 
ink,  writing  in,  13G. 
insanity  of  grantor,  67,  78. 

intention  of  grantee  to  assume  mortgage,  1067,  1068. 
ijiter  partes,  signing,  241, 

intermediate  grant  subject  to  first  mortgage,  1087. 
intoxication  of  grantor,  79. 
joint  purchaser,  taken  in  name  of  one,  1153. 
lease,  13, 

lease  and  release,  25. 
limitations  in,  974. 

lien,  condition  in,  construed  as,  1104. 
made  under  duress,  81. 
made  under  undue  influence,  84. 
merger,  1318,  1346. 
mortgages  registered  in  book  of,  630. 
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must  appear  that  parties  intended  to  convey,  §  7. 

must  be  written  upon  paper  or  parchment,  133. 

names  of  i^arties,  ascertaining  intended  grantee,  209. 

names  of  parties,  christian  name,  205. 

names  of  parties,  common  name,  use  of,  185. 

names  of  ijarties,  description  of,  210. 

names  of  parties,  descx-iption  sufficient  if  no  uncertainty,  189. 

names  of  parties,  fictitious  grantee,  191. 

names  of  parties,  grantee  designated  by  description,  184. 

names  of  parties,  grantee,  uncertainty  of,  186. 

names  of  parties,  grantee,  wliere  dead,  1S7. 

names  of  parties,  grantor,  stating  name  of,  in  deed,  19-i,  204. 

names  of  parties,  junior,  designation  of,  207. 

names  of  parties,  mistake  in  christian  name,  206. 

names  of  parties,  mistake  in  name  of  corporation,  192. 

names  of  parties,  objects  to  be  attained  by,  183. 

names  of  parties,  signatui'e  by  wrong  name,  188. 

names  of  parties,  testimony  to  remedy  uncertainty,  193. 

names  of  parties,  partners,  208. 

necessity  of  a  writing,  133,  173. 

notice  by  agency,  778,  787. 

notice  by  lis  pendens,  788,  805. 

notice  by  possession,  760,  777. 

notice,  general  rules  of,  725,  759. 

notice  of  intention  to  execute,  750. 

of  corporation,  delivery  of,  344. 

of  husband  and  wife,  101,  107. 

of  married  woman,  100. 

of  warranty  under  power  of  attorney,  364,  368. 

omission  fraudulently  of  part  of  land  from,  152. 

parol  authority  to  insert  name,  457,  459. 

part  performance  of  parol  contract  to  give,  137, 173. 

parties  to,  64,  123. 

partition,  15. 

possession  of,  by  grantee  no  evidence  of  title  in  grantor,  10,  n. 

power  of  corporation  to  convey,  114,  115. 

power  to  execute  must  bo  by,  not  applicable  to  corporations,  342. 

powers  of  attorney,  execution  of,  under,  352,  381. 

presumed  to  state  true  consideration,  817,  821. 

presumption  of  acceptance,  in  favor  of  infants,  286. 

pi-inciples  of  construction  of,  835, 880. 

printed,  135. 

purchase  of  equity  of  redemption,  1048. 

purchase  money  paid  by  otlior  than  grantee,  1148,  1190. 

purchase  money,  setting  oil"  mortgage  against,  1053. 

quit-claim  deeds,  27. 

quit  claim,  intention  to  pass  grantor's  interest  only,  674. 

quit  claim,  purchaser  under,  as  bona  fide  purcliaser,  670,  673. 

quit  claim,  i-eservation  in,  affecting  prior  void  deed,  676, 

reading,  deaf  and  dumb  i^erson,  227. 

reading,  effect  of  erroneous,  230. 

reading,  how  far  essential,  193. 
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readiug,  where  person  does  not  understand  English,  §  228. 

recitals  in,  992,  1009. 

recital  of  execution  by  corporation,  what  is  sufficient,  335. 

reddendum,  what  is,  and  when  used,  221. 

reddendum,  what  is  necessary  for,  222. 

registry  laws  of  the  several  States,  576,  (i23. 

registration  of,  626,  724. 

release,  16. 

rents,  right  to,  311. 

required  for  conveyance  of  lauds,  28. 

reservations  in,  979,  991. 

restrictions  in,  990,  991. 
,  right  of  seisin,  113. 

scroll,  use  of,  250,  253. 

seal,  dispensed  with  by  statute,  247,  249. 

seal,  in  equity,  246. 

seal,  several  persons  may  bind  themselves  by  one,  254. 

sealing  essential  at  common  law,  245. 

second  purchaser  without  notice,  746. 

second  purchaser  witli  notice  from  bona  fide  purchaser,  747. 

showing  execution  of  another  deed  contemplated,  8. 

signature  by  attorneys  in  fact,  377,  381. 

signature  by  corporations,  334. 

signing,  absence  of  grantor,  235. 

signing  by  mark,  237,  239. 

signing,  holding  top  of  pen,  246. 

signing  in  grantor's  presence,  232,  236. 

signing  unnecessary  at  common  law,  231. 

signing,  variance  in  name,  240. 

statute  of  frauds,  4. 

statute  of  quid  emptores,  3. 

stipulations  in,  990. 

surrender,  19. 

sale  of  equity  of  redemption  on  execution,  1054. 

Saxon,  brevity  and  simplicity  characteristic  of,  2,  n. 

subject  to  mortgage,  1047,  1099. 

subject  to  two  mortgages,  1099. 

taking  eflect  as  a  will,  309. 

testimonium  clause,  general  use  of,  223. 

testimonium  clause,  relinquishment  of  dowBr,  224. 

title,  failure  of,  957. 

to  alien,  124,  132. 

to  corporation,  121,  122. 

to  husband  and  wife,  117,  119. 

to  mortgagee  subject  to  mortgage,  1050. 

to  tenants  in  common,  1095. 

to  \\ife  or  child,  1168,  1169. 

trustee's,  effect  of,  43S. 

under  powers  of  sale  in  trust  deeds  and  mortgages,  382,  419. 

under  statute  of  uses,  22. 

vendor's  implied  lien,  1249,  1272. 

vendor's  lien,  reserved  in,  1231,  1218. 
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void,  §  18. 

voluntary  conveyance  as  escrow,  325. 

what  must  pass  by,  28,  63. 

when  a  mortgage,  1100,  1147. 

when  takes  effect,  264. 

whether  gift  or  advancement,  829. 

who  has  i^ower  to  execute  for  corporation,  338. 

wlio  may  convey  by,  G4,  115. 

who  may  take  by,  116,  123. 

will  not  include  mortgage  when  not  intention,  5. 

will  taking  effect  as,  309. 

without  consideration,  1189. 

without  grantee's  knowledge,^  1077. 

witnesses,  attesting,  255,  259. 

see  acknowiiedgjient  ;  acknowledament  by  married  women  ; 
Aoreeme:st  for  a  Deed  ;  Conditions  ;  Consideration  ;  Mun- 
icipal Corporations  ;  Corporations  ;  Covenants  ;  Delivery  ; 
Description  ;  Escrow,  Delivery  in  ;  Estoppel  ;  Exceptions  ; 
Fixtures  ;  Infancy  ;  Limitations  ;  Merger  ;  Agency  ;  Lis 
Pendens;  Possession;  Notice;  Blanks,  Filling  up  ;  Parties; 
Powers  op  Attorney  ;  Construction  ;  Resulting  Trusts  ; 
Becitals;  Registration;  Rents;  Reservations;  Statute 
OF  Frauds;  Alien;  Powers  of  Sale  in  Trust  Deeds  and 
Mortgages;  Vendor's  Implied  Lien;  Vendor's  Reserved 
Lien;  Mortgage,  Deed  as  a. 
Deed-poll,  covenant  in,  by  grantee,  940. 

estoppel,  1285. 
Deeds  of  trust,  delegating  trust,  395. 

place  of  sale,  designation  of,  406. 

See  Powers  of  Sale  in  Trust  Deeds  and  Mortgages. 
Defeasance,  a  derivative  or  secondary  conveyance,  9. 

cancellation  of,  1105. 

constituting  deed  a  mortgage,  1100,  1105. 

how  distinguished  from  condition,  21. 

may  be  connected  with  deed  by  parol  evidence,  1103. 

unrecorded  i^ossession  under,  as  notice,  765. 

use  of,  practically  ceased,  21. 

what  is,  21. 

what  umst  contain,  21. 
Delaware,  alien,  right  of,  to  hold  land,  128. 

attesting  witnesses  required  in,  256. 

infant's  deed,  effect  of  acquiescence,  89. 

married  woman,  deed  by,  107. 

necessity  of  stating  deed  to  be  sealed,  215. 

registry  laws  of,  584. 
Delivery,  a  question  of  fact,  262. 

a  question  of  intention,  262. 

acceptance  by  grantee,  285,  289. 

acceptance  may  be  presumed  when  grantor  has  parted  with  all  con- 
trol, 289. 

adult,  presumption  of  acceptance,  287,  289. 

after  death  of  grantor,  279, 284. 
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assent  of  grantee  subsequent  to,  ?  27G. 

by  husband  against  wife's  instructions,  263. 

constructive,  27S. 

creditor's  rights  before  acceptance  by  grantee,  285. 

deed  cannot  be  revoked,  300. 

deed  must  be  completely  executed  before,  310. 

deed  passing  into  grantee's  hand  without,  inoperative,  264. 

deed  takes  effect  at,  264. 

deeds  valid  from,  under  statutes  giving  time  to  record,  624. 

effect  of  deed  not  altered  because  executed  to  save  expenses  of 
administration,  284. 

enclosing  deed  in  slip  to  take  effect  after  grantor's  death,  579. 

essential  to  validity  of  deed.  2G0. 

evidence  of  instructions  given  by  grantor  to  his  agent,  263. 

evidence  of  intention,  263. 

for  inspection,  271. 

grantor  cannot  assail,  when  he  induces  grantee  to  erect  improve- 
ments, 261. 

husband  dying  before,  275. 

in  ease  of  several  grantors,  277. 

infant,  acceptance  of  deed,  liow  far  may  be  presumed,  286. 

infant's  deed  after  majority,  98. 

inference  of  acceptance  from  relationship,  297. 

inference  of,  from,  execution  of  deed  in  presence  of  witnesses,  296. 

loss  of  deed  while  in  hands  of  third  person,  275. 

may  be  proved  by  circumstantial  evidence,  261. 

need  not  be  manual,  260. 

no  particular  form  required,  26L 

of  commissioner's  deed,  270. 

of  deed  for  examination,  whether  instrument  a  contract  of  pxirchase, 
273. 

of  deed  in  payment  of  debt,  1120. 

of  deed  of  corporation,  344. 

of  deed  of  partititai  by  tenants  in  common,  277. 

of  deed  of  tenants  in  common,  after  death  of  one,  277. 

possession  of  deed  by  grantee  affords  presumption  of,  294,  295. 

possession  of  deed  surreptitiously  obtained,  267. 

presumption  as  to  time  of,  178,  182,  265. 

ratification  of  deed  surreptitiously  obtained,  268. 

redelivery  does  not  retransfer  title,  300. 

redelivery  on  transfer  of  title,  rule  in  some  States,  302,  305. 

redelivery  to  grantor  for  correction,  306. 

redelivery  to  grantor  for  safe-keeping,  306. 

redelivery  to  grantor  to  procure  his  acknowledgment,  306. 

refusing  to  return  deed  delivered  during  negotiation,  271. 

registration  is  not  of  itself,  290. 

registration  is  not  prima  facie  evidence  of,  where  acceptance  depends 
on  conditions,  293. 

registration  prima  facie  evidence  of,  292. 

relation  of  deed  to  contract  of  purchase,  264. 

rent,  who  entitled  to,  after  delivery  of  deed,  311. 

through  mail  after  grantor's  death,  279. 
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to  a  married  woman,  g  307. 

to  another  for  grantee's  use,  275. 

to  attorijey  of  grantee,  274. 

to  director  of  corporation,  272. 

to  grantee  for  transmission  to  another  until  occurrence  of  event,  271. 

to  grantor  for  registration,  30G. 

to  ofticer  taking  acknowledgment,  274. 

to  recording  officer  for  use  of  grantee,  291. 

to  several  grantees,  298. 

to  third  person  to  hold  until  grantor's  death,  280. 

waiver  of  provision  that  grantor's  wife  shall  sign  deed,  306. 

want  of,  effect  on  registration,  G58. 

whether  question  of  law  or  of  fact,  308. 

with  right  to  recall  deed,  282. 

without  authority,  grantor  may  recover  deed,  323. 

See  Rent. 
Delivery  in  escrow.    See  Esckow,  Delivebt  in. 
Denizen,  alien  made  such,  124. 
Deposit,  of  deed  with  recorder  subject  to  further  order,  70S. 

requirement  of,  in  sale  under  power  in  mortgages,  409,  416. 
Depositary,  cannot  deliver  deed  until  receives  instructions,  •/72. 
Deputy,  acknowledgment  of  deed  before,  473,  474. 

presumption  as  to  appointment  of,  475. 

sheriff's  deed,  execution  of,  by,  1426. 
Descent,  definition  of,  1. 

transmission  of  land  held  by  alien  by,  125. 
Description,  "about,"  signification  of,  1046. 

acquiescence  in  location  of  boundary  lino,  1037. 

acres,  number  of,  when  may  be  part  of,  1045. 

agreement  to  fix  boundary  line,  1036. 
4<i  all  lands  belonging  to  grantor,  1013. 

alley,  when  closed,  land  bounded  by,  1027. 

alteration  in,  after  delivery,  460. 

ambiguity  must  bo  patent  to  render  deed  void  for  uncertainty  of, 
1010. 

applicable  to  two  lots,  1010. 

applicable  to  several  tracts,  1043. 

arbitrary  rules  not  to  be  resorted  to,  when  Intention  can  be  ascer- 
tained, 1012. 

as  whole  of  farm  and  by  courses  and  distances,  1018. 

beginning  at  a  point,  1011. 

bouudarj'  recognized  by  actual  use  and  occupation,  1020. 

boundary  line  land  of  another,  whether  true  line  or  one  under- 
stood, 1034. 

by  an  impossible  sectional  number,  653. 

by  lot  and  block,  and  by  metes  and  bounds  containing  less  than  lot, 
1020. 

call  "to  the  hills,"  1011. 

city,  judicial  notice  of  being  in  certain  county,  1011. 

closing  with  clause  summing  up  intention  of  parties,  1039. 

convej'ance  of  several  parcels,  describing  only  one,  1018. 

comer  of  lot  as  beginning,  and  by  courses  and  distances,  1013. 
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corner  of  subdivision  by  government  survey  as  starting  point,  §  1032. 

courses  and  distances  controlled  by  monuments,  1029. 

courses  and  distances  prevail  when,  1030. 

courses  and  distances  erroneous,  sufficient  remaining,  103d« 

creek,  boundary  line  running  to,  1011. 

creek,  when  not  to  be  considered  a  monument,  1029. 

crooked  division  fence  as  boundary,  1036. 

deed  to  be  sustained  if  jiossible,  1012. 

deeds,  reference  to,  1020. 

deed  referred  to  and  deed  referring  most  give  certainty  of,  1020. 

definite  and  certain,  must  be,  1010. 

defective,  suit  for  breach  of  covenant  of  seisin,  1011. 

deflection  from  cardinal  points  of  compass,  1013. 

different  descriptions  whether  conveying  one  parcel  or  more,  LOSS. 

distinction  between  deed  and  mortgage,  654,  655. 

division  lines  by  consent,  1036. 

doubtful,  court  should  try  to  assume  position  of  parties,  1012. 

"east,"  when  may  be  read  "easterly,"  1035. 

eaves,  measuring  distance  from,  1201. 

equitable  title,  where  names  of  town,  county,  and  State  are  omitted, 

1011. 
errors  and  inconsistencies  in,  1012. 
error  in  reference  to  plat,  1016. 
fractions  of  a  lot,  1011. 

frontage  of  lot,  parol  evidence  to  show,  1040. 
general  and  unrecorded  deed,  1015. 

giving  section,  township,  and  range,  but  omitting  county,  1011. 
highway,  land  bounded  by,  1024. 
homestead  farm,  1013,  1017,  1040. 

in  notice  of  sale  under  power  in  mortgages  and  trust  deeds,  409. 
in  notice  of  sale  to  collect  taxes,  1375,  1380. 
in  order  of  Probate  Court  for  sale  of  land  by  guardian,  1012,  n. 
in  power  of  attorney,  869. 
if  two   descriptions   repugnant,  one  most  favorable   to   grantee 

adopted,  1039. 
island  described  by  name,  1017. 
lake  or  pond,  land  bounded  by,  1026. 
land  situated  in  certain  county  and  school  district,  motes  and  bounds, 

but  omission  of  section  and  township,  1012. 
land  of  another  as  boundary,  whether  that  owned  or  possessed, 

1013,  n. 
line  running  to  another  tract,  1034. 
line  which  may  be  run  in  two  different  ways,  1036. 
line  located  by  mistake,  1037. 
maps,  reference  to,  1020. 

map  and  degrees  of  latitude,  conflict  bet^ween,  1020. 
mistake  as  to  name  of  adjoining  owners,  1017, 1018. 
mistake  in  referring  to  wrong  deed,  1018. 
mistake  in,  where  grantee  has  assumed  mortgage,  1086. 
monuments  controlling  courses  and  distances,  1029. 
monument  on  side  of  road  or  bank  of  stream  as  beginning  of  line, 

1025. 
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monuments    determining   course   to   be  northeasterly  instead  of 

westerly,  §  1029. 
monument  intended,  latent  ambiguity  as  to,  1031. 
monuments  subsequently  erected,  1036. 
"  more  or  less,"  signification  of,  in,  1046. 
mortgage,  mention  of,  by  way  of,  1048. 
neither  party  intending  to  claim  beyond  true  line,  1037. 
"northerly,"  1035. 
not  necessary  to  be  boundaries,  courses,  distances,  or  monuments, 

1012. 
number  of  acres  only,  1013. 
of  tract  by  general  name,  1013. 

of  lots  "  as  known  and  designated  in  the  plan  "  of  a  town,  1/120. 
official  map  and  survey  in  field,  conflict  between,  1022. 
omission  of  township,  range,  and  county  in,  1011. 
one  half  of  lot,  1013. 

ordinance  declaring  map  to  be  official,  deeds  made  after,  1022. 
overlapping,  two  deeds  executed  on  same  day,  1031. 
parallel  lines,  what  meant  by,  1042. 
parcel  of  larger  tract,  1019. 

parol  evidence  to  show  intention  to  convey  another  tract,  1042. 
particular,  enlarging  by  succeeding  general,  1020. 
particular,  uncertain,  1041. 
quantity  of  land  enumerated,  1044. 
quantity,  when  intended  to  control,  1045. 
plat  and  deed  connected  in,  1020. 
plat  showing  existence  of  street  or  alley,  1020. 
plat  not  in  conformity  with  law,  as  evidence  where  both  parties  claim 

under  deeds  as  referring  to,  1020. 
plat,  loss  of,  1021. 
plat,  parol  evidence  as  to,  1022. 

practical  construction  of,  shown  by  subsequent  acts  of  parties,  1042. 
private  way  shown  on  plan  as  boundary,  1023. 
possession  rendering  certain,  1011,  1013. 
reference  to  deed,  whether  for  interest  or,  1018. 
reference  to  other  deed  excepting  lot,  1020. 
rejection  of  erroneous,  in  boundary  line,  1016. 
reputed  owner,  land  of,  as  boundary,  1014. 
repugnance  between  two  descriptions,  1038. 
repugnance  between  general  and  particular,  1039. 
shed  and  fence  constituting  monuments,  1029. 
sherilf 's  deeds,  1432. 
sidewalk,  right  of  way  over,  1023. 
signification  of  term  "half,"  1013. 
"south  "  when  may  bo  read  "southerly,"  1035. 
stake  unidentified,  1011. 

stating  name  of  tract  and  county,  and  referring  to  deeds,  1013. 
starting  point  and  other  calls,  conflict  between,  1033. 
State  described  as  Territory,  1016. 
straight  line,  whether  intended,  1029,  1036. 
stream,  intention  of  deed  that  grantee  should  not  take  to  center  of, 

1023. 
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streams  navigable,  land  bounded  by,  ?  1028. 

stream  non-navigable,  land  bounded  by,  1024. 

street,  as  represented  upon  defective  plat,  1024. 

street,  before  opening  but  after  projection  of,  deed  describing?  as 
boundary,  1024. 

street,  land  bounded  by,  1024. 

street,  land  described  as  bounded  by  line  of,  1024. 

street  subsequently  dedicated  to  public,  1024. 

street,  intention  of  deed  that  grantee  should  take  to  line  of,  1025. 

street,  estoppel  from  description  of  land  as  bounded  by,  1027. 

subdivision  according  to  the  United  States  survey,  1032. 

subsequent  deed  as  evidence  to  show  boundaries  in  prior  deed, 
1034. 

suflBcient,  if  sui-veyor  can  locate  land,  1012. 

sufficient  remaining  after  rejection  of  false  part  of,  1016,  1017. 

surplusage,  lOlG. 

survey  referred  to,  incorporated  into,  1020. 

survey,  subsequently  changing  location  of  tract,  1032. 

tax  deeds,  1405, 1408. 

tide-waters,  land  bounded  by,  1028. 

to  give  notice,  must  be  definite,  GoO,  653. 

two  descriptions,  one  applying  to  land  which  grantor  owned,  other 
not,  1016. 

two  descriptions,  one  false,  other  correct,  1016. 

uncertain,  reference  may  be  made  to  prior  deeds,  1013. 

undivided  half,  when  restricted  to,  1040. 

use  of  word  "  ground  "  instead  of  "  right  of  way,"  1012,  n. 

water  ijrivilege,  reference  to  another  deed  for  specification  of,  1022. 

"westerly,"  when  may  be  read  "westerly,"  1035. 

where  no  doubt  as  to  land  intended,  1017. 

word,  section,  when  understood,  1013. 
Dsvise,  parol  agreement  to  execute  as  consideration,  831. 
Directors  of  corporation,  compelling,  to  execute  deed  against  their  judgment, 
339. 

delivery  of  deed  to,  to  hold  until  settlement  of  controversy,  272. 

delivery  of  deed  to,  to  take  effect  as  escrow,  316. 

have  power  to  convey,  338. 

having  interest  in  another  corporation,  cannot  make  deed  to  latter, 
349,  n. 

may  empower  others  to  sign  and  seal  conveyance,  339. 

provision  that  specified  number  shall  be  present,  340. 
Disaffirmance,  by  infant,  vendee's  right  to  setoff  value  of  improvements,  93. 

infant  cannot  exercise  right  of,  during  minority,  87. 

of  infant's  deed,  87. 

of  infant's  deed  by  sale,  92. 

of  infant's  deed  by  subsequent  deed,  93. 

of  infant's  deed,  notice  of,  before  majority,  8L 

of  infant's  deed,  personal  privilege,  86. 

of  infant's  deed  after  majority,  87. 

of  infant's  deed,  guardian  cannot  exercise  power  of,  87. 

of  infant's  deed,  whether  may  be  presumed  from  acquiescence,  88. 91. 
Disputed  boundaries.    See  BotrxDARiEs. 
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Disseisee,  deed  by,  g  112. 

deed  by,  does  not  pass  legal  title,  113. 

deed  by,  rule  in  various  States,  113. 

deed  made  by,  not  void  as  contract,  113. 
Distillery,  appliances  for,  whether  pass  by  deed  as  fixtures,  1197,  1206. 
District  of  Columbia,  registry  laws  of,  5S5. 
Division  linos,  established  by  consent,  1086. 

See  Description. 
Divorce,  doctrine  of  lis  pendens  does  not  apply  to  suit  for,  801. 
Doors,  whether  pass  by  deed,  1207. 
Dower,  an  encumbrance  within  covenant,  907. 

agreement  between  husband  and  wiio  to  compensate  her  for  relin- 
quishment of,  should  be  in  writing,  35. 

assignment  of,  may  be  by  parol,  35. 

covenant  of  seisin  not  broken  by,  890. 

fraudulent  addition  of  name  of  wife  to  deed  to  release,  459. 

inchoate  right  to,  may  be  established  in  Wisconsin,  35. 

married  woman  entitled  to,  where  deed  defectively  acknowledged, 
551. 

parol  promise  to  procure  relinquishment  of,  must  be  in  writing,  35. 

redelivery  of  deed  to  grantor  to  obtain  relinquishment  of,  306. 

relinquishment  of,  224. 

right  to,  an  interest  in  land,  33. 

subject  to  vendor's  lien.  1257. 

what  language  will  release,  864,  n. 
Drawers,  whether  fixtures,  1197. 
Due  inquiry,  what  is,  743. 

See  Notice. 
Duress,  abuse  of  legal  process,  82. 

arrest  as,  82. 

creditors  cannot  take  advantage  of,  81. 

deeds  made  under,  81. 

deed  voidable,  81. 

innocent  purchaser  without  notice,  81. 

ratification  of  deed,  after  removal  of,  81. 

threat  of  legal  proceedings,  82. 

to  what  degree  must  amount,  81. 
Dye-house,  whether  passes  by  deed  as  fixture,  1197. 
Easements,  are  interests  in  land,  03. 

conveyance  of,  by  deed,  G3. 

covenant  of  seisin  not  broken  by,  891. 
Easterly,  signification  of,  1035. 
Eaves,  distance  measured  from,  1201. 
IJjectment,  acquisition  of  title  pendente  lite,  795. 

action  of,  may  be  maintained  by  mortgagee  buying  at  his  sale, 
418. 

both  parties  claiming  under  deeds  referring  to  town  plat,  1021. 

both  parties  claiming  under  same  right,  1284. 

for  breach  of  condition,  959. 

indefinite  description  in  deed,  1010. 

part  performance  specially  pleaded,  148. 

purchaser  claiming  benefit  of  subsequently  acquired  title,  1294. 

recital  in  deed  of  trustee  that  grantee  is  beneficiary,  993. 
II.  Deeds.  —  68. 
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Election  of  grantee,  when  right  of,  exists,  §  852. 

See  Construction. 
Eminent  domain,  exercise  of,  not  breach  of  covenant,  923. 

See  Covenants. 
Encumbrances,  agreement  to  pay,  whether  writing  necessary,  52,  n. 

eflfect  of  deed  from  mortgagor  to  mortgagee  as  against  intervening, 

1051. 
exception  of,  in  covenant  as  notice,  757. 

purchaser's  knowledge  of,  as  defense  to  action  on  covenant,  913. 
tax  sale  cuts  off  prior,  1424. 

See  Covenants;  Mortgages;  Statute  op  Frauds. 
Encumbrances,  covenant  against.    See  Covenants. 
England,  aliens,  disabilities  of,  removed,  126. 
covenant  for  quiet  enjoyment,  921. 
doctrine  of  notice  prevails  in,  725. 
eflfect  of  covenant  of  seisin,  885. 
improvements,  whetlier  an  interest  in  land,  43. 
ratification  of  deed  executed  by  one  partner  must  be  under  seal,  111. 
registration  of  deeds  in,  627. 
whether  growing  crops  are  interests  in  land,  57. 
Enlargement  of  interest,  already  acquired  must  be  in  writing,  44. 
Enrollment,  statute  of,  requirements  of,  3. 
Entirety,  husband  and  wife,  deed  to,  creating,  117,  118. 
Equitable  estates,  conveyed  only  by  writing,  1254. 

does  not  pass  by  deed  of  married  woman  defectively  executed,  548. 
embraced  by  registry  laws,  G28. 
existence  of,  as  breach  of  covenant,  883. 
merger  in  partial  or  particular  legal  estate,  1324. 
possession  as  notice,  769. 

purcha&tjr  may  acquire,  where  power  of  attorney  ia  defective,  357. 
vendor's  lien  on  sale  of,  1254. 
Equitable  mortgages,  whether  entitled  to  registration,  659. 
Equity  of  redemption,  contract  to  procure,  must  be  in  writing,  42,  n. 
divested  only  by  written  instrument,  42. 
pledge  of,  42. 

purchase  of,  by  prior  mortgagee,  1323. 

purchase  of,  merely  does  not  make  grantee  liable  for  mortgage,  1047. 
sale  of,  on  execution,  1054,  1065. 
taken  away  by  sale  under  trust  deed,  402,  n. 
waiver  of,  1107. 
Escambium,  used  in  exchange,  14,  n. 
Escheat,  species  of  title,  1. 

Escrow,  delivery  in,  actual  conti-act  required,  313. 
agent  of  grantee,  delivery  to,  316. 

as  to  capacity  of  grantor,  deed  may  take  effect  from  first  delivery,  328. 
attachment  lien  prior  to  second  delivery,  330. 
condition  must  be  one  to  be  performed  by  grantee,  333. 
deed  and  subsequent  will,  327. 
deed  cannot  be  delivered  to  grantee,  314. 
deed  delivered  without  autiiority  passes  no  title,  322. 
deed  delivered  without  authority,  grantor  may  set  aside  as  cloud 

upon  title,  323. 
deed  must  be  executed,  313. 
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deed  placed  in  grantee's  hands  for  transmission  to  another,  g  317. 

delivery  of  deed  in  payment  for  stock  in  corporation,  322. 

delivery,  only  difference  between  deed  and  escrow,  313. 

delivery  to  grantee,  where  deed  shows  condition  on  face,  315. 

deliver}'  to  officer  of  corporation,  316. 

delivery  to  third  person  to  hold  during  grantor's  pleasure,  318. 

enclosed  in  letter  sent  to  third  person,  332, 

equity  will  enforce  deliverj'  of  deed,  327. 

fraudulently  delivered,  deed  passes  no  title,  322. 

grantor  acting  on  belief  of  compliance  with  condition  not  estopped 
to  set  up  invalidity,  323. 

grantor  cannot  retain  right  of  control,  324. 

grantor  may  recover  deed  delivered  without  authority,  323. 

in  exchange  of  lands,  322. 

innocent  purchaser  acquiring  title  from  grantee  who  has  wrongfully 
obtained  j^ossession  of  deed,  322. 

intention  of  parties  that  conveyance  shall  take  efifect  from  date,  329. 

judgment  lien,  prior  to  second  delivery,  330. 

literal  performance  of  condition,  321. 

may  be  made  upon  condition  of  payment  of  money,  319. 

nature  of  delivery,  a  question  of  fact,  332. 

necessity  for  second  delivery,  331. 

no  particular  form  required,  332. 

parol  evidence  to  show  condition  in  delivery  to  grantee,  317. 

performance  of  condition  cannot  be  inferred  from  grantee's  posses- 
sion of  deed,  322. 

performance  of  some  kind  required,  318. 

person  may  be  agent  of  both  parties,  316. 

relation  to  first  delivery,  328. 

right  to  dower  taken  away  by  relation,  328. 

to  await  lapse  of  time  is  a  present  deed,  320. 

to  entitle  grantee  to  deed,  he  must  perform  condition,  321. 

until  performance  of  condition,  legal  title  is  in  grantor,  323. 

vests  title  in  grantee  if  delivered  to  him,  314. 

voluntary  conveyance,  right  of  withdrawal  of,  325,  326. 

what  is,  312. 

when  the  title  passes,  328. 

whether  an  escrow  or  a  present  deed,  SI'S,  320. 
Estate  tail,  existence  of  breach  of  covenant  of  seisin,  888. 
Estoppel,  abolition  of  distinction  between  sealed  and  unsealed  instruments, 
1274. 

acquisition  of  paramount  title  by  grantee,  1283. 

administratrix  waiving  dower,  1280. 

assignment  of  tax  certificate,  1279. 

attaching  creditor  cannot  claim  because  defeasance  unrecorded,  1110. 

attorney  fraudulentlj'  substituting  his  name  as  granbeo,  1308. 

attorney  in  fact  setting  up  subsequently  acquired  title,  1280. 

bond  describing  number  of  acres  in  tract,  1307. 

cession  of  land  to  government,  1279. 

composition,  deed  of,  1309. 
*  conveyance  of  all  right,  title,  and  interest,  1285. 

conveyance  of  husband  and  wife,  void  as  to  wife,  1276. 
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coi'iioration,  conveyance  to,  §  1280. 

co-tenant  bearing  share  of  purcliase  of  outstanding  title,  1290 
co-tenant  setting  up  tax  title,  12S3,  1301,  130(3,  141 G. 
deed  jDrohibited  by  statute,  1275, 
deed  void  in  part,  1276. 
deed-poll,  1285. 

defense  that  one  grantor  had  no  title,  1284. 
definition  of,  1273. 
doctrine  of,  arose  from  what,  1274. 
dower,  12S5. 
ejectment,  1284, 1294. 
estate  bound  by,  1281. 
estopi^el  against,  1311. 

execution  sale,  acquisition  of  title  at,  by  several  persons,  1295,  1297. 
executor's  recital  of  authority,  12S0. 
fraud,  beneficiary  attacking  trust  deed  for,  1286. 
fraud,  deed  obtained  by,  1308. 
from  covenants,  9-14,  949. 
general  recitals  lacking  certainty,  992. 
grantee  denying  grantor's  title,  1281. 
grantee  not  bound  by  recital  in  favor  of  stranger,  1279. 
grantor  setting  up  tax  title,  1281. 
guardian  of  lunatic,  1280. 
heir  contesting  title  of  co-heirs,  1289» 
in  tax  proceedings,  1374. 
infant,  1287. 

judgment  creditor  and  debtor,  privity  betwneen,  1284. 
limited  by  intention,  1310. 
married  women,  1287. 

married  woman  executing  deed  of  trust,  1280,  n. 
merger,  1322. 
mutuality,  131(} 

of  grantee  to  dispute  grantor's  title,  951. 
of  grantor  asserting  improper  execution  of  deed,  458. 
of  grantor,  from  negligence,  267. 

of  tenant  in  common  by  recital  in  deed  of  cotenant,  956. 
parties  bound  by,  1279. 

provision  inserted  in  deed  by  mistake,  1279. 
purchaser  from  co-tenant,  1293. 
receiver's  sale,  1281,  n. 
recital  of  history  of  title,  993. 

recital  that  grantee  is  about  to  divert  waters  of  creek,  997. 
registration  of  deed,  1277. 

release  of  attachment  on  false  representation,  1312. 
representation  of  land  free  from  encumbrances,  1281,  1312. 
representative  capacity  of  party  executing  deed,  1280. 
resulting  trust,  1282. 

setting  up  invalidity  of  deed  delivered  before  performance  of  con- 
dition, 323. 
stranger  claiming  benefit  of  recital,  996. 
street,  land  described  as  bounded  by,  1027. 
tenant  in  common  assailing  common  title,  1288, 1306. 
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title  acquired  under  order  of  court,  §  1283. 

title  from  same  source,  1317. 

to  claim  vendor's  lien  by  representing  property  unencumbered, 
1254. 

tnist  deed,  and  conveyance  by  grantor,  1296. 

trust  deed,  of  grantor  in,  1315. 

valuable  consideration,  1314. 

validity  of  deed,  1275. 

vendor  claiming  implied  lien,  1269. 

vendor  having  reserved  lien,  1241. 

what  covenants  will  create,  952. 

when  truth  appears,  1278. 

widow  of  intestate,  1292. 
Evidence,  acts  of  parties  to  show  intention,  840,  841. 

admissibility  of  acknowledged  deed  in,  467. 

aliunde,  of  official  character  of  officer  taking  acknowledgment,  502. 

as  to  true  consideration,  822,  823. 

certified  copy  of  deed  recorded  in  wrong  county,  666. 

circumstantial,  to  show  delivery  of  deed,  261. 

combination  among  bidders  at  tax  sale,  1386. 

declarations  of  party  as,  to  show  deed  a  mortgage,  1137. 

forfeiture  for  breach  of  condition,  clear  proof  required,  973. 

grantee  retaining  part  of  consideration  for  benefit  of  grantor  or  third 
person,  282. 

of  consideration  in  bargain  and  sale  deed,  810. 

of  corporate  seal,  343. 

of  delivery,  some  required,  261. 

of  mortgagor's  unsoundness  of  mind  to  affect  purchaser  under  fore- 
closure, 75. 

of  offers  by  grantor's  agent  on  question  of  delivery,  263. 

of  ratification  of  acts  of  attorney  in  fact,  361. 

of  time  of  registration  of  deed,  705. 

of  verbal  admissions  to  show  delivery,  266. 

on  delivery  of  deed,  statement  of  grantor,  261. 

on  issue  of  mental  unsoundness,  69. 

parol,  to  show  person  intended  as  grantee,  183. 

tax  deed  as,  1420, 1422. 

to  enforce  parol  agreement,  convincing  proof  required,  142. 

to  impeach  certificate  of  acknowledgment  for  fraud  or  collusion,  531, 
534. 

to  remedy  uncertainty  in  grantee,  192,  193. 

to  show  insanity  at  remote  periods  before  execution  of  deed  not 
admissible,  69. 

to  show  time  of  actual  delivery  admissible,  265. 
Examination  of  title,  time  for,  after  sale  under  power,  414. 
Exception,  cannot  bo  as  large  as  grant,  979. 

construction  of,  as  reservation,  980. 

description  referring  to  another  deed  containing,  1020. 

distinguished  from  reservation,  221. 
Exchange,  an  original  conveyance,  9. 

by  parol,  specific  performance  of,  159. 

by  persons  holding  bond  for  title,  14. 
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definition  of,  g  14. 

deposit  of  deeds  in  escrow,  322. 

enforcing  payment  of  check  for,  14,  n. 

estates  must  be  equal  in  interest,  14. 

perfected  at  common  law  by  entry,  14. 

resulting   trust,    husband    purchasing   land   with   wife's    monoy^ 
1161. 

warranty  deeds  by  parties  to,  852,  n. 

when  deeds  required,  14. 

whether  authorized  by  power  of  sale,  373,  436. 
Execution,  interest  of  purchaser  at,  divested  only  by  deed,  40. 

parol  promise  of  purchaser  to  convey,  void,  40. 

sale  of  equity  of  redemption,  1054,  1065. 

title  by,  1. 
Execution  of  deed,  attestation  must  be  made  at  grantor's  request,  257. 

attesting  witnesses  not  necessary  at  common  law,  255. 

authority  to  execute  deed  nmst  be  by  deed,  35G. 

burden  of  proof  to  set  aside  deed  because  not  read,  22&. 

by  corporation,  what  is  a  sufficient  recital  of,  335. 

by  deaf  and  dumb  persons,  227. 

by  municipal  corporations,  345,  351. 

by  private  corporations,  334,  344. 

by  trustees  for  sale,  431,  455. 

deed  inter  partes,  241. 

delivery  of,  260,  311. 

duty  of  oflQcer  as  to  reading  of  deed,  226. 

erroneous  reading,  effect  of,  230. 

escrow,  delivery  in,  312,  332. 

grantor  not  understanding  English,  228. 

power  to  sign  deed  where  grantor  is  absent,  235. 

reading,  how  far  essential,  225. 

rule  that  authority  to  execute  deed  must  be  by  deed  not  applicable 
to  corporations,  342. 

sealing  deed,  242,  254. 

several  persons  may  bind  themselves  by  one  seal,  254. 

signature  by  attorneys  in  fact,  379,  381. 

signature  by  mark,  237,  239. 

signature  by  holding  top  of  pen,  236. 

signature,  variance  in  name,  240. 

signing  in  grantor's  presence,  232,  234. 

signing  unnecessary  at  common  law,  231. 

under  powers  of  attorney,  352,  381. 

under  powers  of  sale  in  trust  deeds  and  mortgages,  382,  430. 

use  of  scrolls,  250. 

witnesses,  qualification  of,  259. 

witnesses  required  in  different  States,  256. 
Execution  sale,  agreement  to  allow  mortgagor  to  redeem  should  be  in  writ- 
ing, 42,  n. 

purchase  by  one  of  land  held  jointly,  1295, 1297. 

purchaser  at,  under  registry  acts,  G37,  638. 

vendor's  lien  to  secure  amount  bid  by  purchaser,  1261. 

See  Sheriff's  Deeds. 


INDEX.  919 

Executor,  after  death  of  purchaser  at  sale  under  power  in  mortgage,  may 
take  deed,  §  424. 

estoppel  from  recital  of  capacity,  1280. 

executing  deed  under  power  of  sale  after  mortgagor's  death,  421. 

recitals  in  deed  of,  as  evidence,  996. 

recital  in  deed  of  issuance  of  letters  testamentary,  455. 

resulting  trust,  purchase  with  trust  funds,  1162. 
Expectancy,  release  of,  by  parol,  62,  n. 
Explanatory  clause,  in  habendum,  218. 
False  description.    See  Description. 
Fee,  passes  upon  condition  subsequent,  959. 

See  Attorneys. 
Fee,  estate  in.    See  Construction. 

Femme  sole,  acknowledgment  of  deed  by  married  woman  acting  as  such, 
574,  575. 

See  Acknowledgment  by  Maeried  Women. 
Feoffment,  an  original  conveyance,  9. 

definition  of,  10. 

granting  words  of,  212. 

livery  of  seisin  essential  to,  10. 
Fence,  agreement  to  maintain  as  encumbrance  within  covenant,  907. 

as  a  division  line,  1035. 

as  monument  in  description,  1029. 

covenant  to  maintain,  as  running  with  the  land,  940. 

on  government  land,  1216. 

parol  agreement  for  removal  of,  1202. 
Fictitious  grantee,  insertion  of  name  of,  in  deed.  191. 
Fine  and  recovery,  what  is,  26. 
Fixtures,  agreement  for  removal  of,  1201. 

bathing-tub  and  lead-water  x'ipes,  1197. 

bell  used  for  farm  purposes,  1205. 

betterment  laws,  1216. 

blacksmith  and  wagoa-makors'  shop,  machinery  in,  1208. 

boards,  rails,  and  bricks  cut  and  made  on  soil  belonging  to  the 
United  States,  1203. 

boilers,  1208. 

bricks  in  kiln,  1206. 

building,  possession  of,  by  party  erecting,  as  notice,  1202,  n'. 

building  upon  land  of  another,  1198. 

carpenter  shop,  1216,  n. 

chattels  not  annexed  to  realty,  1203. 

constructive  annexation,  1207. 

contract  of  purchase,  right  to  remove  under,  1217,  1220. 

contract  of  purchase,  payment  of  rent,  1222. 

cord- wood,  on  public  land,  1203. 

cupboard,  1230. 

definition  of,  1191. 

distillery  and  appliances,  1206. 

doors,  1208. 

double  windows,  1207. 

dye-house  and  dye-kettles,  1197. 

eaves,  extreme  part  of  building,  1201. 

execution  sale  of  marine  railway,  1194. 
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execution  sale  of  steam-engine,  §  1194. 

execution  sale,  rights  of  purchaser  at,  1194. 

fence,  1202. 

furnance,  1197. 

furniture,  1230. 

gas-tittlngs,  1198. 

gas-fixtures,  1225. 

grantor  and  grantee,  general  rule  between,  1192,  1193. 

hewed  limber  and  fence  posts  unattached  to  soil,  1204. 

hop-poles,  1207. 

hotel  sign,  1197. 

house  on  blocks,  1220. 

hydraulic  presses,  steam  and  water  pipes,  1198. 

intent  of  annexation,  1223,  1224. 

keg  factory,  machinery  in,  1196,  n. 

kej's,  1207. 

language  in  deed  as  bearing  on,  1221. 

looms,  1213. 

machinery  in  mUls,  1208,  1215. 

manure,  1226. 

may  be  sold  without  deed,  37. 

mill  and  gin-stand  not  attached  to  soU. 

mills,  machinery  in,  1208,  1215. 

mortgagee  considered  a  j)urchaser,  1196. 

mortgagee's  right  to  building  erected  on  land  with  right  of  removal, 
1202. 

notice  of  right  to  remove,  1199. 

parol  evidence  to  show  removal  of  buildings  from  execution  sale,  1194. 

partition  by  tenants  in  common,  1195. 

pipe  for  supply  of  water,  1198. 

planing  machine,  1215. 

planks  constituting  floor  of  gin-house,  1207. 

possession  of  tenant  as  notice,  1199. 

potash  kettles,  1197. 

reservation  of  furniture,  carpets,  and  pictures,  1221. 

rough  plank  for  sjDreading  cotton  upon,  1197. 

rough  split  stone  for  use  in  door-step,  1204. 

saw-mill  built  upon  timbers,  1205. 

scantling  unattached,  1207. 

severance,  by  act  of  God,  1229.  * 

severance,  permanent,  1227. 

severance,  temporary,  1228. 

shafting,  1198. 

shelves,  drawers,  and  counter-tables,  1197. 

statute  allowing  removal  of  improvements  on  public  land,  1216. 

steam-engines,  1208. 

stills,  1197. 

stone  to  be  used  in  tomb,  1205. 

stoves,  1230. 

structure,  conveyance  of,  passing  title  to  land,  1200,  1201. 

temporary  removal  of,  1206. 

threshing  machine,  1198. 
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water-wheel  and  gearing,     1198. 
window-blinds,  1207. 

wood  and  timber  cut  down  before  sale,  1204. 
woolen  factory,  machinery  in,  1215. 
Florida,  alien,  right  of,  to  hold  land,  128. 

married  woman,  deed  by,  107. 

registry  laws  of,  585. 
Folcland,  definition  of,  2. 
For  closure,  sale,  parol  promise  of  purchaser  at,  to  convey  void.  40. 

purchaser  at,  not  affected  by  mortgagor's  insanity,  75. 

request  of  mortgagor  for,  when  another  has  assumed  mortgage,  1059. 
Forfeiture,  species  of  title,  1. 
Forged  deeds,  deed  surreptitiously  obtained  has  no  greater  force  than,  268. 

doctrine  of  notice  does  not  apply  to,  726. 

erasure  of  middle  initial  letter  in  name,  400. 

mortgage  included  under,  in  construction  of  criminal  statute,  5,  n. 

no  presumption  of  delivery  at  any  particular  time,  266. 

no  title  passes  by,  240. 

not  entitled  to  registration,  726. 
Formal  parts,  christian  name,  mistake  in,  206. 

corporation,  mistake  in  name  of,  192. 

date  not  necessary  to  validity  of  deed,  177. 

deed  to  partners,  208. 

delivery  at  date,  presumption  of,  178,  182. 

description  of  parties  sufficient  if  no  uncertainty,  189. 

designation  of  grantee  by  description,  184. 

enumeration  of,  176. 

form  of  the  deed  generally,  174. 

grantee,  ascertaining  who  intended,  209. 

grantee  dead,  187. 

grantee  fictitious,  191. 

grantee  must  be  capable  of  holding,  190. 

grantee,  uncertainty  of,  186. 

granting  words,  211,  212. 

grantor,  necessity  for  stating  name  of,  in  deed,  194,  204. 

habendum,  213,  220. 

junior,  designation  of,  207. 

naming  parties,  object  of,  183. 

reddendum,  221,  222. 

signing  by  wrong  name,  189. 

statutory  forms,  175. 

testimonium  clause,  223,  224. 

uncertainty,  extrinsic  testimony  to  remedj.  193L 

use  of  common  name,  185. 
France,  community  property  in,  807. 
Fraud,  acknowledgment,  between  parties,  may  bo  impoacned  for,  529,  535. 

assumption  of  mortgage,  collusion  of  grantee  with  mortgagee,  1088. 

beneficiary  attacking  trust  deed  for,  1286. 

creditors  sliowing  resuUing  trust  when  deed  made  in,  1172 

deed  delivered  in  escrow  obtained  by,  passes  no  title,  322. 

denying  claim  upon  jiroperty,  751. 

grantor  with  knowledge  of,  executing  new  deed,  1308. 
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in  action  to  set  aside,  for  want  of  delivery  of  deed,  heirs  should  bo 

made  parties,  §  264. 
in  mortgage,  enjoining  sale  under  power,  430. 
in  mortgage,  grantee's  right  to  show,  1054. 
in  quantity  of  land  conveyed,  1044. 
in  representations  of  grantor  as  to  title,  when  grantee  assumes 

mortgage,  1085. 
in  sales  under  power  in  trust  deeds,  purchaser's  knowledge-of,  410. 
inference  of,  from  inadequacy  of  consideration,  814. 
notice  of,  to  trustee  as  "affecting  cestui  que  trust,  784. 
of  agent,  as  affecting  principal  with  notice,  781. 
on  issue  of,  on  question  of  delivery,  offers  of  grantor's  agent  admis- 
sible, 2(53. 
person  securing  deed  by,  becomes  a  trustee,  738. 
recital  of  nominal  consideration  as  evidence  of,  against  trustee,  1009. 
representation  that  grantor  is  owner,  and  subsequently  acquiring 

title,  1281. 
secret,  in  legal  proceedings,  effect  on  title  at  sheriff's  sale,  1436. 
setting  aside  sale  under  trust  deed  for,  411. 
wife  signing  deed  by,  purchaser's  want  of  knowledge-of,  751. 
Frauds,  statute  of,  anterior  to  writing  not  necessary,  3. 
English  decisions,  authority  in  construction  of,  4. 
performance  of  condition  does  not  revest  legal  title,  4. 
provisions  of,  4. 
See  Statute  of  Frauds. 
Fructus  industrialos,  when  distinction  exists,  59,  60 
Furnace,  whether,  passes  by  deed  as  fixture,  1197. 
Furniture,  whether,  jDass  by  deed  as  fixtures,  1230. 
Further  assurance,  covenant  for.    See  Covenants. 
Gas-fittings,  whether,  pass  as  fixtures,  1198. 
Gas-fixtures,  whether,  pass  by  deed,  1225. 
Gas-globes,  whether,  pass  by  deed,  1221. 
Georiga,  attesting  witnesses  required  in,  256. 
disseisee,  deed  by,  113. 
married  woman,  deed  by,  107. 
registry  lasvs  of,  587. 
Gift,  an  original  conveyance,  9. 
by  parol,  148. 

community  property  to  husband  or  wife,  872. 
condition,  precedent  in,  964. 

consideration  of,  love  and  affection  and  small  sum  of  money,  11. 
includes  gratutitous  transfer,  11. 

in  compensation  for  services,  whether  community  property,  875. 
mode  of  conveyance  for  estate  in  tail,  11. 
or  advancement,  829. 
parol,  in  an  action  of  ejectment,  part  performance  must  be  specially 

pleaded,  148, 
parol,  may  be  enforced  in  case  of  part  performance,  148. 
to  cestui  que  trust  as  raising  resulting  trust,  1176. 
to  husband  and  wife,  11. 

voluntary,  of  community  property  in  fraud  of  wife,  873. 
whether  authorized  by  power  to  sell,  372. 
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Gin-Stand,  whether  conveyed  by  deed  as  a  fixture,  §  1205. 
Grammar,  in  construction  of  deeds,  843. 
Grant,  definition  of,  12. 

from  government,  whether  community  property,  8G9 

what  included  in  its  largest  sense,  12. 

what  may  be  transferred  by,  12. 

where  used  as  a  generic  term,  12. 
Grantee,  agent  of,  delivered  to,  as  escrow,  316. 

alien  as,  124,  132. 

assuming  mortgage  as  principal  debtor,  1056, 1061. 

capacity  of,  116. 

corporation  as,  120,  121,  122. 

covenant  of,  in  deed-poll,  940. 

creditor  attaching  interest  of,  when  deed  has  been  redelivered  for 

cancellation,  301. 

dead  at  time  of  deed,  187. 

deed  delivered  to,  cannot  operate  as  an  escrow,  814, 

deed  left  in  possession  of,  for  transmission  to  a  third  person,  271. 

delivery  to,  to  await  acknowledgment,  271. 

description  of,  sufficient  if  no  uncertainty,  189. 

designation  of,  by  description,  184. 

duress,  without  notice  of,  81. 

enforcing  vendor's  lien  against  heirs  of,  1254. 

executing  bond  for  conveyance,  deed  from  grantor,  301. 

fictitious,  deed  to,  191. 

"heirs"  of  a  living  person,  deed  to,  void,  184. 

heirs  of  person  deceased,  deed  to,  valid,  184. 

holding  deed  for  transmission  to  another,  317. 

husband  and  wife,  deed  to,  117,  118. 

husband,  name  of,  inserted  by  mistake,  equity  may  correct  mistake, 
119. 

infant  may  be,  116. 

infant,  redelivery  of  deed  to  grantor  for  safe-keeping,  306 

insertion  of  name  of,  before  delivery,  189. 

intoxication  of  grantor,  connivance  by,  80. 

land  not  sold  in  lifetime  of,  reversion  to  grantor,  965. 

married  woman  may  be,  116. 

must  be  capable  of  holding,  190. 

must  be  in  esse  at  time  of  conveyance,  123. 

must  perform  condition  before  entitled  to  deliver^',  321. 

name  of,  must  be  inserted  in  deed  before  becomes  operative,  456. 

not  afifected  by  fact  that  deed  was  delivered  against  wife's  instruc- 
tions, 263. 

not  bound  by  recital  in  favor  of  stranger,  1279. 

not  named  in  premises  may  take  under  habendum,  219. 

notice  of  trust  in  favor  of,  1007. 

omission  of  name  in  recorded  deed,  649. 

person  non  compos  mentis  maj^  be,  116. 

person  intended  may  be  shown  by  parol  evidence,  183. 

possession  of  deed  by,  without  grantor's  intention  to  make  deed 
operative,  264. 

protection  of,  by  statutes  giving  time  to  record  deed,  625. 

retaining  part  of  consideration  for  use  of  grantee,  828. 
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right  of  election  of,  ?  852. 

second,  with  notice  from  ftowa ylde  purchaser,  747. 

second,  without  notice,  740. 

showing  by  parol  evidence  non-assumption  of  mortgage,  1055. 

subsequently  acquired  title  inuring  to  benefit  of,  721,  722. 

uncertainty  of,  ISG. 

waiving  provision  of  execution  of  deed  by  grantor's  wife,  306. 

when  two  persons  answer  description,  right  one  must  be  proved,  192. 

wife,  conveyance  to,  116. 

See  Alien. 
Granting  words,  intention  to  convey  should  be  shown,  211. 

if  feoffment,  212. 

irreconcilable  conflict  between,  and  habendum,  220. 

nature  of  the  deed,  212. 

not  affected  by  wrong  tense,  211. 

"sign  over,"  211. 

to  have  effect  if  deed  contains  suflBLcient  words  to  convey  estate,  212. 

"to  go  to,"  211. 
Grantor,  after  removal  of  duress  may  acknowledge  deed,  81. 

agreement  by,  to  give  certain  portion  of  crop,  whether  condition,  978. 

arrest  of,  not  sufiBcient  to  constitute  duress,  82. 

assigning  to  words  peculiar  signification,  837. 

as  surety,  when  another  assumes  mortgage,  1056,  1061. 

authority  to  sign  name  of,  must  be  in  writing,  235. 

cannot  show  absence  of  consideration  to  defeat  deed,  834. 

capacity  to  convey  governed  by  law  rei  sitce,  05. 

condition  in  deed  to  retain  control  of  i^roperty  during  life,  961. 

construction  against,  848. 

convej'ance  of  estate  not  owned  by,  856. 

corporation  as,  114. 

corporation,  restriction  from  nature  of,  115. 

date  of  deed  executed  by  more  than  one,  177. 

deaf  and  dumb,  validity  of  deed  of,  71. 

deed  left  in  possession  of,  whether  delivered,  261. 

deed  may  be  valid  against  one,  and  invalid  against  another,  458. 

deed  of,  valid  if  he  understands  transaction,  68. 

deed  surreptitiously  obtained  from,  does  not  pass  title,  267. 

delivery  may  be  made  when  grantor  retains  physical  possession  of 
deed,  268. 

disabilities  classified,  64. 

disseisee,  deed  by,  112. 

duress,  deed  made  under,  81. 

duress,  effect  on  innocent  grantee,  81. 

duress,  strangers  cannot  take  advantage  of,  81. 

duress,  what  must  consist  of,  81. 

estoppel  of,  in  asserting  lien,  1241. 

executing  second  deed  to  vendee,  first  destroyed,  801. 

fixtures,  rule  as  to,  1192. 

has  legal  title  where  delivery  is  in  escrow,  until  performance  of 
condition,  323. 

husband  and  wife,  joint  deed  of,  101,  107. 

husband,  deed  of,  to  wife,  108. 
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identity  of,  must  appear  in  certificate  of  acknowledgment,  §§518,  520. 

if  acting  as  attorney  in  fact  also,  must  sign  twice,  2-10. 

if  sane  when  executing  deed,  same  sufficient,  74. 

imbecility,  weakness  of  mind  must  amount  to,  to  avoid  deed,  69. 

inadequacy  of  price  as  establishing  imposition,  69. 

in  assignment  for  benefit  of  creditors,  governed  by  law  of  place,  00. 

infancy  of,  85. 

infancy,  disaffirmance  before  majority,  87. 

infant,  action  by,  for  use  and  occupation,  93. 

infant,  declaring  intention  to  execute  eonformatory  deed,  97. 

infant,  deed  of,  delivered  after  majority,  98. 

infant,  deed  of,  voidable,  8G. 

infant,  exchange  of  land,  97. 

infant,  presumption  of  affirmance  from  acquiescence,  88,  89,  90,  91. 

infant,  purchaser's  knowledge  of  prior  conveyance  of,  99. 

infant,  quit-claim  deed  from,  93. 

infant,  ratification  by  executing  deed  subject  to  mortgage,  97. 

infant,  recital  of  affirmance  in  subsequent  deed,  97. 

infant,  restoration  of  consideration,  94,  95,  96. 

infant,  restoration  of  consideration,  rule  in  Indiana,  95. 

infant,  right  of  disaffirmance,  87. 

infant,  selling  same  property  twice,  93. 

infant,  subsequent  deed  inconsistent  with  prior  one,  93. 

infant,  what  is  a  sufficient  ratification,  97. 

infant,  where  minor  has  not  retained  consideration,  96. 

infant,  written  notice  of  affirmance,  93. 

insane  before  contract  to  convey,  vendee  not  bound  to  accept  title,  78. 

insane  child  as  heir,  enforcing  performance  of  contract,  78. 

insane,  deed  of,  heirs  can  avoid,  75. 

insane,  deed  of,  privies  in  estate  cannot  avoid,  75. 

insane,  deed  of,  strangers  cannot  avoid,  75. 

insane,  deed  of,  when  void,  74. 

insane,  deed  of,  when  voidable,  73. 

insane,  executor  of,  can  rescind  deed,  75. 

insane,  intention  to  ratify  deed  may  bo  presumed,  77. 

insane,  joining  in  wife's  deed,  72. 

insane,  may  avoid  deed  when  restored  to  reason,  75. 

insane,  must  be  able  to  ratify  deed  intelligently,  77. 

insane,  ratification  of  deed,  77. 

insanity  of,  67,  78. 

insanity,  subsequent,  effect  on  contract  of  purchase,  78. 

intoxication,  connivance  on  part  of  grantee,  80. 

intoxication,  degree  of,  80. 

intoxication,  disability  of,  79. 

intoxication,  long  continued,  so  as  to  weaken  mind  of,  80. 

intoxication,  may  be  pleaded  as  defense,  79. 

joint  tenants,  deed  by,  109. 

lunatic,  grantee's  knowledge,  69. 

married  woman  as,  100. 

may  avoid  deed  executed  when  insane,  75. 

may  bo  estopped  from  asserting  improper  execution  of  deed,  458. 

may  insert  power  of  sale  in  deed,  389. 
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may  recover  deed  delivered  without  authority,  §  324. 

memory  and  understanding  lost,  G7. 

mental  unsoundness,  evidence  on  issue  of,  69. 

must  intend  deed  to  operate,  before  grantee  can  acquire  rights,  264. 

necessity  for  stating  name  of,  in  deed,  194,  204. 

nervous  excitement  not  sufficient  to  invalidate  deed,  70. 

not  estopped  from  invalidating  deed,  delivered  before  compliance 
with  condition,  323. 

obligation  to  support,  not  secured  by  vendor's  lien,  1256. 

of  property  situated  in  another  State,  66. 

oflPers  of  agent  of,  to  show  delivery,  263. 

old  age,  incapable  of  acting  on  account  of,  67. 

partner,  deed  by,  subsequent  ratification,  111, 

partner,  deed  of,  110. 

partner,  deed  of,  with  consent  of  other  partners,  110. 

possession  of,  as  notice,  761,  764. 

presumed  to  have  legal  capacity,  67. 

preventing  performance  of  condition,  962. 

ratification  of  deed,  by  insane  grantor,  77. 

ratification  of  deed  surreptitiously  obtained,  268. 

recital,  when  considered  statement  of  only,  997. 

redelivery  to,  for  acknowledgment,  306. 

redelivery  to,  for  correctness,  306. 

redelivery  of  deed  to,  to  obtain  relinquishment  of  dower,  306. 

redelivery  of  deed  to,  for  safe-lieeping,  306. 

representation  by,  that  vendor's  lien  no  longer  exists,  1269. 

reservation  construed  against,  979. 

reservation  must  be  made  to,  979. 

retaining  right  of  control,  conveyance  not  an  escrow,  324. 

reversion  to,  if  land  not  sold  in  grantee's  lifetime,  965. 

reversion  to,  life  estate,  836. 

sex  of,  as  showing  will  power,  83. 

signing  deed  by  another  in  presence  of,  232,  234. 

signing  by  wrong  name,  188. 

stating  name  of,  in  certificate  of  acknowledgment,  503,  504. 

taking  advantage  of  breach  of  condition,  969. 

tenants  in  common,  deed  by,  109. 

threat  of  legal  proceedings,  deed  executed  under,  82, 

undue  influence,  deed  made  under,  84. 

undue  intluence,  distinguished  from  proper  influence,  84. 

undue  influence,  feeble  mind,  84. 

undue  influence,  relations  of  confidence,  84. 

validity  of  deed  determined  by  grantor's  mind  at  time,  69. 

weakness  of  mind  of,  68. 

what  evidence  admissible  on  issue  of  condition  of  mind  of,  69. 

when  insane,  restoration  of  consideration,  76. 

will  power  of,  83. 
Growing  crops,  effect  of  statute  of  frauds  in  Indiana,  62,  n. 

fructus  mdustriales  and  prima  vestura,  distinction  between,  59,  60, 
61,  62. 

occupancy  of  land,  on  question  of  whether  interest  in  laud,  58, 

sale  under  deed  of  trust  passing,  426. 
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slierifiF's  sale,  whether  conveys,  ?  1428. 

vendor's  lien  affecting,  1245. 

whether  an  interest  in  land,  57,  62. 
Guardian,  application  to  divSpose  of  mortgaged  property,  effect  upon  power 
of  sale,  384. 

cannot  set  aside  infant's  deed,  87. 

estoppel  of,  1280. 

resulting  trust,  purchase  of  land  with  trust  money,  1160, 1177. 

undue  influence,  84. 
Habendum,  effect  of,  as  limitation  upon  estate,  220. 

explanatory  clause  in,  218. 

irreconcilable  with  granting  clause  to  be  rejected,  220. 

not  an  essential  part  of  deed,  213. 

not  province  of,  to  introduce  new  subject-matter  into  grant,  216. 

qualification  of  previous  grant,  215. 

reference  to,  as  limiting  estate,  217. 

repugnance  between,  and  granting  words,  214. 

when  party  not  named  as  grantee  may  take  under,  219. 
Heirs,  of  a  living  person,  deed  made  to,  is  void,  184. 

of  a  person  deceased,  deed  made  to,  is  valid,  184. 

of  grantee,  vendor's  lien  may  be  enforced  against,  1254. 

parties  in  action  to  set  aside  deed,  2G4. 

setting  aside  deed  for  want  of  reading,  230. 

Shelley's  case,  rule  in,  846. 

taking  advantage  of  breach  of  condition,  969. 
Highway,  as  an  encumbrance  within  covenant,  910. 

covenant  of  seisin  not  broken  by  existence  of,  888. 

laud  bounded  by,  1024,  1025. 
Highest  bidder,  at  tax  sales,  1392. 

sale  to,  by  trustee,  442. 
Holding  top  of  pen,  signature  by,  euflacient,  236. 
Holland,  community  i^rop^rty  in,  867,  n. 
Homestead,  as  part  of  description,  1013,  1040. 

creation  of,  as  affecting  vendor's,lien,  1253. 

party  advancing  money  on  mortgage  to  prevent  enforcement  of 
vendor's  lien  against,  1253. 
Honorary  agreement,  to  execute  mutual  wills  cannot  be  enforced,  141,  u. 
Hop-poles,  whether  conveyed  by  deed  as  fixtures,  1207. 
Hotel  sign,  whether  passes  by  deed  as  fixture,  1197. 
House,  grant  of,  includes  land  under,  863. 

if  situated  on  another's  land  price  for,  may  bo  recovered  on  common 
counts,  37. 

may  be  sold  without  deed,  43. 

part  of  freehold  in  Massachusetts,  43. 

personal  propertj^  43. 

removed  by  fiood,  mortgage  lien  on,  1229. 
Husband,  deed  from,  to  wife,  108. 

delivery  of  deed  by,  against  wife's  instructions,  263. 

delivery  of  deed  by  wife  to,  for  registration,  306. 

exclusion  from  examination  of  wife  in  acknowledging  deed,  552,  553. 

explanation  of  deed  in  presence  of,  in  taking  wife's  acknowledg- 
ment, 561. 
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gift  of  community  property  to,  §  872. 

insane,  joining  in  wife's  deed,  72. 

name  of,  inserted  by  mistake  in  wife's  deed,  119. 

should  not  hear  examination  of  wife  in  acknowledgment  of  deed, 

554. 
See  Husband  and  Wife. 
Husband  and  wife,  agreement  with  polygamous  wife  to  give  her  interest  in 
property,  7G8,  n. 
conveyance  void  as  to  wife,  may  bind  husband  by  estoppel,  1:276. 
deed  made  to  wife,  presumption  of,  wliether  property  is  common, 

877,  878. 
deed  of,  need  not  be  acknowledged  before  same  ofQcer,  469. 
deed  to  wife  at  request  of,  declining  to  execute  mortgage,  1116. 
deed  to,  117. 

gift  of  community  property  to  either,  872. 
gift  to,  11. 

joint  deed  of,  101,  107. 
property    purchased  with  earnings  of  wife,  whether  comniunity 

property,  871. 
residence  of,  as  notice,  768. 

resulting  trust,  deed  to  wife  to  give  her  home,  1170. 
resulting  trust,  husband's  purchase  with  wife's  separate  property, 

1161. 
resulting  trust,  wife  acting  as  agent  of  husband,  1173. 
title  to  community  property  acquired  after  voluntary  separation,  873. 
voluntary  gift  of  community  property  by  liusband  in  fraud  of  wife, 

873. 
wife  possessing  term  of  years,  and  husband  after  marriage  purchas- 
ing reversion,  1324. 
wife  signing  deed  by  fraud,  purchaser's  want  of  knowledge  of,  751. 
See  Acknowledgment. 
Hydraulic  presses,  whether,  pass  by  deed  as  fixtures,  1198. 
Idaho  Territory,  community  property,  865. 
registry  laws  of,  588. 
tax  deed  as  evidence,  1422. 
Illegitimate  child,  love  and  aflection  for,  as  consideration  for  covenant  to 

stand  seised,  806,  n. 
Illinois,  alien,  right  of,  to  hold  land,  128. 

amendment  of  certificate  of  acknowledgment,  543. 

covenant  against  encumbrances,  905. 

covenant  for  further  assurance,  952. 

covenant  of  seisin,  886. 

defective  deeds  as  giving  notice,  661. 

disseisee,  deed  by,  113. 

new  notice  of  trustee's  sale,  414. 

publication  of  notice  of  tax  sale,  1363. 

registry  laws  of,  589. 

separate  real  estate  of  wife,  how  conveyed,  107. 

statute  tiiat  acknowledgment  might  be  made  before  certain  oflicers, 

470. 
surplusage  in  certificate  of  acknowledgment,  513. 
tenants  in  common  i^urchasing  title,  1299. 


INDEX.  929 

Imbecility,  not  sufl5cient  to  avoid  deed,  ?  69. 
Imposition,  as  shown  by  inadequate  consideration,  69. 

See  Fraud. 
Improvements,  as  part  performance,  must  be  permanent,  161. 

betterments,  claim  of  tenant  to,  may  be  conveyed  without  deed,  43. 

compensation  for,  162. 

compensation  for,  under  invalid  sale  under  power  in  trust  deed,  421. 

erection  of,  as  part  performance,  149,  160,  161. 

grantor  to  pay  for,  as  aflfecting  question  whether  claui^e  is  condition 
or  conditional  limitation,  975. 

interest  in  land,  rule  in  England,  43. 

may  be  conveyed  without  deed,  43. 

not  an  interest  in  land,  43. 

parol  contract,  vendee  has  lien  upon  land  for,  1G2. 

paymant  for,  when  resulting  trust  created,  1190. 

restriction  in  deed  for,  whether  condition,  990. 

right  of  vendee  to  set  off  value  of,  when  infant  disaffirms,  93. 

specific  performance,  benefit  from  use  of  the  land,  163,  166. 

upon  public  land,  statute  as  to,  1216. 
Inadequacy  of  price,  as  a  circumstance  showing  that  deed  is  a  mortgage,  1133. 

as  justifying  inference  of  fraud,  814. 

as  notice,  733. 

at  sale  under  trust  deeds  and  mortgages,  428. 

See  Consideration. 
Incorporeal  hereditaments,  transferred  by  grant,  12. 
Index,  effect  of  mistake  in,  692,  696. 

See  Registration. 
Indiana,  acknowledgment  of  deed  by  married  woman,  556. 

alien,  right  of,  to  hold  land,  128, 

amendment  of  certificate  of  acknowledgment,  539. 

covenant  against  encumbrances  as  running  witli  land,  905. 

fructu-s  industriales  and  prima  vcstura,  distinction  in,  61. 

growing  crops,  effect  of  statute  of  frauds,  02,  n. 

infant's  deed,  restoration  of  consideration,  95. 

necessity  of  stating  deed  to  be  sealed,  251. 

partnership  in  lands,  rule  in,  51. 

registry  laws  of,  590. 

rule  as  to  deed  by  disseisee,  113. 

separate  real  estate  of  wife,  how  conveyed,  107. 

stating  name  of  gi-antor  in  deed,  201. 

tax  deed,  as  evidence,  1420. 

tax  title  defective,  right  of  purchaser,  1351. 

tenancy  by  entirety,  118. 
Infancy,  disability  of,  85,  99. 

acquiescence,  presumption  of  affirmance  from,  88,  91. 

consideration  not  retained  by  minor,  96. 

deed  of  minor  voidable,  86. 

defense  of,  personal  to  infant,  86. 

disaffirmance,  right  of,  87. 

disaffirmance  before  majority,  87. 

estoppel,  1287. 

execution  of  power  of  attorney,  352. 

infant,  who  is,  85. 
II.  Deeds.  — 59, 
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infant  dying  before  majority,  I  87. 

infant,  married  woman,  delay  to  disaffirm  deed,  89. 

infant's  deed,  view  that  acquiescence  is  not  affirmance,  90. 

infant  may  take  by  deed,  116. 

purchaser  with  knowledge  of  infant's  prior  conveyance,  99. 

ratification  of  infant's  deed,  what  is  sufficient,  97. 

redelivery  to  grantor  for  safe-keeping  during  grantee's  minority,  306. 

restoi-ation  of  consideration,  94,  9(3. 

subsequent  deed  inconsistent  with  prior  one,  93. 
Injimction,  against  erection  of  flume,  989. 

against  execution  of  tax  deed,  13S7. 

against  sale  under  mortgage,  expense  of  continuance  of  advertise- 
ment, 430,  n. 

against  sale  of  land  dedicated  for  public  square,  978. 

against  sale  under  mortgage,  to  allow  mortgagor  to  rectify  mistake, 
430. 

against  sale  under  mortgage,  void  for  fraud,  430. 

against  sale  under  trust  deed,  not  allowed  because  money  is  scarce, 
430. 
Ink,  whether  deed  must  be  written  in,  136. 

See  Printing. 
Insanity,   at   remote   periods   before   execution    of    deed,   evidence    not 
admissible  to  show,  69. 

avoiding  deed  of  insane  grantor,  by  whom  may  be  done,  75. 

condition  of  party's  mind  before  and  after  execution  of  deed  may  be 
shown,  09. 

determined  by  grantor's  mind  at  time  of  deed,  69. 

deed  of  insane  jierson  not  under  guardianship  voidable,  73. 

deed,  when  void,  74. 

deed,  when  voidable.  73. 

evidence  on  issue  of  mental  unsoundness,  69. 

grantor  cannot  execute  deed,  67. 

husband  insane,  joining  in  wife's  deed,  72. 

imbecility  is  not,  69. 

lucid  interval,  deed  executed  in,  73. 

of  insane  person  void,  if  under  guardianship),  74. 

of  mortgagor,  efifect  of,  upon  i^ower  of  sale,  384. 

of  owner,  setting  aside  sale  under  trust  deed,  428, 

parties  presumed  to  have  legal  capacity,  67. 

ratification  of  deed,  77. 

restoration  of  consideration,  76. 

subsequent  ratification  by  husband  joining  in  wife's  deed  when 
insane,  72. 

vendor  insane  before  execution  of  deed,  78. 

weakness  of  mind,  67,  68. 
Inspection,  delivery  of  deed  for,  does  not  pass  title,  271. 
Intention,  acts  of  parties  as  showing,  840. 

^s  regards  fixtures,  1223. 

delivery  is  a  question  of,  262. 

estoppel  limited  by,  1310. 

evidence  of,  on  question  of  delivery,  263. 

expression  of,  against  merger,  1331, 1332. 
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Intention—  Continued. 

from  contemporaneous  facts,  §  851. 

in  construction  of  deeds,  836. 

in  merger,  1318,  1319. 

notice  of,  to  execute  deed,  750. 

of  grantee  to  assume  mortgage  should  be  clear,  10G7,  IOCS. 

of  grantor,  efiect  given  to,  where  no  manual  delivery  of  deed  has 

been  made,  269. 
strongest  words  of  conveyance  will  not  pass  estate  contrary  to,  7. 
to  keei)  mortgage  alive,  1326. 
to  transfer  future  interest,  837,  n. 

unless  grantor  intends  to  make  deed  operative,  grantee  acquires  no 
rights,  261. 

See   CONSTRtJCTION. 

Interest,  as  damages,  in  action  on  covenant  for  warranty,  939. 

payment  of,  as  a  circumstance  showing  that  deed  is  a  mortgage,  1132. 

See  Covenants  ;  Mortgage,  Deed  as  a. 
Interest  in  land,  interest  in  contingent  profits  is  not,  53. 
Interpreter,  taking  an  acknowledgment  of  deed  through,  537,  53S. 
Intoxicating  liquor,  condition  against  sale  of,  963. 

condition  forbidding,  as  encumbrance  within  covenant,  907. 

See  Conditions;  Covenants. 
Intoxication,  connivance  by  grantee,  80. 

degree  of,  to  set  deed  aside,  80. 

disabililj''  of,  79. 

party  may  plead,  79. 

weakness  of  mind  produced  by,  80. 
Iowa,  alien,  right  of,  to  hold  land,  128. 

assignment  of  certificate  of  sale  at  tax  sale,  1395 

covenant  against  encumbrances,  905. 

effect  of  mistake  in  record,  694. 

filling  blanks,  457. 

judgment  creditors  under  registry  acts,  641. 

necessity  of  stating  deed  to  he  sealed,  251. 

recitals  in  deed,  under  power  of  sale  in  trust  deeds,  425. 

registry  laws  of,  591. 

separate  estate  of  wife,  how  conveyed,  107. 

tax  deed  as  evidence,  1422. 

tax  sale,  purchaser  offering  to  pay  taxes  for  less  than  wliole  tract,  1393. 

whetlier  purchaser  under  quit-claim  deed  is  entitled  to  protection  of 
registry  acts,  671. 
Island,  description  of,  in  deed,  1017. 
Joint  purchasers,  deed  taken  in  name  of,  one  of,  1153. 

See  Resulting  Trusts. 
Joint  tenants,  husband  and  wife,  deed  to,  117. 

one  tenant  cannot  sell  by  metes  and  bounds,  109. 

whether  trustees  take  as,  432. 

wife  and  children,  conveyance  to,  860. 
Judgment,  alienation  void  as  against,  789. 

covenant  of  seisin  not  broken  by,  890. 

is  encumbrance  within  covenant,  907. 

lien  of,  prior  to  second  delivery  of  deed  held  in  escrow,  330. 

purchaser  at  sheriff's  sale  when  subrogated  to  lien  of,  1436. 
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Judgment —  Goniinued. 

satisfaction  of  lien  of,  when  property  sold  under  trust  deed,  g  403,  n. 

sheriff's  deed  as  dependent  upon  validity  of,  1426. 

tax  deed  sliowing  rendition  of  no,  1401. 

upon  note  does  not  destroy  vendor's  lien,  1272. 
Judgment  creditors,  as  purchasers  under  registry  acts,  fi34,  642. 

showing  debtor's  deed  to  be  a  mortgage,  1139. 

See  Registkation  ;  Mortgage,  Deeo  as  a 
Judicial  sales,  vendor's  lien  extends  to,  1257. 
Junior,  designation  of,  no  part  of  name,  207. 
Jurisdiction,  of  officer  taking  acknowledgment,  134,  488. 

See  Ackxowledgment  ;  OPFicEn. 
Kansas,  alien,  right  of,  to  hold  land,  12i^. 

defective  deeds  as  giving  notice,  G62. 
.  legislation  as  to  resulting  trusts,  1149. 

registry  laws  of,  592. 

rule  in  Shelley's  case,  846,  n. 
Kentucky,  alien,  right  of,  to  liold  land,  12S. 

attesting  witnesses  required  in.  256. 

doctrine  of  part  iDcrformance  in,  138. 

legislation  as  to  resulting  trusts,  1149. 

married  woman,  deed  by,  107. 

registry  laws  of,  593. 

rule  as  to  deed  by  disseisee,  113. 

rule  as  to  growing  crops  forming  part  of  the  realty,  62. 

rule  in  SheUcy's  case  abolished  in,  840,  n, 

tax  deed,  power  of  officer  to  execute  after  expiration  of  term  of 
office,  1411.  ' 

tenancy  by  entirety,  118. 
Keys,  whether  pass  by  deed,  1207. 
Knowledge,  by  purchaser  of  infant's  prior  conveyance,  99 

distinguished  from  notice,  727. 

of  grantor's  lunacy,  69. 

of  grantor's  want  of  title  as  defense  to  action  on  covenant,  897. 

of  encumbrance  as  defense,  913. 

See  Notice  ;  Covenants. 
Laches,  in  action  on  covenant  of  warranty,  931. 

in  forfeiture  for  breach  of  condition,  959. 

in  showing  deed  to  be  mortgage,  1138. 

resulting  trust,  enforcement  of,  1188. 

specific  performance,  party  seeking,  must  be  free  from,  142. 
Lake,  bounded  by,  1026. 
Lathe,  as  fixture,  1214. 
Latitude,  conflict  between  description  by  degrees  of,  and  map,  1020. 

See  Desckiption. 
Law,  whether  delivery  is  a  question  of,  SOS. 

See  Delivery. 
Lawful  issue,  construction  of,  in  deed,  847. 

See  Construction. 
Lease,  alteration  of,  460. 

an  original  conveyance,  9. 

assignment  of,  must  be  in  writing,  48. 

definition  of,  13, 
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lease —  Continued. 

executory  agreement  for,  must  bo  in  writing,  §  48. 

of  infant  voidable,  86. 

possession  under,  as  notice  of  landlord's  title,  77a,  776. 

power  to  make,  as  affected  by  restriction  on  alienation,  347, 

taken  by  grantor  under  deed  intended  as  a  mortgage,  1132. 

tax  sale,  purchase  by  lessee  at,  1416. 

whether  cpnsidered  an  encumbrance^  906,  907. 

writing,  not  formerly  necessary,  13. 

See  Covenants. 
Lease  and  release,  effect  derived  from  statute  of  uses,  22. 

granting  words  of,  212. 

no  livery  of  seisin  required,  25. 

of  what  consist,  25. 

tantamount  to  a  feoffment,  25. 
Letter,  as  authorizing  resale  by  grantor,  787. 

as  memorandum  of  contract,  143. 

as  showing  resulting  trust,  1182. 

showing  that  real  estate  was  employed  to  sell,  357,  363,  n. 

speaking  of  propriety  of  sale,  359,  n. 
Lex  rei  sitae,  construction  depends  upon,  837. 
Lien,  condition  construed  as,  1104. 

notice  of,  is  notice  of  all  particulars  of,  756. 

of  vendee  for  improvements,  162. 

unrecorded,  notice  of,  by  agent,  778. 
Lif&6state,  damages  for,  in  action  on  covenant,  920. 

existence  of  breach  of  covenant  of  seisin,  888. 

reversion  to  grantor,  836. 

value  of,  may  be  computed  by  tables,  900,  n. 

See  Construction  ;  Covenants. 
Light,  right  to,  as  encumbrance  within  covenant,  912. 

See  Covenants. 
Limitation,  distinguished  from  condition,  974. 

who  can  take  advantage  of,  974. 

See  Condition. 
Limited  estates.    See  Constiiuction. 
Lis  pendens,  actions  at  law,  principle  of,  applies  to,  794. 

notice,  actual,  £05. 

notice,  alienation  void  as  against  judgment,  789. 

notice,  attorne3"'.s  lion  for  fees,  800. 

notice,  cross-complaint,  793. 

notice,  diligence  in  i)rosecution  of  suit,  796,  797. 

notice,  doctrine  of,  generally  recognized,  788. 

notice,  ejectment,  actions  of,  795. 

notice,  given  by,  788,  805. 

notice,  grantee  to  partition  suit,  791. 

notice,  operation  of,  extends  to  gnmteo  of  grantee,  788. 

notice,  purchaser  from  person  not  a  party  to  suit,  792. 

notice,  purchaser  under  decree  has  right  to  writ  of  assistance  against 
purchaser  from  grantor,  790. 

notice,  reasonable  excuse  for  delay  in  i)rosecutJon  of  suit,  797. 

notice,  rule  of,  not  favored,  799. 

notice,  suit  must  affect  specific  property,  801 . 
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Lis  pendens —  Contwued. 

notice,  when  Us  pendens  commences,  §  802. 

statutory'  regulation,  803,  804. 
Livery  of  seisin,  ill  deed,  10. 

in  law,  10. 
Looms,  as  fixtures,  1213, 
Louisiana,  community  proi^erty,  865. 

grants  from  the  government,  whether  community  property,  870. 

married  \vomau ,  deed  b}',  107. 

necessity  of  stating  deed  to  be  sealed,  251. 

registry  laws  of,  593. 
Lucid  interval,  deed  of  insane  grantor  executed  in,  73. 
Lunatic,  deed  by,  G9. 

resultin-g  trust,  committee's  purchase  with  trust  funds,  1162. 

See  Insanity. 
Machinery,  whether  passes  by  deed,  1208, 1215. 
Maine,  alien,  right  of,  to  hold  laud,  128. 

disseisee,  deed  by,  113. 

doctrine  of  part  i^erformanco  in,  138. 

effect  of  covenant  of  seisin,  887. 

house,  personal  XJroperty  in,  43. 

husband  and  wife,  joint  deed  of,  101. 

mortgagee  may  divest  himself  of  possession  by  written  contract,  38. 

publication  of  notice  of  tax  .sale,  1382. 

registry  laws  of,  595. 

rule  as  to  growing  crops  forming  part  of  realty,  62. 

rule  in  Shelley's  case  abolished  in,  846,  n. 

stating  name  of  grantor  in  deed,  193. 

tax  deed  as  evidence,  1423. 

tenancy  by  entirety,  118. 
Mandamus,  officer  can  bo  compelled  to  execute  tax  deed  by,  1398. 

to  compel  sheriff  to  execute  deed  on  execution  sale,  1433,  n. 
Manual  delivery,  effect  given  to  intention  of  grantor,  269. 

in  case  of  resulting  trusts,  269. 

of  commissioner's  deed  not  essential  to  its  taking  effect,  270. 

of  deeds  not  required,  2G9. 

See  Delivery. 
Manure,  whether,  passes  by  deed,  1226. 
Map,  conflict  between,  and  survey  in  field,  1022. 

conflict  between  description  referring  to,  and  degrees  of  latitude, 
1020. 

loss  of  one  referred  to  in  description,  1021. 

parol  evidence  to  show,  1022. 

reference  to,  in  description,  1020,  1023. 

right  of  way  sho\vn  by,  1023. 

See  Description. 
Marine  railway,  whether  passes  by  sale  of  land  on  execution,  1194). 
Mark,  attesting  witness,  23S,  239. 

signature  by,  237. 
Marriage,  as  consideration,  SOS. 

condition  forbidding,  965. 

not  considered  as  part  performance,  173. 

with  other  acts  as  part  performance,  173. 
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Married  women,  acknowledgment  of  deeds  by,  g?  107,  548,  575. 

acting  aafemmes  sole,  acknowledgment  of  deed  by,  574,  575. 

assumption  of  mortgage  by,  lOSl. 

authorizing  blanks  to  be  filled,  456. 

capacity  of,  to  execute  mortgage  \vith  power  of  sale,  382. 

deed  containing  clause  of  assumption  of  mortgage,  1055. 

deed  of,  100, 107. 

delivery  by  husband  of  deed  against  wife's  instructions,  263. 

delivery  of  deed  by  ^\ife  to  husband  for  registration,  306. 

delivery  of  deeds  to,  307. 

estoppel,  12S7. 

execution  of  power  of  sale,  421,  434, 

gift  of  community  property  to  husband  or  wife,  S72. 

husband's  name,  insertion  of,  in  wife's  deed  by  mistake,  119. 

insane  husband  joining  in  wife's-deed,  72. 

may  bo  grantees,  IIG. 

powers  of  attorney  by,  353,  354. 

property  purchased  with  money-earned  by  wife,  whether  commun- 
ity property,  871. 

purchase-money  mortgage  by,  1111. 

recital  that  grantor  is  fcmme  covert,  999. 

resulting  trust,  paying  money  as  agent  for  husband,  1173. 

resulting  trust,  purchase  by  husband  with  wife's  separate  property, 
1161. 

separate  real  estate  of,  vendor's  lien  may  affect,  1257. 

subsequent  ratification  by  husband  insane  when  joining  in  deed,  72. 

title  to  communit}'-  property  acquired  after  separation, 

trustees,  acting  as,  434. 

trustee  for  purchasing  mortgage-executed  by  husband  and  wife,  1324. 

voluntary  gift  of  community  property  in  fraud  of  wife,  873. 

See  Acknowledgment  by  Married  Wo3£en. 
Maryland,  alien,  right  of,  to  hold  land,  128. 

attesting  witness  to  deed,  250. 

married  woman,  deed  by,  107. 

registry  laws  of,  59(3. 

rule  as  to  growing  crops  forming  part  of  realty,  62. 

stating  time  of  acknowledgment,  481. 

tenancy  by  entirety,  118. 
Massachusetts,  acknowledgment  before  certain  officers,  470. 

admission  of  acknowledged  deed  in  evidence,  467. 

alien,  right  of,  to  hold  land,  128. 

buildings,  personal  property  in,  43. 

deed  by  disseisee,  113. 

^ieed  to  husband  and  wife,  making  them  tenants  in  common,  118. 

effect  of  covenant  of  seisin,  886. 

effect  of  tender  mwn  power  of  sale,  391. 

gro\ving  timber  may  bo  transferred  without  deed,  62. 

married  woman,  deed  b3'',  103. 

relation  of  blood  or  marriage  not  essential  to  covenant  to  stand 
seised,  24. 

registry  laws  of,  597. 

rule  in  Shelley's  ease  abolished  in,  846,  u. 

stating  name  of  grantor  in  deed,  197. 
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Mental  weakness,  not  sufficient  to  avoid  deed,  §  69. 
Merger,  annuity,  land  charged  with,  passing  to  heir,  1336. 

assignment  after  payment  by  party  bound,  1345. 

assignment  of  mortgage  to  one  tenant  in  (common,  1334. 

assignment  of  mortgage  to  wife  of  mortgagor,  1343. 

cancellation  of  mortgage  by  deed,  1330. 

conveyance  of  land  subject  to  two  mortgages,  1338. 

conveyance  to  save  expense  of  foreclosure,  1318. 

covenant  against  encumbrances,  134G. 

deed  to  mortgagee,  1050. 

definition  of,  1318. 

destruction  of  equitable  estate,  1335. 

deed  from  mortgagor  to  mortgagee  as  affecting  assignee  of  mortgage, 
1340. 

equitable,  into  partial  legal  estate,  1324. 

estoppel  of  grantor,  1322. 

execution  sale,  purchase  at,  1329. 

expression  of  intention  against,  1331,  1332. 

foreclosure  suit  where  prior  mortgagee  not  made  a  party,  1337. 

foi'cclosuro  where  notes  become  due  at  different  times,  1322,  n. 

ignorance  of  another  mortgage,  1327. 

marriage  of  mortgagee  with  mortgagor,  1343. 

mortgage  in  trust  for  mai'ried  woman,  1341. 

mortgage  remaining  uncanceled,  1326. 

mortgagee  becoming  heir,  1336. 

mortgagee's  purchase,  1325. 

mortgagee  succeeding  as  devisee  to  undivided  half  of  premises,  1324. 

not  favored,  1320. 

owner  re-issuing  mortgage,  1322. 

payment  of  mortgage,  1321. 

possession  by  mortgagee,  1321. 

purchase  by  mortgagee  of  undivided  part  of  premises,  1337. 

purchase  by  mortgagor  of  mortgage  executed  by  himself  and  wife, 
1343. 

purchase  of  equity  of  redemption  by  prior  mortgagee,  1323. 

purchase  of  mortgage  by  trustee  for  married  woman,  1324. 

purchase  of  reversion  by  husband  where  wife  possessed  of  term  of 
years,  1324. 

purchase  of  senior  mortgage,  1318. 

question  of  intention,  1318. 

quit-claim  deed  as  assignment  of  mortgage,  1333. 

re-af5rmation  of  mortgage,  1328. 

record,  reliance  upon,  1342. 

redemiJtion  of  first  mortgage  by  party  who  has  executed  second 
with  warranty,  1346. 

reference  in  deed  to  cancellation  of  mortgage,  1320. 

same  person  and  same  right,  1324. 

sureties,  deed  to,  1344. 

tenant  foi*  life  paying  off  encumbrance,  1324. 

void  conveyance  to  cestui  que  trust,  1324. 
Metes  and  bounds,  one  joint  tenant  or  tenant  in  common  cannot  sell  by,  109. 

parol  agreement  to  pay  for  deficiency  in,  void,  43. 

See  Description. 
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Mexico,  laws  of,  permit  parol  sale  of  land,  §  28. 

MicMgan,  agreement  void  connected  with  other  agreement  renders  latter 
void,  62. 

alien,  right  of,  to  hold  land,  128. 

attesting  witness  required  in,  256. 

deed  includes  mortgage,  5,  n. 
-*         deed  in  law  relating  to  forgery  includes  mortgage,  5,  n. 

deed  of  sheriff  as  evidence  of  regular  foreclosure,  425. 

disseisee,  deed  bj',  113. 

legislation  as  to  resulting  trusts,  1149. 

presumption  of  delivery  of  deed,  179. 

registry  laws  of,  598. 

rule  in  Shelley's  case  abolished  in,  84G,  n. 

separate  estate  of  wife,  how  conveyed,  107. 

statement  of  mortgagor's  name  in  notice  of  sale  under  statutory 
foreclosure,  405. 

tax  title  defective,  right  of  purchaser,  1351. 

tenancy  by  entirety,  118. 
Mills,  machinery  in,  whether  passes  by  deed,  1208, 1215. 
Minerals,  exception  of  coal  from  land,  980. 

petroleum,  not  included  under  reservation  of,  979. 

reservation  of,  by  tenant  in  common,  981. 

reservation  of,  must  respect  surface  rights  of  support,  979. 
Mining  claims,  necessity  of  writing  to  convey,  82. 

statutory  regulation,  33. 
Minnesota,  alien,  right  of,  to  hold  land,  128. 

attesting  witnesses  requh-cd,  250. 

covenant  for  further  assurance,  952. 

protection  of  purchaser  under  quit-claim  deed  under  registry  acts, 
671. 

registry  laws  of,  599. 

rule  in  Shelley's  case  abolished  in,  846,  n. 

separate  real  estate  of  wife,  Iiow  conveyed,  107. 
Minor.    See  Infancy. 

Mirrors,  whether,  pass  by  deed  as  fixtures,  1230. 
Missisoippi,  alien,  right  of,  to  hold  land,  128. 

amendment  of  certificate  of  acknowledgment,  540. 

attesting  witness  to  deed,  256. 

disseisee,  deed  by,  113. 

fructus  industriales  and  prima  vestura,  distinction  in,  61. 

married  woman,  deed  of,  107. 

part  performance,  doctrine  of,  does  not  prevail,  138. 

protection  to  purchaser  under  quit-claim  deed,  672. 

registry  la%vs  of,  600. 

rule  in  Shelley's  case,  846,  n. 

stating  name  of  grantor  in  deed,  202. 

tax  title,  defective,  right  of  purchaser,  1351. 

tenancy  by  entirety,  118. 
Missouri,  alien,  right  of,  to  hold  land,  128. 

amendment  of  certificate  of  acknowledgment,  541. 

covenant  for  further  assurance,  952. 

married  woman,  deed  by,  107. 

necessity  of  stating  deed  to  be  sealed,  251. 
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Missouri —  Continued. 

presumption  of  delivery  of  deed,  §  179. 

protection  of  purchaser  under  quit-claim  deed,  671. 

registry  laws  of,  601. 

rule  in  Shelley's  case  abolished,  846,  n. 

tenancy  by  entirety,  118. 
Mistake,  clerical,  in  certificate  of  acknowledgment,  514,  515.  •" 

in  copying  deed  in  record,  680,  689. 

in  describing  party  of  first  part,  389. 

in  description,  where  grantee  has  assumed  mortgage,  1086. 

in  index,  692,  696. 

in  inserting  clause  of  assumption  in  deed,  1075. 

in  reading  deed,  230. 

in  recital  in  sheriflf 's  deed,  1430. 

in  record,  correction  of,  698. 

in  record,  decree  correcting,  699. 

insertion  of  husband's  name  in  wife's  deed  by,  119. 

of  mortgagor,  in  failing  to  attend  sale  under  mortgage,  428. 

resulting  trust,  deed  made  to  father  where  consideration  paid  by  son, 
1173. 

See  Description. 
Montana  Territory,  registry  laws  of,  602. 
Monuments,  ambiguity  as  to,  1032. 

in  description,  control  courses  and  distances,  1029. 

in  description,  when  do  not  control,  1029. 

shed  and  fence  as,  1029. 

See  Description. 
More  or  less,  signification  of,  in  description,  1046. 

Mortgage,  agreement  to  allow  mortgagor  to  redeem  at  execution  sale  must 
be  in  writing,  42,  n. 

agreement  to  convert  into  conditional  sale  must  be  in  writing,  44. 

alteration,  agreement  for,  must  be  in  writing,  44. 

alteration  of,  by  increasing  amount  secured,  460. 

assignment  of,  by  invalid  sale  under  power,  421. 

assignment  of,  to  one  tenant  in  common,  1334. 

attorney  has  no  power  to  satisfy,  until  payment,  363. 

by  director  of  corporation,  as  notice,  778. 

cannot  be  retained  for  another  debt  without  mortgagor's  consent,  46. 

covenant  of  seisin  not  broken  by,  890. 

covenant  to  pay,  956. 

deed,  includes  under  Michigan  laws  relating  to  forgery,  5,  n. 

deed  maj'  be  shown  to  be  by  parol  evidence,  1133. 

defense  of  grantee  against,  1003. 

description,  agreement  for  substitution  of,  must  be  in  writing,  44. 

equity  of  redemption  divested  only  by  writing,  42. 

extension  of  time  for  redemption,  whether  must  be  in  writing,  46. 

for  purchase  money  by  married  woman.  111. 

for  iDurchase  money  under  registry  acts,  043. 

for  support,  with  absolute  deed  as  notice,  767. 

is  encumbrance  within  covenant,  907. 

mention  of,*  by  way  of  description,  1048. 

merger,  1318, 1346. 

of  infant  voidable,  SO. 
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on  land,  deed  to  which  is  held  in  escrow,  g  324. 

or  conditional  sale,  iiresuraption  as  to,  1147. 

parol  evidence  to  show  grantee  did  not  assume,  1055 

powers  of  sale  in,  382,  430. 

power  to  make,  as  affected  by  restriction  on  alienation,  347. 

presumption  of  deduction  of  amount  of,  from  consideration,  1052. 

prior  unrecorded  deed  referring  to,  1000. 

promise  by  mortgagee  to  relinquish  claim  on,  whether  must  be  in 
writing,  4(3. 

purchaser  on  assuming,  as  principal  debtor,  lOoG,  1061. 

purchaser  under  contract  of  sale  executing,  724. 

quit-claim  deed  as  assignment  of,  1334. 

quit-claim  deed,  grantee  under  disputing  mortgage,  1066. 

recital  of  note  in  deed  to  subsequent  granteo,  1001. 

registered  in  book  of  deeds,  630. 

release  of  grantee  of  covenant  to  pay,  1093. 

representation  by  mortgagee  as  to  pi'iority,  751. 

satisfied,  cannot  be  revived  by  parol,  46. 

setting  off  against  purchase  money,  1053. 

subsequent  agreement  to  cliange,  1134. 

tax  sale,  person  in  possession  buying  at,  141G. 

unrecorded,  sale  under,  power  in,  393. 

Avife  refusing  to  execute,  when  deed  made  to,  1116. 

withdrawal  of,  before  registration,  70f5. 

See  PoAVERS  of  Sale  ix  Trust  Deeds  and  Mortgages. 
Mortgage,  dead  as,  absolute  title,  transfer  of,  1106. 

acts  and  declarations  of  parties,  1134,  1137. 

administrator,  deed  to,  1113. 

agreement  that  grantee  may  buy,  1128. 

agreement  that  grantee  may  sell,  1126. 

agreement  to  convert  mortgage  into  absolute  sale,  1107. 

agreement  to  roconvey  showing  absolute  sale,  1125. 

agreement  to  resell,  1120. 

assignment  of  lease  or  mortgage,  1134. 

assignment  of  mortgage,  conveyance  to  person  Avith  notice  is,  1109. 

at  law,  deed  and  defeasance  of  different  dates,  1102. 

at  law,  deed  and  defeasance  executed  at  same  time,  1101,  1102. 

at  law,  defeasance  under  seal,  1101. 

at  law,  grantor  must  be  entitled  to  defeasance,  1101. 

at  law,  rule,  1101. 

at  law,  verbal  agreement  to  execute  defeasance,  1102. 

attaching  creditor  claiming  estoppel  because  defeasance  not  recorded, 
1142,  n. 

bankruptcy  proceedings,  notice  in,  1142. 

bond  reciting  indebtedness  of  grantor,  1115.  n. 

cancellation  of  defeasance,  1105,  1106. 

character  of  transaction  fixed  in  beginning,  1134. 

condition  in  deed  construed  as  lien,  1101. 

conditional  sale,  1110. 

conditional  sale  or  mortgage,  presumption  in  doubtful  case,  1110, 1147. 

confidential  relations  between  parties,  1108. 

contract  for  sale,  third  person  advancing  money  and  taking  deed,  1124. 
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conveyance  made  upon  trust,  ?  1128. 

conveyance  to  secure  future  loans,  112S. 

debt,  whenever  exists,  transaction  a  mortgage,  1115. 

debts  of  grantor,  grantee  to  pay,  1125. 

declaration  in  deed  that  it  is  conditional,  1125. 

deed  and  defeasance  at  same  date,  parol  evidence  to  show  conditional 

sale,  1103. 
deed  and  defeasance  to  be  construed  by  court,  1102. 
deed  with  lease  back,  1112. 

defeasance  lost  or  destroyed  by  fraud  or  mistake,  1103. 
delay,  ofifect  of,  in  seeking  relief,  1138. 

equity  has  exrdusivo  jurisdiction  to  declare  a  deed  a  mortgage,  1136. 
equity  of  redemption,  -waiver  of,  1107. 
foreclosure,  deed  intended  as  a  mortgage  may  be  treated  as  such  in, 

1115. 
foreclosure  sale,  third  person  advancing  money,  1112. 
grantee  absolute  owner  as  to  third  parties,  1141. 
grantee  taking  possession  and  selling  property,  estoppel  of  grantor, 

1138,  1141. 
grantee  to  procure  testimony  of  witnesses,  1103. 
grantee's  grantee  without  valuable  consideration,  1141. 
grantee's  right  to  have  transaction  decreed  a  sale,  1125. 
inadequacy  of  price,  1133. 

in  equity,  defeasance  may  be  in  favor  of  third  person,  1101. 
in  equity,  wlien  executed  as  security  for  monej',  1112. 
interest,  payment  of,  1182. 

judgment  creditor  may  show  deed  to  be  a  mortgage,  1139. 
loan,  absolute  deed  made  upon  application  for,  1117,  1118,  1119. 
loan,  presumption  of,  1118. 

married  woman,  purchase-money  mortgage  by,  1111. 
note  not  necessary,  1115,  1120. 
notice,  actual,  of  unrecorded  defeasance,  1109. 
notice  given  by  recording,  1109. 
occupation  of  mortgagor  as  notice,  1109. 

parol  evidence  to  show  deed  and  defeasance  parts  of  same  transac- 
tion, 1103. 
parol  evidence  to  show  deed  intended  as  a  mortgage,  1130. 
parol  evidence  to  show  mortgage  a  conditional  sale  inadmissible, 

1144. 
parol  proof  of  other  conditions,  1145. 
partition,  agreement  by  grantor  not  to  make,  without  grantee  as, 

1126. 
payment  of  debt  by  mortgagor,  1143. 
payment  of  deed,  deed  given  as,  1115,  1120. 
payment  of  I'ent  owed  by  lessee  to  grantee  under  supplementary 

bill,  1138,  n. 
possession  by  grantor,  1131. 
purchase  by  third  person,  1124. 

purcliase  of  mortgaged  premises  by  mortgagee,  1121. 
purchaser's  knowledge  that  grantor  claims  interest,  1134. 
question  of  intention,  1112. 
quit-claim  deed,  how  considered,  1130. 
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quit-claim  deed  of  mortgagor  to  mortgagee,  ?  1120. 

receipt  mentioning  deed  as  absolute  conveyance,  1107. 

recital  in  absolute  deed  of  security  for  loan,  112o. 

reconveyance    and  second  deed,    redelivery  of  same  defeasance, 
1102,  n. 

recording  conditional  deed  as  mortgage,  1134. 

redemption,  mortgagor  allowed  right  of,  after  expiration  of  time  for, 
1124. 

release  of  equity  of  redemption  by  mortgagor,  1134,  n. 

rent,  payment  of,  intended  as  interest,  1132. 

restriction  of  right  of  equity  of  redemption,  1107. 

sale  and  resale,  1135. 

sheriff's  deed  as  mortgage,  1140. 

subsequent  purchaser,  bound  by  only  what  appears  in  record,  1109. 

surplus  after  sale,  1127. 

taxes,  liability  for,  1122,  1123. 

third  person,  right  of,  to  dispute  character  of  instrument,  1114. 

time  for  redemption,  1146. 

transaction  originally  treated  as  sale,  1106. 

under  bankruptcy  law,  1110. 

vendee's  possession  without  payment  of  interest  or  rent,  1120. 

voluntary  deed,  and  agreement  for  mortgage  1116. 
Mortgage,  deed  subject  to,  acceptance  of  deed  by  agent  of  grantee,  176. 

acceptance  of  deed  by  grantee,  1074. 

acceptance  of  deed,  evidence  as  to,  1074. 

agreement  for  assumption  in  unusual  place  in  deed,  10S3. 

amount  stated  in  deed,  grantee  cannot  dispute,  1034. 

assessment,  promise  of  mortgagor  to  pay,  1073. 

assignment  for  benefit  of  creditors,  1052. 

attorney's  fee,  liability  of  grantee  for,  1071. 

bond  of  grantor  to  keep  grantee  harmless,  1092. 

buying  on  reliance  of  defending  against  mortgage,  1066. 

clause  inserted  without  grantee's  knowledge,  1049. 

collusion  of  grantee  with  mortgagee,  1088. 

consideration,  deduction  of  mortgage  from,  1064. 

consideration  of  deed  may  be  inquired  into,  1073. 

consideration,  jDresumption  of  deduction  of  mortgage  from,  1052. 

contemporaneous  agreement,  1069. 

contract  of  sale,  assumption  of  mortgage  under,  when  deed  made  to 
another,  1072. 

contract  to  take,  1049. 

contribution  by  purchasers  of  several  parts  of  land,  1062. 

covenant  against  encumbrances,  exception  of  mortgage  from,  lOSO,  n. 

covenant  excepting  mortgage,  1066. 

deed,  at  request  of  husband  to  wife,  1055. 

deed  stating  assumption,  contract  of  sale  stating  only  land  to  be  sub- 
ject to  mortgage,  1049. 

deed  to  tenants  in  common,  1005. 

deed  without  grantee's  knowledge,  1077. 

defective  release  of  homestead  as  defense,  1056. 

defense  by  grantee  against  mortgage,  1003. 

description,  mention  of  mortgage  by  way  of,  1048. 
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description,  mistake  in,  §  1086. 

discharge  of  mortgage  by  grantor,  1092. 

discharge  of  mortgagor  from  personal  liability  as  affecting  lien,  1058. 

enforcement  of  grantee's  promise  before  payment  by  grantor,  1091. 
equity  of  redemption,  purchase  of,  merely,  1047. 

evidence  on  question  of  assumption,  1073. 

execution,  sale  of  equity  of  redemption  on,  1054. 

execution  sale,  purchaser  at,  cannot  contest  validity  of  mortgage, 
1054,  1065. 

extention  of  time  of  payment  of  mortgage,  1057. 

failure  of  title,  grantee's  defense  based  on,  1056. 

foreclosure,  request  of  mortgagor  for,  1059. 

fraudulent  representations  of  grantor  as  to  title,  1085. 

grantee,  liability  of,  1079. 

grantee  may  show  invalidity  of  mortgage  when  no  deduction  made, 
1066, 

grantee's  right  to  deduct  mortgages,  1097. 

grantor,  personal  liability  of,  1089. 

grantor's  right  to  recover  from  grantee,  1094. 

habendum  clause,  subject  to  mortgage,  1067. 

implied  promise  of  grantee  to  indemnify  grantor,  1078,  1079. 

implication  of  obligation  on  part  of  grantee,  1070. 

intention  of  grantee  to  assume,  should  be  clear,  1067. 

intention  to  be  gathered  from  whole  deed,  1068. 

intermediate  grant  subject  to  first  mortgage,  1087. 

intervening  encumbrances,  deed  from  mortgagor  to  mortgagee  as 
against,  1051. 

invalidity  of  mortgage  under  pre-emption  laws,  right  to  show,  1056. 

invalidity  of  mortgage,  when  may  be  shown,  1066. 

married  woman,  grantee  as,  1081,  1082. 

mortgagee,  deed  to,  1050,  1051. 

mortgagee  enforcing  promise  of  grantee,  1089,  1090. 

mortgagee  maintaining  personal  action  against  grantee,  1056. 

mistake  in  inserting  in  deed,  clause  of  assumption,  1075. 

notice  of,  rights  of  mortgagee  from  assumption  clause  in  deed,  1096. 

outstanding  title,  purchase  of,  by  grantee,  1098. 

parol  evidence  that  grantee  did  not  assume  mortgage,  1055. 

payment  by  mortgagor,  grantee  proving,  1066. 

principal  debtor,  purchaser  becomes,  1056. 

promise  for  benefit  of  third  person,  10S9,  n. 

purchaser  of  part  of  land,  1062. 

record  as  presumption  of,  grantee  bound,  1055, 

refusal  to  take  deed  containing  clause,  1049. 

release  of  covenant  against  encumbi*ances  by  grantee's  subsequent 
assumption,  1080. 

release  of  covenant  of  assumption  by  grantor,  1093. 

release  of  grantee,  1058. 

rents  and  profits,  right  of  purchaser  of  part  of  land  to,  on  discharg- 
ing mortgage,  1062. 

rescission  of  agi'eement  to  assume  mortgage  in  contract  of  sale,  before 
foreclosure,  1056. 

setting  ofif  mortgage  against  purchase  money,  1053. 
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shoAring  in  foreclosure  suit  consideration  partly  labor,  §  1056. 

stockholder's  judgment  against  corjwration  having  mortgage  on  land , 
1C65. 

suit  on  promissory  note,  defense  that  land  was  sold  to  satisfy  lien, 
1053,  n. 

two  mortgages,  deed  subject  to,  1099. 

usury,  grantee  showing,  1063. 

verbal  promise  of  grantee  to  assume  mortgage,  1073. 

verbal  promise  that  grantor  should  advance  money,  1084. 

view  tiaat  relation  of  surety  does  not  affect  mortgagee,  lOGO,  1061. 
Mortgagee,  compensation  of,  for  making  sale,  388,  u.,  392,  n. 

deed  to,  subject  to  mortgage,  1050. 

does  not  lose  power  to  sell  by  conveyance  of  part  of  premises,  397. 

entitled  to  benefit  of  covenant  of  warranty,  938. 

possession  of,  divested  by  written  contract,  33. 

power  of,  to  adjourn  sale,  414. 

presence  of,  at  sale  under  power,  413. 

prior,  has  right  to  sell  under  power  notwithstanding  subsequent 
encumbrancer  has  filed  bill  to  foreclose,  397. 

purchaser,  considered  as,  under  i-egistry  acts,  G31. 

right  of,  to  fixtures,  1196. 

right  of,  to  purchase  at  sale  under  power,  417. 

sale  to,  extinguishes  debt  to  extent  of  bid,  417. 

second,  buying  at  sale  under  first  mortgage,  417. 

to  secure  i:)re-existing  deed  as  purchaser  under  registry  acts,  632. 

when,  may  execute  deed  to  himself,  420. 
Mortgagor,  acquiescence  of,  curing  defect  in  sale  under  power,  412. 

bankruptcy  of,  selling  under  power  of  sale,  428. 

insanity  of,  does  not  affect  jjurchaser  at  foreclosure  sale,  75. 

may  purchase  at  sale  under  mortgage,  417. 

mistake  in  failing  to  attend  sale  under  mortgage,  428. 

requesting  foreclosure,  when  another  has  assumed  mortgage,  1061. 

sale  abortive,  expenses,  398,  n. 

tax  sale,  purchase  at,  1416. 
Mortmain,  statutes  of,  where  prevail,  120. 

See  Corporations. 
Motive  of  grantor,  exjaression  of,  in  deed,  838. 

Municipal  corporations,  acquiring  land  subject  to  same  rules  as  individual, 
978. 

cannot  convey  title  by  simple  ordinance  or  vote,  351. 

cannot  ratify  void  sale,  345. 

cemetery,  land  conveyed  for,  by  unrecorded  deed  to  trustees,  1001. 

deed  need  not  recite  resolution  or  contingency  authorizing  sale,  348. 

deed  sufficient  if  executed  by  proper  officer  in  his  official  capacity, 
349. 

dedication  of  land  for  public  square,  978. 

execution  of  deed  b3'  majoi-ity  of  members  of,  governing  board  of,  345. 

execution  of  deed  by  mayor  pro  tempore,  350. 

if  right  to  sell  depends  upon  precedent  condition,  same  must  be 
performed,  346. 

mode  of  alienation  prescribed  by  charter  of,  must  bo  observed,  345. 

ordinance  declaring  map  to  be  oflGlcial,  1022. 
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parol  evidence  to  show  official  designation  of  persons  signing  deed, 

§350. 
regularity  of  deed  i^resumed,  348. 

restriction  on  alienation  as  affecting  power  to  mortgage  or  lease,  347. 
sale  under  void  ordinance,  345. 

same  rule  as  to  recital  of  authority  applies  to,  as  to  general  govern- 
ment, 349. 
statutory  requirement  as  to  signing  must  bo  observed,  350. 
unincorporated  town,  reservation  to,  9S7. 
Naaes,  parties  presumed  to  use  their  real,  505. 
Naturalization,  effect  of,  upon  conveyance  to  alien,  132. 
Navigable  streams,  as  boundaries,  1028. 
Nebraska,  alien,  right  of,  to  hold  land,  128. 
covenant  against  encumbrances,  905. 
registry  laws  of,  COS. 

separate  estate  of  wife,  how  conveyed,  107. 
Negligence,  as  regards  notice,  752. 

in  grantor  allowing  deed  to  be  surreptitiously  obtained,  267. 
Nevada,  community  property,  8G5. 

registration  of  conveyances  giving  notice,  030. 
registry  laws  of,  604. 

separate  estate  of  wife,  how  conveyed,  107. 
New  Hampshire,  alien,  right  of,  to  hold  land,  128. 
attesting  witnesses,  required  in,  256. 
consideration  of  blood  or  marriage  essential  to  covenant  to  stand 

seised,  24. 
disseisee,  deed  by,  113. 

fructus  industriales  and  prima  vestura,  distinction  in,  61 . 
husband  and  wife,  joint  deed  of,  101. 
registry  laws  of,  605. 
rule  in  Shelley's  case,  846,  n. 
stating  name  of  grantor  in  deed,  195. 
New  Jersey,  alien,  right  of,  to  hold  land,  128. 

manure,  rule  as  to  passing  by  deed,  1226. 
registry  laws  of,  006. 

rule  in  Shelley's  case  abolished  in,  846,  n. 
signification  of  grant  in,  12,  n. 
tenancy  by  entirety,  118. 
trees  considered  realty,  01.  • 

Now  Mexico  Territory,  registry  laws  of,  607. 

New  York,  consideration  of  blood  or  marriage  essential  to  covenant  to- 
stand  seised,  24. 
deed  by  disseisee,  113. 

early  decisions  that  husband  and  wife  hold  by  entirety,  117. 
fructus  industriales  and  prima  vestura,  distinction  in,  00. 
grant  used  as  a  generic  term,  12. 
legislation  as  to  resulting  trusts,  1149. 
married  women  assuming  i^ayment  of  mortgage,  1082. 
married  woman,  deed  by,  102,  104. 
mortgagee  purchasing  at  sale  under  power,  417. 
partnership  in  lands,  rule  in,  51. 
registry  laws  of,  608. 
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resulting  trusts  abolished  in,  g  209. 

rule  ill,  as  to  conveyance  of  improvements,  43. 

rule  in  Shelley's  case  abolished  in,  84G,  n. 
Newspaper,  circulation  of,  as  regards  notice,  401. 

notice  of  tax  sale,  publication  of,  in,  13G3,  13G9. 

publication  of  notice  of  sale,  under  power  of  sale  in  mortgages,  400., 
402. 
Non-navigablo  stream,  land  bounded  by,  1024,  1025. 
North  Carolina,  acknowledgment  of  consideration  as  release,  833. 

deed  by  disseisee,  113. 

doctrine  of  notice  in,  G2S. 

doctrine  of  notice  does  not  prevail  in,  725. 

doctrine  of  part  performance,  138. 

married  woman,  deed  by,  107. 

mortgagee  to  pay  taxes,  1382. 

registry  laws  of,  GOO. 

tenancy  bj^  entirety,  118. 

title  of  mortgagee  buying  at  his  sale,  418. 
Northerly,  signification  of,  1035. 
Notaries  public.    See  Opficeks  ;  Acknowledgment. 
Noto,  collection  of,  by  attorney,  and  investing  proceeds  in  land,  118G. 

given  for  l)ond  for  deed,  liability  of  purchaser  from  vendor,  725. 

judgment  upon,  does  not  destroy  vendor's  lien,  1272. 

negotiable,  not  referred  to  in  deed,  124G,  1247. 

not  necessary  to  show  absolute  deed  a  mortgage,  1115. 

presumption  of  payment  from  lapse  of  time,  1004. 

recital  of,  in  deed,  1001. 

renewal  of,  as  affecting  vendor's  reserved  lien,  1244. 

taking,  at  tax  sale  as  payment,  1391. 

taking,  whether  waiver  of  vendor's  lien,  12G3. 

vendor's  lien  created  by  description  of,  1237. 
Notice,  acknowledgment  obtained  by  fraud  or  collusion,  529. 

actual,  728. 

actual,  presumption  of,  from  examination  of  records,  GG7,  6GS. 

adverse  title,  statement  from  holder  of,  734. 

agency,  778,  787. 

bill  of  sale  incorporated  into  deed,  1006. 

collateral  circumstances,  recital  of,  as  giving  notice,  1006. 

consideration,  kind  of,  to  bar  cestui  qtte  trust,  738. 

consideration,  time  of  payment  of,  73G. 

constructive,  728. 

constructive,  by  information  given  by  recorder,  707. 

covenant,  exception  of  encumbrance  in,  757. 

credible  source,  information  must  bo  from,  732. 

deed  conveying  both  real  and  personal  estate,  657. 

deeds  not  between  parties,  759. 

defective  deeds  as  giving,  GGl. 

description  in  deed  must  bo  definite,  650,  653. 

distinguished  from  knowledge,  727. 

doctrine  of,  does  not  prevail  in  North  Carolina  and  Ohio,  725. 

due  inquiry,  what  is,  743. 

entry  of  land  sold  by  United  States,  657. 
II.  Deeds.  — 60. 
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fixtures,  right  to  remove,  §  1199. 

forged  deeds,  rules  not  apiJlicabio  to,  72G. 

former  owner  with,  748. 

fraud,  751. 

fraud,  i^erson  securing  deed  by,  becomes  a  trustee,  738. 

from  bankruptcy  proceedings,  thai  deed  was  intended  as  mortgage, 
11-12. 

from  grandfather  as  to  rights  of  minors,  733. 

from  recitals  in  chain  of  title,  1000. 

from  uncle  of  idiot,  732. 

hearing  that  land  is  encumbered,  75(3. 

implied,  72S. 

inadequacy  of  price,  733. 

in  England,  clear  i>roof  required,  627. 

information,  contradiction  of,  742. 

kinds  of,  728. 

lis  pende7is,  788,  805. 

mill-race,  erection  of,  on  land,  730. 

negligence,  752. 

neighbors  of  vendor,  inquiry  among,  741. 

not  given  to  mortgagee  by  record  of  deeds  subsequent  to  mortgage,  715. 

of  a  trust,  73S. 

of  defeasance,  1109. 

of  disafFirmanco  of  infant's  deed  before  majority,  87. 

of  intention  to  execute  a  deed,  750. 

of  lien,  gives  notice  of  all  ]3artlculars,  756. 

of  sale  on  tax  proceedings,  1352,  1372. 

of  trust  to  agent,  738. 

of  unrecorded  deed  from  power  of  sale,  711. 

of  what  facts,  record  gives,  710. 

ordinance,  of  right  of  way  from,  753. 

partnership  property,  731,  737. 

person  denying  encumbrance,  751. 

person  with,  fraudulently  acquiring  equity  of  retteniption,  747. 

possession  as,  760,  777. 

purchaser  with,  of  bond  for  deed  cannot  protect  hunsclf  against  out- 
standing note,  725. 

purchaser  without,  at  sale  under  power  in  trust  deeds,  410. 

railway  track  across  land,  739. 

rebuttal  of  presumi^tion  of  knowledge,  745. 

recitals  in  deeds-in  chain  of  title,  1000. 

record  does  not  give  to  prior  parties,  712. 

record  gives  only  to  purchasers  under  same  grantor,  713,  714. 

record,  how  far  back  purchaser  must  search,  723,  724. 

record,  .searching  alone  not  sufficient,  740. 

record  will  protect  purchaser  as  far  as  possible,  740. 

recorder,  information  given  by,  735. 

releasing  mortgage  without  payment,  752. 

rights  of  mortgagee  from  assumption  clause  in  deed,  1096. 

rumors,  729,  730. 

schedule  annexed,  deed  modified  by,  758. 

second  purchaser  with  notice  from  bona  fide  purchaser,  747. 
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second  purchaser  without,  §  746. 

sidewalk,  laying  down,  754. 

stranger,  application  to,  for  information,  729. 

structures  upon  the  laud,  739. 

subsequent  purchasers  with,  take  subject  to  unrecorded  conveyance, 
725. 

surviving  widow,  deed  from,  755. 

tenants  in  common,  deed  of  one  as  notice  of  rights  of  other,  1000. 

tenant  in  common  Avithout,  749. 

third  persons,  inquiry  of,  744. 

to  covenantor  of  suit,  935,  937. 

to  mortgagee  of  subsequent  deed,  717. 

trustee  for  town,  deed  to,  73S. 

under  powers  of  sale,  adjournment,  414. 

under  jiowers  of  sale,  by  posting,  404. 

under  powers  of  sale,  designation  of  place  of  sale,  406. 

under  powers  of  sale,  designation  of  time  of  sale,  407. 

under  powers  of  sale,  erroneous  statements,  408. 

under  powers  of  sale,  how  to  be  given,  400,  409. 

under  powers  of  sale,  should  show  autliority  for  sale,  405. 

under  powers  of  sale,  time  of  publication  of,  402. 

under  powers  of  sale,  when  necessary,  399. 

vendor's  lien,  1279. 

wife  induced  to  sign  deed  by  fraud,  751. 

See  Agency  ;  Lis  Pendens  ;  Possession. 
Office  found,  alien  may  hold  until,  125. 

See  Alien. 
Officer,  acquaintance  of,  with  person  making  acknowledgment,  479,  480. 

attaching  seal  to  certificate,  489,  490. 

before  whom  acknowledgments  may  be  taken,  470. 

cannot  impeach  his  own  certificate  of  acknowledgment,  528. 

correcting  mistake  in  record,  098. 

de  facto,  acknowledgment  of  deed  before,  471,  472. 

deputy,  presumption  as  to  appointment  of,  475. 

deputy  taking  acknowledgment,  473,  474. 

execution  of  tax  deed  after  expiration  of  term  of,  1411. 

failure  to  collect  fees,  eCfect  of,  upon  record,  704. 

filing  deed  with  person  in  charge  of  oflice,  701,  702. 

foreign,  certificate  of  acknowledgment  of,  prima  facie  evidence  of 
conformity  to  law,  497. 

giving  information  of  execution  of  deed,  707. 

interested  in  deed,  cannot  take  acknowledgment,  476. 

jurisdiction  of,  to  take  acknowledgment,  484,  488. 

official  character,  proof  aliunde  of,  502. 

recording,  deposit  of  deed  with,  subject  to  further  order,  708. 

recording,  interest  of,  678. 

recording,  liabilitj''  of,  for  error,  697. 

signature  of,  to  certificate  of  acknowledgment,  496. 

taking  acknowledgment,  official  character  should  appear,  499. 

tax  sale,  conduct  of,  at,  1389. 

trustee  taking  acknowledgment,  477. 

when  not  required  to  explain  deed  to  married  woman,  561. 
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Officer  do  facto,  collateral  attack,  §  350,  n. 
Ohio,  iilieii,  riglit  of,  to  hold  land,  128. 
disseisee,  deed  by,  113. 
doctrine  of  notice  does  not  prevail  in,  725. 
doctrine  of  notice  in,  (328. 
efiect  of  covenant  of  seisin,  886. 
married  woman,  deed  by,  105. 
publication  of  notice  of  tax  sale,  1366. 
registr}^  laws  of,  610.         • 
stating  name  of  grantor  in  deed,  199. 
tax  title  defective,  i-ight  of  purchaser,  1351. 
Ordinance,  declaring  maj)  to  lae  official,  1022. 

deed  made  under,  conveying  cemetery,  1001. 

notice  of  right  of  way  from,  753. 

title  cannot  bo  conveyed  by,  351. 

void,  sales  made  under,  345. 
Ore,  riglit  to  carry  away,  must  be  in  Avriting,  34. 
Oregon,  registry  laws  of,  611. 

separate  real  estate  of  wife,  how  conveyed,  107. 
Owelty,  vendor's  lien  for,  1255. 

Parent  and  child,  parol  conti-act  between,  for  conveyance  of  land,  167. 
Parol  contracts  to  convoy.    See  Part  Performa>-ce. 
Parol  evidence,  inadmissible  to  show  deed  to  take  effect  on  condition,  314. 

in  uncertain  description,  1042. 

to  show  acceptance  by  trustee  or  cestui  que  trust,  382. 

of  other  conditions  when  deed  is  mortgaged,  1145. 

to  connect  deed  with  defeasance,  1103. 

to  establish  condition,  976. 

to  exclude  encumbrance  from  covenant,  914,  915. 

to  establish  resulting  trust,  1182. 

to  explain  ambiguity  in  description,  1010. 

to  rebut  resulting  trust,  1184. 

to  show  buildings  exempt  from  execution  sale,  1194. 

to  show  deed  a  mortgage,  1136. 

to  show  grantee  did  not  assume  mortgage,  1055. 

to  show  grantor's  right  to  possession,  706. 

to  show  true  consideration,  822,  823. 

to  vary  boundaries,  1029. 

when  inadmissible  to  prove  sale,  56. 
Parol  promise,  of  grantee  to  convey  other  land,  enforcement  of,  825. 

to  pay  amount  upon  resale,  826. 

to  pay  for  deficiency  in  metes  and  bounds,  void,  43. 
Parties,  after  removal  of  duress  may  ratify  deed,  81. 

alien,  taking  by  deed,  124,  132. 

assignment  for  benefit  of  creditors,  66. 

bound  by  estoppel,  1279. 

capacity  to  take,  governed  by  law  ret  sitae,  65. 

condition  of  mind  before  and  after  execution  of  deed,  69. 

corporation  acting  in  other  States,  122. 

corporations,  deed  to,  120. 

cori")orations,  power  of,  to  convey,  114. 

corporations,  restriction  on  conveyance  from  nature  of,  115. 

corporations,  right  to  hold  property,  question  between,  and  State,  121. 
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deaf  and  dumb  person,  §  71. 

deed  from  husband  to  wife,  108. 

deed  of  insane  person,  by  whom,  may  bo  avoided,  75. 

deed  of  insane  person,  when  void,  71. 

deed  of  insane  person,  when  voidable,  73. 

deed  of  minor,  voidable,  8G. 

disseisee,  deed  by,  112,  113. 

duress,  deed  made  imder,  81. 

duress,  not  admissible  under  plea  of  non  est  factum,  81,  n. 

evidence  on  issue  of  mental  unsoundness,  69. 

grantee,  capacity  of,  IIG. 

grantor's  subsequent  insanity,  efTect  of,  on  contract  of  purchase,  78. 

husband  and  wife,  deed  to,  117,  118. 

husband  and  wife,  deed  of,  rule  in  the  various  States,  101,  108. 

husband  and  wife,  joint  deed  of,  101,  108. 

husband  and  wife,  joint  deed  of,  rule  in  Maine  and  New  Hampshire, 

101. 
husband,  name  of,  inserted  by  mistake,  119. 
'  incorporated  secret  society,  donation  by  resolution,  115. 
in  esse,  must  be,  at  time  of  conveyance,  123. 
infancy,  disability  of,  85,  09. 

infant  declaring  intention  to  execute  confirmatory  deed,  97. 
infant,  deed  of,  delivery  after  majority,  98. 

infant,  deed  of,  presumption  of  affirmance  from  acquiescence,  88,  92. 
infant,  deed  of,  restoring  consideration,  94,  97. 
infant,  deed  of,  sufficient  ratification,  97. 
infant,  deed  of,  where  consideration  not  retained,  96. 
infant,  deed  to,  voidable,  116. 

infant  may  confirm  deed  by  recital  of  affirmance,  97. 
infant,  right  of  disaffirmance,  87. 
infant  selling  same  property  twice,  92. 
infant,  subsequent  deed  of,  inconsistent  with  prior  one,  93. 
insane  husband  joining  in  wife's  deed,  72. 
insane  person,  deed  to.  voidable,  113. 
insanity,  disability  of,  Oi. 
intoxication,  disability  of,  79,  80. 
intoxication,  party  taking  no  unfair  advantage,  80,  n. 
joint  tenants  and  tenants  in  common,  deed  to,  109. 
legal  capacity  to  convey,  64. 

married  woman,  deed  of,  eflFect  at  common  law,  100. 
married  women,  deeds  of,  100,  108. 

married  woman,  deed  to,  not  describing  licr  as  such,  116. 
mortmain,  statutes  of,  120.        * 
nervous  excitement,  70. 
objects  to  be  attained  in  naming,  183. 
partners,  deeds  bj-,  1 10. 

partners,  deed  by,  subsequent  ratification,  111. 
persons,  non  compos  mentis,  how  divided,  67,  n. 
person  sane,  if  understands  Iiis  act,  69. 
purchaser  from  infant  after  majority,  96. 
purchaser  with  knowledge  of  infant's  prior  conveyance,  99. 
ratification  of  deed  of  insane  grantor,  77. 
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remaindermen,  rnlc  that,  must  bo  in  esse  does  not  apply  to,  §  123,  n, 

rescinding  deed  made  by  lunatic,  suit  should  be  brought  by  com- 
mittee, 74,  n. 

restoration  of  consideration  by  insane  grantor,  76. 

spiritualism,  belief  in,  70,  n. 

threat  of  legal  proceedings,  82. 

undue  influence,  deed  made  under,  84. 

use  of  common  name,  185. 

weakness  of  mind,  G8. 

weakness  of  mind,  ground  for  suspicion  of  improper  influence,  GS,  n. 

wife,  deed  to,  at  common  law,  116. 

wife,  deed  to,  at  present  time,  116. 

will  power  of  grantor,  83. 

See  Grantee;  Grantor;  Insanity:  Infancy;  >LvRniKD  Women; 
Alien;  Estoppel;  Corporations;  Husband  ^vnd  Wife. 
Partition,  an  original  conveyance,  9. 

condition  imposing  restraint  upon,  966. 

courts  still  retain  original  power  over,  15. 

definition  of,  15. 

fixtures,  1195. 

grantee  of  party  while  suit  for,  is  pending,  791. 

possession  as  part  performance,  157. 

power  to  compel,  a  branch  of  equity,  15. 

specific  performance,  as  to  tract  omitted  from  deed,  145. 

when  deed  required,  15. 

whether  attorney  in  fact  authorized  to  make,  361,  436. 
Partnership,  California,  rule  in,  50. 

deed  by  partner,  110. 

deed  executed  by  one  partner  in  presence  of  others,  110. 

deed  of  one  partner  conveys  only  his  interest,  110. 

deed  signed  and  acknowledged  in  firm  name  not  entitled  to  registra- 
tion, 643. 

deed  to  partners,  208. 

in  lands,  pai'ol  proof  of,  50. 

in  lands,  rule  in  Indiana,  51. 

in  lands,  rule  in  New  York,  51. 

in  lands,  rule  in  Virginia,  51. 

in  lands,  rule  in  Wisconsin,  51. 

lands  owned  in,  early  ride,  49. 

lands  owned  in,  now  considered  partnership  property,  49. 

legal  title,  liolding  in  firm  name,  51. 

notice  tliat  pro]-ierty  is  held  in,  731. 

notice  to  partner,  782.  ' 

parol  ratification  of  deed  by  one  partner,  111. 

partner  has  no  implied  power  to  bind  firm,  110, 

part  performance,  sale  by  one  partner  to  another,  154. 

ratification  implied,  111. 

registration  of  mortgage  executed  by  one  partner  to  another,  657. 

resulting  trust  where  purchase  made  by  partner,  1159. 

subsequent  ratification  of  deed  executed  by  one  partner,  111. 

vendor's  lien  of  partner,  1255. 

to  buy  contracts  for  sale  of  land  must  be  in  writing,  39. 
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Port  performance,  acts  anterior  to  contract  not  considered  as,  §  169. 

act  must  be  in  pursuance  of  agreement,  141, 

act  must  be  such  that  to  refuse  enforcement  would  work  fraud  upon 
purchaser,  137. 

act  must  have  been  done  by  party  seeking  enforcenaent  of  contract  ,140. 

acts  not  considered  as,  169,  171. 

agreement  must  be  clear,  certain,  and  definite,  142. 

agreenaent  partly  performed  must  be  same  as  one  alleged,  142. 

basis  upon  which  doctrine  of,  rests,  139. 

benefit  from  use  of  the  land,  163. 

compensation  at  law,  149. 

convincing  proof  of  parol  agreement  required,  142. 

convincing  proof  required  to  show  parol  contract  between  parent 
and  child,  167. 

delivery  of  abstract  is  not,  169. 

disputed  boundary,  court  of  equity  cannot  determine,  147. 

disputed  boundaries,  agreement  for,  may  be  made  by  parol,  158. 

exchange  of  land  b}^  parol,  159. 

fraudulent  omission  of  part  of  land  from  deed,  152. 

gift  of  land  by  parol,  148. 

of  an  agreement  for  several  acts,  144. 

improvements,  compensation  for,  162,  166. 

improvements,  erected  by  son  on  land  owned  by  father,  160. 

improvements,  erection  of,  160. 

improvements  must  be  such  that  contract  could  bo  inferred  there- 
from, 160. 

improvements,  nature  of,  161. 

lease,  execution  of,  by  purchaser  is  not,  169. 

length  of  time  over  which  possession  extends,  153. 

letter  as  memorandum  of  contract,  143. 

marriage  alone  is  not,  173. 

marriage  connected  with  other  independent  acts,  173, 

parent  and  child,  parol  contract  between,  167. 

parol  contract  may  be  enforced  in  case  of,  137. 

parol  partition,  possession  upon,  157. 

payment  of  money  merely  is  not,  170,  171. 

payment  of  money,  when  is,  172. 

possession  as,  145,  147,  151,  153,  154,  155,  156, 157. 

possession,  character  of,  154. 

possession  clear,  visible,  etc.,  154. 

possession  contemporaneous  with  contract,  155. 

pre-existing  tenancy,  156. 

purchase  of  several  lots,  each  lot  separately  sold,  144. 

sale  by  one  partner  to  another,  154. 

setting  out  trees,  62,  n. 

several  lots  of  land  sold  for  one  gross  price,  154. 

several  lots  sold  by  separate  agreements,  154. 

signing  of  bond  as  surety  for  mortgagor,  44,  n. 

third  person,  if  contract  made  for  his  benefit  may  enforce  it.  144. 

what  is  a  sufficient  possessio^i,  150. 

when  right  to  specific  performance  discretionary  with  court,  147. 

where  doctrine  of,  does  not  prevail,  138. 

where  possession  taken,  relief  based  upon  equitable  grounds,  147. 
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Party  wall,  agreement  for,  should  bo  iu  writing,  §  38. 
Patents,  agreement  to  procure,  need  not  be  in  writing,  47. 

compensation  for  wrongfullj'  obtaining,  must  bo  in  writing,  31. 

condition  in,  who  may  take  advantage  of  breach  of,  969. 

issued  to  person  not  in  existence,  a  nullity,  191. 

issued  to  person  under  assumed  name,  191. 

recitals  in,  1003. 
Payment  of  money,  not  alone  part  performance,  170. 

See   PaKT   rERFORMANCE. 

Penalty,  annexed  to  covenant  is  mere  security,  882. 
Pencil,  deed  Avritten  with,  130. 
Pennsylvania,  disseisee,  deed  by,  113. 

distinction  between  /ruct us  industrials  and  i3rima  veslura  in,  59. 

married  woman,  deed  by,  100. 

partnership  in  lands,  parol  proof  of,  50. 

registry  laws  of,  612. 

tax  deed,  power  of  officer  to  execute  after  term  of  office,  1411. 

tenancy  by  entirety,  118. 
Personal  property,  sale  of,  included  in  deed,  whether  recording  gives  notice, 

057. 
Personal  services,  as  consideration,  809. 

Petroleum,  not  included  under  reservation  of  all  minerals,  979. 
Pews,  what  title  transferred  by  levy  of  execution  on,  30. 

whether  real  or  personal  in-opcrty,  30. 
Plantation,  contract  to  take  control  of,  does  not  require  writing,  02,  n. 
Plants,  becoming  personal  property  by  reservation,  984. 
Plat,  conflict  between,  and  survey  in  field,  1022. 

loss  of,  1021. 

parol  evidence  as  to,  1022. 

parties  in  ejectment  claiming  under  deeds  which  refer  to,  1021. 

reference  to,  for  description,  1020. 

right  to  way  shown  by,  1023. 
Pond,  land  bounded  by,  1026. 
Possession,  accompanying  payment  of  money  as  part  performance,  146. 

alone,  as  part  iDerformance,  151. 

an  interest  in  land,  3S. 

as  notice,  absolute  deed  and  grantor's  possession  under  unrecorded 
defeasance,  763. 

as  notice,  absolute  deed,  with  mortgage  for  support,  767. 

as  notice,  an  inference  of  fact,  777. 

as  notice,  by  church,  772. 

as  notice,  by  grantor,  701 ,  704. 

as  notice,  by  school  district,  700. 

as  notice,  chopping  wood,  709. 

as  notice  of  rights,  760,  777. 

as  notice,  husband  and  wife,  residence  of,  76S. 

as  notice,  land  incorrectly  described,  760. 

as  notice,  must  be  continuous,  774. 

as  notice,  must  be  distinct,  773. 

as  notice,  must  be  open,  etc.,  769. 

as  notice,  occupation  of  premises  with  polygamous  wife,  768,  n. 

as  notice,  of  mortgaged  premises,  765. 

as  notice,  parol  evidence  to  show  grantor's  right  to,  766. 
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as  notice,  sign  of  real  estate  agent,  §  771. 

as  notice,  tenant's  jDossession  on  landlord's  title,  775,  77G. 

as  notice,  under  an  unrecorded  agreement,  7G0. 

as  notice,  under  one  kind  of  right,  777. 

as  part  performance,  145. 

as  part  performance,  contemporaneous  with  contract,  155. 

as  part  performance,  length  over  which  extends,  153. 

as  part  performance,  must  be  clear,  visible,  etc.,  154. 

as  part  performance,  must  be  in  pursuance  of  agreement,  146. 

as  part  performance,  pre-existing  tenancy,  156. 

as  part  performance,  relief  based  upon  equitable  grounds,  147. 

as  part  performance,  residing  with  ow'ner  as  guest,  150. 

as  part  performance  upon  parol  paitition,  157. 

as  part  performance,  what  is  sufficient,  150. 

by  person  under  bond  for  title,  as  notice,  712. 

deed  for  surrender  of  tortious,  whether  community  property,  8S0. 

delivery  may  be  made  though  grantor  retains  physical  possession 
of  deed,  268. 

of  deed  by  gx-antor  as  affecting  question  of  delivery,  261. 

of  deed  hy  grantee,  without  grantor's  intention  to  make  operative,  264. 

of  deed,  proof  of  performance  of  condition,  322. 

of  deed  surreptitiously  obtained,  267. 

of  grantor  as  a  circumstance  showing  that  deed  is  a  mortgage,  1131. 

parol  agreement  not  to  take,  inoperative,  48. 

parol  agreement  to  surrender,  void,  40. 

party  in,  purchasing  at  tax  sale,  1416,  1417. 

rendering  description  uncertain,  1011. 

undisturbed,  if  grantee  as  defense  in  action  on  covenant,  899. 

want  of,  in  grantor  is  breach  of  covenant  of  seisin,  8S9. 
Potash  kettles,  whetlier  pass  by  deed  as  fixtures,  1197. 
Power  of  attorney,  agent  authorized  to  sell  for  specific  sum  cannot  sell  for 
less,  363. 

attorney  cannot  delegate  authority,  355. 

attorney  joining  with  wife  in  execution  of  deed,  35;5. 

authority  must  bo  shown  where  title  is  claimed  under  a  deed  exe- 
cuted under,  357. 

autliority  to  execute  deed  must  bo  in  writing,  356. 

by. married  women,  .353,  354. 

capacity  to  act  as  attorney,  352. 

capacity  to  appoint  an  attorney,  352. 

common  law  as  to  power  of  wife  to  execute,  removed  by  statute,  354. 

construction  of,  358,  363. 

corporations  may  appoint  agents  by  vote,  342. 

death  of  principal,  375. 

defective  purchaser  may  acquire  equitable  title  under,  357. 

description  of  property  to  be  sold,  369. 

discretion  of  attorney  whether  land  is  to  be  used  for  specified  pur- 
poses, 374. 

effect  of  sale  upon  attorney's  commissions,  376. 

estoppel  of  attorney,  1280. 

executing  contract  of  sale  without  written  authority,  357. 

execution  of  deed  by  attorneys  under,  377,  3S1,  850. 
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general  terms  limited  by  particular  words,  §  359. 

imi:)orts  sale  for  cash,  370. 

letters  showing  employment  of  real  estate  agent,  357. 

power  to  execute  deed  conferring  power  to  acknowledge  it,  359,  n. 

power  to  sell  implies  power  to  convoy,  3(33. 

principal  cannot  accept  proceeds  and  rescind  sale,  363. 

recordation  of  revocation  of,  375. 

relaxation  of  strictness  as  to  execution  by  attorneys,  378. 

revocation  of,  375. 

sale  on  credit  must  be  on  reasonable  credit,  871. 

to  locate  and  survej-  land  does  not  authorize  sale,  362. 

to  represent  princiiDal  does  not  authorize  contract  of  sale,  359,  n. 

to  satisf3^  mortgages,  debt  must  be  paid,  363. 

to  secure  title,  does  not  authorize  sale,  362. 

to  sell  all  of  principal's  land  in  a  designated  locality,  369. 

to  sell  does  not  authorize  exchange,  373. 

to  sell  does  not  authorize  execution  of  deed  of  trust,  362. 

to  sell  does  not  authorize  gift,  372. 

to  sell  does  not  authorize  partition,  361. 

to  sell,  evidence  to  show  custom  to  exchange,  inadmissible,  373. 

to  sell  is  not  conferred  by  authority  to  transact  business,  363. 

to  sell  "  one  half  "  of  lot,  369. 

transfer  of  real  estate  subsequently  acquired,  359. 

trust  deed,  when  authorized,  362. 

warranty  deed  under,  364,  368. 
Power  of  sale,  land  cannot  be  sold  by  parol,  42. 

See  Power  of  Sale  in  Trtjst  Deeds  and  Mortgages  ;  Power 
OF  Attorney. 
Power  of  sale  in  trust  deeds  and  mortgages,  acception  of  trustee  or  cestui  que 
trust  may  be  shown  by  parol  evidence,  382. 

a  cumulative  remedy,  388. 

adjournment  of  sale,  notice  of,  414. 

adjournment  of  sale,  power  of,  414. 

adjournment  of  sale,  sale  void  if  made  before  time  fixed,  114. 

adjournment  of  sale,  should  be  made  if  no  bidders  present,  414. 

administrator,  deed  by,  421. 

administrator  may  exercise,  out  of  State,  396. 

agent  of  mortgagee  cannot  purchase,  418. 

agreement  between    purchaser  and  mortgagor  to  allow  latter  to 
redeem,  429. 

agreement  by  mortgagee  to  extend  time  of  redemption,  429. 

agreement  by  purchaser  to  reconvey,  410. 

agreement  to  defer  a  sale  does  not  affect  title  of  bona  fide  purchaser 
429. 

agreement  to  give  mortgagor  personal  notice  does  not  affect  bona  fide 
purchaser,  429. 

appointment  of  new  trustee,  387. 

assent  of  creditors  to  deeds  of  trust,  382. 

assignee  of  mortgage  failing  to  record  assignment,  393,  394. 

assignee  of,  notice  to  bo  given  by,  405. 

assignment  of  mortgage  passes,  395. 

authority  for  sale  under,  should  be  shown,  405. 
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bankruptcy,  assignee  in,  surplus  to  go  to,  g  3S5,  n. 

banki-uptcy,  permission  of  court  of,  to  sell  where  owner  has  become 
banki-u;  t,  42S. 

bankruptcy  sale  under  order  of  court  of,  payment  of  costs  and 
expenses,  417,  n. 

bid  of  ceshd  que  trust  for  more  than  debt,  412,  n. 

burden  of  proof  on  party  alleging  collusion,  '128, 

cannot  be  exercised  for  securing  an  advantage  under  another  mort- 
gage, 430. 

combination  by  purchaser  with  other  bidders,  428. 

compensation,  mortgagee  or  trustee's  right  to,  3S8,  n.,  392,  n. 

compliance  with  conditions  of  power,  398. 

conveyance  by  mortgagee  without  referring  to  power,  423. 

death  of  purchaser,  424. 

deed,  by  whom  should  be  made,  421. 

deed  in  name  of  mortgagor,  421. 

deed  of  purchaser  unrecorded,  429. 

deed,  reference  in,  to  power,  423. 

defect  in  sale  under,  cured  hj  mortgagor's  acquiescence,  412. 

deposit,  requirement  of,  408,  410. 

description  of  i3roi:)erty,  409. 

division  of  i^ropcrty  into  lots,  411. 

effect  of  death  upon,  385,  3SG. 

effect  of  mortgagor  being  within  enemy's  lines,  384. 

effect  of  tender  upon  sale  under,  390,  391. 

enjoining  sale,  430. 

estoppel  of  owner  to  object  to  irregularities,  410,  n. 

filing  afiidavit  of  sale,  428. 

follows  security  into  other  hands,  383. 

fraud,  if  mortgage  void  on  account  of,  sale  may  be  enjoined,  430. 

growing  croijs,  iDurchaser  entitled  to,  A'2<S. 

if  foreclosure  defective,  mortgagornot  to  bear  expenses  of  correction, 
398,  n. 

implication  of  power  to  sell,  382. 

inadequacy  of  \)Vice,  428. 

inadequate  price,  owner  being  insane,  42S. 

incasoof  mistake,  mortgagee  may  readveraso  or  maj'  foreclose;  408,  n. 

independent  title  does  not  pass  bj'  sale  under,  421. 

in  mortgage  executed  by  surviving  partner  and  administrator,  39(3. 

invalid  sale  as  assignment  of  mortgage,  421. 

invalid  sale  bj"-  jiersou  with  no  authority  to  act  for  mortgagee,  does 
not  operate  as  an  assignment,  429. 

invalid  sale,  compensation  of  purchaser  for  improvements,  421. 

irrevocable,  383. 

judgment  lien  must  be  satisfied,  403,  n. 

law  and  ad%-ertising  journal,  publication  of  notice  of  sale  in,  401. 

legal  advice,  allowance  to  mortgagee  for,  392,  n. 

legislature  has  power  to  shorten  notice  of  time  of  sale,  403. 

married  woman  having  power  to  mortgage  may  include  therein 
power  of  sale,  382. 

married  woman  may  execute  deed  under,  421. 

may  be  altered  by  consent  of  parties  in  writing,  382. 
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may  be  contained  in  instrument  separate  from  mortgage  or  trust 
deed,  g  3S2. 

may  be  dependent  on  various  circumstances,  3S2. 

may  be  inserted  in  deed  from  grantor,  389. 

mortgage  paid,  but  not  discharged  of  record,  410. 

mortgagee,  agreement  that  purchaser  should  convey  to,  418. 

mortgagee  cannot  retain  surplus  to  pay  another  debt,  if  mortgagor's 
estate  is  insolvent,  385,  n. 

mortgagee  commencing  sale  before  assignment  of  mortgage,  395. 

mortgagee  executing  deed  to  himself,  420. 

mortgagee  may  buy  from  purchaser  in  good  faith,  418. 

mortgagee,  i:)resencc  of,  at  sale,  413. 

mortgagee,  right  of,  to  purchase,  417,  418. 

mortgagee,  right  of,  to  purchase  provided  by  mortgage,  419. 

mortgagee,  sale  to,  who  maj'-  set  aside,  418. 

mortgagor  bearing  expenses  of  sale  when  abortive,  398,  n. 

mortgagor  cannot  waive  notice  for  otlier  persons,  399,  n. 

mortgagor  has  right  to  purchase,  417. 

mortgagor's  mistake  or  negligence  in  not  attending  sale,  428. 

no  i^articular  words  required  to  create,  389. 

not  lost  by  mortgagee's  entrj"-  for  foreclosure,  397. 

note  tainted  with  usury,  sale  to  mortgagee  or  beneficiary,  429,  n. 

notice  not  required  unless  provided  for,  399. 

notice  not  to  be  published  before  default,  400. 

notice  of  sale,  a  matter  of  contract,  403. 

notice  of  sale,  attorney's  fee  incorrectly  stated  in,  408. 

notice  of  sale,  extent  of  circulation  of  newspaper,  401. 

notice  of  sale,  falling  on  Sunday,  408. 

notice  of  sale,  language  to  receive  reasonable  construction,  404, 

notice  of  sale,  misstatement  as  to  number  of  mortgages,  408. 

notice  of  sale,  mortgagor's  name  incoi'rectly  given  in,  405. 

notice  of  sale,  need  not  be  dated,  408. 

notice  of  sale,  omission  to  state  name  of  county  in,  408. 

notice  of  sale,  paper  issuing  several  editions,  401. 

notice  of  sale,  published  in  paper  having  no  circulation  at  place  of 
sale,  401. 

notice  of  sale,  selection  of  obscure  newspaper,  401. 

notice  of  sale,  statement  of  amount  due,  408. 

notice  of  sale,  statement  of  default,  408. 

notice  of  sale,  statement  of  non-payment  of  notes,  408. 

notice  of  sale,  subsequent  mortgagees  need  not  be  named  in,  405. 

notice  of  sale,  time  of  adjournment  misstated,  408. 

notice  of  sale,  time  of  publication  of,  402. 

notice,  personal,  399. 

notice,  i^ublication  of,  in  newspaper,  400. 

notice,  publishing  in  newspaper  out  of  State,  400. 

notice,  publishing  in  two  different  places,  400. 

notice,  upon  insane  person,  399. 

omission  of  name  of  beneficiary,  382. 

party  enjoining  sale,  allowing  advertisement  to  continue  is  charge- 
able with  cost  thereof,  430,  n. 

place  of  sale,  designation  of,  400. 
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Power  of  salo  in  trust  deeds  and  mort  jajos  —  Continued. 
posting  notices,  publication  by,  ^  404. 

presumption  of  regularity  of  salo  under,  from  lapse  of  time,  410. 
prior  entry  sometimes  neeessarj%  39S. 
prior  mortgagee  may  sell  under,  although  subsequent  encumbrancer 

has  filed  bill,  397. 
property  offered  free  from  encumbrances,  purchaser  declining  to 

take,  429. 
purchaser  bound  by  notice  of  what  records  disclose,  421. 
purchaser  declining  to  complete  purchase,  429,  n. 
purchaser  having  notice  of  fraud,  410. 
purchaser  knowing  that  mortgagee  is  sacrificing  property  is  not 

innocent  purchaser,  428. 
recitals  as  evidence,  425. 
release  of  pai-cel  from  mortgage,  415. 
revocation  of,  383. 

right  of  sale  under,  not  lost  by  conveyauco  of  part  of  premises,  397. 
right  to  convey  implied  from  right  to  sell,  382, 
sale  by  administrator  of  mortgage,  39G. 
sale  by  commissioner,  388. 
sale  by  joint  trustees,  392. 
sale  by  survivor,  392. 
sale  for  cash,  412. 

sale  made  upon  less  than  specified  notice,, 403. 
sale  ponding  foreclosure  proceedings,  388. 
sale  i^reventing  lovj''  of  execution,  403,  n.  ^ 

sale  to  pay  instalment,  surplus  subject  to  lien,  410,  n. 
sale  under,  may  be  private,  when  not  otherwise  provided,  398. 
sale  under,  purchaser  giving  check,  412. 
sale  under,  should  be  beneficial  to  debtor,  411. 
sale  under,  to  bona  fide  purchaser,  410. 
sale  under  unrecorded  mortgage,  393. 

secret  arrangement  between  mortgagee  and  purchaser,  42S. 
setting  aside  sale,  428. 
setting  aside  sale,  parties  to  suit,  429,  n. 
stranger  cannot  question  validity  of  sale,  428. 
strict  compliance  with  power,  403. 

subsequent  bankruptcy  of  mortgagor  does  not  aff'ect,  384. 
subsequent  disabilities  do  not  affect,  3S4. 
subsequent  insanity  of  mortgagor,  3S4. 
subsequent  modification  of,  398. 

surplus  passing  to  grantee  of  equity  of  redemption,  398,  n. 
suri:)lus,  suits  by  different  claimants  to,  412,  n. 
time  of  sale,  change  of,  107. 
time  of  salo,  designation  of,  407. 
time  of  sale,  stating  wrong  j'car,  407. 

time  of  sale,  trustee  has  discretion,  wlicn  not  specified,  407. 
time  to  examine  title,  414. 
title  not  vested  until  execution  of  deed,  421. 
title  obtained  divested  of  all  encumbrances  created  since  oxecutioa 

of  power,  421. 
trustee  accepting,  cannot  abandon  without  consent,  387. 
trustee  can  make  but  one  sale  and  deed,  421. 
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trustee  cannot  delegate  trust,  g  395, 

trustee  may  exercise  discretion  where  his  duties  are  not  defined,  389. 

trustt;o,  presence  of,  at  sale,  413. 

trustee,  right  of,  to  purchase,  417,  418. 

trustee  selling  before  default,  conve3^s  legal  title,  427. 

trustee  should  perform  his  duties  faitiifuUy,  382. 

two  mortgagees  uniting  in  sale,  398. 

two  trust  deeds  by  same  person  to  oue  trustee  for  benefit  of  same 
creditor,  398,  n. 

unrecorded  release  of  part  of  proj^erty,  429. 

validity  of,  3S2. 

waiver  of  right  to  avoid  sale,  419. 

wife  of  mortgagor  has  power  to  purchase,  417. 

wrongfully  describing  trustee  as  party  of  first  part,  389. 
Presumption,  as  to  appointment  of  deputy,  475. 

as  to  time  of  delivery,  265. 

as  to  time  of  delivery,  not  conclusive,  265. 

consideration,  deed  stating  the  true,  817,  821. 

deduction  of  amount  of  mortgage  from  consideration,  1052. 

if  deed  is  executed  by  different  parties  in  different  counties,  not 
presumed  to  have  been  delivered  at  date,  265. 

mortgage  or  conditional  sale,  1147. 

of  aclcnowledgment,  525,  526. 

of  acknowledgment  being  made  at  time  and  place  stated,  467. 

of  actual  notice  from  examination  of  records,  667,  668. 

of  community  property,  868. 

of  community  property,  rebuttal  of,  876. 

of  notice  may  be  rebutted,  745. 

of  private  examination  of  married  woman  acknowledging  deed,  556, 
557. 

of  regularity  of  deed  by  municipal  corporation,  348, 

of  satisfaction  of  vendor's  lien,  1004. 

of  vendor's  lien,  1254. 

oflScer  taking  acknowledgment,  acted  within  jurisdiction,  486. 

parties  using  their  real  names,  505. 

seal  of  cori)oratiou  attached  by  proper  authority,  341. 

tax  deed,  validity  of,  1419. 
Printing,  conflict  between  printed  and  written  matter.  837. 

deed  in,  considered  in  writing,  135. 

notices  in  tax  sales,  1371. 

record  partly  in,  677. 
Promissory  note.    See  Note, 
Pueblo  lands,  effect  of  quit-claim  deed  of,  27. 
Punctuation,  in  construction  of  deeds,  S44. 
Purchase,  definition  of,  1. 

See  Deeds  ;   GRA^'TEE  ;   etc. 
Purchase  money  paid  by  other  than  grantee.    See  Resulting  Tkust.s. 
Purchaser,  at  tax  sale,  right  to  deed,  1398,  1414. 

evidence  of  mortgagor's  unsoundness  of  mind  incompetent,  75. 

record,  how  far  back  mvist  search,  723,  724. 

second,  without  notice,  746. 

second,  with  notice  from  bona  fide  purchaser,  747. 
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subsequently  acquired  title  inuring  to  benefit  of  grantee,  g?  721, 
722. 

under  quit-claim  deed,  elTect  of  registry  acts,  G70,  G76. 

under  registry  acts,  includes  assignee  of  mortgago,  633. 

under  registry  acts,  includes  mortgagee,  C31. 

under  registry  acts,  judgment  creditor  as,  634,  642. 

with  knowledge  of  infant's  prior  conveyance,  99. 

with  notice,  taiies  subject  to  equities,  725. 

without  notice  from  purchaser  at  voidable  tax  sale,  1390. 

Sec  Gkaxtke. 
Qualification  of  intorests,  already  acquii-ed,  must  bo  in  writing,  44. 
Quantity  of  land,  covenant  that  tract  contains  a  certain,  does  not  run  with 
laud,  942. 

description  by  lot  and  block  and  additional  description  containing 
less,  1020. 

payment  at  certain  price  per  acre,  824. 

simply  part  of  deserii^tion,  1044. 

when  controls  in  descriiation,  1045. 
Quia  emptores,  statute  of,  effect  upon  alienation,  3. 
Quiet  enjoyment,  covenant  for.    See  C'ovf.naxts. 

Quit-claim  deeds,  an  instrument  containing  words  "bargain,  sell,  and  quit 
claim  "  is  not  a  mere,  27,  837,  n. 

as  assignment  of  mortgage,  1333. 

conveyance  of  interest  of  grantor  at  time  only,  27. 

grantor  may  subsequently^  acquire  title,  27. 

intention  to  convey  grantor's  interest  only,  eflect  of  registry  acts, 
674,  675. 

effect  by  relation,  27. 

of  cemetery,  by  city,  1001. 

operative  words  of,  27. 

protection  of  registry  acts,  whether  purchaser  entitled  to,  070,  676. 

resemblance  to  release,  16,  27. 

reservation  in,  as  affecting  prior  void  or  voidable  deed,  676. 

second  mortgagee  and  assignee  in  bankruptcy  executing,  837,  n. 
Eaco-way,  right  to  flow  of  water  through,  as  an  appurtenance,  S4J. 
Rails,  cut  on  government  ground  as  fixtures,  1203. 
Bailroad,  agreement  to  establish  turn-out  track,  writing  for,  63. 

agreement  to  lay  track  and  take  stone  must  be  in  writing,  63. 

covenant  of  seisin  not  broken  by,  887,  888. 

right  of  way  for,  as  an  encumbrance  within  covenant,  911. 
Eange,  whether,  passes  by  deed,  1221. 
Eatification  of  deed,  by  infant  of  second  sale.  93. 

by  insane  grantor,  on  restoration  to  sanity,  77. 

by  insane  grantor,  must  be  done  intelligcnily,  77. 

by  partner,  whether,  must  be  under  seal.  111. 

by  partner,  b.v  conduct,  111. 

effect  of  naturalization  upon  conveyance  to  alien,  132. 

executed  by  one  partner,  110. 

made  under  duress,  by  acknowledgment,  81. 

of  infant's  deed  by  acquiescence,  88,  91. 

of  insane  grantor,  may  l)o  inferred  from  circumstances,  77. 

of  partition  made  by  attorney  in  fact,  361. 
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Beading  of  deed,  burden  of  proof  to  set  aside  deed,  §  229. 
deaf  and  dumb  persons,  227. 
duty  of  officer  autlienticating  execution,  226. 
effect  of  erroneous  reading,  230. 

heir  setting  aside  deed,  230. 

how  far  essential,  225. 

party  cannot  object  to  want  of,  if  he  has  ability  to  read,  228. 

recitals,  failure  to  read,  1002. 

wliere  person  does  not  understand  English,  228. 
Eeceipt,  release,  distinguished  from,  830. 
Eecital,  adoption  of,  in  another  deed  to  which  ^antor  is  not  a  parly,  998. 

afTecting  other  land  than  that  purchased,  1007. 

bill  of  sale  of  personal  property  contained  in  deed,  1006. 

binding  part}'  in  possession,  1234. 

bond  for  a  deed,  1008. 

by  one  tenant  in  common  as  estopping  co-tenant,  996. 

collateral  circumstances,  1006. 

dedication  of  land  for  cemetery,  1001. 

description  indefinite,  1003. 

estoppel  of  person  executing  deed  in  behalf  of  company,  995. 

evidence  of  land  belonging  to  State,  997. 

failure  to  read,  1002. 

for  commercial  purposes,  imposing  restraint  upon  alienation,  99ii, 

general,  992. 

grantee  about  to  divert  creek,  997. 

grantor,  when  considered  as  statements  of,  only,  997. 

history  of  title,  995. 

in  deed,  made  under  power  of  sale  in  trust  deed,  42? 

in  deed  of  bond  for  title,  1001. 

in  deed  of  previous  agreement,  845. 

in  deed  tlirough  which  party  must  trace  title,  1001. 

deed  to  grantee  that  he  is  a  beneficiary,  993. 

in  executor's  deed,  996. 

in  favor  of,  stranger  does  not  bind  grantee,  1279. 

in  mortgage  of  notes,  1001. 

in  patents,  1003. 

in  tax  deeds,  1399,  1401. 

in  will,  of  previous  distribution  of  land,  997. 

kinds  of,  992. 

lacking  certainty,  parties  not  estopped  from  denying,  992. 

may  contain  covenant,  883. 

notice  from,  1000. 

notice  of  trust  in  favor  of  grantee,  1007. 

of  assumption  of  mortgage,  992,  n. 

of  collateral  facts  creates  no  estoppel,  852,  n 

of  consideration,  notice  from,  445. 

of  execution  of  deed  by  cori>oration,  335. 

of  executor  that  he  is  such,  1280. 

of  land  mentioned  in  comjjlaint,  1001. 

of  married  woman  to  secure  her  indebtedness,  992. 

of  nominal  consideration  as  evidence  of  fraud  of  trustee,  1009. 

of  payment  of  consideration,  burden  of  proof  to  affect  sub-purchase* 
with  notice,  730. 
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of  prior  conveyance,  §  1277. 

of  prior  unrecorded  mortj^go,  1000. 

of  terms  of  sale,  1000. 

only  part  of  grantors  signing  deed,  996. 

particular,  002. 

parties  bound  by,  907. 

purchase  from  joint  owner,  1000. 

purchaser  not  affected  bj',  as  to  other  land,  657. 

recognition  of  title  in  another,  998. 

sheriir's  deed,  1130,  1431. 

statements  immaterial  to  objects  of  deed,  999. 

stranger  cannot  claim  benefit  of,  as  estoppel,  996. 

surplusage,  when  considered  as,  994. 

to  create  estoppel  must  be  certain,  997,  999. 

that  grantors  are  widow  and  heirs  of  person  having  record  title,  99G. 

that  grantor  is/emmc  covert,  999. 

that  laud  conveyed  was  grantor's  homestead,  993,  n. 

unnecessary  to  conveyance  does  not  create  estoppel,  995. 

vendor's  lien,  presumption  of  satisfaction  of,  1004. 

when  intended  as  statement  of  but  ono  party,  997. 

when  onh-  simple  admissions,  996. 

See  Vendor's  Lien. 
Eeconveyance,  verbal  promise  if  purchase  money  not  paid,  47. 
Eecord.    Sec  Officer  ;  Registration-. 
Becordor,  information  given  by,  of  conveyance  as  notice,  735. 

See  Officer. 
Beddendum,  distinction  between  reservation  and  exception,  221. 

what  is,  and  when  used,  221. 

what  is  necessary  for,  222. 
Eedelivery,  does  not  revest  title,  300,  301. 

of  deed  to  grantor  for  safe-keeping,  306. 

rule  that  title  passes  by,  in  some  States,  302. 

to  grantor  for  correction,  acknowledgment,  etc.,  306. 

to  grantor  to  obtain  relinquishment  of  dower,  306. 

without  intention  to  pass  title,  304. 
Eegistration,  acknowledgment  before  one  justice,  where  statute  requires  to 
be  made  before  two,  G46,  n. 

acknowledgment,  incapacity  to  take,  648. 

acknowledgment  of  deed,  045. 

acknowledgment  of  deed  by  firm  and  in  firm  name,  645. 

acknowledgment  taken  by  party,  478. 

administrator's  sale  and  prior  unrecorded  conveyance,  644. 

assignee  of  mortgage  a  purchaser,  033. 

assignments  of  mortgages,  priority  of,  033. 

assignment  of  mortgage,  whether  entitled  to,  660. 

attachment  at  time  of  acknowledgment,  647. 

attesting  witnesses,  want  of,  646. 

between  parties,  not  necessary,  029. 

certificate  of    acknowledgment    failing  to  state  ofHcer's  personal 
acquaintance,  040,  n. 

certified  copy  of  deed  recorded  in  wrong  county  as  evidence,  666. 

certified  copy  of  record  of  deed,  657. 
II.  Deeds.  — 61. 
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change  of  boundaries  of  county,  g  669. 

contracts  for  sale  of  real  j^roperty,  657. 

conveyance  omitting  parcel  of  land  by  mistake,  652,  n. 

decree  reforming  deed  cannot  correct  record,  699. 

defect  not  apparent  in  certificate  of  acknowledgment,  645,  n. 

defective  deeds  in  some  States  impart  notice,  661,  662. 

delivery  of  deed  by  wife  of  grantor  for,  306. 

delivery  of  deed,  want  of,  658. 

deposit  of  deed  for,  subject  to  furtlier  order,  708. 

destruction  of  record,  690,  691. 

destruction  of  record  as  regards  vendor's  lien,  1236. 

equitable  estates  embraced,  628. 

equitable  mortgages,  659. 

error  in  conveyance  apparent,  652,  n. 

examination  of  the  records,  presumption  of  actual  notice  from,  667, 668. 

execution  sale,  purchaser  at,  637,  638. 

facts  of  which  record  gives  notice,  710. 

fees,  payment  of,  704. 

grantor  cannot  claim  that  grantee  should  have  recorded  deed,  1277. 

homestead  exemption,  purchase-money  mortgage  preferred  to,  643. 

index,  mistake  in,  692,  696. 

in  England,  027. 

instruments  not  entitled  to,  G56. 

in  the  United  States,  628. 

intended  to  give  knowledge  of  conveyances,  626. 

interest  of  recording  officer,  678. 

in  wrong  county,  663. 

judgment  creditors,  634,  636,  639,  642. 

land  in  two  counties,  664. 

lien  for  labor  and  materials,  purchase-money  mortgage  superior  to, 

643. 
mistake  in  certificate  that  grantee  acknowledged  power  of  court  of 

equity  to  correct,  648,  n. 
mistake  in  copying  attestation  of  witnesses,  045,  n. 
mistake  in  copying  deed  in  record,  080,  6S6. 
mistake  in  copying  deed  in  record,  effect  of,  687,  689. 
mistake  in  record,  correction  of,  698. 
mortgage  for  purchase  money,  043. 
mortgage  for  purchase  money,  subsequent  grantee  having  no  notice 

of,  643. 
mortgage  to  secure  pre-existing  debt,  632. 
mortgagee  considered  a  purchaser,  031. 
mortgagee  notified  of  sale,  releasing  part  of  land,  717. 
mortgagee,  possession  as  notice  to,  717. 
mortgagee,  record  of  deeds  subsequent  to  mortgage  not  notice  to, 

715,  716. 
not  notice  of  conveyance  of  married  woman  when  acknowledgment 

not  taken  separate  from  husband,  046,  n. 
notice,  rule  of ,' only  partially  prevails  in  Ohio  and  North  Carolina,  028. 
notice  to  grantee  of  deed  fraudulently  executed  by  married  woman 

under  her  maiden  name,  713. 
of  copy  of  deed  in  proper  county,  665. 
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of  deed  left  by  husband  where  wife  could  have  access  to  it,  §  268. 

of  deed  by  non-owner  as  notice  to  owner,  713. 

of  defeasance,  1109. 

officer's  liability  for  error,  G97. 

official  character  of  officer,  64(5,  n. 

of  mortgage  containing  power  of  sale  as  notice,  429. 

of  mortgages  in  book  of  deeds,  G30. 

of  will  containing  devise  of  land,  714. 

omission  of  essential  word  in  certificate  of  acknowledgment,  not 
cured  by  insertion  in  record,  536. 

omission  of  name  of  grantee,  649. 

omitting  name  of  grantor  in  record,  649,  n. 

partnership  property,  conveyance  of  interest  in,  657. 

person  in  charge  of  office,  filing  deed  with,  701,  702. 

personal  and  real  estate  conveyed  by  same  deed,  057. 

possession  by  person  holding  bond  for  deed,  712. 

power  of  attorney  to  assign  mortgage,  whether  entitled  to,  660. 

power  of  sale,  notice  of  unrecorded  deed  from,  711. 

preliminary  requirements,  compliance  with,  645. 

prior  parties,  record  not  notice  to,  712. 

priority  of  deeds  recorded  on  same  day,  709. 

proof  of  deed  when  record  destroyed,  691. 

proof  of  time  when  deed  is  recorded,  705. 

purchase-money  mortgage  has  priority  over  mortgage  executed  by 
purcliaser  to  another,  643,  n. 

purchaser  from  trustee  not  affected  by  notice  of  trust  recited  in  deed 
between  third  persons,  714. 

purchasers  only  under  same  grantor,  affected  by,  713,  714. 

quit-claim  deed,  intention  in,  to  pass  grantor's  interest  only,  674, 
675. 

quit-claim  deed,  reservation  as  affecting  a  prior  void  or  voidable 
deed,  676. 

quit-claim  deed,  rights  of  purchaser  under,  670,  673. 

rebellion,  when  State  is  in,  703. 

recitals  in  prior  deeds  as  notice,  1000. 

record  partly  printed,  677. 

reliance  upon  record  as  regards  merger,  1342. 

right  of  way  reserved  in  deed,  destroyed  by  sale  under  prior  mort- 
gage, 712. 

seal,  copy  of,  682,  n,  700. 

seal,  if  required,  deed  not  entitled  to,  without,  645,  n. 

seal,  necessity  for  instrument  being  under,  645,  n. 

See  Notice  ;  Possession. 
Eei  sitae,  law  of,  capacity  of  parties  governed  by,  65. 
Relation,  deed  delivered  in  escrow,  taking  effect  by,  328,  329. 

of  deed  to  time  of  contract  of  sale,  264. 

re-execution  of  lost  deed,  861. 

sheriir's  deed,  effect  of,  by,  1434. 
Relationship,  as  regards  notice,  737. 
Release,  a  secondary  or  derivative  conveyance,  9. 

effect  of,  10. 

for  what  used,  16. 
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of  covenant  against  encumbrancea  by  grantee's  subsequent  assump- 
tion of  mortgage,  §  lOSO. 

of  covenant  of  warranty,  by  parol,  52,  n. 

of  expectancy  to  estate,  whether,  must  bo  in  writing,  63,  n. 

of  grantee  from  covenant  to  pay  mortgage,  1093. 

of  parcel  from  mortgage,  power  to  sell  remainder,  415. 

receipt,  distinguished  from,  830. 

resemblance  to  quit-claim  deeds,  16. 

two  deeds  required,  16. 

until  recently,  usual  conveyance  in  England,  16,  n. 
Eemainder,  distinguished  from  condition,  971. 
Eemainderman,  joining  in  conveyance,  439,  n. 

rule  that  parties  must  be  in  esse  not  applicable  to,  123,  n. 
Bent,  payment  of,  as  interest,  as  tending  to  show  that  deed  is  a  mortgage, 
1132. 

right  of  grantee  to,  863. 

right  to  receive,  appurtenant  to  estate,  311. 
Eegistration,  seal,  subsequent  loss  of,  does  not  invalidate,  645,  n. 

search,  how  far  back  must  bo  made,  723,  724. 

sheriff's  sale,  purchaser  at,  not  affected  with  notice  of  deed  executed 
between  third  persons,  712. 

statutes  giving  time  for,  effect  of,  624. 

subsequent  judgment  lien  not  entitled  to  priority  from  error  in 
description  of  deed,  652,  n. 

subsequently  acquired  title  inuring  to  benefit  of  purchaser,  721,  722. 

time  when  deed  is  considered  recorded,  679. 

transposition  of  names  of  parties,  649,  n. 

trust  deed,  not  in  cliain  of  title,  713. 

United  States,  lands  sold  by,  657. 

unrecorded  deed  and  recorded  purchase  money  mortgage,  71P,  720. 

unrecorded  deed,  notice  of,  718. 

unrecorded  mortgage,  sale  under  power  in,  393. 

unrecorded  vendor's  lien,  1248. 

wife  of  mortgagor,  purchase-money  mortgage  good  against,  643. 

withdrawal  of  deed  filed  for,  706,  707. 

withdrawal  of  deed,  information  given  by  ofiicer,  707. 

words  of  inheritance  inadvertently  omitted  from  trust  deed  or  mort- 
gage. 711, 
Eegistry  laws,  Alabama,  577. 

Arizona  Territory,  578. 

Arkansas,  579. 

California,  580. 

Colorado,  581. 

Connecticut,  582. 

Dakota  Territory,  683. 

Delaware,  584. 

District  of  Columbia,  585. 

Florida,  586. 

Georgia,  587. 

Idaho  Territory,  588. 

Illinois,  589. 

Indiana,  590. 
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Iowa,  g  591. 

Kansas,  592. 

Kentucky,  593. 

Louisiana,  594. 

Maine,  595. 

Maryland,  596. 

Massachusetts,  597. 

Michigan,  598. 

Minnesota,  599. 

Mississippi,  600. 

Missouri,  GDI. 

Montana  Territory,  602. 

Nebraska,  G03. 

Nevada,  G04. 

New  Hampshire,  605. 

New  Jersey,  606. 

New  Mexico  Territory,  607. 

New  York,  608. 

North  Carolina,  609. 

Ohio,  010. 

Orepon,  611. 

Pennsj'lvania,  fil2. 

Rhode  Island,  613. 
South  Carolina,  614. 
Tennessee,  615. 
Texas,  616. 
Utah  Territory,  617. 
Vermont,  618. 
Virginia,  G19. 

Washington  Territory,  620. 
West  Virginia,  621. 
Wisconsin,  G22. 
Wyoming  Territory,  623. 
validity  of  deed  from  delivery,  624. 
j.rotection  of  grantee  by  statutes,  625. 
Eeservation,  by  tenants  in  common,  981. 
by  tenant  in  common  of  mines,  981. 
constrnction  of,  against  grantor,  979.  •• 
construed  as  an  exception,  980,  989. 
definition  of,  979. 

distinguislied  from  an  exception,  221. 
for  burial  place,  personal  to  grantor,  979. 

in  quit-claim  deed,  as  affecting  prior  void  or  voidable  deed,  676. 
is  made  to  grantor,  if  ho  secures  valuable  rights,  979. 
maintenance  of  toll-house,  986. 
of  all  minerals,  does  not  include  petroleum.  979. 
of  all  privileges  around  land  bounded  by  tide  water  includes  wharf- 

ing,  989. 
of  mining,  must  respect  surface  rights  of  support,  979. 
of  plants,  making  them  jiersonal  property,  984. 
of  road  of  certain  width  to  bo  shut  by  bar  or  gate,  989. 
of  standing  wood,  989. 
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of  support,  does  not  make  instrument  a  will,  §  983. 

of  support,  in  deed  to  trustees,  983. 

of  water  privileges  of  stream,  989. 

passage-way,  988. 

passage-way  to  barn,  not  lost  by  destruction  of  barn,  989,  n. 

right  of  grantee  to  build  over  way,  989. 

right  of  way,  985. 

should  be  construed  as  deed  intended,  979. 

to  third  person,  982. 

unincorporated  town,  to  inhabitants  of,  987. 

what  is  necessary  to  make,  222. 
Eestriction,  against  building,  as  an  encumbrance  wdthin  covenant,  907. 

against  building,  erection  of  brick  wall  as  fence,  990,  u. 

against  extending  wall,  erection  in  form  of  bay,  989,  u. 

against  nauseous  trades,  990. 

building  to  be  specified  distance  from  street,  990. 

effect  of,  977. 

in  charter,  on  alienation  as  aflfecting  power  to  mortgage  or  lease,  347. 

intention  to  be  followed,  990. 

on  power  of  alienation,  965. 

railroad  company's  right  to  usfe  streets,  990. 

recital  that  State  grant  is  made  for  commercial  purposes,  693. 

removal  of,  991. 

when  not  to  be  deemed  conditions,  though  caUed  such,  990. 
Eesulting  trusts,  abolished  in  New  York,  269. 

admissions  of  grantee  as  evidence,  1182. 

advancement,  presumption  of,  rebuttable,  1172. 

agreement  to  purchase  by  two  or  more  parties,  llSl. 

agreement  to  convey  to  another,  1177. 

agreements  and  letters  between  party  paying  and  others  to  estab- 
lish, 1183. 

agent's  funds,  payment  made  with,  1157. 

agent,  deed  taken  by,  1156. 

alien,  payment  of  purchase  money  by,  1174. 

attorney  taking  title  for  benefit  of  firm,  of  aliens,  1174. 

attorney,  conveyance  to,  1186. 

attornej'^'s  knowledge  of  defect  in  judicial  j^roccedings,  1163. 

benefit  inconsistent  with,  1185. 

brother,  deed  made  to,  1171. 

consideration,  want  of,  834,  1189. 

cestui  que  trust  may  lose  his  rights  by  laches,  fraud,  or  agreement,  1156. 

children  of  grantor,  subsequent  payment  hy,  1175. 

consideration  paid  by  several,  1152. 

conveyance  to  beneficiary  as  evidence  of  payment,  1182. 

convincing  proof  to  establish,  required,  1183. 

creditors,  deed  made  to  wife  or  child  to  defraud,  1172. 

deed  to  father,  son  paying  part  of  consideration,  1177. 

deed  to  ^\^fe  to  secure  her  life  estate,  1170. 

deed  to  wife,  whether  land  descends  to  her  heirs,  1178. 

division  line,  agreement  upon,  1156. 

dower,  conveyance  to  tliird  person  to  avoid,  1189. 

express  trust,  not  converted  into,  by  agreement,  1178. 
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execution  lien  before  registry  of  trust  deed,  g  1175. 

father,  deed  to,  when  son  pays  consideration,  1173. 

gift  or  loan  to  cestui  que  trust,  1176. 

government  land,  1154. 

grant  for  mutual  benefit  of  several  persons,  1153. 

grantor  has  none,  because  deed  made  without  consideration,  1189. 

grantee  assuming  liabilities  of  purchaser,  118-1. 

grantor  conveying  with,  warranting  asserting  interest  in  purchase 
money,  1184. 

guardian  purchasing  land,  1157,  1160. 

guardian  representing  purchase  to  bo  for  ward's  benefit,  1177. 

husband  and  wife,  fund  belonging  partly  to  both,  1161. 

husband  sending  money  to  wife  to  have  deed  made  to  him,  1172. 

husband  taking  title  in  trust  for  wife,  1158. 

idiot  son,  deed  to,  where  father  purchases  land,  1169. 

improvements,  payment  for,  1190. 

in  general,  1148. 

joint  purchasers,  deed  taken  in  name  of  one,  1152. 

laches  of  cestui  que  trust,  1188. 

legal  title,  conveyance  of,  only,  1187. 

legislation  as  to,  1149. 

loan  to  i^urchaser,  1151. 

married  woman  as  agent  of  husband,  1173. 

minor  purchasing  and  deed  made  to  mother,  1176. 

mistake  in  receipt  that  another  has,  1184. 

not  created  by  agreement  of  parties  but  by  law,  1151. 

notice  of  husband  purchasing  with  wife's  separate  property,  1161. 

obtaining  confirmation  of  Mexican  grant,  1151. 

oral  promise  of  grantee  to  convey  to  another,  1175. 

parol  agreement  for  partition  among  sons  where  father  pays  consid- 
eration, 1170. 

parol  evidence  to  rebut,  1184. 

parol  evidence  to  establish,  1182. 

partner  executing  deed  to  other  partner,  1189. 

partner  purchasing  with  partnership  funds,  1159. 

part  payment  under  agreement  to  convey,  1179. 

party  advancing  portion  of  money  subsequently  acquiring  deed, 
1180. 

party  conducting  negotiations  for  purchase,  1181. 

performance  of,  made  by  transfer  of  title  to  cestui  que  trust,  1190,  n. 

power  of  attorney  of  wife  to  collect  husband's  money,  1169. 

presumption  of  advancement  repelled  by  fraud  upon  creditors,  1151. 

presumption  of  share  contributed,  1154. 

professional  services  as  consideration,  1186. 

payment,  when  title  passes,  1175. 

purchase  money  paid  by  one,  and  deed  taken  by  another,  1150. 

purchase  at  tax  sale,  1153. 

purchase  of  specific  part,  1155. 

refusal  of  grantee  to  give  obligation  to  support  grantor,  1185. 

separate  proi^erty  of  wife,  1161. 

sheriff's  sale,  party  redeeming  property  under  another  judgment, 
1158. 
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sberiff' s  sale,  agent  at,  §  1158. 

slave  purchasing  land  with  assent  of  master,  1174,  n. 

sister,  deed  made  to,  1171. 

son-in-law,  deed  to,  whether  trust  in  favor  of  daughter,  1177. 

stolen  money,  investment  of,  1164,  1165. 

subsequently  acquired  title,  1282. 

surrender  of  contract  for  purchase  of  real  estate,  1166. 

tenant  in  common,  purchase  by,  1167. 

trust  funds,  purchase  with,  1162. 

two  persons  purchasing  from  same  grantor,  title  void,  1153. 

undivided  interest  to  grantor  in  his  own  right  and  trust  as  to  bal- 
ance, 1154. 

wife  of  agent,  deed  taken  in  name  of,  1156. 

wife's  separate  property,  land   purchased  with,  and  exchanged, 
1161. 

wife  or  child,  deed  made  to,  1148,  1168. 

will  stating  mistake  was  made  in  conveyances,  1169. 

will,  agreement  to  make,  1189. 

writing,  trust  expressed  in,  1185. 
Beversion,  creating  life  estate,  836. 

not  affected  by  fact  that  grantee  has  made  outlays,  969. 

to  grantor,  if  not  sold  in  grantee's  lifetime,  965 
Eevocation,  power  of  sale  in  trust  deeds  and  mortgages,  383. 

of  power  of  attorney,  375. 

See  PowKR  OF  Sale  in  Trust  Deeds  and  MoRTaAOEs;    Power 
OP  Attorney. 
Ehode  Island,  alien,  right  of,  to  hold  land,  123. 

attesting  witnesses  required  in,  256. 

registry  laws  of,  613. 

rule  in  Shelley's  case,  846,  n. 
Eight  of  way,  as  breach  of  covenant  of  warranty,  932. 

as  encumlirauce  within  covenant,  907. 

can  pass  only  by  deed,  63. 

for  railroad,  as  encumbrance  within  covenant,  911. 

notice  of,  from  ordinance,  753. 

reservation  of,  985. 

reservation  of,  Avhether  affects  fee,  989. 

when  passes  by  deed,  863. 
Eight  to  carry  away  ore,  license  may,  conferred  by  verbal  contract,  34. 
Eight  to  convey,  covenant  for. 

See  CovENx\NTs. 
Elver,  boundary  line  running  up  to  certain  falls,  842. 
Eule  in  Shelley's  case.    See  Shelley's  Case,  Kule  in. 
Eumors,  as  notice,  729. 
■  Saw-mill,  grant  of,  with  appurtenances  passes  machinery,  863. 

right  of  purchaser  of,  at  foreclosure  sale  to  severed  articles,  1227. 

saws  not  attached  to  mill  as  fixtures,  1223. 

whether  a  fixture,  1205. 
Scantling,  unattached,  whether  passes  by  deed  as  fixture,  1207. 
Schedule,  annexed  to  deed,  deed  modified  hj,  758. 
School  district,  possession  of  land  by,  as  notice,  760. 
School-house,  condition  in  deed  convcjang  land  for  site  for,  975. 
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Scroll,  intended  for  seal,  §  223. 

use  of,  in  place  of  seal,  250. 
Seal,  abolition  of  distinction  between  sealed  and  unsealed  instruments,  248. 

at  common  law,  essential  to  deed,  245. 

as  an  act  of  delivery,  261,  269. 

definition  of,  243. 

eflfect  of  statute  abolishing  use  of,  249. 

history  of  use  of,  242. 

in  record,  copy  of,  700. 

incident  to  corporation,  336. 

of  corporation,  prima  facie  evidence  that  it  is  properly  affined,  341. 

of  corporation,  proof  of,  343. 

of  corporation,  who  may  affix,  341. 

official,  of  notary  public,  what  will  constitute,  495. 

of  notary  public,  reference  to,  in  certificate  of  acknowledgment,  491, 
493. 

of  notary  public  to  certificate  of  acknowledgment,  489,  490. 

private,  adopted  by  corporation,  336. 

private,  of  agent  of  corijoration,  deed  under,  336. 

private,  use  of,  by  notary  public,  494. 

record  failing  to  show,  253,  n. 

required  unless  dispensed  with  by  statute,  247. 

several  persons  may  bind  themselves  by  one,  254. 

scroll  must  have  been  intended  for  seal,  223. 

scrolls,  use  of,  250. 

stamped  upon  i^aper,  244. 

tax  deed,  1400,  1409. 

unsealed  instrument  in  equity,  246. 

what  is  a  corporate,  337. 

whether  instrument  must  appear  to  be  under  seal,  251,  253. 
SearcMng  record.    See  Notice  ;  Registration. 
Security  for  future  advances,  agreement  for,  in  writing,  44. 
Seduction,  as  consideration,  809. 
Seisin,  covenant  for,  signification  of,  885,  886. 

See  Covenants. 
Separate  property.    See  Community  Property  ;    Husband  and  Wife  ; 

Married  Women. 
Shafting,  whether,  passes  by  deed  as  fixture,  1198. 
Shelley's  case,  rule  in,  what  is,  846. 

where  abolished,  846,  n. 
Shelves,  passing  by  deed  as  fixture,  1197. 
Sheriff'  deed,  acknowledgment  of,  1433. 

adverse  possession  under  color  of  title,  1434. 

after  acquired  title,  does  not  pass,  1436. 

agreement  to  allow  defendant  to  redeem,  1486. 

antedating  deed,  1434. 

as  effective  as  if  made  by  defendant,  1435. 

assignment  of  certificate  of  sale,  1426. 

building  blown  down  by  tempest,  1229,  1428. 

caveat  emptor,  rule  of,  1435. 

clerical  error  in,  1431. 

collateral  attack  on  title  by,  1436. 

compelling  execution  of,  by  mandamus,  1433,  n. 
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correct  deed,  purchaser's  right  to,  1 1435. 

covenauts  running  with  land,  purchaser  acquires,  1436. 

date,  misrecital  of,  iu,  1431. 

deputy,  execution  of,  hj,  1426. 

description  of  land  in,  1432. 

description,  part  of  i^remises  omitted,  1432. 

device  of  purchaser  to  secure  property  at  less  sum,  1436. 

distinguished  in  effect  from  tax  deed,  1354. 

execution,  misrecital  of,  1431. 

execution  of,  necessary  to  vest  title  in  purchaser,  1426. 

fixtures,  purchaser's  right  to,  1194. 

foreclosure  sale,  deed  relates  back  to  date  of  mortgage,  1434. 

growing  crops,  pass  by  sale,  1428.  , 

informal  deed,  but  made  with  authority,  1436. 

intended  as  a  mortgage,  1140. 

land  subject  to  vendor's  lien,  1235. 

lost  before  registration,  1431. 

notice  of  sale,  not  published  for  requisite  time,  1431. 

on  sale  to  enforce  vendor's  lien,  1436. 

payment  of  valuable  consideration,  1436. 

power  to  sell  implies  i^ower  to  execute,  1429. 

prior  to  execution  of,  purchaser  has  mere  lien,  1426. 

prior  unrecorded  deed,  634. 

prior  valid  judgment  and  execution,  1426. 

purchase  hj  sheriff's  agent,  1427. 

purchase  of  worthless  title,  1435. 

purchaser  may  move  in  action  or  proceed  in  equity  to  obtain,  1433,  n. 

purchaser  subrogated  to  lien  of  judgment  where  deed  invalid,  1436. 

purchaser's  title  not  dependent  upon  return  of  ^vl•it,  1434. 

recitals  as  evidence,  1431. 

recital,  mistake  or  variance  in,  1430. 

redemption,  time  for,  must  have  elapsed,  1426. 

relation  back  to  time  of  sale,  1426. 

relation  back  to  time  of  lien,  1434. 

sale  of  interest  of  one  defendant  on  joint  judgment,  1437. 

sale  without  statutory  notice,  1436. 

secret  frauds  or  defects  in  proceedings,  1436. 

second  deed  because  first  defective,  1434. 

should  state  facts  authorizing  sale,  1430. 

showing  court  from  which  execution  issued,  1430. 

statute  of  limitations  does  not  commence  to  run  until  delivery,  1429. 

timber  fallen  at  date  of,  142S. 

title  obtained  by  purchaser,  1436. 
Sidewalk,  laying  down,  as  notice,  754. 
Signature,  as  an  element  of  delivery,  261,  262,  269. 

by  corporations,  334,  335. 

by  mark,  237. 

by  mark,  attesting  witness,  238. 

by  several,  but  not  all  of  grantors,  996. 

by  two  grantors,  one  acting  as  attorney  for  another,  240. 

by  wrong  name,  188. 

condition  that  a  number  of  persons  shall  sign  deed,  241. 
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holding  top  of  pen,  ?  236. 

in  grantor's  absence,  must  be  written  authority,  235. 

in  grantor's  presence,  232,  234. 

made  by  another,  adoption  of,  235. 

necessary  by  statute  of  frauds,  231. 

of  officer  in  notice  of  tax  sale,  1359,  13S2. 

of  officer  to  certificate  of  acknowledgment,  49G. 

proper  mode  of,  by  attorneys  in  fact,  377,  3S1,  850. 

unnecessary  at  common  law,  231. 

variance  in  names,  188. 

whether  can  be  printed,  135. 

See  ACKXOAVXEDGJIEXT. 

Sister,  whether  resulting  trust  arises  when  deed  made  to,  1171. 
South  Carolina,  alien,  right  of,  to  hold  land,  128. 

constitutional  provisions  authorizing  married  women  to  convey,  107. 

covenant  against  encumbrances  as  running  with  land,  905. 

disseisee,  deed  bj^  113. 

registry  laws  of,  614. 
Spain,  community  property  in,  867,  n. 
Specific  performance,  against  trustee,  438,  455. 

alienage  as  defense, 

defense  by  corporation  that  it  cannot  hold  land,  121. 

equity  enforcing  delivery  of  deed  in  escrow,  327. 

of  agreement  to  keep  public  street  open,  904. 

of  contract  to  convey  hj  party  insane,  78. 

of  sale  to  purchaser  under  trust  deed  or  mortgage,  429,  n. 

See  Part  Performaxce. 
Spiritualism,  belief  in,  70,  n. 

Stairway,  right  to  use  in  common  as  an  encumbrance  within  covenant,  909. 
State,  estoppel  of,  by  covenants,  948. 

grant  from,  description  in,  1010. 
Statute  of  frauds,  agreement  for  execution  of  covenant  to  convey,  47. 

agreement  to  devise  interest  in  land,  %4. 

agreement  to  establish  title  to  land,  52. 

board  and  lodging,  contract  for,  41. 

compensation  for  wrongfully  obtaining  patent,  31. 

damages  affecting  land,  release  of,  53. 

dower  an  interest  in  land,  35. 

easements,  interests  in  land,  03. 

enlargement  of  interest  in  land,  44. 

equitable  interests  in  land,  29. 

equity  of  redemption,  42. 

execution  purchaser,  interest  of,  40. 

fixtures,  37. 

fructus  industriaies  and  pnma  vestura,  distinction  between,  59,  62. 

growing  crops,  57,  58. 

growing  crops,  in  Indiana,  62,  n. 

improvements  upon  land,  43. 

interests  already  acquired,  qualification,  44. 

interests  in  land  included  in,  28. 

lease,  executory  agreement  for  creation  of,  48. 

mining  claims,  32,  33. 
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ore,  right  to  carry  away,  §  34. 

parol  evidence  of  declarations,  56. 

partnership  in  land,  parol  proof  of,  50. 

partnei'ship,  lauds  owned,  49. 

partnership  to  buy  contracts  for  sale  of  land,  30. 

part  performance,  rules  of,  in  devise  of  interest  in  land,  55. 

pews,  36. 

possession,  an  interest  in  land,  88. 

resulting  trusts,  not  applicable  to,  1182. 

revival  of  void  contract,  45. 

satisfied  mortgage,  revival  of,  46. 

stock  in  corporations,  39. 

when  cannot  be  relied  on,  42. 

See  Part  Performance. 
Statutes  of  mortmain,  where  prevail,  120. 
Statute  of  quia  emptores.    See  Quia  Emptores,  Statute  of. 
Statute  of  uses,  deeds  under. 
Steam-engine,  as  a  fixture,  1194,  1208. 
Stipulations,  how  construed,  990. 

Stockholders  of  corporation,  have  no  power  to  execute  deed,  338. 
Stock  in  corporations,  not  an  interest  in  land,  39. 

realty,  if  title  to  lands  is  vested  in  stockholders,  39. 
Stolen  money,  investment  of,  as  creating  resulting  trust,  1164,  1165. 
Stone,  agreement  to  take  from  land,  writing  required,  63. 
Store,  as  a  fixture,  1195. 
Stoves,  whether  pass  by  deed,  1230. 
Strangers,  deed  of  insane  person  cannot  avoid,  75. 
Street,  agreement  to  open,  requires  a  writing,  52. 

covenant  to  keep  open,  904. 

damages  for  illegal  appropriation  of,  by  municipal  corporation,  53. 

estoppel  from  description  of  land  as  bounded  by,  1027. 

land  bounded  by,  1024,  1025. 

representation  that  land^.will  not  be  taken  for,  759. 

restriction,  no  building  to  be  placed  within  specified  distance  of,  990. 
Structures,  as  giving  notice,  739. 
Subscribing  witness.    See  Witness. 
Support,  absolute  deed,  with  mortgage  for,  as  notice,  767. 

as  consideration,  807. 

breach  of  condition  for,  974. 

obligation  to,  as  a  personal  duty,  859. 

of  grantor,  obligation  not  secured  by  vendor's  lien,  1256. 

reservation  of,  in  deed  to  trustees,  983. 
Surety,  grantor  as,  when  another  assumes  mortgage,  1056,  1061. 
Surplus,  after  sale,  where  deed  is  mortgage,  1127. 
Surplusage,  does  not  vitiate  certificate  of  acknowledgment,  513. 
in  certificate  of  acknowledgment  by  married  woman,  572. 
in  description  of  land,  1016,  1018. 
recital  as,  994. 

recitals  in  second  deed  to  confirm  former  void  deed,  1-8. 
Survey,  description  by  reference  to  degrees  of  latitude  and  map,  1020. 
reference  to,  in  deed,  1020. 

starting  point  corner  of  subdivision  according  to  United  States,  1032. 
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subsequently  changing  location,  §  1032. 

words  "as  laid  out"  equivalent  to  "as  surveyed,"  1020. 
Surrender,  at  common  law  of  two  kinds,  19. 

what  is,  19. 
Tax  deeds,  acknowledgment  of,  1409. 

advertisement  of  sale,  1352,  1360. 

agreement  by  officer  with  purchaser  to  receive  portion  of  taxes,  1388. 

agreement  to  take  turns  at  bidding  at  sale,  1389. 

antecedent  proceedings,  validity  of,  depends  upon,  1348. 

assignment,  evidence  of,  required,  1400. 

authority  to  execute,  must  be  conferred  by  statute,  1397. 

authority  to  sell,  1383. 

caveat  emptor,  rule  of,  1349. 

certificate  of  sale,  1395. 

combination  of  bidders,  1385,  1386. 

compelling  officer  to  execute  by  mandamus,  1398. 

correct  deed,  purchaser's  right  to,  1414. 

date,  1400,  1409. 

deputy  executing,  1410. 

description  of  land  in  deed,  1405,  1408. 

description  of  land  in  notice  of  sale,  1375,  1379. 

disabilities  of  persons  entitled  to  redeem,  1398. 

distinguished  in  effect  from  sheriff's  deed,  1354. 

estoppel  of  party  assisting  in  passing  statute,  1374. 

evidence,  conclusive,  1422. 

evidence,  prima  fade,  1420,  1421. 

execution  of,  after  expiration  of  officer's  term,  1411,  1412. 

facts  must  be  stated  as  facts,  1402. 

form  of,  1403. 

grantor  denying  validity  of  tax  sale,  1281 

highest  bidder,  reciting  sale  to,  1424. 

highest  bidder,  sale  to,  1392. 

if  void,  cannot  be  made  valid  by  proof  of  valid  assessment,  1404. 

injunction  against  execution  of,  1387. 

insufficient  advertisement,  parol  evidence  to  correct  mistake,  1369. 

irregularities,  consent  to,  1372. 

last  deed,  superior,  1389. 

limitation  of  time  for  sale,  1384. 

no  recital  of  notice,  1354. 

offer  at  i^ublic  sale,  recital  in,  1401. 

officer,  conduct  of,  at  tax  sale,  1389 

officer  taking  oath  of  office,  1419. 

pajDcr  printed  partly  in  county,  1365. 

party  whose  duty  it  is  to  pay  taxes  cannot  acquire  title  by,  1415. 

possession,  delivery  presumed  from,  1410. 

posting  in  public  places,  1361. 

power  of  officer  to  make  sale,  1419. 

presumption  as  to  validity  of,  1419. 

principal  and  agent  bidding  at  same  sale,  1386. 

printed  notices,  1371. 

prior  liens  and  encumbrances  cut  off  by,  1424. 

publication  in  several  newspapers,  1366. 
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publication  of  notice  in  newspaper,  g  1363. 

purchase  by  attorney,  1418. 

purcliase  by  lessee  during  tenancy,  1416. 

purchase  by  mortgagor,  1416. 

purchase  hy  party  claiming  title,  1415. 

purchase  hj  party  in  jjossession,  1416. 

purchase  by  party  in  possession  under  mortgage,  1416. 

purchase  by  party  whose  land  is  jointly  assessed  with  another, 

1417. 
purchase  by  tenant  for  life,  1416. 
purchase  by  tenant  in  common,  12S3,  1301,  1306,  1416. 
purchase  not  a  contract,  1350. 
purchaser's  death  after  sale,  1397. 
recitals,  1401. 

recitals  as  evidence,  1420,  1422. 
recitals  as  surplusage,  1399. 
reference  to  statutory  provisions,  1404. 
remedj'  of  purchaser  where  title  defective,  1351. 
report  of  sale,  1394. 

sale  at  time  subsequent  to  that  named  in  notice,  1359. 
sale  before  court-house  door,  1362. 
sale  before  time  fixed,  1358. 

sale  for  State  and  county  taxes,  where  one  illegal,  1394. 
sale  must  be  for  cash,  1391. 
sale  must  be  public,  1385. 
sealing,  1400,  1409. 
second  deed,  misstating  facts,  1413. 
second  deed,  power  to  execute,  1413. 
selling  the  whole  of  land  when  less  would  pay  tax,  1394. 
separate  parcels,  sale  in,  1393. 
service  of  notice  before  receiving  deed,  1396. 
shoAving  illegal  sale,  1423. 
signature  of  officer  to  return,  1394. 
signing  notice  by  officer  in  official  capacity,  1382. 
statement  of  amount  due,  1355. 

statement  of  names  of  owners  in  notice  of  sale,  1380. 
statutory  form,  1399. 

strict  observance  of  statutory  provisions,  1348. 
striking  off  entire  list  to  purchaser,  1357. 
subsequent  purchaser  without  notice  of  combination  of  bidders, 

1390. 
supplement,  publication  in,  1370. 

tacit  agreement  among  bidders  not  to  bid  against  one  another,  1389, 
time  and  place  of  sale,  designation  of,  1357. 
time  of  publication,  1367. 
transposition  of  amounts  due  in  notice,  1356. 
validity  of,  dependent  upon  lawful  assessment,  1398. 
variance  in  name  of  newspaper,  1364. 
waiver  of  defects,  1373. 
what  title  passes  by,  1424. 
year,  misrecital  of,  in,  1399. 
year,  omission  of,  in  notice  of  sale,  1360. 
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Tases,  agreement  to  pay,  whether  runs  with  land,  g  942. 

as  encumbrance  within  covenant,  907. 

liability  of  grantee  for,  in  deed  intended  as  a  mortgage,  1122,  1123, 
Tax  title,  tenant  in  common  setting  up,  1301. 
Technical  terms,  construction  of,  837. 
Tenant,  may  convey  betterments  without  deed,  43. 
Tenant  for  life,  consent  of,  to  sale  under  power,  446. 

payment  of  encumbrance  by,  whether  creates  merger,  1324. 

tax  sale,  purchase  at,  1416. 
Tenants  in  common,  assailing  common  title,  1288,  1291. 

assignment  of  mortgage  to  one,  1334. 

assumption  of  mortgage  in  deed  to,  1095. 

children  taking  by  descent  as,  assailing  common  title,  1290. 

conveyance  by  metes  and  bounds  void  only  against  co-tenant,  1(59. 

conveyance  of  entire  estate  by  one  as  breach  of  covenant  of  seisin,  888. 

covenant  that  part  of  land  shall  be  used  as  yard,  966. 

deed  by  one  to  stranger  referring  to  estate,  996. 

deed  of  one  as  notice  of  rights  of  other,  lOOO 

fixtures,  rule  as  to,  1195. 

husband  and  wife,  deed  to,  117. 

interest  in  mines,  reservation  of,  981. 

mortgage  by,  during  pendency  of  suit  for  partition,  791. 

one  cannot  sell  by  metes  and  bounds,  109. 

one  tenant  availing  himself  of  want  of  notice  of  co-tenant,  109. 

oral  agreement  for  partition  between  motlier  and  son,  157. 

parcel  of  larger  tract,  conveyance  of,  1019. 

purchase  at  tax  sale  under  agreement  that  another  shall  have  an 
interest,  1153. 

purchasing  at  tax  sale,  1416. 

reservation  by,  981. 

restraint  upon  right  of  partition  by,  966. 

securing  title,  resulting  trust,  1167. 

specific  performance  on  partition,  145. 

tax  title,  setting  up,  1301,  loOG. 

vendor's  lien  of,  1255. 

whether  trustees  take  as,  432. 

wife  and  children,  conveyance  to,  860. 
Tender,  of  deed,  discharging  encumbi-ances  before,  429. 

effect  of,  ui3on  sale  under  power  in  trust  deed  or  mortgage,  390,  391. 
Tennessee,  alien,  right  of,  to  hold  land,  128. 

deed  stating  to  be  under  seal,  253. 

doctrine  of  part  performance  in,  138. 

married  woman,  deed  of,  107. 

registry  laws  of,  615. 

rule  in  Shellej^'s  case  abolished  in,  846,  n. 

tenancy  by  entirety,  118. 
Tense,  does  not  affect  validity  of  deed,  211. 
Testimonium  clause,  once  of  value,  223. 

dower,  relinquishment  of  right  of,  224. 
Texas,  alien,  right  of,  to  hold  lien,  128. 

community  property  in,  865. 

deed  to  wife,  presumption  of  community  property,  878. 

effect  of  death  of  mortgagor  upon  power  of  sale,  386. 
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grants  from  government,  whether  community  property,  §  869. 

husband  and  wife,  deed  to,  118. 

married  woman,  deed  of,  107. 

mortgagee  purchasing  at  sale  under  power,  417. 

protection  of  purchaser  under  quit-claim  deed,  G71. 

registry  laws  of,  616. 
Threshing  machine,  whether  passes  by  deed  as  fixture,  1198. 
Tide-waters,  as  boundaries,  1028. 
Timber,  sheriff's  sale,  whether  conveys,  1428. 

stipulation  to  remove  within  certain  time,  9S9. 

what  meant  by  "  standing  wood,"  989. 
Title,  definition  of,  1. 
Trust,  agent,  notice  of,  to,  738. 

notice  of,  in  favor  of  grantee,  1007. 

purchase  with  notice  of,  738. 

resulting,  not  converted  into  express,  by  agreement,  1178. 

to  distribute  estate  according  to  will  as  consideration,  812. 
Trust  deed,  as  notice,  1001. 

beneficiary  attacking  for  fraud,  1286. 

contingency,  becoming  void  on,  453. 

omission  of  name  of  beneficiary,  382, 

powers  of  sale  in,  382,  430. 

sale  under,  takes  away  equity  of  redemption,  402,  n. 

time  of  sale,  designation  of,  407. 
Trustee,  acknowledgment  of  deed  by,  507. 

acknowledgment  of  deed,  power  of,  to  take,  477. 

appointment  of  new,  387. 

assignee  of  former  trustee  appointing  new,  387. 

cannot  delegate  power  of  sale,  433. 

cemetery,  land  conveyed  by  unrecorded  deed  for,  1001. 

compelling,  to  execute  deed,  438. 

compensation  of,  for  making  sale,  388,  n.,  392,  n. 

effect  of  deed  of,  438. 

emxDloying  auctioneer  to  make  sale,  413. 

estoppel  of,  by  acquisition  of  title,  949. 

for  a  town,  sale  by,  738. 

grant  to,  431. 

having  no  beneficial  interest,  construction  against,  447. 

improvident  sale  by,  437. 

interest  to  person  as,  and  also  in  his  own  right,  1154. 

in  trust  deed  should  act  impartially,  382. 

making  but  one  sale  and  deed,  421. 

married  woman  as,  434. 

not  compelled  to  accept  trust,  387. 

notice  to,  as  affecting  cestui  que  trust,  784. 

of  corporation,  purchase  with  trust  funds,  1162. 

person  securing  deed  by  fraud  becomes,  738. 

presence  of,  at  sale,  413. 

purchase  of  interest  affecting  that  of  cestui  que  trust,  11G2. 

purchaser  agreeing  to  allow  defendant  at  sheriff's  sale  to  redeem 
is,  1436. 

recital  in  deed  of,  that  grantee  is  beneficiarj^,  993. 
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recital  of  nominal  consideration  as  evidence  of  fraud  of,  §  1009. 
reservation  of  support  in  deed  to,  983. 
right  of,  to  purchase  at  sale  under  power,  417. 
selling  before  default,  427. 
selling  under  two  deeds,  398,  n. 
selling,  when  trust  before  court,  431,  n 
services  of  agent,  435. 
when,  may  exercise  discretion,  389. 
when  two  or  more,  survivor  can  act,  392. 
when  two  or  more,  whether,  should  act  jointly,  392. 
whether,  can  abandon  trust,  387. 

whether,  take  as  joint  tenants  or  tenants  in  common,  432. 
Trustee  for  sale,  advertisement  every  day,  444. 

another  may  be  appointed,  when  one  dies,  432,  n. 

apiDroval  of  cestui  que  trust,  440. 

bid  made  under  misapprehension,  442,  n. 

cannot  delegate  power  of  sale,  433. 

cannot  place  unnecessary  conditions  and  restrictions  upon  sale,  454. 

cannot  sell  land  and  timber  separately,  440. 

cannot  sell,  when  trust  before  the  court,  431,  n. 

compelling  execution  of  deed  by,  438. 

compelling  purchaser  to  accept  title,  when  sale  not  advantageous, 

439,  n. 
compliance  with  terms  of  power,  444. 
conditions  at  sale  may  be  proposed,  if  reasonable,  454. 
condition  of  deficiency  of  personal  assets,  452. 
condition  precedent  or  subsequent  upon  power  to  sell,  452. 
condition  subsequent,  non-performance  of,  affecting  power  to  sell, 

452. 
conduit  of  sale,  454. 

consent  of  cestui  que  trust  in  writing,  449. 
consent  of  children,  449. 
consent  of  donor,  446. 
consent  of  successors  in- office,  449,  n. 
consent  of  surviving  wife,  448. 
construction  of  power  against  trustee,  447. 
construction  of  powers  of  sale,  446,  450. 
contingency,  power  to  sell  upon,  452. 
contingency,  trust  deed  becoming  void  on,  453. 
declaration  of  trust,  451, 

declarations  of,  which  operate  as  a  prevention  of  competition,  454. 
deed,  by  whom  should  be  executed,.  455. 
deed,  clerical  error  in  statement  of  notice  in,  444,  n. 
deed,  with  assent  of  cestui  que  trust,  450. 
effect  of  deed  of,  438. 

engaging  services  of  agent  or  solicitor,  435. 
equity  decreeing  sale,  when  instrument  does  not  contain  power  of 

sale,  431. 
estoppel  by  recitals  of  executor,  425. 
exchange  not  authorized  by  power  of  sale,  436. 
improvident  sale,  437. 
inadequacy  of  price,  437. 

II.  Deeds.  — 62. 
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legal  estate  does  not  pass  by  deed  of,  transferring  title  of  cestui  que 

trust,  §  453. 
married  woman  as,  434. 
may  combine  several  parcels  into  one,  440. 
may  sell  in  separate  divisions,  440. 
nature  of  powers  to  sell,  431. 
notice  from,  recital  of  consideration,  445. 
notice  given  at  particular  place,  444. 
notice,  what  to  be  given,  443. 
partition  not  authorized  by  power  of  sale,  436. 
power  may  be  appendant  or  collateral,  431 . 
power  of  sale,  how  created,  432. 

power  of  sale  implied  from  assignment  to  pay  debts,  432. 
power  of  sale  implied,  where  impracticable  to  make  division  under 

devise,  432. 
power  to  sell  at  particular  time,  446. 
power  to  sell  ceasing  when  object  attained,  448,  452. 
power  to  sell  for  instalment  due,  448,  n. 
private  sale  or  auction,  441. 

purchaser  with  notice  of  trust,  432,  n. 

sale  by,  how  may  be  made,  440. 

sale  made  after  grantor's  death,  438. 

sale  to  highest  bidder,  442. 

sale  to  pay  debts,  purchaser  seeing  to  application  of  purchase  money, 
452,  n. 

sale  with  consent  of  tenant  for  life,  446. 

sale  within  specified  time,  448. 

specific  performance  of  contract  of  sale  made  by,  455. 

specific  performance,  when  there  is  misfeasance  of,  435,  n. 

subsequent  purchaser  chargeable  with  notice  of  order  of  court,  438. 

taking  title  or  mere  naked  power,  431. 

tenant  for  life  and  trustees  for  remainderman  may  join  in  deed,  439,  n. 

tenant  for  life  becoming  insolvent,  448,  n. 

tenant  for  life  having  sold  life  estate,  448,  n. 

tenant  for  life  waiving  limitation  on  power  to  sell,  446. 

termination  of  power  to  sell  by  lapse  of  time,  439. 

title  of  grantee,  questioning,  for  want  of  consideration,  440,  n. 

under  express  trust,  not  necessary  to  apply  to  court  for  authority, 
449. 

waiving  bid  and  sale,  442,  n. 

what  power  of  sale  authorizes,  436. 

w^hen  discretion  of  sale  conclusive,  452. 

whether  joint  tenants  or  tenants  in  common,  432. 
Undue  influence,  burden  of  proof  on  party  alleging,  84. 

deed  made  under,  84. 

deed  under,  voidable,  84. 

when  trust  relations  exist  less  evidence  to  show,  84. 
Unincorporated  association,  deed  to  trustees  of,  189,  190. 
Unincorporated  town,  reservation  to,  987. 
Utah  Territory,  registry  laws  of,  617. 
Variance,  between  signatui-e  and  name  in  deed,  240. 

in  boundray  between  true  line  and  that  understood,  1034. 
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in  name  of  paper,  in  tax  sales,  §  1364. 

sheriff's  deed,  1430,  1431. 
Vendor's  implied  lien,  absti-act  of  title,  reliance  upon,  1270. 

acceptance  of  certificate  of  deposit,  1264,  n. 

accepting  deed,  1262. 

agreement  that  acceptance  of  security  shall  not  waive,  1266. 

agreement  to  give  security,  1267. 

agreement  to  reconvey  if  consideration  not  paid,  1267. 

assignee  in  bankruptcy  takes,  subject  to,  1269. 

assignment  of,  1258. 

cannot  be,  for  uncertain  claim,  1256. 

confined  to  amount  due  on  sale,  1254. 

covers  dower,  1257. 

creation  of  homestead,  1253. 

debt  barred  by  statute  of  limitations,  1272. 

debt  not  invalidated  hj  void  mortgage,  126S. 

deed  to  bishop,  monej''  advanced  by  another,  1252,  n. 

description  of  land  in  bill  to  foreclose,  1272. 

different  tracts  sold  at  different  times,  1272. 

does  not  cover  profits  of  land,  1255. 

does  not  exist  where  consideration  is  cotton,  1257. 

does  not  pass  by  assignment  of  judgment  for  purchase  money,  1258. 

enforced  against  heirs  of  grantee,  1254,  1270. 

enforcement  of,  1272. 

enforcement  of,  against  widow  and  children,  1259,  n. 

enjoining  sale  on  execution,  1272. 

estoppel  from  representation  of,  non-existence  of,  1254. 

execution  sale,  excess  at,  1261. 

extends  to  judicial  sales,  1257. 

extent  of,  1257. 

generally  recognized,  1249. 

grantee  may  have,  if  he  conveys,  1271. 

independent  of  agreement,  1250. 

independent  security,  1266. 

in  favor  of  beneficial  owner,  1259. 

in  some  States  does  not  exist,  1249. 

invalid  deed  of  trust  as  security,  126S. 

land  and  personal  property  sold  for  gross  sum,  1262. 

may  be  enforced  against  administrator,  1270. 

may  aflect  separate  real  estate  of  married  woman,  1257. 

note  for  part  unpaid  iDurchase  money,  1257. 

notice  to  subsequent  purchaser  must  be  satisfactorily  established, 
1270. 

obligation  to  support  grantor  for  life,  1256. 

of  partner,  1255. 

of  tenant  in  common,  1255. 

on  equitable  interest,  1254. 

part  payment  contingent  on  wife  surviving  vendor,  1265. 

parol-gift,  1259. 

passing  with  specific  bequest  of  claim  for  purchase  money,  1272,  n. 

paj'ment  at  a  future  day,  1265. 

paj^ment  by  another,  1252. 
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presumption  of,  §  1254. 

presumption  of  satisfaction,  1004. 

receipt  for  consideration,  1251. 

recital  in  deed,  that  considei'ation  unpaid,  1270. 

recovery  of  judgment  on  note  does  not  destroy,  1272. 

revival  of,  1258. 

right  to  growing  crops,  1261,  n. 

setting  aside  tax  sale  as  cloud  upon  title,  1272. 

subsequent  bona  fide  purchaser  without  notice,  1269. 

subsequent  purcliasers  as  parties  to  suit  to  enforce,  1272. 

taking  a  check,  1263. 

taking  a  note,  1263. 

taking  mortgage  or  other  independent  security,  1262. 

third  person  to  whom  grantee  has  agreed  to  pay  part  of  consideration, 
1252. 

to  defeat,  purchaser  must  have  paid  consideration,  1269. 

transfer  of  note  as  collateral  security,  1260. 

unrecorded  deed,  1271. 

vendor's  possession  of  land  as  lessee,  not  notice  of  non-payment  of 
purchase  monej',  1270,  n. 

volunteer  takes  subject  to,  1269. 

■waiver  of,  1262. 

where  assignable,  purchaser  paying  off,  acquires,  1272. 

worthless  security,  12GS. 
Vendor's  reserved  lien,  assignable,  1231,  1243. 

contract  of  sale,  when  not  provided  for  in,  1239. 

creation  of,  no  particular  form  required  for,  1237. 

destruction  of  recoixl,  1236. 

equitable  mortgage,  1231. 

estoppel  of  vendor,  1241. 

for  benefit  of  another,  1234. 

growing  crops,  whether  covered  bj',  1245. 

legal  title  taken  by  grantee,  1235. 

negotiable  note  not  referred  to  in  deed,  1246,  1247. 

payment  of  consideration  in  specific  articles,  1232. 

renewal  of  note,  1 244. 

second  deed,  effect  of,  1248. 

security,  not  waived  by  taking,  1223. 

subsequent  mortgage,  1242. 

unrecorded  separate  instrument,  1238. 

verbal  agreement  cannot  control,  1240. 

waiver  by  parol  of  lien  on  personalty,  1241. 
Vermont,  attesting  witnesses  required  in,  256. 

deed  by  disseisee,  113. 

fructus  industriales  and  prima  vestura,  distinction  in,  61. 

married  woman,  deed  by,  101. 

registry  laws  of,  618. 

signification  of  grant  in,  12,  n. 

tenancy  by  entirety,  118. 
Virginia,  agreement  to  pay  additional  amount  if  coal  found  requires  writ- 
ing, 52. 

alien,  right  of,  to  hold  land,  128. 
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amendment  of  certificate  of  acknowledgment,  §  544. 

married  woman,  deed  by,  107. 

necessity  of  stating  deed  to  be  sealed,  251. 

partnership  in  lauds,  rule  in,  51. 

registry  laws  of,  619. 

rule  in  Shelley's  case  abolished  in,  846,  n. 

tenancy  by  entirety,  118. 
Void  deeds,  cannot  be  confirmed,  18. 

if  by  fraud,  legislature  cannot  validate  so  as  to  aflfect  third  persons,  18. 

insane  iDcrson  under  guardianship,  74. 

recitals  in  second  deed  to  confirm  former,  may  be  surplusage,  18. 
Voidable  deeds,  insane  person  not  under  guardianship,  73. 
Volunteer,  land  subject  to  vendor's  lien,  1269. 
Waiver,  by  grantee,  of  execution  of  deed  by  grantor's  wife,  306. 

by  recorder  of  fees,  704. 

by  tenant  for  life  upon  limitation  in  power  of  sale,  446. 

of  damages  by  flowing,  by  parol,  63,  n. 

of  defects  in  tax  sales,  1373. 

of  forfeiture  for  breach  of  condition,  959. 

of  right  of  redemption,  1107. 

of  right  to  avoid  sale  by  mortgagor,  410,  n.,  419. 

vendor's  lien,  1262,  1268. 
Warranty,  whether  attorney  has  power  to  execute  deed  with,  364,  368. 
Warranty,  covenant  of,  verbal  release,  inoperative,  52,  n. 

See  Covenants. 
WasMngton  Territory,  community  property,  865. 

registry  laAvs  of,  620. 
Water-pipes,  whether  pass  by  deed  as  fixtures,  1197,  1198. 
Water-power,  grant  of,  862. 
Water  right,  as  an  encumbrance  within  covenant,  908. 

when  passes  as  an  appurtenance,  863. 
Water-wheel,  whether  passes  by  deed  as  fixture,  1198. 
Way,  right  of.    See  Right  op  Way. 

Weakness  of  mind,  not  sufficient  to  avoid  deed  unless  party  incapable  of 
understanding,  68,  69,  70. 

persons  incapable  of    understanding  cannot    execute  valid  deed, 
67,  68. 
WeU,  grant  of,  includes  land  occupied  by  it,  863. 
West  Virginia,  acknowledgment  of  deed  by  married  woman,  551. 

married  woman,  deed  by,  107. 

registry  laws  of,  621, 
Wharfing,  included  in  reservation  of  privileges  about  tide-water,  989. 
Widow,  deed  from,  755. 
Wife.    See  Married  Women  ;    Community  Property  ;    Acknowledq- 

*  :»iENT  BY  Married  Women, 

Wife  and  children,  conveyance  to,  what  title  vests  by,  860. 
Will,  agreement  to  execute,  considered  honorary  only,  141,  n. 

deed  taking  efiect  as,  309, 

mortgagee  succeeding  under,  to~  premises,  whether  creates  merger, 
1324, 

parol  agreement  to  execute  as  consideration,  831. 

trust  to  distribute  estate  according  to,  as  consideration,  812. 
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Windows,  condition  against  putting  in,  §  967. 

whether,  pass  by  deed,  1207. 
Wisconsin,  action  maj'  be  maintained  to  establish  inchoate  right  of,  35. 

alien,  right  of,  to  hold  land,  128. 

covenant  for  further  assurance,  952. 

disseisee,  deed  by,  113. 

filling  blanks,  457. 

legislation  as  to  resulting  trusts,  1149, 

partnership  in  lands,  rule  in,  51. 

registry  laws  of,  622. 

rule  in  Shelley's  case  abolished  in,  846,  n. 

separate  estate  of  wife,  how  conveyed,  107. 

shertfi''s  sale  upon  insufficient  notice,  1431. 

tax  deeds,  notice  to  be  given  before  obtaining,  1396. 

tenancy  by  entirety,  IIS. 
Witness,  must  sign  at  grantor's  request,  257. 

not  uecessarA^  to  deed  at  common  law,  255. 

required  in  dift'erent  States,  256. 

subscribing,  import  of  term,  258. 

subscribing,  qualification  of,  259. 
Wood,  parol  agreement  to  cut,  62,  n. 
Woolen  factory,  machinery  in,  as  fixtures,  1215. 
Words,  construction  of.    See  Constkuction. 
Writing,  authority  to  execute  deed  must  be  in,  350. 

conflict  between  printed  and  written  matter,  837. 

consent  of  donor  in,  446. 

deed  on  paj^er  or  parchment,  133. 

includes  printing,  135. 

necessity  for  deed  being  in,  133,  173. 

notices  in  tax  sales,  1371. 

power  of  sale  may  be  altered  by,  382. 

whether,  with  ink  necessary,  136. 

See  Statttte  of  Frauds. 
Wyoming  Territory,  registry  laws  of,  623. 

Yard,  covenant  by  tenants  in  common  that  portion  of  land  shall  be  used 
as,  966. 
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